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FIRST  DIVISION. 
J4d.  I.  13  November  i82Sl' 

JAMEd  I^OLLOCE 

dgdinai 
De  BEGG  and  Othexs^ 

ftsPABATiOK.— -Wrongous  Impeisokmekt. — In  an  acHoft 
before  the  justices  of  peace  at  the  instance  of  a  kirk^essioni 
against  the  father  of  a  basiard  child^  concluding  for  a  war-^ 
rant  to  commit  him  to  prisoh  ^  until  he  shall  indemnifff 

*  the  parish  of  the  ewpenses  they  have  incurred  in  sup^ 

*  porting  his  dhild,  and  to  find  security  to  relieve  the  pa-- 

*  rish  and  provide  for  said  child  in  futur£'—a  warrant 
having  been  granted  by  thejustices^  ordaining  the  defender 
icfind  caution  to  ansvber  to  any  action  to  be  raised  by 
the  petitioners  within  siao  months^  and  to  be  imprisoned  tUl 
he  find  such  caution^ound  to  be  illegal  and  irregtUar. 

A  FiSTiTiOK  was  pr^lited  to  the  jus^ote  of  peace  of  the  coantf 
of  Laiiaric»  iq  iianie  of  the  kirk-eeiyi^  and  maBtfera  of  the 
Vat,  V.  ▲ 
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13  Nov.  1839.  poor  funds  of  the  parish  of  New  Monkland,  stating  that  Fol- 

'—  r  —^     lock  (the  pursuer)  *  had  abandoned  a  natural  child  which  he 
PoUockf^.  ^  •    •    - 

Be^f,  &c.  ,.  ^ 

lish.  That,  afitec  having  done  so,  he  has  been'  concealing  him* 

self  and  skuUdnj^-jftrom  place  to  place,  although  he  is  reported 
to  be  a  goQcC  tlvadesman,  and  fully  able  to  provide  for  his  na- 
tural cli;14-.  The  petition  prayed  the  *  justices  to  grant  war- 
rant ^-^pprehend  the  said  James  P(^ock  wherever  he  may 
bs^foiiftd  in  the  county  of  Lanark,  and  to  commit  him  to 
.<I>ri8&n,  until  he  shall  indemnify  the  parish  of  New  Monk- 
t'Wftd  for  the  expenses  they  have  incurred  in  supporting  his 
child,  and  ftnd  security  to  relieve  the  parish  and  provide  for 
said  child  in  future."*    This  petition  was  signed  by  Dr  Begg> 

as  minister,  and  by  Hugh  Watt,  session-clerk. 
Dr  Claiic,  the  justice  to  whom  this  petition  was  presented, 

granted  warrant  *  to  apprehend  the  person  of  the  said  James 

*  Pollock,  and  carry  him  before  me  or  any  nearer  justice  of 
'  peace  for  Lanarkshire  for  examination.^ 

Upon  this  warrant.  Pollock  was  apprehended  and  brought 
before  Dr  Clark,  on  the  evening  of  the  Slst  of  November,  who 
ordained  him  to  be  detained,  and  to  be  taken  for  examination 
to  New  Monkland  at  11  o^clock  next  day,  ^  unless  he  shall  find 
'  security  as  craved,  in  which  case  he  may  be  dismissed.** 

The  pursuer  not  having  found  security  was  detained  in  the 
custody  of  the  messenger  till  next  day,  when  he  was  tftken  be- 
fore Dr  Clark  and  Dr  Tennent,  as  justices  of  the  peace ;  and 
the  following  procedure  took  place. 

*  In  presence  of  James  Tennent  of  Bredenhill,  and  William 

*  Clark  of  Wester  Moffat,  two  of  his  Majesty's  justices  of  the 
^  peace  for  Lanarkshire,  compeared  James  PoUock,  within  de- 
^  signed,  who  being  examined,  declares,  that  about  March  .or 
^  April  182Sf,  he  found  security  to  support  the  child,  mentioxi- 
^  ed  in  the  within  petition,  for  six  weeks,  and  he  then  had  the 

<  intention  of  continuing  to  support  the  child  in  part ;  but, 

*  finding  that  he  would  be  under  the  necessity  of  maintaining 
^  the  child  altogether,  he  absconded  and  left  the  place,  and 
'  has  not  resided  within  the  parish  of  New  Monkland  since 

<  that  Ime.   Declares,  that  about  thirteen  months  ago,  he  call- 

<  ed  on  Dr  Begg  along  with  Hugh  Hastie,  and  promised  to 
'  come  to  next  session  and  make  payment  of  one  pound,  but 
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*  baled  to  do  so  in  conseqiieiice  of  bad  health.    Declares,  that  is  Nov.  1829. 

*  he  has  paid  SOs.  or  thereby  towards  flie  support  of  the  child    '^""'V^**^ 

<  in  whole.     Declares,  that  he  is  willing  to  contribute  L.l.  4s.  J°^°^^* 

<  agmnst  next  meeting  of  session^  and  is  wiffing  to  continue       J 1 

*  to  pay  said  sum  each  three  months  thereafter,  unless  he  shall  ^^paratian. 

<  finee  Ae  parish  of  the  burded  of  the  support  of  the  child,  by^i^^^"^"^ 
'  taking  it  to  his  own  house ;  but  is  unable  to  find  any  seeii- 

'  rity  for  saud  payments,  or  for  taking  the  child.'' 

A  person  of  the  name  of  Black  was  also  examined,  and  the 
justices  gave  the  following  del»rerance :— *  Having  conddered 
*•  the  foregoing  petition,  and  declarations  of  the  within  design- 

*  ed  James  Pollock  and  Gravtn  ]Kack,  ordain  James  Pot 
^  lock  to  find  security  to  answer  at  l^e  instance  of  the  petitioif- 
'  er  before  any  court  competent,  within  sx  months  from  this 
^  date,  at  any  time ;  and,  failing  so  to  do,  ohlain  him  to  Ife 
'  committed  to  the  tolbooth  of  Hamilton,  there  to  be  detained 
'  till  he  find  such  caution,  or  be  liberated  in  due  course  of 
'  law ;  and  magistrates  are  required  to  receive  and  detain  him 

*  accordingly.'* 

The  pursuer  was  upon  this  warrant  taken  back  to  Airdrie, 
where,  having  procured  caution,  he  was  liberated. 

He  then  raised  the  preset  action,  concluding  against  the 
minister  of  the  parish,  the  session-clerk,  and  the  two  justices, 
for  damages  in  consequence  of  these  proceedings.  A  record 
having  been  closed,  the  case  went  to  trial  upon  the  following 


'  Whether,  at  Airdri^  on  or  about  the  20th  day  of  No^ 
'  vember  1825,  the  defenders,  Dr  Begg  and  Hugh  Watt,  or 
dther  of  them,  did  wrongfidly  apprehend  the  pursuer,  or 
wrongfully  cause  the  pursuer  to  be  apprehended,  by  virtue 
of  a  warrant  granted  by  the  defenders,  Dr  Clark  and  Dr 
Tennenty  to  the  injury  and  damage  of  the  pursuer  ? 
<  Whe&er,  on  or  about  the  said  20th  day  of  November 
1825,  tiie*  defenders,  Dr  Clark  and  Dr  Tennent,  or  eidier  of 
them,  did  wrongfully  grant  the  said  warrant,  or  did  wron^ 
folly  apprehend  the  pursuer,  or  wrongfolly  cause  him  to  be 
apprdiended,  by  virtue  of  the  said  warrant,  to  the  injury  and 
damaged  of  the  pursuer  ?  Or, 

^  Whether,  at  the  time  and  place  aforesaid,  the  said  Dr 
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Pollock  ». 
Begg,  Ac. 

Heparaiion.       ^ 

Wronpotu  Im* 

•  prisonmenL       < 


»  Nov.  1829.^  Clark  and  Dr  TenniBnt  acted  in  the  lawful  execution  of  iheir 
duty  as  magistrates  P 

*  Whether,  at  the  time  and  place  aforesaid,  the  said  Dr 
Begg  acted  in  the  lawful  execution  of  his  duty  as  minister 
and  moderator  of  the  kirk-session  of  the  said  parish,  and  the 
defender,  Hugh  Watt,  in  the  lawful  execution  of  his  duty  as 
*  session-derk  of  the  said  parish  ?' 

After  the  witnesses  had  heen  examined^  it  was  agreed  upon 
by  the  counsel  for  the  parties,  upon  the  suggestion  of  the  pre- 
siding judge,  that  the  jury  should  be  dismissed  without  a  rer- 
dict,  and  that  the  case  should  be  remitted  to  the  Court  of  Ses- 
sion to  decide,  in  the  first  place,  the  competency  and  legality 
of  the  application  to  the  justices,  and  the  warrants  which  had 
been  granted.  Under  this  remits  the  questions  of  law  wena 
argued  in  cases. 


Fursuer^fl 
Plem. 


Pleaded  for  the  pursuer— 

The  whole  of  the  proceedings  in  this  Case  were  illegal,  and, 
therefore,  the  parties  must  be  liable  for  the  consequences.  As 
to  the  parties  who  made  the  application,  they  must  be  responsi- 
ble for  the  consequences  of  an  ill^^al  warrant  for  apprehenraon 
and  imprisonment  obtained  at  their  instance.  Even  with  regard 
to  the  justices,  it  has  been  laid  down4  both  by  our  institutions! 
writers  and  .by  decisions,  that  inferior  magistrates  are  liable  for 
illegal  warrants  granted  by  them  which  affect  the  liberty  of  the 
subject,  whether  they  have  been  actuated  by  malice  or  not; 
Stairy  B.  iv.  c.  1,  §  6 ;  Bank.  B.  iv.  c.  2,  §  39 ;  Ersk.  B.  i. 
-c.  3,  §  32 ;  Humey  vol.  i.  p.  433,  vol.  ii.  p.  56  ;  Anderson  v. 
Ormiston  and  Lorrain,  3d  Jan.  1750,  Eilk.  (Mar.  18,949)  ; 
.Bell  V.  Max^veU,  22d  Nov.  1793  (Mor.  13,951) ;  Ramsay  v. 
Cotdter  and  Sprwtt,  19th  Dec.  1799  (Mar.  App.  Wrongous 
Imprisonment,  No.  I.)  ;  Philp  v.  Whyte,  &c.  10th  June  1748, 
KUk.  (Mor.  13,963) ;  Laing  v.  Watson,  20th  Dec.  1789 
'(M(yr.  8555);  Milhollan  v.  Dakymple,  21st  Dec.  1826; 
Strahan  t^.  Stoddart,  13th  Nov.  1828. 

Neither  will  the  act  43  Geo.  III.  c.  14,  protect  the  justi- 
ces in  this  case ;  for  the  protection  there  affi>rded  only  applies 
to  prosecutions  against  justices  for  convictions  under  acts  of 
Paxiianent.     It  has  never  been  held  applicable  whepre  an  excesff 
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of  jurisdiction  had  taken  place  in  the  administration  of  the  com-  ^^  ^o^*  ^^W. 

mon  law.     In  the  cases  of  MilhoUan  and  Stoddart,  above  re-^  TO^**' 
i»        1  1        1        ^  «  .  lit'  Pollock  V. 

mrred  to,  the  plea  that  the  parties  were  protected  by  this  act,  Begg,  &c 
unless  malice  and  want  of  probable  cause  could  be  alleged,       — y 
was  repelled.     Therefore,  all  the  parties  in  this  case  must  be  f^^^nf^ow  /in. 
liable  in  damages  if  the  original  application  and  warrants  wereyrisonmmi. 

These  warrants  were  illegal ;  they  were  granted  in  a  civil  Plea. 
process  for  the  indemnification  of  the  past  expenses  incurred  by 
the  parish,  and  security  to  relieve  the  parish  of  the  burden  of 
the  child  in  future.  But,  in  matters  of  a  civil  nature,  no  court 
has  the  power  of  enforcing  its  decrees  by  summary  imprison- 
ment Even  the  Court  of  Session  has  not  this  power.  Justi- 
ces of  the  peace  have  no  power  of  imprisoning  at  all,  except 
under  the  small  debt  act,  or  in  the  special  case  of  meditatione 
fugse,  or  border  warrants.  Even  a  decree  ad  factum  pres* 
tandum  cannot  be  carried  into  effect  by  summary  imprison- 
ment This  was  decided  in  the  case  of  Murray  v.  Bisset,  15th 
May  1810. 

The  defenders  have  attempted  to  shew  that  the  application 
Ml  under  the  criminal  or  police  superintendance  of  the  justices, 
and  particularly  under  the  vibrant  act.  But  the  vagrant 
act  (17  Geo.  II.  c.  5)  applies  only  to  a  particular  class  of  of- 
fenders ;  and  the  pursuer  is  not  accused  of  belonging  to  any  of 
these ;  besides,  it  is  not  founded  on  in  the  application,  which 
does  not  refer  to  that  or  any  other  statute ;  and  no  complaint 
upon  that  statute  could  possibly  contain  a  conclusion  for  pay-' 
ment  or  security  for  a  civil  debt ;  for  the  punishment  which 
that  act  authorises  is  imprisonment  in  poenam  of  the  offence, 
not  the  finding  security  for  past  or  future  payments  on  account' 
of  the  child.  It  was  only  a  conclusion  for  imprisonment  in  mo- 
dum  poeniB,  which  would  have  been  competent  under  the 
vagrant  act,  if  it  had  applied. 

Neither  will  the  other  -ground  founded  on  by  the  defenders 
bear  them  out.  It  rests  on  a  passage  from  Hutcheson'*s  Jus- 
tice of  Peace,  (B.  i.  c.  3,  §  2,)  where  it  is  said  that  justices 
have  been  in  the  practice  of  imprisoning  till  caution  be  found 
for  alknent  of  natural  children.  But  Mr  Hutcheson  quotes  no 
authority  in  support  of  his  proposition  ;  and  Mr  Tait  (p.  63) 
doubts  whether  it  would  now  be  sanctioned.  No  doubt,  aliment 
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13  Ko7. 18t9.  may  be  a  debt  which  originated  in  a  delinqaeacy ;  but,  like 
^^  J  *-^    all  other  daims  of  damages  ,at  the  instance  of  a  party  injured, 
Becff^&c!       it  is  in  itself  a  civil  claim,  which  can  only  be  made  good  in  a 
civil  process. 

Reparation, 

Wnmgout  /«• 

priwnmenu         Pleaded  for  the  defenders-^ 

-  In  so  &r  as  Dr  Clark  and  Dr  Tennent  are  concerned,  they 

PloM.  ^"^  ^^  merely  accused  of  having  committed  an  error  in  enforcing 
certain  statutory  powera;  but  they  are  protected  by  the  provi- 
rions  of  the  43  Geo.  III.  c.  141,  §  1,  from  which,  if  they 
acted  in  the  execution  of  their  duty  under  a  statute,  if  any  er- 
ror was  conunitted,  they  can  only  foe  held  liable  in  the  sum  of 
twopence,  without  costs  of  suit,  fiut  there  was  nothing  er- 
roneous in  the  proceedings  adopted  by  any  of  the  defenders. ' 

Under  the  vagrant  act,  17  Geo.  II.  c.  5,  §  7*  when  vaga* 
bonds  are  apprehended  and  brought  before  a  justice  of  peace, 
they  may  either  be  convicted  and  punished,  or  they  may  be 
sent  to  the  house  of  correction  till  the  next  quarter  sessions. 
The  pursuer  fell  under  this  description ;  he  was  deserting  his. 
child ;  it  had  become  chargeable  on  the  parish ;  while,  at  the 
same  time,  he  was  keeping  hiniself  in  hiding,  going  from  place 
to  place  in  an  unsettled  manner.    • 

^  Questions  regarding  natural  children  fall  particularly  under 
the  cognizance  of  the  justices  of  the  peace  by  statute  1661,  c. 
38,. in  reference  to  which  statute  Mr  Hutcheson  remarks,  they . 
may  not  only  fine  persons  who  commit  fornication,  but,  as 
guardians  of  the  police,  may  farther  imprison  them  till  they 
give  security  that  the  child  shall  not  burden  the  parish ;  and 
all  the  authorities  agree  that  justices  of  the  peace  have  jurisdic- 
tion in  questions  concerning  the  aliment  of  illegitimate  children. 
Upon  the  authority  of  Mr  Hutcheson,  it  was  competent  to 
grant  warrant  to  imprison  the  pursuer  till  he  should  find  the 
security  required.  The  doubts  in  regard  to  this  expressed  by 
l^r  Tait  arise  from  the  decision  in  the  case  of  Murray  and 
Bisset ;  but  that  case  has  no  connexion  with  the  present  ques- 
tion. It  was  an  order  upon  parties  to  appear  and  sign  a  deed 
in  implemept  of  a  decree4u*bitral ;  and,  on  their  failure  to  do 
so,  warrant  of  imprisonment  was  granted ;  and  the  Court  found 
that  it  was  incompetent  to  compel  performance  of  a  decree  in. 
a  civil  action,  although  ad  factum  prestandum,  by  summary 
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warraat  of  impiisoiiinent    That  case  did  not  rdate  to  a  mat- 12  Nov.  1829. 
tor  of  p6lice ;  and,  therefore,  has  no  application  to  the  present   '^  t  "^ 

As  decreet  of  the  justices  of  peace  cannot  be  competently      

executed  by  hon^g-  and  caption,  it  must  foUovr,  if  they  are^P*"^^ 
entitled  to  {irotect  natuiBl  children,  fhey  must  do  so  directly  by  prUoimmi. 
thrir  own  frarrant  as  police  magistrates.  Cases  in  which  they  -*— — 
hare  civil  joriadictuim  to  some  extent  are  all  connected  with  p^^  " 
views  of  general  polim>i  tfioy  are  authorised  to  protect  m^^ 
vants,  and  to  enforce  the  contracts  they  come  under — they  are 
also  authorised  to  punish  the  inferior  offences  against  decracy 
and  puUic  morals,  Brom  which  has  arisen  the  power  held  com- 
petent to  them  of  protecting  bastard  children.  The  power 
to  imprison  has  been  recognised  in  various  cases ;  FuOartoa 
f}.  Earl  of  Kifanamock,  19th  November  l^ljf,  Dalrym. 
(Mar.  p.  75OO)  ;  Dnnwoody  v  Gilles,  23d  November  1748, 
KUk.  (M&r.  7636;;  Walker  v.  WylKe  and  Junes,  Slst 
November  1822 ;  Baebum  v.  Reid,  4th  June  1824 ;  Gen- 
tle v.  M^Lellan,  9th  July  1826.  From  all  these  decLdons 
it  is  clear  that  a  summary  power  of  imprisonment  is  com- 
petent to  those  magistrates  to  irhom  is  entrusted  the  care 
of  Ae  pdice.  And  it  has  been '  the  inviariable  practice  {tx  jus- 
tices of  peace  to  grant  warrant  of  imprisonment  against  the  &- 
ther  of  a  bastaid  child,  till  he  find  security  to  relieve  the  pa< 
rish.  There  was,  therefore,  nothing  either  ill^al  or  incompe- 
tent in  what  was  done  in  the  present  case* 

Lord  Preridmi.^^We  mlkst  consider  the  question  here  asOpinlon  of 
arifflng  out  of  the  issues  which  were  prepared  for  trial ;  and 
diese  questions  STe^  Jirst,  whether  the  defenders,  the  minister 
and  kirk-session,  did  wrongfully  apprehend  the  pursuer  ?  and, 
secondlf/y  whether  Dr  Clark  and  Dr  Tennent  did  wrongfully 
gnutft  the  warrant  upon  which  this  pursuer  was  apprehended  ? 
I  am  quite  satisfied  that  the  proceedings  in  this  case  were  both 
irregular  and  illegal.  First,  the  warrant  is  disconform  to  the 
prayer  of  the  petition*  The  petition  prays  to  commit  till  the 
pursuer  indemnify  the  parish  for  past  expenses,  and  find  se- 
curity to  relieve  it  in  future.  But  the  warrant  is  to  find  se- 
curity to  appear  in  any  action  within  six  months,  and  to  be 
committed  till  he  does  so. 
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1*2  K(>v.  1829.      This,  was,  no  doubts  less  thlEui  the  {)rayer ;  bat  it  n^as  not 
^^.        cpnfonn  to  it ;  it  was  like  a  warrant  under  an  applicatioii  a« 
Bcgg^  &c.       ^  meditation^e  fiigae,  but  without  the  requisite  oath. 

--: —  .         In  the  second  ^lace,  it  is  not  such 'a  warrant  as  justices  of 
pSoftS.^^*®  peace  axe  authorized  to  issue  in  such  cases.     A  warrant  in 

--^ terms  of  tilie  petition  would  have  been  more  correct ;  for  both 

Ppinioii  of  Hutcheson  and  Tait  agree  that  it  is  competent  for  justices  to 
.entertain  questions  of  aliment  of  natural  children,  and  to  im* 
prison  till  security  is  found  to  relieve  the  parish ;  although  Mr 
Tait  adds,  '  that  it  is  doubted  how  &r,  particularly  after  the 

*  decision  Murray  v.  Bisset,  they  would  be  countenanced  by  tfie 
^  Supreme  Court  in  using  any  diligence  other  than  poinding* 
'  and  arrestment.**  The  case  of  Murray  and  Bissethas  nothings 
to  do  with  this.  It  was  not  a  case  of  police,  but  one  to  sign 
a  deed  in  implepnent  of  a  decree-arbitral.  The  warrant  heie  is 
not  for  aliment,  or  to  relieve  the  parish,  but  to  find  security  to 
appear  in  any  action  at  the  instance  of  the  petitioner,  it  is  not 
even  said  for  what,  within  six  nutnlhs.  All  this  was  quite  ir- 
regular, for  which  the  parties  must' answer. 

Judgment.  .  Xhe  other  Judges  concurred ;  and  the  following  interlocu* 
tor  was  pronounced :-— *  Find  that  the  proceedings  of  the  jus- 

*  tices  were  illegal  and  irr^nlar,  in  particular,  in  so  fiu*  as  ihe 

*  judgment  and  interlocutors  pronounced  by  them  weredisoon- 

*  form  to  the  prayer  of  the  original  petition ;  and  also,  in  so 

*  {^  as  the  defienders  ordained  the  pursuer  to  find  caution  to  an- 

*  swer  in  any  action  to  be  brought  against  him,  as  therein  men- 
^  tioned :  Find  the  defenders  liable  in  expenses  from  the  date 

*  of  the' remit  to  the  Jury  Court ;  and,  pf  new,  remit  tothe 

*  Jury  Court.' 

Lord  Meadowbanky  Ordinary.        Act  Dean  qf  Fae»  f  Jeffrey J^  Moir,      Wo» 
Iherspoon  4-  Mack^  Agents.        Alt  SoL-.Getu  (Hope)  Forsyth,  IF. 

WwffienyW.H*  Agent.  X>.  Clerk. 

T.. 
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FIRST  DIVISION. 

No.  II.  12  Noember  1829* 

JAMES  POLLOCK 

cgainH 

pE  CLARE  AND  Others. 

9sfABATiOK.— Weovoous  Imprisokmekt. — Intmoction  at 
the  instance  of  the  treamrer'  of  a  kirk^eseion  against  the 
father  of  a  bastard  ohUdj  concluding  for  repayment  of  a 
certain  sum  of  alimenf  which  had  been  paid  hg  the  kirk-^ 
session  J  together  with  L.6.  9s.  of  eofpenses  of  searching  for^ 
and  apprehending  the  defender  ^  and  for  security  for  reliev^ 
ing  the  parish  of  the  burden  of  the  said  child  in  future  ; 
the  justices  having  decerned  for  the  specific  sum  concluded 
for  J  and  ordained  the  defender  to  find  security  to  relieve  the 
parish  in  future^  under  the  penalty  of  £.10 ;  and  granted 
warrant  of  imprisonment  till  such  security  was  given-^^ 
found  that  the  warrant  U:as  illegal  and  trreguloT. 

The  circomstances  which  guve  rise  to  this  action  arose  out 
of  die  proceedings  detailed  in  the  preceding  report.  Pollock^ 
<he  pursuer,  was  liberated,  having  found  caution  de  judicio 
nsti,  as  there  mentioned.  Some  time  afterwards,  a  petition 
was  presented  to  the  justices  of  peace  for  the  county  of  Lan- 
ark, against  him,  by  the  defender,  Henry,  as  kirk-treasurer 
of  the  parish  of  New  Monkland*  The  petition  stated,  that  the 
pursuer  had  abandoned  his  illegitimate  child,  and  left  it  a  bur* 
den  on  the  parish :  *  That,  ever  since  the  month  of  July  1824/ 
>  the  ssdd  c&ild  had  been  supported  from  the  poor  fiinds  of  New' 

*  Monkland,  and  the  sum  of  L'.7*  3s.  6d.  sterling  had  been  ad-' 

*  vanced  by  them  for  that  purpose,  besides  L.6.  98.  sterling  of 

*  ezpebses  incurred  in  searchbgfor,  and  apprehending  the  said 

'  James  Pollock,  which  it  becomes  necessary  to  have  refunded' 
i  lo  them,'  and  secunty  pven  by  the  said  James  Pollock  that 

*  the  said  chihl  shall  not  longer  be  a  burden  on  the  poor  funds."' 
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12  Nov.  1829.  The  petition  theu  referred  to  the  previous  proceedings,  and 

'—  »  "^    the  bond  of  caution  de  judicio  sisti,  and  prayed  *  to  ordain 

Clark,  Ac.       ^  service  of  this  complaint,  and  your  honours'  deliverance 

'       *  to  be  pronounced  hereon,  to  be  made  on  the  said  James 

H^^ST/m/  ^^^^^  defender,  as  weU  as  on  the  swd  Kobert  Thom, 

prtmimenL     ^  junior,  hls  cautioner,  for  his  interest ;  and  to  ordain  the 

^  said  James   Pollock  to  appear  at  court,  to  be  held  hy 

<  your  honours,  at  sudi  time  and  place  as  you  may  fix, 
^  then  to  answer  to  this  complaint ;  and,  after  hearing  parties^ 
^  to  decern  and  ordain  the  said  James  PoUodc  to  make  pay- 
^  ment  to  the  complainer,  for  behoof  foresaid j  of  the  fiiresaid 
^  sum  of  L.7*  3s-  6d.,  L.6.  %  sterling  of  expenses  alreadjr 
^  advanced  by  the  kirk-sesuoai ;  and^  focther,  to  ordain  the  said 

*  James  Pollock  to  find  security  to  rdieve  the  said  kirk-seseioa 
^  and  poor's  funds  of  the  burden  of  maintaining  said  child  in 
^  future,  and  to  remove  it  from  under  their  charge,  and  that 
'  under  a  suitable  penalty,  with  certification ;  and  in  the  event 
^  of  the  said  James  Pollock  failing  to  appear  personally  to 
^  attend  the  said  court,  and  answer  to  said  complaint,  to  declare 
'  the  said  Robert  Thom  junior's  bond,  and  the  penalty  there- 
^  in  contained,  forfeited  to  the  klrk-session  and  the  managers 
^  of  the  poor's  fjfmd  of  said  parish ;  and  also  to  find  the  said 
^  James  Pollock  liable  in  the  expenses  of  this  daim  and  oon- 

*  sequences.' 

Warrant  was  granted  for  serving  this  petitioj|i  on  Pollock* 
and  Thom  his  cautioner.  The  cautioner  produced  the  pursuer, 
at  the  day  appointed ;  and  the  pursuer  lodged  the  following  de^ 
fence  :— 

^  To  the  honourable  justices  of  peace,  county  of  Lanark. 

<  The  petition  and  ddm  I  acknowledge  to  be  just  against  me, 

<  but  from  the  severity  of  the  times,  in  through  the  want  of 

<  employmenti  it  is  out  of  my  power  to  make  any  payment  as 
^  yet.  All  that  I  have  received  these  sue  9ionths  of  wages,  is 
^  L.5.  13b.  fid.  At  this  time,  from  the  irregularity  of  payment,. 

<  I  cannot  tdlwhen  I  may  get  more  wi^es.  (Signed)  ^  JAMxa 

*  Pollock.' 

The  record  bears  that  the  following  procedure  thetf  took, 
place:— i 
<  The  s£ud  James  PoUock,  defiender,  aj^^eimd  Itefoi^  the 

<  said  justices,  and  confessed  being  the  &ther  of  the  child,  but 
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'  pled  poverty  «fiid  inabiKty  as  not  being  aUe  to  maintain  it.^  id  Nov.  18t9. 
The  fidlowing  sentence  was  pronounoed : — *  The  said  justices    '^  *  "-^ 

*  having    considened  the  foregoing  petition,    and  procedure  qi^^)^^^ 

*  had  therein^  with  the  above  adaiowledgment  of  the  said       — -« 

*  Jamet  Pollock,  decern  and  ordain  agiunst  him  for  the  sum^^^Jj^^ 
^  of  L.IS.   1%.  6d.  sterling  of  money  advanced  from    ihepruimmeni. 

*  poor's  funds  of  the  parish  of  New  Monkhmd  foresaid ;  and 

*  grant  warrant  for  diligence,  proceeding  in  {MTOpo*  form,  against 

*  the  said  James  Pdlock  thei^or :  Farther,  ordain  the  said 
'  James  Pollock,  defender,  to  find  caution  to  relieve  the  said 
^  kiricFsesnon  of  New  Monkland,  and  poor's  funds  thereof,  of 
^  the  burden  of  keeping  said  child,  till  it  arrives  at  proper  age, 
'  and  that  under  the  penalty  of  the  sum  of  L.10  sterling  v  and 

*  grant  warawt  to  constables  to  apprehend  the  person  of  the 
^  said  James  PoUodc,  and  commit  him  prisoner  to  the  tolbooth 
'  of  Hdmihoa,  therein'  to  remain  prisoner  till  he  find  such  cau« 
^  tion— the  ma^trates  of  Hamilton  being  hereby  required  to 

*  receive  said  James  Pollock  prisoner  to  their  jail,  therdn  to. 

*  be  detained  till  he  find  caution,  as  aforesaid,  with  certifioa- 
'  tion.' 

In  consequence  of  this  warrant,  the  pursuer,  Pollock,  was 
incarcerated  in  the  jail*  of  Hamilton.  He  presented  a  bill  of 
siByensioa  and  Uberation,  which  was  passed  by  L<urd  Medwyn, 
Ordinary ;  and  to  tftat  interlocutor  tibie  Court  adhered. 

The  pursuer  tbat  raised  this  action,  condudii^  against  the 
justiees  aad  the  kkk  treasujrer  for  damages  in  oonaequence  of 
these  proceedings  as  being  ill^pL 

The  following  issues  were  prepared  for  trial  in  the  Jury 
Court: — 

<  Whether  at  Airdrie,  on  or  about  the  24th  day  of  April 

*  1826,  the  defender,  James  Henry,  did  wrongfully  apprehend 

*  and  imprison  tiie  pursuer,  or  did  wrongfolly  cause  the  pur-. 
^  suer  tp  be  affxAeniei  and  imprisoned,  by  virtue  of  a  war- 
'  lant  granted  by  the  defondars,  Dr  Clark  and  Dr  Tennent, 

*  to  die  injury  and  damage  of  the  pursuer? 

<  Whether,  on  or  about  the  said  24fth  day  of  April  1826, 

<  the  defenders,  Dr  Clark  and  Dr  Tennent,  did  wrongfully 

*  grant  the  said  warrant,  or  did  wrongfully  apprehend  and 

<  imprison  the  pursuer,  or  wrongfully  cause  the  pursuer  to  be 
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12  Not.  1829.  <  api»'eheiided  and  imprisoned  by  virtue  of  the  said  warrant, 
to  the  injury  and  damage  of  tiie  pursuer  ? 

*  Whether,  at  the  time  and  place  aforesaid,  the  said  Dr 
Clark  and  Dr  Tenneat  acted  in  the  lawful  execution  of  their 
duty  as  ma^strates  ? 

*  Whether,  at  the  time  and  place  aforesaid,  the  said  James ' 
'  Henry  acted  in  the  lawful  executicm  of  hb  duty  as  kirk  trea- 
<  surer  of  the  said  parish  ?' 

In  consequence  of  the  proceedings  in  the  former  case,  this 
cause  was  also  remitted  to  the  Court  of  Session,  where  cases 
were  ordered  on  the  questions  of  law. 


Pollock  9. 
Clark,  &c 

Reparation,       < 
Wrongous  Im* 
pritonmeni* 


Punuer** 
?leaa. 


The  pursuer  maintained  the  same  pleas,  and  referred  to  the 
same  authorities  as  in  the  preceding  case;  but  in  addition 
thereto— 

Pleaded — 1.  The  justices  by  whom  the  case  was  ultimately 
tried  were  parties  having  an  interest  in  the  issue.  Both  Dr 
Clark  and  Dr  Tennent  were  heritors  of  tiie  paririi,  liable  of 
course  in  pa]rment  of  their  proportion  of  fdl  burdens  thrown  on 
the  parish. 

2.  It  was  inoompetent  for  the  justices  to  entertain  a  ques- 
tion relative  to  expenses  amounting  to  upwards  of  L.6.  Even 
if  they  had  power  to  judge  of  questions  of  aliment  to  any  ex- 
tent, their  power  to  judge  in  any  other  question  of  debt,  ex- 
cept as  to  wages,  arises  entirely  under  the  small  debt  act,  which 
limits  them  to  questions  not  exceeding  L.6. 

3.  It  was  equally  ill^al  to  ordain  the  pursuer  to  find  cau- 
tion for  ftitiire  aUment  to  the  extent  of  L.IO,  and  to  be  im- 
prisoned till  he  did  so.  There  was  no  prayer  in  the  petition 
for  imprisonment  till  security  was  found. 

4.  Even  if  the  warrant  of  imprisonment  had  been  competent 
and  correct,  they  were  not  entitled  to  put  that  warrant  into 
inunediate  execution,  without  allowing  the  pursuer  time  to 
find  the  security  which  was  required.  He  had  found  security 
before,  and  might  do  so  again,  or  he  was  entitled  to  reclaim  or 
appeal  to  the  quarter  sessions ;  but  he  was  prevented  from  do^ 
ing  so  by  the  warrant  bemg  carried  into  inunediate  execution. 


Defenders^ 

Answer. 


In  addition  to  their  pleas  in  the  former  case,  the  defenders 
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anstoered—ThAt  it  was  competent  for  tjhe  justices  to  entertain  a  12  Nov.  18»; 

daimfbr  expenses  ezceedinff   L.5.     Having  jurisdiction  as    "^^y^ 

.  x__.       ^       1.        .1.  ij       X    Ir  i.1.  X    •     •  J*  X*      Pollock  V. 

nuigistrates  of  police,  thej  could  not  eiuorce  that  jurisdiction  (^ilnil^^  ^c» 

if  thej  had  no  power  to  award  expenses.     The  pursuer  had      

deserted  his  residence,  and  left  his  child  on  the  parish.     The^^^^^ 

expense  of  searching  for,  and  bringing  to  justice,  and  puttingi>riMitm«n<> 

under  bail,  a  party  who  had  acted  in  this  manner,  was  within 

the  competency  of  magistrates  having  police  juiisdiction. 

The  caution  formerly  obtained  from  the  pursuer  was  only 

de  judicio  sisti,  which  I'endered  the  after  proceedings  necessary 

as  a  compulsitor  to  enforce  payment. 

Zord  President. — The  judgment  in  this  case  seems  to  me  to  Opinion  of 
be  partly  legal  and  partly  not.  I  think  it  legi^  in  so  &r  as 
it  foond  that  justices  are  competent  to  an  act\on  of  aliment 
for  a  bastard  (Scott  v,  Oliver,  7th  March  1788)^  and  so  &r 
as  it  decerns  for  aliment ;  I  also  think  it  legal,  i^  so  fiu*  as  it 
oiddiiis  security  for  relieving  the  parish,  and  imprisonment  till 
he  does  so.  It  is  true  the  justices  have  no  power  of  warding 
for  civil  debts.  This  was  found  in  the  caae  Blair  v.  Geddes, 
9tfa  July  1754 ;  but  imprisofiment  for  caution  is  quite  different. 
Hutcheson  states  the  usage  to  be  universal  and  inveterate. 
Tait  admits  that  the  usage  still  exists  in  some  counties ;  but 
fmmds  his  doubte  on  the  case  of  Murray  and  Bissfet,  which  has 
noUung  to  do  with  this  case,  while  the  cases  of  Reid  and  Rae- 
bom  in  this  Division  of  the  Court,  and  Gentle  v.  McMillan, 
in  the  Second  Division,  have  fixed  the  law  that,  in  matters  of 
police^  magistrates  may  enforce  their  decree  by  imprisonment. 
But,  in  this  case,  the  warrant  not  only  ordains  the  pursuer  to 
be  impriBoned  till  he  find  caution,  but  also  adds  a  penalty  of 
L.10.  So,  if  he  did  not  find  caution,  he  was  to  incur  both  the 
penalty  and  the  imprisonment.  This  was  too  much,  and  quite 
illegal ;  and  I  think  this  case  must  also  go  to  the  Jury.  I  may 
add,  although  the  point  is  not  in  the  issues,  that  both  in  this 
and  the  preceding  case  the  justices  were  heritors  of  the  parish, 
and  one  of  them  was  an  elder  of  the  klrk-session,  who  are  the 
j^ittoners.     I  consider  this  iUegal. 

The  following  interlocutor  was  pronounced:  *  Find  that  the  Judgment* 
'  proceedings  of  the  defenders  were  illegal  and  irregular,  par- 
'  tioQlarly  iftiO  ftr  91  the  pursuer  wat  ordained  to  be  imprisoti* 


Digitized  by 


Google 


t*  DECISIONS  OP  iTHte  No:  8 

12  Nor.  I82d/  ed  until  he  shoald  find  caution  under  a  penalty  of  L.IO,  as 
'''-'V**'  *  therein  mentioned,  and  also  in  so  far  as  he  was  decerned  to 
Clftik  *&^*  *  pay  L.6.  98.  as  expenses,  concluded  fot  in  the  original  appli- 
.  ^  cation,  and,  generally,  in  so  far  as  these  proceedings  were  dis- 
^paration.  <  conform  to  the  prayer  of  the  petition ;  find  ezpences  due 
pn9onmenL      '  ^^  ^^^  ^^  ^  ^^  remit  from  the  Jury  Court,^  &c. 

Lord  Mettdawbank^  .Ovdinaiy.        Act.  D^an   of  Fae,    CJ^gff^Ji   Moif^ 
Wdher^poon  and  Maek^  AgsnU*  Alt.  SoL-Gem*  (Hope J  Fanjfth, 

IF.  Waddel,  W.  &  Agent.  D.  Clerk. 

T. 


SECOND  DIVISION. 

Ne.  III.  12  November  1829* 

STILL'S  TRUSTEES 

againat 

CHIVAS* 

l*aoc£ss.~^  tenants  trustees  havingf  libeUed  on  a  verbal 
agreement  between  them  and  the  defender ,  the  incoming 
tenant ;  and  the  latter ^  wkUe  he  denied  any  covenant  with 
the  former^  having  founded  on  a  stipuUMon  in  hie  own 
lease  with  the  landlord^  which^  according  to  the  pwriuefs^ 
imported  a  similar  Migation—fomid^  that  the  pursuers 
were  not  entitled  in  this  action  to  depart  from  their  ori^' 
ginal  avermenty  and  demand  judgment  on  the  terms  of^ 
defender's  lease. 

The  .trustees  of  William  Still  presented  a  petition  to  the  she- 
riff of  Banfishire,  stating,  that  an  arrangement  was  made  with 
the  prqprietor  of  the  farm  of  Northfield,  by  which  Still  and  the 
petitioners,  as  his  trustees,  agreed  to  <  renounce  all  right  to  the 
<  lease,  and  quit  possession  of  the  said  fiairm  at  Whitsunday 
^  now  past,  and  separation  of  present  crop  from  the  ground ; 
^  and  tixe  farm  \ra89  therefore,  advertised,  and  let  by  the  pro- 
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*  prietor  to  James  Chinas,  ^ho  is  now  in  jpoaeemon  iiiermf :  19  Kot.  I829. 

*  That  the  petitioners,  as  trustees  foresaid,  entered  into  a  Ter-    "^"•nr^ 

*  bal  agreement  with  the  said  James  Chivas,  as  entering  ten-  ^^^  ^  chlvas. 

*  ant,  by.  which  he  got  the  grass,  turnip-land,  dung,  and  some       -.— . 
^  othor  articles  on  tiie  farm,  by  valuation ;  and  it  was  «t  tbe 
'<  same  time  agreed  that  he  should  take  off,  in  like  manner,  by 

*  valuation,  the  cn^  of  grain  then  about  to  be  laid  down  oh  the 

<  Arm :  That  the  season  for  giving  over  growing  crop  by  va« 

<  luation,  in  cases  of  the  kind,  being  now  airived,  and^om*  of 

*  the  crop  nearly  ready  to  be  cut  down,  the  petitioners  inti- 
^  mated  to  the  said  James  Chivas  that  they  were  ready  to  give 

*  over  to  him  the  crop  on  Northfield,  by  valuation,  in  terms  of 
'  the  agreement,  requesting  him  to  name  a  valuator  on  his 
^  part  for  that  purpose ;  but  tiie  said  James  Chivas  perempto* 
^  rily  refused  to  receive  the  said  crop,  by  valuation  in  terms 
^  of  his  agreement,  and  the  practice  in  similar  caaca  decbuv 
'  ing  he  would  <mly  receive  it  after  cut,  eitirar  out  of  the  slook 

<  or  stack,  and'^as  east  cr  proved  by  biiisyraai.''  In  eonchl* 
sion,  titetefore,  tiie  p^tionei^  prayed,  tittt  CUms  should  be 
appointed  ^  to  name  a  proper  person  as  valuator  on  his  part,  to 
^  meet  one  on  the  part  of  the  petitioners,  in  order  to  value  and 

*  appnuse  the  growing  crop  on  the  sud  &mi  of  Nortiifidd,  or, 

*  Ming  his  so  naming  such  valuator,  that  your  Loiddiip  will 
'  name  one  to  act  on  lus  part.^ 

The  defender  alleged  that  ]]is  bargsun  was  made,  sot  witii 
the  pursuers,  or  their  constituent  Still,  but  witii  tibe  landloid^ 
and  referred  to  his  lease,  which  contained  the  following  daase  s 
^  It  being  stipulated  that  no  part  of  the  present  grain  crop  is 

*  to  be  carri^  off  the  fiirm^  the  whole  will  belong  to  the  in« 
«  coming  tomnt  at  a  valuation,  to  be  made  on  such  fiiir  terms 

*  as  the  parties  can  ^gree  upon."  This  stipulation,  tfaedefina* 
der  maintained,  imported  that  the  crop  was  to  be  £nt  reaped 
before  the  valuation  should  take  place. 

Valuations,  under  authority  of  the  sh^iff,  were  made  of 
die  crop,  both  before  and  aftar  it  was  reaped,  and  ddivered 
07»  to  the  defender ;  and  it  appeared  that  the  former  estimate 
exceeded  the  latter  by  several  bolls.     Afterwards,  the  sheriff 

*  found  that  the  petitioners  were  not  parties  to  the   articles 

*  and  conditions  on  which  the  form  of  Northfield  was  let  to  the 

*  raipOBdent;  bat  found,  that  it  is  alleged  by  them  in  the  origi- 
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U  Nov.  1029.  *  nal  p^ition  in  thia  case,  that  it  was  ag^reed  betwixt  th&n 
^  and  the  respondent,  *  that  he  should  take  oS  in  like  manner, 
^*  by  valuation,  the  crop  of  grain  then  about  to  be  laid  down 
^^  on  the  fiirm ;''  and,  therefore,  before  answer,  allowed  them 
^  to  prove  the  terms  of  the  said  agreement,  and  the  manner  in 
*  which  the  said  valuation  was  to  be  made  f  And,  finally,,  the 
petitioners  having  declined  to  enter  on  this  proof,  the  sheriff 
dismissed  the  action. 

In  an  advocation,  the  Lord  Ordinary  ordered  cases  to  the 
Courts  in  which  it  was— 


Defender's 
l>lea. 


Pleaded  for  the  defender — That  any  inqtiiry  as  to  the  mean- 
ing of  tiie  stipulation  in  his  lease  regarding  the  purchase  of 
the  crop  in  question,'  or  as  to  whether  the  supposed  obligation 
thereby  come  under  to  the  landlord  could  be  directly  available 
to  the  pursuer?,  was  absolutely  excluded  by  the  form  of  the  ap^ 
plication  to  the  sheriff,  which  set  forth,  as  the  sole  ground  of 
its  conclusion,  the  alleged  verbal  agreement  entered  into  be- 
tween the  pursuers  and  the  defender ;  Robertson  «.  Farquhaf- 
son,  25th  Fd>.  1829. 


IhimittiV 
Plea. 


Jttdgttent. 


The  pursuers,  on  the  other  hand,  pleaded — That,  as  the 
stipulation  in  the.  defender's  lease  substantially  imports  the 
same  obligation  as  the  verbal  agreement ;  and  as  the  disfender 
produced  his  lease,  and  founded  on  this  stipidation,  tlMy  were 
entitled  to  depart  from  the  verbal  agreement,  and  crave  judg- 
ment on  the  terms  and  efiect  of  his  admitted  oMigatlon  with 
reference  to  the  matter  in  dispute.^  The  circumstances  of  the 
case  cited  by  the  defender  differ  essentially  from  the  present ;' 
and  besides  it  cannot  be  an  authority  applicable  to  this  proceed- 
ing, which  commenced  before  the  present  more  strict  form  of 
process  came  into  operation. 

The  Courtj  with  exception  of  Lord  Cringletie,  approved 
of  the  sherifPs  interlocutor  complained  of,  and  judgment  waeT 
given,  accor^ngly,  dismissing  the  action  with  expenses. 

Lord  CritHfleHe,  Ordinary.  For  the  Pursuers,  Dean  </  Fae,  (J^^^ 

Moir,         Joseph  Gordon,  W.  S.  Agent  For  the  defender,  Skene^ 

Pgper.        MacmiUan^GraniyW.S^AgetiU        K  d&A. 
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SECOND  DIVISION. 

No.  iV.  13  November  1829- 

PRASER  of  Lovat 

ajjuinat 
BUPP  of  Muirtoirn. 

SAI.lt0N-FlSHtK0.-<-pEft8ONAL   OBJECTION.*— 7%C  keif  of  U 

person  who  has  granted  a  conveyance  of  lands  *  with 
*  f/airs,'*  with  a  clause  of  absolute  warrandice^  is  neterthe* 
less  mHOed  to  challenge  an  attempt  by  the  heirs  of  the 
grantee  to  make  any  new  erection  for  the  purpose  ofcon-^ 
Verting  the  ffairs  into  machinery  for  catching  salmon  in  a 
place  where  sMh  a  mode  of  salmon^hing  is  prohibited  by 
public  statute. 

The  lands  of  Muirtown  Were  originally  Itcquired  hj  fhe  pre- 
decenors  and  authors  of  the  defender,  from  Simon,  Master  of 
Lovat,  who,  with  the  consent  of  his  £ither,  Hugh,  Lord  Lovat, 
in  1638,  granted  a  charter  of  the  landd,  hounded  by  the  sea 
^  ctUB  piscariii,  lie  yaifs,**  to  a  person  of  the  name  of  Thomas 
Sheviz.  This  charter  contained  a  clause  of  absolute  warran- 
dice, and  the  lands  and  rights  conveyed  by  it  came  by  progress 
to  the  ancestors  of  the  defender,  who,  having  likewise  acquired 
the  superiority  of  the  lands  by  other  titles,  obtained  more  re- 
cently a  crown- charter,  with  a  right  of  salmon-fishing  and  of 
building  yairs  and  stells  on  the  shores  of  the  lands  towards  the 
frith  of  Beauly. 

The  estate  of  Lovat,  after  being  forfeited  by  the  late  Lord 
Lovat,  was  restored  by  the  crown  to  the  late  General  Praser/ 
who  executed  an  entail,  under  which  it  is  now  possessed  by  the 
pursuer,  who  has,  consequently,  a  right  to  certain  salmon-fish- 
ings  in  the  river  Beauly,  which  formed  part  of  the  entailed 
estate. 

The  pursuer  had  likewise  connected  himself  by  general  ser^ 
Tice,  as  heir-male,  with  Hugh,  Lord  Lovat,  who  had  warrant- 
ed the  above-mentioned  charter  to  Shevis ;  but  it  was  not  al* 

Vol.  Y.       *  B 
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13  No^.  1829.  leged  that  he  represented  him  in  any  other  way,  or  had  taken 
^^"■^^v^"^  any  thing  by  this  service,  which  had  been  used  merely  to  esta- 
"^^^'  ^  "Wish  his  propinquity  with  the  ancient  family  of  Lovat. 
Saimon^ith^  Mr  Duff  having  recently  erected,  or  greatly  enlarged,  ayur 
*^9onal  Ofi-  ^^  ^®  ^^  ^^  Beauly,  for  the  purpose  of  catching  salmon^  Mr 
JeeUon.  Fraser  objected  to  this  as  an  illegal  mode  of  fishing,  and  ap- 

plied for  an  interdict  against  it. 

The  principal  question  between  the  parties,  on  the  merits, 
was  one  of  fact,  viz..  whether  the  part  of  the  frith  of  Beauly 
where  thb  yair  was  placed,  was,  properly  speaking,  the  shore 
ot  the  sea,  or  merely  the  estuary  of  the  river ;  but  die  de« 
fender  also  objected  to  the  title  of  the  pui*suer  tq  ^>ply  tor 
the  interdict,  in  respect  that  he  represented^  by  service^  the 
granters  of  the  charter  in  1638,  and  was  bound  to  warrant  it 

The  Lord  Ordinary  pronounced  the  following  interlocu- 
tor:—^ Having  heard  parties^  procurators,  and  thereafter 
'  considered  the  closed  record,  and  whole  process ;  finds  that 

<  the  suspender  has  a  sufficient  title  to  complain  of  the  yair 

*  erected,  or  proposed  to  be-  erected,  by  the  respondent,  in  case 

<  it  shall  appear  that  the  said  yair  is,  or  is  proposed  to  be  placed^ 

<  not  in  the  sea,  but  in  the  river  Beauly ;  and  appoints  the 

*  cause  to  be  enrolled,  that  an  order  may  be  made  for  trying 

*  the  question,  whether  the  place  of  the  said  yair,  or  proposed 

*  yair,  be  in  the  sea  or  not."* 

*  Note. — The  Lord  Ordinary  is  unable  to  see  any  ground 

*  of  doubt  that  a  yair  in  a  river  is  even  more  clearly  illegal 

*  than  a  stake-net — stake-nets  being  not  expressly  prohibited, 

*  but  held  illegal,  because  equivalent  to  yairs,  which  were  ex- 

*  pressly  prohibited.     Nor  can  he  see  sufficient  evidence  of  a 

*  dispensary  power  in  the  Cvown  of  Scotland  from  public 

*  statutes,  such  afi  could  render  yairs  in  rivers  legal  by  crown- 
^  ^charter ;  nor  can  he  admit  prescription  or  special  custom 

<  against  general  statutes  which  are  still  in  vigour.     If,  then, 

*  this  yair  was  in  the  river  Beauly,  he  considers  that  it  was 

*  illegal ;  and  if  it  was  illegal,  any  warrandice  of  a  grant  of  it 

*  was  pactum  illicitum,  and  utterly  null.    The  Lord  Ordinary 
'  does  not  think  that  it  eould  be  pleaded  even  in  bar  of  the 

<  right  of  the  granter  to  enforce  the  statute,  still  less  in  bar  of 
^  the  right  .of  the  present  complainer,  who  caonot  represent  him 
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*  msL  pactum  ilUcitom.     It  would  be  pai^ulariy  diffiinilt  to  is  Not*  1829^ 

*  deriFe  3UGb  a  regiresentatioii,  through  the  Crown,  by  a  gift  of    ^'■'-^"•^ 

*  a  forfeited  estata   The  Lord  Ordinary  was  averse  at  first  to  ^'^''^^^^^"^ 
<  proaouaoe  tiie  above  judgmeoyt}  iu  oonsequeoce  of  Ij^e  ca«  of  soimanJFiA* 

'  Diunbarton;  but.  as  he  doeB  not  find  that  the  Court  held  4hat*2^' 
^  case  to  be  undoubted  law,  he  does  not  think  himself  at  hhertfjection, 
'  to  re^t  upon  it,  in  the  face  (as  it  seems  to  him)  (tf  the  statutes.'* 

The  defender  reclaimed ;  but  the  Court  unanimously  re- 
fused his  note. 

The  Lords  did  not  think  it  necessary  to  enter  into  the  ques-  Opinion  of 
tion,  whether  the  present  Mr  Fraser  had  incurred  such  a  r^ 
preseotatioa  of  the  granters  of  the  charter  in  1638»  by  his  sef- 
?ice  in  the  character  of  heir^male,  as  would  infer  a  persf^nsil 
warrandice  of  their  deed ;  because  they  were  of  opinion  that 
the  conveyance  of  yairs  in  the  charter  did  not  conv^  any  right 
to  erect  new  machinery  adapted  merely  ^r  the*  purpose  of  sat- 
Bion  fishing. 

Lord  Glmlec-^li  Ae  term?  of  the  charter  granted  by  the 
Master  of  Lovat  in  1638  were  such  as  necessarily  implied  a 
^onv^ance  of  a  right  ai  fishii^g  for  salmon  by  yairs,  and.  if  the 
words  used  could  bear  no  other  meaning,  they  would  give  risp 
to  the  question  alluded  to  hj  -^oie  Lord  Oidinary  in  his  note^ 
viz.  whether  a  party,  who  has  made,  an  illegal  grant,  which  he 
had  no  power  to  eonrey,  is  bound  to  warrant  it,  or  barred,  by 
persona}  exception,  from  olgeoting  to  the  eiarercise  of  it    But 
there  is  no  such  question  here.    The  charts  in  1638  does 
not  say^  a  word  about  salmon  fishing ;  it  merely  conveys  the 
lands  \^th  the  yairs.     Now,  yairs,  when  they  are  properly  coni- 
structed,  and  applied  to  their  natural  and  proper  use  of  catching 
white  fiab,  are  perfectly  legal.     It  is  only  where  diey  are 
adapted  fior  catching  salmon,  and  placed  for  that  purpose  ia 
rivers  or  estuaries,  that  they  are  prohibited  by  the  statutes. 
The  case  of  Dumbarton  (16th  Jan.  }818)  s^ppears  to  hav^ 
been  much  misunderstood.    The  Court  did  not  .find  there  that 
any  length  of  tinoe  could  legalize  salmon  fishing  in  a  river  by 
means  of  a  yair.     The  final  interlocutor  merdy  found  that  Mr 
Grshan  was  entitled  to  keep  up  his  yair  in  the  same  conditioB 
as  it  had  been  fonnerly  when  it  wa^  adapted  oaly  for  eatehiag 

B.2 
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13  Not.  1829.  herring.     I  therefore  ihink  fhat  the  chiui«r  in  1638  can  afford 

*^  T  ■-'     no  objection  to  Mr  Fraser^s  title  to  apply  for  this  interdict. 
FiwerinDuff.     ^^^  PitmUly  concurred. 

StOmon  Fish*  Lord  Cringletie.-^Thete  would  be  some  difficulty  in  the 
^l^f^Q^  first  question  stated  by  Lord  Glenlee,  how  fitf  the  grant- 
j^eiion.  *  er  of  an  illegal  right  would  be  barred  from  challenging  the 

,"^ exercise  of  it ;  but  I  agree  with  his  Lordship   in  thinking 

Couru '^  ^  ^^^  ^^^^  ^  question  does  not  arise  here.  The  case  of  Dum- 
barton must  certainly  have  been  misunderstood,  if  it  be  sup- 
posed to  sanction  the  idea  that  any  length  of  time  could  make 
a  salmon  fishing  by  yair  within  a  river  legal.  But  in  that 
case  the  judgment  of  the  Court  (which  altered  that  of  the 
•Lord  Ordinary)  merely  found  that  Mr  Graham  was  entitled 
to  keep  his  yair  in  the  same  state  as  it  had  been  formerly ;  and, 
certainly,  it  appears  from  the  report  of  the  case  that  it  was  only 
adapted  for  catching  herring,  and  not  for  salmon  fishmg,  to 
which  Mr  Graham  wished  to  convert  it.  There  is  another 
case,  that  of  the  Earl  of  Fife  v.  Gordon,  18th  June  1807, 
which  certainly  shews  that  no  length  of  time  can  legalize  a 
prohibited  mode  of  catching  salmon* 

The  Lord  JusHce-Clerk, — I  agree  with  your  Lordships  as 
to  the  meaning  of  the  grant  of  yairs  in  the  charter  1638.  The 
case  of  Dumbarton  has  certainly  been  somewhat  misunderstood. 
The  interlocutor  of  Lord  Meadowbank,  as  Lord  Oidinary  in 
that  case,  sanctioned  the  attempt  of  Mr  Graham  to  convert  his 
yair  into  a  machine  for  catching  salmon  ;  but  the  Court  altered 
his  judgment,  and  merely  authorised  Mr  Graham  to  maintain 
it  in  its  former  state,  in  which  it  was  only  adapted  for  white 
fishing. 

In  this  case,  the  purtuei*  likewise  rectaimedf  and  prayed  for 
a  verbal  alteration  of  the  interlocutor,  so  as  to  make  it  apply 
to  *  the  frith  or  estuary  of  the  Beauly,'  as  well  as  *  the  river ;' 
and,  upon  his  note,  the  Court  varied  the  interlocutor,  and 
found  '  that  the  suspender  has  a  sufficient  title  to  complain 

*  of  the  yair  erected,  or  proposed  to  be  erected,  by  the  respon- 
**  dent,  on  the  suspender  instructing  that  it  is  so  situated  as  to 

<  fell  within  the  prohibition  of  the  statutes  made  as  to  the  fish- 

*  ing  of  salmon ;  and  with  this  variation  adhere  to  the  interlo- 

<  cutor  reclsdmed  against/  &c. 
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Lord  Mtu^cenaU^  Ordinary.        Act  Giyrdon.  Alt.  Dean  uf  Fae.  (Jef' 

fitff)   Tak,         John  Morrison^  and  TaiU  and  Young^  Agents.       it 
Cleifc. 

U. 


SECOND  DIVISION. 

No.  V.  13^A  Nwmher  1829- 

Sir  MICHAEL  SHAW  STEWART 
ogainst 
JAMES  CORBET  PORTEBPIELD,  Esquire. 

Faculty. — Tailzie.— PBKscBiPTroN.^—v^  party  hamng  ewe- 
cuted  a  deed  of  entail  infawmr  of  an  inatitute,  and  the 
heir&^neUe  of  his  body,  whomfailing,  the  heira-male  of  the 
entaUer*s  body ;  whomfaUing^  the  heire^female  of  the  body 
of  the  institute;  whom  failing ,  heirs  to  be  named  by  any 
writing  tmder  his  (the  entailer'^s)  hand ;  whomfaiHngy  cer- 
tain other  heirs ;  reserving  a  power  to  alter  the  succession 
genemlly,  eatoept  as  to  the  institute  cmd  the  heirs-male  amd 
female  of  his  body,  and  the  heirs-male  of  the  entailer's  body ; 
and  thereafter  haloing  mckh  a  deed,  proceeding  on  the  nar^' 
rative  of  the  power  in  the  entail  to  name  heirs,  whereby  he 
altered  the  line  of  succession,  and  nominated  heirs  prefer^ 
My  to  the  heirs-fimale  of  the  institute,  and  to  the  other 
heirs  called  after  the  substitution  heredibus  nominandis ; 
and  the  estate  having  been  possessed  for  more  than  forty 
years  on  the  entail  atone,  containing  the  substitution  to  heirs 
to  be  named  by  a  writing  under  the  entailer's  hand,  but 
without  any  reference  to  the  deed  of  nomination  already  eae^ 
euted  ;-^found,  that  the  deed  of  nomination  was  a  valid 
eseerciseof  the  faculty  to  name  heirs ;  that  an  heir  called  by  it 
was  preferable  to  an  heir  called  by  a  posterior  substitution ; 
•  and  that  prescription  had  net  taken  place  so  as  to  ewclude 
the  former^ 
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13  Nov.  I8fl9>  The  procedure  m  thia  case  is  already  reporfed,  and  the  deeds 
und^  which  the  qnestipn  at  ijssue  between  the  parties  arose 
are  fiilly  quoted  in  tlie  Faculty  Collection  of  date  15th  May 
1821.  The  present  Sir  Michael  Shaw  Stewart  having  taken 
the  judgment  then  pronounced  to  appeal^  the  House  of  Lords 
remitted  the  cause  for  review,  with  instructions  to  the  Court 
before  which  it  depended  to  require  the  opinion  in  writing  of 
the  other  Judges  on  the  whole  matters  and  questions  of  law 
which  may  arise  in  the  cause. 

Ib  eonsequeiice  of  this  remits  the  cause  was  re-argued  in  4:a0es, 
in  which-^ 


Stewart  v. 
Forterfield. 

Faculty, 
Tailzie. 
Freteripthu* 


Punuer*s 
pleas. 


Sir  M«  S.  Stewart  pleadedr^l.  That  he  was  now  the  heir 
of  investiture  in  the  contraet  of  marriage  and  tailzie  1721« 
II*  That  the  rights  vested  in  the  heirs  by  that  contract  could 
ikot  be  defeated  or  impaired  by  any  deed  of  Alexander  For- 
terfield  which  was  not  exactly  agreeable  to  the  powers  reserved 
by  him.  III.  That  the  deed  of  nomination  174)2  was  not  a  de^ 
agreeable  to  those  powers,  but  was  ultra  vires  of  the  reserved 
fiiculty  of  the  granter,  and,  therefore,  was  not  capable  of  af- 
fecting the  rights  of  the  heiiB  pf  the  tailzie  1731*  IV.  '^Phat 
the  inefficiency  of  the  deed  1742  had  been  uniformly  assumed 
and  acted  upon  by  all  parties ;  ^d,  V.  That,  even  on  th^  sup- 
position that  it  had  been  originally  entitled  to  receive  legal  ef- 
fect^ it  was  now  eztingoished  both  by  the  positive  and  nega- 
tive prescription. 


Defender^ 
pleas, 


•  Mr  Corbet  Porterfidd  ^n9weredr^l,  That,  under  the  sub- 
■titatiim  or  destination  of  the  taibgie  1721, '  to  any  other  heirs 
^  of  tailzie  to  be  nominated  and  appointed  by  the  said  Alexan- 

<  der  Porterfield,  by  writ  under  his  hand,  at  any  time  in  his 

<  lifetime  in  liege  poustie,^  and,  by  virtue  of  the  reserved 
powtf  to  alter,  innovate,  or  change  the  order,  course,  and  suc- 
ise^on  of  the  baill  heirs  of  tailzie,  except  the  heirs-male  and 
fniiale  of  his  son'^s  body,  and  the  heirs-male  descending  of  his 
own  body-— the  entailer,  provided  he  did  not  disappoint  the 
right  of  sueeession  conferred  on  these  heirs,  was  left  at  perfect 
liberty  to  call  to  the  succession  of  the  estate  whomsoever  he 
|>leased,  and  that  by  executing  either  a  deed  of  nominaUon, 
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aieniynaaiiB^'lJUDaeiFhD  wcffe  lb  succMdia  titer  Mate  (^I)iv-l3r  Nor.  iSBt. 
dial,  on  the  failure  of  the&vouiKd  beirs,  or  one  of  alteration,   ^^-nn*^ 
leroldng  the  course  of  saccesfflon  laid  down  bj  the  tailzie  I72I9  POTto^eM. 
and  setiling  anew  course  of  succession  in  favour  of  a  different  « 

series  of  heirs.  H.  The  deed  1742  was  not  ultra  vires  of  the  ^^^' 
gianter,  nor  coiild  it  do  any  injury  to  those  members  of  the  Pr^wnpiUtu 
Dnchal  entail,  whose  right  to  the  succession  was  indefeasible. 
III.  By  the  form  and  terms  employed  in  that  deed,  the  entailer 
did  effisctoally  nominate  and  appoint  a  certain  series  of  heirs  to 
be  die  heirs  entitled  to  succeed  to  the  estate  of  Duchal,  under 
the  destination  in  the  deed  I73I9  hseredibus  nominandis.  IV. 
A  destination  hs^redibus  nominandis,  completed  by  a  deed  of 
Bominatioii,  may  be  carried  into  efl^  by  a  service  and  retour ; 
and  the  respondent,  as  undoubted  heir  of  die  destination  in 
this  case,  has  accordingly  been  served  nearest  and  lawful  heir 
€f  tailzie  and  provision  to  the  late  Alexander  Porterfield  of 
PbrterJBeld.  V.  The  rdspondenf  s  right  of  succession,  under 
the  entail  of  I72I9  luw  not  been  cut  off  by  prescription  either 
positive  or  negative. 

The  authorities  founded  on  by  each  party  were  nearly  the 
same  as  are  referred  to  in  the  former  Report  of  the  case. 

The  following  opinions  were  given  by  the  consulted  Judges.  Opinions  of 
The  Lords  Presideni,  BcUgra^j  Craigis,  GilUeSf  Corelumse^  Judges. 
and  iVra7£of».-~The  question  proposed  to  the  Court,  namely, 
whether  Sir  Michael  Shaw  Stewart  or  Mr  Corbet  Porterfield 
is  oititled  to  be  served  under  the  competing  brieves,  or  either 
of  them,  appears  to  us  to  depend  on  the  dedudon  of  two  pleas 
in  law,  on  which  parties  are  at  issue :— * 

1.  Whether  the  instrument  ,17^»  in  so  far  as  it  calls  Jean 
PiMterfield,  and  the  heirs-male  of  her  body,  to  the  succession  of 
the  estates  which  form  the  subject  of  competition,  is  inoperative 
lirom  want  of  power  in  Ale^rander  Porterfield,  the  maker  ? 

2.  Whether  the  dabn  of  Mr  Porterfidd,  under  that  instru* 
nent,  is  extinguished  by  prescription  P 

These  pleas  are  now  stated  in  the  natural  order  of  inquiry ; 
but  they  can  be  discussed  more  eanveuientiy  by  reversing  that 
Older. 

If  it  can  be  ebewn  tliat  Jean  Porterfield,  and  the  heira-male 
other  body,  held  a  plaoe,  within  the  years  of  prescription,  a9 
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.19  Xor.  i8S9.8al0titi]ies  b  ihe  entail  1731,  prior  to  ike  heus-ianiale  of  die 

Ste^rtr^'   body  of  Boyd  Porterfidd,  it  is  indiqpaiable  tibat  their  ri^ 

Porterfield.     caimot  have  been  lost  by  prescription  ance  that  period ;  for 

— ^       William  ForterfieU  and  his  nephew,  Boyd  Portei^d,  possea- 

TaiiJe!         ^  ^®  estate  of  Dnehal  and  Ovemains  by  virtue  of  the  in- 

Prmription.  vestituro  under  the  inaFriage-obntract  1721  alone,  and,  there- 

OpiDionTof   ^^^®*  <»«ld  not  prescribe  against  their  own  title,  which  bore, 

consulted       in  gremio,  the  nxth  substitution  to  heirs  to  he  named  by  the 

Jud^  entailer,  as  well  as  the  seventh  to  the  heirs-fieinale  to  be  bora 

^  of  his  body.    On  the  other  hand,  if  Jean  Porterfidd,  and  the 

heirs-male  of  her  body,  were  not  substitutes  under  the  entaU 

1721,  prior  to  the  heirs-female  of  the  body  of  Boyd  Porterfieldf 

but  were  only  entitled  to  demand  ezecutiim  of  a  new  entai^ 

calling  them  in  that  place,  it  is  possible  that  that  obIigati<m» 

not  having  been  enforced  against  the  heirs  im  possession,  may 

have  been  so  extinguished. 

According  to  the  argument  of  Sir  IVf.  S.  Stewart,  if  an  in- 
vestiture contains  a  substitution  heredibus  nominandis,  and  a 
nomination  is  afterwards  executed,  the  nominees  are  not  heirs 
of  the  investiture  imless  Ae  instrument  of  nomination  shall  be 
incorporated  with  it,  or  d  service  expeded  under  the  nominib- 
tion  as  a  titie,  which  he  seems  to  think  wouldrender  it  part  of 
the  investiture.    We  are  of  opinion,  that  that  plea  is  not  fnain- 
tainable.     It  is  an  established  prindple  in  the  law  of  Scotland, 
that  heritable  property  can  be  conveyed  only  by  certain  fbrms 
of  expresrion,  importing  the  present  disposal  of  the  subject,  as 
in  the  ordinary  style  of  a  procuratory  j[>f  resignation  or  <liq>osl- 
tion,    But,  if  the  appropriate  form  of  expression  is  vsed,  it 
may  be  effectually  conveyed,  not  only  to  persons  in  existence, 
but  to  future  and  contingent  persons,  substituted  to  each  other 
in  a  series  of  any  length ;  and  on  that  principle  the  law  of  cat- 
tail is  founded.    In  a  destination  of  this  nature,  it  is  inunatei- 
rial  by  what  description  the  substituteiT  are  called,  provided 
only  tibat  means  are  given  to  ascertain  each  as  the  succession 
opens  to  him.     They  may  be  designated  as  the  heirs  or  deseeo- 
dants  of  persons  known ;  or,  without  reference  to  propinquity, 
they  may  be  pointed  out  by  any  other  intelligible  distinction. 
On  the  &ilure  of  prior  substitutes,  if  the  persons  so  characteTr 
ised  are  in  existencef,  they  are  entitied  to  take  up  the  estates  as 
hdrs  by  service  or  precept  of  clare  con^t^t,  q^  well  as  if  they 
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Ind  beoi  named  in  the  entail.    Tbe  daiue  of  oontefance,  al-l8  Not.  i«2i. 
fliough  they  were  not  in  esse  when  it  was  framed,  is  the  sole         i^^*^ 
tmndation  of  their  r^t,  for  it  is  by  the  form  of  conveyance  porterfidd. 

done  that  the  character  of  heir  of  provision  or  substitute  can      

be  impressed.     A  tailzie  disponing  to  A.  and  his  heirs-male,  t^^' 
Mlowed  by  a  deeUiration,  that  after  the  failure  of  A*  and  his  Prescription. 
heirs-male,  B.  and  his  heirs-male  should  succeed,  would  be  to^        . 
tally  inoperative  as  to  B.  and  his  heirs,  the  words  of  convey- consulted*^ 
anoe  being  awanting;  at  least  a  service  as  heir  would  not  be*^^^®"* 
competent  to  B,  though  he  might  perhaps  be  entitled  to  re^ 
cover  on  a  decree  of  constitution  and  adjudication  in  imple- 
ment against  the  next  heir,  tmder  the  standing  investiture,  and 
m  that  way  complete  his  right  to  tbe  estate.    But  though  un- 
certain and  contingent  persons  may  be  heirs  of  tailzie  when 
the  soceession  opens  to  them,  they  must  resort  to  that  species  of 
evidence,  which  the  nature  of  the  case  requires,  to  satisfy  the  in- 
quest that  tbey  are  the  objects  of  the  destination.  That  evidence 
may  be  parole  testimony,  if  the  description  given  has  reference 
lo  such  &ct8  as  birth,  marriage,  or  descent ;  or  it  may  consist 
exclusively  of  writtep  documents,  if  the  substitute  i^  designated 
by  a  quality  susceptible  only  of  that  mode  of  probation.     But 
in  neidi^  case  is  the  evidence  any  part  of  the  conveyance, 
which  must  be  complete  in  itself,  or  tbtally  iqoperative. 

One  example  of  contingent  conveyance,  very  frequent  in  prac^ 
tioe,  is  a  substitution  in  lavour  of  persons  to  be  afterwards  uamed 
by  the  entailer.  This  is  convenient,  because  it  saves  the  trouble 
of  executing  a  new  entiul — a  deed  cumbrous  and  expensive, 
and  of  difficult  pr^aration,  when  addition^  substitutes  are 
to  be  introduced,  or  the  previous  order  of  succession  to  be  va- 
ried. Tbe  contingency  is  thus  made  to  rest,  not  on  extrinsic 
cireamstances  or  events  iiidep^ndent  of  the  entailer,  but  pn  a 
lesolatum  to  be  afterwards  formed  in  his  own  mind.  There  is, 
however,  no  differepc^  ip  principle  between  that  and  any  other 
eontingenoy  by  which  the  entailer  may  think  fit  to  regulate  his 
soocession.  I|i  the  case  of  a  substitution  hseredibus  nominan- 
dis,  as  in  every  other  case  of  substitution,  the  deed  of  entail,* 
as  a  conveyance,  n|ust  be  complete  in  itself,  and  fit  for  the 
transmisBion  of  heritable  property  ;  while  the  instrument  of  no- 
mination, which  is  not  required  to  contain  any  conveyance,  to 
impose  any  obligation,  or  to  be  prepared  in  any  technical  fonnj 
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19  Hbr.  lasi.  pitmM  it  be  an  atitfi«ni^  writing,  is  mmlj  endenee  tint  thif 
eoBclitkm  of  the  previoiifily  existing  gra&t  is  purified.     This 
form  of  substitution  occurs  at  an  early  period  in  the  history  of 
die  lair,  and  it  is  given  by  Dallas,  the  first  and  best  of  our 
writtfB  on  conreyancing,  as  part  of  the  ordinary  style  of  an 
entail.     Mr  C.  Porterfield  has  cited  various  cases  from  the  re- 
cords of  this  Court,  in  which  persons  have  been  served  heirs 
of  tsukie  on  producing  to  the  inquest  instruments  of  nomina-' 
tion  as  evidenee  that  they  were  substitutes  under  an  investiture 
so  framed.     Sir  M.  S.  Stewart  maintains  that  a  substitution 
haefedibus  nominandis  in  an  entail  is  identical  with  a  reserved 
power  to  execute  a  subeiitution— that  the  instrument  of  nomi- 
nation is  not  the  evidence  of  the  nominee^s  right,  but  the  source 
of  it — ^that,  previous  to  the  nomination,  the  substitution  is  a» 
mere  blank ;  and  that  the  nomination,  therefore,  is  a  constituent 
and  essential  part  of  the  conveyance,  or  investiture  proceeding 
upon  the  eonv^ance.     We  are  of  opinion  that  these  positions 
are  entirely  unfounded.     It  has  been  already  observed  that  a 
oonveyancQ  to  an  uncertain  and  non-existing  person  is  valid,  to 
the  effect  of  ccmstituting  him  heir  of  tailzie,  when  he  exists  and 
is  ascertained ;  whereas,  no  deed  or  instrument  can  operate  to 
that  effect,  unless  it  oontains  dispositive  and  technical  words ; 
and  that,  in  the  case  in  questiosy  the  whole  force  of  the  convey- 
ance lies  in  the  entail,  the  instrument  of  nomination  requiring 
|io  words  of  disposal,  and  therefefe  in  no  respect  savouring  of 
the  nature  of  a  conveyance.     In  forther  illustration,  and  as  a 
decisive  proof  of  this  point,  reference  may  be  made  to  grants 
of  honours  before  the  Union,   which,  in  this  respect,  were 
exactly  upon  the  same  footing  as  lands,  except  that  a  grant 
of  honours  necessarily  flowed  from  the  Crown,  and  could  not 
be  extended,  varied,  or  modified  by  a  subject.     But,  in  Scot^ 
land,  ^  it  was  usual  to  obtain  grants  of  honours,  not  only  to 
^  the  grantee  and  his  heirs-male  and  of  tailzie,  referring  to^ 

<  the  particular  entail  then  made,  but  also  to  the  heirs  of  tailzie- 
^  whom  he  might  thereafter  appoint  to  succeed  to  his  estate^ 

<  and  even  to  any  person  whom  he  should  name  to  succeed  hinx 
'  in  his  honours  at  any  time  in  his  Kfe,  or  upon  death-bed  C 
Acts  ofSederunij  p.  349.  This  is  certified  in  the  return  of 
the  Lords  of  Session  to  an  order  of  the  House  of  Londs  in  1738> 
And  the  return  bears  that,  ^  as  if  is  impossible  to  tmoe  thmuj^ 
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<  the  recopfls  such  ncmimttliaBB  and  ftppomtmentd,  whidi,  in  13  Nov.  ima. 
*  flome  etmeBy  may  be  valid,  fhongh  not  hit&erfo  recorded,  the    '—  t  "-^ 

<  Lords  of  Session  are  not  abl«  togh^e  your  Lordships  any  rea.|^!|^^Jg^ 

<  sonaUe  salasfaction  touching  the  limitations  of  the  peerages        1 

<  that  as^  sdll  continmng.'    Acc<xrdingly,  no  doubt  was  ever^^^^- 
entertained  of  the  ei&caey  of  such  grants,  and  various  peerages  PrMvrijsiiDm 
faaTe  been  held  under  them.     Now,  the  King  is  the  sole  foun* 

tain  of  honours,  and  cannot  ddegate  the  power  of  conferring  ecmsuUe^ 
Ikem^  The  Royal  grant,  therefore,  in  these  cases,  was  of  neees-«^u<^^^ 
flkjr  cooipleifee  hti^ire  the  instrument  of  nomination  was  executed ; 
and  the  nomination,  being  the  act  of  a  subject,  could  form  no 
part  of  it)  nor  serve  any  purpose  but  to  point  out  the  indivi* 
dtela  to  whom  the  honour  so  granted  belonged. 

Various  attempts  have  been  made  by  Sir  Michael  Shaw 
Slewart  to  distinguish  the  case  of  haeredes  nominandi  from 
that  of  other  contingent  heirs ;  but  we  are  of  opinion  that  all 
those  attempts  are  unsuccessful.     It  is  said  that  a  disposition 
to  an  unborn  heir  mvolves  but  one  contingency  ;  whereas  a  dis? 
position  to  the  heir  of  a  person  to  be  named  depends,  for  effect, 
on  a  double  contingency,  viz.  1.  Whether  a  nomination  shall 
be  made;  and,  2.  Whether  the  person  nominated  shall  have 
an  heir.     But  when  it  is  once  admitted  that  a  contingent  con-* 
veyance  is  eflbctual-*and  the  whole  law  of  tailzie  rests  on  that 
principle^t  matters  not  how  many  contingencies  are  combined 
to  fixrm  the  condition  under  which  any  substitute  is  called ;  and 
in  practice  such  combinations  are  frequent.     Next,  it  is  said 
that  the  nomination  must  accrue  to  the  tailzie,  and  constitute  a 
part  of  it,  because  it  is  necessarily  an  instrument  in  writing ; 
whereas  parole  proof  b  admissible,  if  the  claim  of  the  substitute 
rests  on  propinquity,  or  any  other  circumstance  extrinsic  of 
the  conveyance.     Every  condition  under  which  a  substitute  is 
called  must  be  proved  to  the  inquest  by  that  species  of  evi- 
dence of  which  it  is  susceptible.     If  it  be  a  fiact,  as  birth,  mar- 
riage, or  domicile,  a  proof  piout  de  jure  is  competent ;  if  it 
be  the  possession  of  an  honour  or  office,  a  grant,  patent,  or  re- 
coid,  must  be  produced ;  if  it  be  connected  with  any  landed 
ri^it,  it  must  be  estabUshed  by  reference  to  the  deed  or  in- 
strument ooDttkuting  that  right     But  tiie  ptoot  which  bring? 
an  individual  under  the  description  of  substitute  must  not  be 
confounded  with  the  substitution  itself.    Laeffy^  It  is  said  that 
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an  instniment  of  nominatioii  must  l)e  recorded  in  the  register 
of  entails,  to  make  it  effectual  against  purchasers  and  creditors,  - 
from  which  it  is  inferred  tliat  the  nomination  is  part  of  the 
entail.  There  is  no  authority  for  that  assumption,  excc|>t  a 
recent  decision  of  a  Lord  Ordinary  in  the  Outer-House,  in  a 
question  arising  out  of  this  entail.  But  admitting  that  deci- 
sion to  be  well  founded,  the  inference  does  not  follow.  The 
statute  1685  is  remarkable  for  incorrectness  of  expression,  and 
in  consequence  it  has  given  rise  to  endless  litigation.  It  no 
where  provides  that  tailzies  shall  be  recorded,  but  that  the 
names  of  the  maker  of  the  tailzie,  and  of  the  heirs  of  tailzie,  'shall 
be  recorded,  together  with  the  general  designations  of  the  es- 
tates, the  conditions  and  provisions,  and  the  irritant  and  re- 
solutive clauses.  Now,  it  is  impossible  that  the  names  of  heirs 
should  be  recorded,  if  they  are  not  in  existence  at  the  time  of 
recording.  But,  the  act  being  for  the  security  of  the  public,  it 
is  expounded  in  the  manner  most  beneficial  for  that  purpose  ; 
and,  therefore,  it  may  be  right  to  require  that,  when  there  is 
a  relative  i^strument  containing  the  names  of  the  heirs,  that  * 
instrument,  although  no  part  of  the  tailzie,  should  also  be 
recorded.  This  may  be  convenient  for  the  security  of  creditors 
and  purchasers ;  it  fells  within  the  provisions  as  well  as  the 
purview  of  the  act — ^provisions  which,  in  the  ordinary  case, 
cannot  be  literally  complied  with.  But,  however  the  point  may 
be  decided,  it  does  not  in  the  least  affect  the  question  now  un« 
4er  consideration. 

Holding,  therefore,  that  a  substitution  hieredibus  nominan^ 
dis  is  essentially  difiPerent  from  a  reserved  power  to  alter  the 
destinatiop  iu  an  entail^  with  which  Sir  M.  S.  Stewart  endesu 
VQurs  to  confound  it,  and  that  the  heirs  named  by  virtue  of 
such  a  substitution  are  entitled  to  serve  under  the  original  in- 
vestiture, it  remains  for  consideration  whether  Jean  Forterfield 
and  the  heirs^male  of  her  body  were  nominees  under  the  sixth 
substitution  of  the  entail  1^21f  or  whether,  as  Sir  M.  S.  Stew- 
art contends,  their  only  claim,  if  they  had  a  claim,  rested  on 
the  power  of  alteration  reserved  in  that  deed.  Any  ambiguity 
pn  this  point  arises  solely  from  the  circumstance  that  Alexan-^ 
der  Forterfield,  instead  of  applying  to  a  skilful  conveyancer  ta 
prepare  his  settlement  in  1^4i2f  employed  a  country  practi-. 
tioner,  who,  from  want  of  experience,  or  motives  of  economy. 
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Ksolved  to  iiiak«  one  deed  answer  the  purpose  for  which  two  13  Kor.  l8S9t 
should  have  been  employed,  and  expressed,  in  a  short  member   ^'^r*^ 
of  a  short  sentence,  that  which  would  have  required  Some  pages  p^te^ekl^ 

fully  and  correctly  to  explain.     Yet  that  dause,  brief  and  ge-       

neral  as  it  is,  does  iiot  appear  to  us  to  produce  serious  ambi-^^^^* 
gyity*     The  instrument  in  which  it  is  contained  is  an  entail  ofPrescnpUtm* 
the  estate  of  Blacksholm,  termed  the  New  Estate,  of  which 
Aleieander  Porterfield  was  the  unlimited  proprietor,  and  placed  crandted 
under  no  engagement  whatever ;-  and,  accordingly,  he  settles ''"*^^**' 
it  by  a  regular  disposition,  containing  precept  of  sasine,  on  the 
series  of  heirs  which  he  thought  fit  to  call  to  his  succession. 
But  that  disposition  contabs  no  conveyance  of  Duchal,  which 
Alexander  Porterfield,  though  no  longer  fiar  of  that  estat^,  was 
unquestioiiably  entitled  to  execute,  by  virtue  of  his  reserved 
power  of  alteration*     Neither  does  it  impose  any  obligation  on 
his  representatives  to  execute  such  a  conveyance*     It  leaves 
the  investiture  of  Duchal  untouched,  but  it  declares  that  the 
order  of  succession  set  down  for  Blacksholm  shall  also  be  the 
OJfder  of  succession  for  DucbaL   Without  a  conveyance,  there- 
fore, and  without  an  obligation  to  convey,  what  can  this  decla«> 
ration  import,  except  that  the  heirs  of  Blacksholm  are  nomi- 
nated the  heirs  of  Duchal — sl  proceeding  competent  under  the 
substitution  hs&tedibus  ndminandis,  but  which,  without  that 
substitution,  would  have  been  totally  inoperative.  ^ 

Farther,  it  is  particularly  deserving  of  notice  in  this  instru'^ 
ftient,  that  when  the  entailer,  in  repeating  the  destination  of 
Blacksholm,  arrives  at  that  substitution  in  which  the  heirs  not 
jprevioud-y  named  in  the  entail  of  Duchal  are  called  nominatim 
to  the  succession  of  Bladcsholm^  and  of  consequence  to  that  of 
Duchal  also,  he  states  in  terminis  that  he  does  this  by  virtue 
not  of  his  reserved  power  to  alter  the  investiture  of  Duchal^ 
but  of  his  reserved  power  to  nominate  under  that  investiture^ 
«-.<  and  that  because  I  reserved  to  myself  a  power  Jto  name 

*  the  subsequent  heirs  of  tailzie  after  my  son,  William  Ported* 

*  field,  and  his  heirs  aforesaid.^  It  appears  to  us  unreasonable 
to  contend  that  the  entailer,  having  reserved  two  powers,  and 
declaring  here  that  he  means  to  use  the  one,  shall,  neverthe- 
less, be  held  to  have  used  the  other,  and  that  not  to  support^ 
but  to  frustrate  the  ol^ect  of  the  settlement.  It  has  been 
said,  mdeed,  that  this  expression  applies  only  to  the  substitu- 
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19  Nor.  I88i.  tien  in  &v<nir  of  ike  heiiB-suile  of  FuUwood  «Bfl  Hf^iaiuls 

""-nr"^    and  noC;  to  the  series  of  sabstiUitiojifi  whick  Mhw  tiiam ; 

Porte^eH.     '^  ^  sqp^^an  to  us  that  tbere  is  no  gFoimd  for  tbat  ob«ar- 

'  ration.     Since  the  entaiier  r^ers  to  one  of  his  reefirvei  powem 

7^0^^  aft  the  mxth  substitution,  bring  exactly  that  {Mirt  of  the  dee4 ' 

Preacripikm.    wheFe  the  exercifie  of  power  commeaces,  it  must  be  intjonded 

".  that  tiie  r^naining  substitutes  are  named  in  the  exereise  of  the 

consulted^      Same  power,  because  there  is  no  subsequent  refiereace  to  tiie 

^^^S^  other  power.     And  this  conclusion  is  the  more  satitsfectory^ 

fceeanse,  as  already  observed,  the  form  of  expression  in  the  {»-e- 

oeding  clause  aetoally  imports  a  noaaination  under  the  one 

power,  and  not  an  alteration  under  the  other.       In  the  deed 

1742^  there  is  a  conveyance,  as  well  ae  an  obligation  to  coOf- 

vey  Blaclcsholin  ;  but  there  is  neitba*  a  conveyance,  nor  an 

obligation  to  conv^ey  Duchal ;  there  is  simply  a  dedaratkui 

Aat  t^e  heics  of  Bladixholm  shall  be  the  hell's  of  Duchal. 

Sir  Midiael  Shaw  Stewart  founds  chiefly  on  a  clause  in  the 
deed  17^2^  which  he  represents  as  a  declaration  that  Alexaa* 
der  Port«^eld  intended  that  the  entail  of  Duchal  should  be 
altered.  Having  recited  the  destination  of  Duchal,  he  pro« 
ceeds  thus : — ^  And  being  resolved  to  adject,  eik,  and  add  the 
^  saids  new  purchased  lands^  (Blacksholm,)  ^  to  my  tailzied 

<  estate  above  epeeified,"  (Duchal)  '  with  and  under  the  sanabQ 

<  clauses  and  provisions  nMntioned  in  the  foresaid  bond  of 
*  tailzie,  but  widi  the  alteration,  change,  and  innovation  of  the 

<  order,  course,  and  successioaDi  underwritten,  which  is  hereby 

<  declared  to  be  the  order,  course,  and  succession  to  my  foie- 

<  said  estates  and  lands,  both  old  and  new,  with  and  under 

<  the  additional  clauses  and  proviaons  after  specified:  Th^efor^ 
^  wit  ye  me,^  &c.     The  entailer  expresses  his  will,  that  the  des- 
tination of  Blacksholm  should  be  difierrat  from  the  previous 
destination  of  Duchal,  and  that  the  destination  of  Blacksholm^ 
so  changed,  should  afterwaxds  be  observed  in  Duchal,  which 
is  plainly  equivalmt  to  saying  that  the  destination  of  Dudial 
tshould  be  changed ;  and,  consequently,  it  is  inferred  that  he  had 
resolved  to  exercise  his  power  to  alter  the  Duchal  investiture^ 
and  not  his  power  to  nominate  under  it.     We  are  of  opinion 
that  this  is  only  an  ingenious  attempt  to  catch  at  the  worda 
of  the  entailer  in  (^position  to  his  will.      The  alteration  of  4 
substitution  hseredibus  nominandiB  ijito  a  substitution  baeredU 
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his  sm&iiiatis,  oq^aUy  wh«tt  tliat  was  done  by  deed  ofltWDT. 
cnf cgrMM^  might,  with  jffc^riety,  be  called  a  chaise  of  tbe  ^  ^ 
Bhd^iHAndirtiBation  from  the  Dach^  ^^^^x^Pocteffidd^ 

, it »  dadared  Aat  in  fatuve  both  deatiaatioiis  flhould  be  the       ■'■    i 
woe,  and  when  tiU»  ooold  be  effected,  not  by  feanaig  a  im^  ^^^^ 
iaTCsfikve  ofDachal,  but  by  holding  the  Blacksholin  heiis  Prmvignkm 
aonuaees  loader  tbe  eobaitting  inrestitufe  of  that  estate,  the  q^iTT**^ 
tuna  of  ezpfemon  on  which  Sir  M.  S.  Stewart  felies  affords  consulted 
tt»  iatenoe  bearing  on  the  present  question.    For  it  must  al^  Judges 
vays  be  reoftembered  that  it  is  only  by  that  species  of  aHera* 
tiea  m  the  Kne  of  descent,  which  requires  an  alteration  of  tiie 
iiTCslititfe  to  ^ve  it  effect,  that  the  pleit  of  prescription  is  let 
m»  In  common  parlance,  the  destination  may  be  said  to  be  al- 
tered, when  a  subetitutiim  hsaredibus  nominandis  is  converted 
iato  a  fiubstituticm  faseredibus  nominatis,  by  means  of  an  ex^ 
Uimit  iostnunent  of  nomination.    But,  until  ihe  present  case 
weured,  it  never  was  doubted  that  an  heur  serving  under  such 
9  sabstitetion,  on  the  evidence  of  an  instrument  of  nomination, 
was  heir  of  the  investiture,  and  of  the  investiture  alone ;  and 
we  are  of  opinion  that  the  doubt  now  raised  is  unfounded. 

Taking  this  clause,  therefore,  in  literal  sense,  it  does  not 
import  that  Alexander  Porterfield  intended  the  deed  1742  ai 
in  alteration  of  the  Duohal  investiture,  or  that  the  substitutes 
isL  question  should  not  take  as  nominees ;  his  intention  evi- 
dently was  the  s^e  as  if  he  had  esecuted  two  deeds,  the 
eae  an  entail  of  Blackaholm,  the  other  a  nomination  of  the 
beys  in  it  to  be  also  hem  of  Duchal.     But,   frrtiier,  we 
diink  th^t  the   mode  of   oonstruction   resorted  to   by   Sir 
H*  S.  Stewart,  as  applied  to  a  mortis  causa  deed,  and  more 
particalarly  a  deed  ex  iacie  the  work  of  an  unsidlliil  and 
aaeduGated  conveyancer,  is  altogether  unwarrantable.     Such 
Ma  s^  to  be  expounded  so  that  the  will  of  the  maker 
ikall  be  eaforoed,  or,  in  the  words  of  Idie  maxim,  veriba  debent 
iatdUgi  cum  effectu,  ut  res  magis  valeat  quam  pereat.     There 
W  no  diqmte  here  that  Jean  Porterfield  and  the  heirs-male 
of  her  body  were  the  haeredes  predilecti  of  the  ^taller  cal« 
U  to  the  estates,  whenever  the  succesaon  opened  to  them, 
Weirer  distant  that  event  mi^t  be.     Qnisidering  the  pro^ 
UiB^  that  a  lo9g  period  would  elapae  before  the  failure  of 
tti  fnar  MtfRv  ^  ia  not  peenauihto  that  he  would  expose 
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theii*  right  to  the  hazard  of  prescription,  having  flo  simple  a 
mode  of  preventing  it.  His  will  heing  clear,  and  his  power 
as  clear,  we  do  not  think  that  one  ambiguous  phrase,  suppos- 
ing it  ambiguous,  should  be  made  the  ground  of  inference  that , 
he  attempted  to  do,  in  an  uncertain  and  imperfect  maimer,  that 
which  he  might  certainly  and  perfectly  have  accomplished. 
But  in  truth  there  is  no  ambiguity,  for  the  context  provei 
that  a  nomination  was  intended — the  operative  words  express* 
ly  import  nomination — ^there  is  a  total  absence  bodi  of  actual 
alteration,  and  the  imposition  of  an  obligation  to  alter.  Hdd- 
ing  Jean  Porterfield,  and  the  hars-male  of  her  body,  nommees 
under  the  substitution  haeredibus  noolinandis  in  the  entail  172I» 
which  was  the  foundation  of  William  Porterfidd^s  investiture, 
and  upon  which  Boyd  Porterfield  made  up  his  title  to  Duchid, 
and  possessed  Overmains  in  apparency,  we  are  of  opinion  that 
the  possession  of  both  of  Uiose  individuals  was  a  possession  in 
fevour  of  the  remaining  heirs  of  entail,  and,  consequently,  thai 
the  right  of  Mr  Corbet  Porterfield  is  neither  excluded  by  the 
positive,  nor  lost  by  the  negative  prescription. 


The  second  plea  maintained  by  Sir  M.  S»  StewaH  is,  that 
the  deed  17^9  in  so  fer  as  it  calls  Jean  Porterfield,  and  the 
heirs-male  of  her  body,  to  the  succession  of  Dudial>  is  null  fef 
want  of  poweri 

By  the  marriage  contral;t  17^1  >  Alexander  Porterfield  re* 
served  power  to  regulate  the  suocesrion  of  that  estate^  except 
in  so  for  as  the  heirs  of  the  body  of  his  son  William,  and  the 
heirs^male  of  his  o\^n  body,  were  concerned.  But,  in  the  en- 
tail of  Blackshohn  in  17^2,  an  estate  entirely  in  his  own  power, 
he  preferred  the  heirs-female  of  his  own  body  to  the  heirs-fe- 
male of  William's  body ;  and  he  declared,  at  the  same  time, 
that  the  succession  should  be  the  same  in  both  estates.  William 
never  had  heirs-fenule  of  his  body ;  but/  as  they  were  in  posse 
in  1742,  it  is  said  that  this  declaration  was  ultra  vires  of 
Alexander,  the  entailer,  and  vitiated  the  whole  nomination  in 
reference  to  Duchal.  We  are  of  opinion,  in  the  first  place, 
that  it  was  not  the  intention  of  Alexander,  in  the  deed  17^9, 
to  prefer  the  heirs-female  of  his  own  body  to  those  of  William's 
body  in  the  estate  of  Duchal.  In  the  narrative  of  that  deed, 
he  recites  the  obligations  contained  in  die  contract  IT^I?  ^^9 
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B  ptfticnlar^  he  recites  ff^Hy  and  distiacdy  the  obligatiozi  i]i)8Noy/HIS9tf 
recital  inoonastent  with  the  8Uiq[K)sition  of  his  io^    '^  t  ^^ 
to  violate  that  obligation  in  the  very  next  clause  of potiterSJi. 
&e  deed.     It  is  true  that  he  calls  his  own  daughters^  and  their      — ^ 
inne-flrale,  before  the  heirs-female  of  William'^s  body,  to  the  ^^5^ 
saeoeflaon  of  Blackshidm,  as  he  was  entitled  to  do.     It  is  siao  Prssoriptioiu 

true  that,  in  brief  and  general  terms,  he  appoints  the  succes-      f 

mm  in  boA  estates  to  be  the  same.  But  on  the  P^<^ipl^eon8uli^ 
abeady  explained — ^principles  universally  recognised  in  the  ex- Judges 
pontion  of  deeds — that  appointment  must  be  construed  secun^ 
dam  snigectam  materiem,  and  the  geniality  of  the  terms  re« 
sfrieted  by  reference  to  the  context.  When  he  declares  that 
tbe  order  of  succession  shall  be  the  same  in  both  estates,  it  must 
be  coostraed  that  he  intended  it  to  be  the  same,  only  in  so  fiur 
as  he  had  right  and  power  to  make  it  the  same,  and  not  in  so 
fiu*  as  he  had  neither  right  nor  power  to  do  so,-  as  he  had  ex- 
proBly  admitted  in  the  sentence  immediately  preceding.  It  is 
unnecessary  to  cite  examples  of  such  a  construction,  in  restric* 
tii^  general  terms  to  a  specific  meaning,  or  otherwise  modify- 
ing words  which  go  beyond  the  will  of  the  maker  of  the  deed** 
They  are  familiar  to  every  one  acquainted  with  the  practice  of 
equity  in  this  or  any  other  civilized  cduntry ;  and  recent  cases 
m  the  law  of  entail,  of  great  magnitude  and  importance,  have 
been  decided  on  that  ground,  in  this  Court,  and  in  the  House 
of  Lords. 

But  granting  in  argument,  what  it  is  impossible  to  admit  in 
£m^  that  Alexander  Porterfield  intended  by  this  deed  to  violate 
an  obligation,  the  subsistence  of  which  he  had  so  expressly  de- 
dared,  we  are  of  opinion  that  an  abortive  attempt  to  confer 
the  prefio'ence  in  question  would  not  annul  the  deed,  in  so  for 
as  it  was  within  his  power.  There  is  nothing  to  prevent  a 
separation  of  the  good  substitutions  from  the  bad — such  sepa- 
ration being  matter  of  daily  practice  in  enforcing  the  provi- 
aions  of  entails.  Many  precedents  might  be  referred  to  of 
this  nature,  and,  in  particular,  that  of  Mackay  against  Lord 
Beay,  alluded  to  -in  the  argument  for  Sir  Michael  Shaw  Stew- 
art In  that  case,  a  destination,  in  one  part  within,  and  in 
another  beyond  the  power  of  the  entailer,  was  sustained  in  part, 
tad  in  part  reduced.  The  distinction  attempted  to  be  taken 
hj  Sir  Michael  Shaw  Stewart  we  consider  unfounded.    In  the 

Vo^  V.  C 
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li  Nut.  1829.  present  case,  quoad  the  jus  di9tK>nendi — ^the  power  of  n^ola- 

'-^  f  •— ''    ting  the  succession  of  the  estate— Alexander  Porterfidd  was  an 

P^ite^eld.     Absolute  fiar,  as  much  as  Lord  Reay  was  in  the  other  case. 

"  Both  were  restrained  as  to  certain  substitutions,  and,  quoad 

T^SmS^         ultra,  both  were  unlimited.     If  Alexander's  power  had  been 

iVcMTipiion.    conferred  by  constitution  instead  of  reservation,  the  case  mi^t 

.  — *—      have  been  different.     We  are  of  opinion,  therefore,  that  there 

ccnuralted       ^  ^^  excess  of  power  in  the  deed  174^9  of  the  nature  allied 

Judges.         by  Sir  Michael  Shaw  Stewart,  and,  although  there  had,  that  it 

would  have  been  immaterial  in  the  present  competition. 

These  views,  which  have  been  stated  in  reference  to  the 
lands  of  Duchal  and  Overmains,  apply,  a  fortiori,  to  the  sn 
periorities  of  Porterfield  and  Hapland,  to  which  Boyd  Porter- 
field  completed  a  feudal  title,  bearing  express  reference  to  the 
deed  1742. 

Therefore,  in  answer  to  the  question  proposed,  we  are  of  opi- 
nion that  Mr  Corbet  Porterfield  is  entitled  to  be  served  heir 
to  William  Porterfield  in  the  lands  of  Overmains ;  to  Boyd 
Porterfield  in  the  superiorities  of  Porterfield  and  Hapland; 
ftnd  to  the  late  Alexander  Porterfield  in  Duchal. 

Lord  Cringletie, — The  question  now  before  the  Court  is  re- 
lative to  the  estate  of  Porterfield,  the  succession  to  which  was 
claimed  by  Sir  Michael  Shaw  Stewart,  in  opposition  to  James 
Corbet,  Esq.  The  Lords  of  the  Second  Division  decided  in 
favour  of  the  latter ;  and,  on  appeal  by  the  former,  the  House  of 
Lords  remitted  to  the  Court  to  reconsider  the  question,  and  to 
require  the  opinions  in  writing  of  the  other  Judges  of  this 
Court.  In  obedience  to  this  remit,  the  Second  Division  have 
required  the  opinions  in  writing  of  the  Judges  of  the  First, 
and  the  Permanent  Lords  Ordinary,  on  the  question  which  of 
the  two  competitors  is  entitled  to  be  served  heir  under  the 
brieves  respectively  taken  out  by  them  from  Chancery. 

In  compliance  with  this  requisition,  Lord  Cringletie  offers 
the  following  opinion :—  * 

The  matter  in  dispute  is  purely  a  question  inter  hseredes, 
arisng  out  of  the  settlements  of  Alexander  Porterfield  of  Por- 
terfield, and  therefore  is  to  be  decided  according  to  the  will  of 
the  granter  of  these  deeds,  in  so  fer  as  it  is  not  opposed  by 
conflicting  principles  of  law. 
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Alexander  Porterfield  of  Porterfield  had  a  son  named  Wil- 13  Koy.  is%9* 
liam^  who  was  married  to  Miss  Juliana  Steel,  daughter  of  the   ^■""v  ■• 
Reverend  William   Steel,  minister  of  the  parish  of  Lodi.  p^i^SfieW. 
maben.  . 

On  that  occasion  a  contract  of  marriage,  dated  19th  and  Facui^ 
aist  October  1721,  was  executed  by  the  parties,  in  which  prucriptiom, 
Alexander  Porterfield  disponed  his  estates  of  Duchal,  Ovdr-      -.— 
mams,  and  the  superiorities  of  Porterfield  and  Hapland,  to  hun-  ^^^*^**^ 
self  in  liferent,  and  in  fee  to  the  following  series  of  heirs,  viz.—*  Judges. 

Isty  To  his  said  son  William,  and  the  heirs-male  of  the 
marriage. 

2dy  To  heirs-male  of  William  by  any  other  marriage. 

3d  J  To  heifs-male  of  Alexander^'s  own  body. 

4dh^  To  the  eldest  heir-female  of  WilliamV'body. 

Sihy  To  the  next  heir-female  successive  of  William^s  body. 

6^A,  Whilks  failing,  any  other  heirs  of  tailzie  to  be  nomi- 
nated by  the  said  Alexander  Porterfield,  by  writ  under  his 
hand  at  any  time  in  his  lifetime,  in  his  liege  poustie ;  which 
fiuling^— » 

'Jth^  To  the  eldest  heir-female  of  the  body  of  the  entailer. 

6thj  To  his  next  heir-female  successive. 

9/A,  To  heirs  whatsoever. 

Alexander  also  reserved  to  himself  at  any  time  of  his  life 
while  in  liege  poustie,  power  *  to  alten  innovate,  or  change 
<  tile  Order  or  course  and  succession  of  the  haill  heirs  of  tailzie 

*  above  specified,  except  the  heirs-male  and  female  of  his  son'^s 

*  body,  and  the  heirs-male  descending  of  the  said  Alexander 

*  Porterfield,  his  own  body,  ■  &c. 

And  it  was  declared  in  said  contract,  ^  that  the  sidd  Wil- 

*  liam  Porterfield,   and   his  heirs  and  successors,   shall  be 

*  obliged  to  take  the  rights,  securities,  and  infeftments  of  the 

*  said  haill  lands  and  others  above  mentioned,  with  the  bur- 
^  den  of  the  irritancies  and  provisions  herein  contained,   to 

^  Imd  in  fevours  of  such  heirs  of  tailzie  as  the  said  Alexander 
'  Porterfield  shall  so  nominate  and  appoint,  failing  the  heirs-male 

*  andfi^male  of  the  said  William  Porterfield,  his  body,  and  the 
'  heirs-male  of  the  said  Alexander  Porterfieldj  as  said  is,^  &c. 

Prom  this  deed,  it  appears  that  Alexander  Porterfield  reser- 
ved two  powers,  viz.  one  to  interpose  heirs  between  the  heirs- 
female  of  his   son'^s  body  and  those  of  his  own    body ;  and, 
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IS  Nor.  1820-  2rf,  to  alter  the  coarse  of  tbe  latt^r^s  flUOceflBidn   entarely.  .^ 

Bui  in  both  cases  he  describes  the  exercise  of  the  fiunilty  as  a 

nomination  of  heirs ;  for,  in  the  clause  last  quoted,  WiHiam, 

and  the  heirs  succeeding  to  him,  are  taken  bound  to  take  the 

investitures  of  the  lands  '  to  and  in  fitrour  of  sttdi  heirs  of 

<  tailzie  as  the  said  Alexander  Porterfield  shall  so  nominate 
^  and  appoint.^  This  clause  immediately  follows  the  power  to 
alter  the  course  of  succession  in  the  manner  before  mentioned ; 
so  that  it  is  quite  clear  that,  in  the  understanding  of  parties, 
the  deed  to  be  executed  by  Alexander,  in  whatever  fonn  con- 
ceived, was  held  to  be  a  nomination  of  heirs,  whether  it  was 
made  under  the  one  power  or  Hie  other. 

Alexander  married  a  second  wifo ;  and,  having  acquired  the 
lands  of  Blackshblm,  he  executed  a  deed,  dated  5th  November 
1742,  wheron,  after  reciting  the  two  powers  reserved  to  him  in 
his  son^s  contract  of  marriage,  he  subsumes  that,  sinoe  the  date 
thereof,  he  had  acquired  said  lands  last  mentioned,  and  some 
others  which  he  was  resolved  to  add  to  his  oth^  estate ;  *  btit 

<  with  the  alteration,  change,  and  innovation  of  the  order^ 

<  course,  and  succession'  therein^  (vizi  the  contract  of  mar- 
riage) *  contained  and  above  repeated,  in  so  far  as  b  incon- 

*  sistent  with  the  order,  course,  and  succession  under  written, 

*  which  is  hereby  declared  to  be  the  order,  course,  and  succea- 

<  sion  to  my  foresaid  estates  and  lands,  both  old  and  new,^  Ac 
He  therefore  disponed,  imder  all  the  clauses  of  a  strict  en« 

tail,  his  lands  of  Blacksholm,  l^^,  to  the  heirs-male  of  his  son 
William''s  body  (seduding  William  himself) ;  which  failing-*- 

2dy  To  the  entailer's  grandson,  Boyd  Porterfield,  by  his  se* 
cond  son  John,  and  the  heirs-male  of  Boyd's  body. 

3dj  To  the  heirs-male  of  the  body  of  Alexander  Porterfield 
of  FuUwood. 

^hy  To  the  heirs-male  of  the  body  of  Gabriel  Porterfield 
of  Hapland ;  and  that,  *  because  I  reserve  to  myself  a  power 

<  to  name  the  subsequent  heirs  of  tailrie  after  my  son,  Wil- 

<  liam  Porterfield,  and  his  heirs  as  aforesaid,'  &c. 
Bth,  To  the  entailer's  own  daughters  in  their  <Mrder  of  Bern* 

ority,  and  the  heirs-male  of  their  bodies. 

€th.  To  the  heirs-fomale  of  his  son  William's  body^  and  the 
heirs  of  their  bodies. 
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7A»  Which  fiuling,  to  the  hon-female  of  Boyd's  bodjr,  and  13  N«t.  1829. 
Ae  defloendants  of  their  bodies,  of  whom  Sir  Michael  S.  Stew-    "^"^y^*^ 

•vf  la  «.«A  Stewart  «. 

•">««^«-  Portcrfield. 

From  the  above  detail,  these  observations  occur,  lat.  That      r— - 
Aleacaader  exceeded  the  power  reserved  to  him,  in  so  fitf  as  he  ^^^^ 
postponed  the  heirs-female  to  be  procreated  of  his  son  Wil^  PreaariptUm. 
liam*8  body,  to  the  heirs  of  the  bodies  of  Alexander  and  Ga-      *'~" 
kid  Porterfield,  and  to  his  own  daughteirs,  and  the  heirs  of  coo^ulted 
their  bodies;  so  that,  had  any  heir»-female  of  William'^s  body*^^S^ 
existed,  it  is  quite  clear  that  they  had  a  right  to  challenge  that 
deed  of  their  grandfiither,  in'so.&r  as  respected  the  lands  spe« 
dfied  in  the  contrnct  of  marriage.    But  it  is  ec[ually  clear  that, 
if  they  had  done  so,  they  must  have  abandoned  Blacksholm^ 
because  their  grandfather  was  entitled  to  dispose  of  it  ad  libi« 
torn ;  and  in  the  succession  to  it  they  were  postponed  to  the' 
ethers  already  mentioned. 

2d,  It  is  equally  dear  that,  in  so  fer  as  regarded  the  heirs* 
female  of  Alexander'^s  own  body,  he  was  under  no  restraint  to 
interpoee.odier  heirs  before  them;  and,  when  I  look  to  the 
deed  17^  I  do  not  think  that  there  is  any  alteration  of  the 
course  of  succession  in  the  contract  17^1,  except  the  post^' 
pooement  of  the  hdrs-female  of  WiUiam^^sbody.  To  that  ex- 
tent Uiere  can  be  no  doubt  there  is  ah  alteraticm,  which  might 
hsnre  been  set  aside  by  these  ladies,  if  they  had  existed.  Quoad 
ultra,  the  deed  1742  merdy  interposes  other  heirs  between 
the  heiie  of  William^s  body  and  the  heirs-female  of  Alexan-« 
der^s  own  body,  by  calling  his  own  daughters  before  those  of 
his  son  Boyd,  and  adds  after  them  a  few  more  heirs,  which  ia 
a  nomination,  and  cannot  be  called  an  alteration. 

Alexander  died  14th  May  1743;  soon  after  which  the  deed 
1742  was  reocHrded  in  the  books  of  this  Court,  but  by  whom  is 
unknown.  William  was  infeft,  on  the  precept  of  sasine  in  the 
nuuRriage  contract,  in  the  lands  of  Duchal  and  Overmains,  and 
oKtaiftfd  from  Lord  Ol^caim,  the  superior  of  Duchal,  a  char^ 
ter  ip,  1746,  confirming  the  contract  of  marriage  and  subse<« 
qnent  infeftment,  the  efiPect  of  which  was  merdy  to  convert  the. 
base  bidding  into  apubUc  mie»  As  to  the  lands  of  Overmains, 
he  poMeesed  than  on  apparency.  Porteifidd  and  Hapland 
beipf  mere  snperiorities  hdding  of  the  Crown,  William  made 
up  no  titles  to  them. 
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Waiiam  died  in  1752  without  issue,  when  he  was  succeed- 
ed by  hia  nephew  Boyd,  who  made  up  titles  to  Duchal  by 
serving  heir  of  tailzie  to  his  uncle  under  the  marriage  con- 
tract, and  taking  a  precept  of  clare  constat  from  Lord  Glen- 
cairn,  referring  to  the  infeffcment  and  destbation  haeredibus 
nominandis  therein  contained ;  but  without  taking  any  notice 
of  the  deed  17^2,  which  had  not  then  come  into  operation,  in 
respect  that  Boyd  Porterfield  was  entitled  to  succeed  before 
any  of  the  heirs  newly  called  by  that  deed,  viz.  the  heirs-male 
of  Fullwood  and  Hapland,  or  the  tailzier's  own  daughters,  and 
the  heirs-male  of  their  bodies.  With  regard  to  Overmains, 
he  possessed  it  in  a  state  of  apparency  as  heir  of  his  unde, 
under  the  sasine  taken  on  the  contract  of  marriage. 
-  As  to  Blacksholm,  Boyd  entirely  disregarded  the  deed  1742. 
He  served  himself  heir  of  line  to  his  grand&ther — ^took  there- 
by the  procuratory  of  resignation  in  the  disposition  to  that 
gmtleman — ^passed  a  charter  thereon — ^was  infeft,  and  beld  the 
lands  in  fee  simple ;  so  that,  the  investiture  being  now  secured 
by  prescription,  there  is  no  question  about  these  lands. 

The  superiorities  of  Porterfield  and  Hapland  were  taken  up 
by  Boyd,  who,  of  the  same  date  with  his  service  as  heir  of 
line,  also  served  himself  heir  of  tailzie  and  provision  of  his 
uncle  William,  by  which  he  got  right  to  the  unexecuted  pro- 
curatory of  resignation  of  these  lands  in  the  marriage  contract ; 
and  he  obtained  a  charter  of  r^ignation  from  the  Crown, 
dated  6th  August  1773)  granting  these  subjects  to  him  and 
the  heirs  particularly  called  by  the  deed  17^2,  which  is  ex- 
pressly referred  to  in  the  charter ;  and  on  this  he  was  infeft 
14th  January  1774.  Boyd  Porterfield  died  in  1795,  and  was 
succeeded  by  his  son  Alexander,  who  completed  his  tides  to 
Duchal  precisely  as  his  father  had  done,  without  reference  to 
the  deed  1742.  I  understand  that  he  possessed  Overmains  on 
apparency,  and  made  up  no  titles  to  Porterfield  and  Hapland ; 
but  he  was  enrolled  as  apparent  heir  to  his  &ther  Boyd,  on 
which  occasion  he  produced  and  founded  on  the  said  crown 
charter  and  sasine. 

He  died  in  1815  without  issue ;  after  which  arose  thefpre- 
sent  competition  between  Sir  Michael  Shaw  Stewart,  as  ddest 
heir-female  of  the  entailer'*s  body,  being  the  son  of  Boyd  For- 
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terfiddTs  eldest  daughter,  and  the  late  Itix  Corbet,  the  grand*  13  Kqv.  1029., 
son  and  heur-male  of  tlie  entailer's  eldest  daughter.  '—  f  ^-^ 

It  18  saiil  that  the  quaequidem  of  the  charter  to  Boyd  'Por-f^^^^^^ 
terfield  sets  forth  that  he  had  right  to  the  unexecuted  procu-  ■ 

ratory  of  resignation  in  the  contract  of  marriage,  in  virtue  of  ^«f^y- 
his  service  as  heir  of  line  to  his  grandfather,  which  rendered  Prescription, 
the  charter  inept,  as  he  ought  to  have  taken  the  charter  to       — — 
himself  as  heir  of  tailzie  and  provisloa.    There  can  be  no  doubt  ^PJ^j^*^**^ 
of  the  blunder,  which  might  have  been  objected  to^  iu  proper  Judges. 
time;  but  I  apprdiend  that  this  defect  may  be,  and  ha^  been 
wiped  away  by  the  positive  prescription ;  for,  if  the  service  as 
heir  of  line  did  not  give  him  a  title  to  the  unes^ecuted  proeura. 
tory  of  resignation,  the  charter  granted  on  the  narrative  that 
it  did  oonfSer  a  right,  is  still  a  prescriptive  tit],e.    It  is  surely  no 
worse  than  a  charter  granted  a  non  domino,  which  will  be  a 
good  title,  if  followed  by  possession  for  the  prescriptive  pe- 
riod.     In  this  way,  I  think  that  the  succession  to  Porterfield 
and  Hapland  devolves  to  Mr  Corbet,  in  virtue  of  the  order  of 
succession  contained  in  Boyd's  charter  passed  on    the  deed 
1742. 

As  to  Duchal,  Sir  Micbad  Shaw  Stewart  pleads*  1«^ 
That  the  deed  of  17^2  ia  not  to  be  considered  as  ome  of  nomi- 
nation, in  terms  of  the;  reserved  power  to  interpose  heirs  be- 
tween the  heirs  of  William  Porterfield^s  body  and  the  heirs- 
female  of  Alexander's  own  body,  but  as  one  of  alteration  of  the 
Older  of  succession,  made  in  consequence  of  the  reserved  fsicul- 
ty  to  alter ;  that  the  alteration  was  ultra  vires  of  Alexander, 
in  so  fiur  as  it  postponed  the  succession  of  William'^s  daughters 
to  the  other  heirs  preferred  to  them,  and,  being  ultra  vires  to 
that  extend  is  altogether  void  and  null. 

If  this  were  well  founded,  there  would  be  an  end  of  the 
qne6tioiH«-Sir  Michael  must  be  preferred  in  this  competition. 
But  I  caiuiot  assent  to  the  proposition  that  the  deed  is  ipso 
frcto  void  and  null.  I  think  that  it  was  only  reducible  at  the 
instance  of  the  party  injured  hy  it,  if  they  had  existed ;  and,  if 
that  party  did  not  chuse  to  challenge  it,  or  if  they  had  chosen 
to  ratify  it,  I  think  that  it  would  have  naade  an  additional 
nomination  to  the  destination  in  the  contract  I72I.  Put  the 
case  that  Alexander  Porterfield,  the  entailer,  had  died,  having 
no  .children  but  William ;  that  the  latter  had  no  sons,  but  had 
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IS  Kor.  1829.  left  daughters :  These  might  have  eet  aside  flte  deed  174S, 
and  taken  all  the  lands  in  the  contract  1721 ;  but,  if  they  did 
not  chose  to  quarrel  it^  I  think  that  the  first  male  heir  called 
by  it  might  have  served  heir  of  provision  under  that  contract, 
as  enlarged  by  the  deed  1742 ;  and  the  title  would  have  be^n 
good.  But  that  could  not  be  the  case  if  the  deed  was  ab- 
solutely null.  It  seems  a  solecism  to  say  that  a  nullity  can  be 
ratified.  What  is  reducible  only  may  be  ratified ;  but  what  is 
ipso  fecto  null  is  no  better  than  a  blank  sheet  of  paper,  and 
cannot  be  ratified.  This  satisfies  me  that  the  deed  17^2  was 
not  null,  but  reducible  only,  and  that  by  those  only  who  were 
injured  by  it.  Quoad  ultra,  the  granter  had  a  right  to  make 
it ;  and  nothing  is  so  simple  as  to  separate  the  challengeable 
from  the  unchallengeable  in  it.  The  heirs-female  of  William's 
body,  if  they  had  existed,  might  have  set  aside  the  deed,  in  so 
far  as  it  was  to  their  prejudice ;  and  when  they  became  all  ex- 
tinct, the  nomination  would  take  effect.  Nor  is  there  any  thing 
more  outre  in  this  than  the  succession  of  heirs  general  to  the 
last  heir  of  entail,  which,  in  a  long  order  of  succession,  may 
not  happen  till  at  the  end  of  200  years.  As,  therefore,  the 
said  heirs-female  never  existed,  whereby  there  could  be  no 
challenge  of  the  deed  17^2,  I  think  that,  even  viewing  it  as  a 
deed  of  alteration,  in  so  far  as  they  are  concerned,  it  is  othert 
wise  unexceptionable,  if  it  be  not  cut  off  by  prescription. 

But,  farther,  it  occurs  to  me  that  the  deed  l'J4i2  has  a  double 
character,  and  was  so  intended  by  the  granter.  Of  this  there 
can  be  no  doubt,  for  he  says  so  himself.  He  quotes  both  the 
reserved  powers  in  the  contract,  viz.  the  one  to  name  the  heirs 
who  shall  succeed  on  the  heirs-male  and  female  of  William^ 
body  and  the  heirs-male  of  his  own,  and  the  other  to  alter  the 
order  and  course  of  succession,  as  the  inductive  cause  of  exe- 
cuting the  deed.  Now,  the  only  alteration  was  that  whidi, 
even  according  to  Sir  Michael  Stewart,  Alexander  had  no 
power  to  make,  viz.  the  postponement  of  the  heirs-female  of 
William's  body.  Let  that  be  laid  out  of  the  question,  and  the 
rest  of  the  order  of  succession  is  truly  a  nomination  or  inter- 
position of  heirs  between  the  5th  and  7th  substitutions ;  for  he 
called  the  heirs-male  of  the  bodies  of  his  uncle  and  cousin,  and, 
foiling  them,  his  own  daughters,  beforp  diose  of  his  son  or 
grandson,    ^he  deed  was^  tiiere6>re,'an  alteration  improper)^ 
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done,  and  a  nomination  which  he  had  full  powers  to  make ;  i$  xov.  1829. 
tx  I  think  no  one  can  deny  that,  by  the  deed  17*2,  the  re-    ^-*  y  ^^ 
8{KMidMt  and  hia  claflB  of  heirs  were  called  to  the  succession  <>f  f^'Jf^Jrd. 
Duchal  in  preference  to  the  tailzier^s  heirs-female,  because  he       ,_ 
dsdared  the  order  of  succession  to  be  the  same  to  both  estates ;  ^"^j^* 
and  what  was  that  but  a  nomination  of  heirs  ?     I  have  always  prmnpaim, 
understood  that,  when  a  person  executes  an  entail,  in  which       ■».» 
he  makes  a  perfectly  feudal  and  technical  conveyance  of  his  [^J^5S^' 
estate  to  certain  heirs  therein  named,  whom  feiling,  to  anyJu^set. 
others  whom  he  may  afterwards  appoint  to  succeed,  he  is  en« 
titled  to  call  additional  heirs  by  a  separate  deed»  which  he  can 
pompetently  declare  shall  be  held  to  be  a  part  of  his  tailzie, 
and,  as  such,  to  be  observed  by  the  heirs  succeeding  to  him  ; 
and  that  it  would  be  competent  to  the  heirs  called  in  that  se- 
parate deed  to  insist  that,  on  the  renewal  of  the  tailaied  inves- 
titures, the  nomination  of  heirs,  or  the  order  of  succession  made 
hj  the  separate  deed,  shall  be  engrossed  in  them.     Now,  this 
proves  beyond  dispute  that  the  nomination  by  a  separate  deed 
18  hwfiil  and  competent.  But,  although  the  nomination  should 
not  be  engrossed  in  the  titles  of  the  prior  heirs,  that  circuuK* 
stance  surely  would  not  prevent  an  heir,  in  the  separate  deed, 
as  soon  as  the  succession  opened  to  him,  from  claiming  to  be 
served,  and  producing  the  deed  as  evidence  of  his  right,  pro* 
vided  that  the  right  of  succession  under  that  separate  deed  ha4 
liot  been  lost  by  prescription,  to  which  I  shall  advert  in  th^ 
seqnd.    To  me  this  seems  quite  clear ;  but  to  illustrate  it^ 
pat  the  case  that  an  entailer  calls  his  son  and  the  heirs  of  his 
haij ;  whom  failing.  A,  and  the  heirs  of  his  body ;  whom  fail* 
bg,  such  other  heirs  as  he  should  afterwards  name,  and  rov 
•erring  full  power  to  change  the  places  of  the  different  heirs  by 
a  separate  writing  under  his  hand ;  and  suppose  that  he  chuses 
to  prefer  B  to  A,  and  executes  a  separate  deed  for  thht  pur« 
pose,  and  that,  at  his  own  death,  his  son  has  been  dead,  with« 
oat  children— can  there  be  any  doubt  that  B  could  clafan  to  be 
serred  hdr  to  him  under  the  investitures  taken  on  the  tailzie, 
and  produce  the  separate  deed  naming  himself,  and  preferring 
him  to  A  ?    I  imagine  there  can  be  none.    What  else  was  the 
case  of  Rutherford  P    Sir  Alexander  Don  took  the  investitures 
of  that  estate  to  his  second  son,  Alexander,  and  certain  other 
hflin  specified)  whom  fitiling,  to  the  hdrs  contained  in  the  tail^ 
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zie  of  Newton.  What  cjse  was  this  than  a  destination  to  heirs 
designated  in  a  separate  deed  ?  There  is  surely  no  difference ; 
and  this  was  found  to  be  sufRcient,  both  in  this  Court  and  the 
House  of  Lords.  The  same  is  proved  by  the  cases  of  Rox- 
burghe  and  the  competition  for  the  estates  of  the  Duke  of  Doug- 
las, all  referred  to  in  the  pleadings  of  Mr  Corbet.  The  deed 
of  nomination  becomes  a  part  of  the  entail  applicable  to  it,  and 
joins  to  the  feudal  conveyapce  therein  contained.  In  this  \i'ay 
it  appears  to  me  that  Mr  Corbet  is  entitled  to  found  on  this 
separate  deed  l^4Q  as  a  nomination  entitling  bim  to  succeed 
in  preference- to  Sir  Michael  Shaw  Stewart. 

Sir  Michael  pleads  that  the  right  of  succession  conferred  by 
the  deed  1742  has  been  extinguished  by  the  positive  and  nega- 
tive prescriptions.  But  when  I  consider  that  a  destination  in  an 
entail  haeredibus  nominandis  may  be  created  by  a  separate  deed 
nominating  these  heirs,  I  do  not  ttviuk  there  can  be  room  for 
prescription  till  the  succession  shall  open  to  these  heirs.  There 
can  be  no  room  for  the  positive  prescription,  because  the  desti- 
nation ^  to  such  heirs  as  the  said  Alexander  Porterfield  shall 
^  nominate  and  appoint  ^  is  uniformly  repeated  in  every  inves- 
titure of  the  estate ;  and,  as  Mr  Corbet  claimed  as  soon  as  the 
succession  opened  to  him,  there  can  be  as  little  room  for  the 
negative  ,as  the  positive  prescription  ;  for  it  is  well  observed  by 
Mr  Corbet's  counsel  that,  when  Sir  Michael  comes  to  prove 
his  claim  to  the  jur}^,  he  must  shew  that  all  the  substitutions  in 
the  tailzie  have  been  evacuated  prior  to  that  which  calls  him- 
self. But  when  he  comes  to  that  one  of  haeredibus  nominan- 
dis, he  cannot  shew  that  no  heir  was  named ;  because  the  con- 
trary would  be  distinctly  proved  by  Mr  Corbet.  Now,  had 
that  substitution  been  left  out  of  the  investitures  for  the  years 
of  prescription.  Sir  Michael  would  not  have  had  to  encounter 
it ;  but,  being  in  every  investiture,  it  meets  him,  and  leaves  it 
equally  open  now  to  apply  the  deed  of  nomination  to  the  sub- 
stitution, and  make  it  a  part  of  the  order  of  succession,  as  it 
would  have  been  at  Alexander  Porterfield's  death,  if  all  the 
prior  heirs  bad  then  been  dead,  and  to  prove  by  that  deed  that 
the  heirs  named  prior  to  Sir  Michael  have  not  failed. 

On  these  grounds,  it  appears  to  me  that  Mr  Corbet  is  en- 
titled to  claim  under  the  sixth  substitution  in  the  contract  of 
marriage  I72I9  being  that  hieredibus  nominandis,  and  to  com-> 
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plete  the  substitution  by  uniting  with  the  tailzie  the  notnina- 13  Nor.  1829. 

tion  contained  in  the  deed  17^2  ;  and,  therefore,  I  am  of  opinion    ^"^y^*^ 

that  he  is  the  person  who  is  entitled  to  be  served  heir  of  tailzie  |^^^j 

and  provision  to  William  Porterfield  in  the  lands  of  Over-       -^_^ 

mains,  to  Boyd  Porterfield  in  those  of  Porterfidd  and  Hap-^«f*^^- 

land,  and  to  the  last  Alexander  Porterfield  in  the  lands  of  PreteHpHatu 

Puchalf  

Opinions  of  ' 
consulted 
Lord  Mackensne. — ^I  had  made  up,  as  prefatory  to  my  opi- Judgea. 

nion,  a  statement  of  the  circumstances  of  this  case  ;  but  it  is  so 
long,  and  so  little  necesssary  where  these  circumstances  are  so 
fiiUy  and  fairly  before  the  Court,  and  have  been  stated  so  often 
already,  that  I  prefer  omitting  this  statement,  and  coming  at 
once  to  the  opinion  which,  after  very  full  consideration,  I  con- 
tinue to  entertain. 

I.  I  shall,  in  the  ^rst  place,  endeavour  to  explain  the  view 
I  have  of  the  original  nature  and  effect  of  the  deeds  I72I  and 
1742. 

Alexander  Porterfield,  under  the  deed  172^9  ^^d  undoubted- 
ly a  power  of  nomination,  an  well  a3  of  alteration.  These 
were  different  in  their  nature,  and,  in  consequence  of  the  base 
.  infeftment  taken,  which  carried  the  property,  came  to  be  diffifr- 
rent  in  their  modes  of  operation.  The  power  of  nomination  did 
not  enable  Alexander  Porterfield  to  take  out  from  the  destina- 
tion any  heir,  or  class  of  heirs,  or  to  change  their  place  in  the 
destination,  but  merely  to  insert  heirs  at  a  particular  part  of 
the  destination.  The  power  of  alteration  enabled  him  to  do 
any  thing  he  pleased  with  the  destination,  so  far  as  subject  to 
that  power,  and  most  eminently  to  change  the  places  of  heirs,  or 
classes  of  heirs.  Again,  the  power  of  alteration,  aftar  the  base 
infettment  had  been  taken,  could  not  operate  without  new  in- 
feftment.  When  an  investiture  is  once  constituted  by  infeftment, 
whether  public  or  base,  whatever  power  any  person  may  have 
to  alter  the  destination  of  it,  that  alteration  camnot  be  <x>mpletr 
ed  without  the  extinction  of  this  investiture^  and  the  creation 
of  a  new  one  by  new  infefixEient,  with  a  destination  agreeable 
to  the  alteration.  Accordingly,  Alexander  Porterfield  had 
provided  for  this  by  the  obligation  which  he  inserted,  binding 
William  Porterfield  and  his  heirs  to  make  up  titles  agreeably 
to  any  alteration  of  the  destination  he  should  make  under  his 
power  to  alten     It  may  be  argued  that  this  obligation  was 
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IB  Nov.  1829.  broader,  and  that  it  extended  even  to  the  power  of  nomination, 
not  tnisting  to  the  efficiency  even  of  that  power  without  new 
inveBtiture.  But  I  do  not  think  it  necessary  t6  found  upon  Hxst 
ThiBy  at  least,  is  clear,  that,  in  relation  to  the  power  of  alter- 
ation, it  wap  necessary,  because  Alexander  was  himself  divested 
of  the  fee,  and  had  no  power  himself  to  obtain  new  infeftment. 
In  regard  to  the  power  of  nomination  of  heirs  under  the  substi- 
tution heredibus  nominandis,  I  am  inclined,  (though  even  here 
there  are  difficulties)  to  hold  that  the  base  infeftment  had  not 
a  similar,  but  a  stronger  effect*  I  am  inclined  to  hold  that 
the  effect  of  the  due  execution  of  that  power  of  nomination 
must  have  been  to  communicate  immediately  to  the  heirs  no* 
minated  under  it  the  same  benefit  that  was  held  by  the  heirs 
nominated  in  the  other  substitutions  of  the  deed  1^21,  and 
that  without  any  new  infeftment  being  taken,  or  any  occasion 
^r  exercise  of  the  obligation  to  make  up  new  titles  imposed  on 
William  Porterfield  and  his  heirs.  When  I  consider  the  prinl 
oiples  admitted  into  our  feudal  law  in  the  constitution  of 
rights  by  confirmation,  and  looking  to  the  practice,  so  hr  as  I 
Jiave  been  able,  I  think  that  a  substitution  heredibus  nomi- 
nandis in  a  feudal  grant,  on  which  infeftment  has  been  taken, 
is  not  merely  a  power  to'  name  additional  heirs  to  be  brought 
into  the  investiture  by  new  infeftment,  nor  even  this  power 
joined  with  an  implied  obligation  on  the  superior  granting 
the  iiileftment  to  receive  these  heir^  (as  in  a  regress)  but 
is  a  power  to  the  nominator  actually  to  name  heirs  who  shall 
take  under  the  exbting  investiture,  as  if  the  superior  himself 
had  named  them  in  the  original  grant,  before  infeftment  was 
taken  upon  it-<p-the  deed  of  nomination  thus  <x>nnecting  with 
the  deed  referring  to  it,  and  forming  part  of  the  completed  in-* 
vestiture,  along  with  the  original  grant  and  sasine,  just  as  a 
base  infeftment  that  is  confirmed  by  the  proper  superior  does. 
This  seems  to  be  the  view  taken,  not  duly  in  the  Roxburghe 
entail,  which  was  ratified  by  the  Scotch  Parliament,  but  in 
various  other  important  deeds  of  the  same  kind,  some  of  which 
have  been  stated  by  Mr  PoWerfield,  and  others  are  in  Dal^ 
Ws  Styles.  In  this  way,  I  think  that,  although  a  base  in« 
feftment  was  taken  on  the  deed  I72I,  yet  that,  if  a  proper 
nomination,  in  terms  of  the  substitution  heredibus  nominandis, 
had  been  made  by  Alexander  Porterfield^  this  would  imme- 
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HatdYf  and  of  itself,  have  qualified  the  infeftmetit  1721,  and  is  Nor.  iMl 
put  the  heirs  eo  nominated  in  pari  cajsu  with  the  heirs  nomina-   '— '  t  "-^ 
ted  in  the  deed  1721  itself.     Their  right  would  stiU  have  been  f^l^^^ 
ffibject  to  the  power  of  alteration  (so  fiur  as  it  extended)  and  ■ 

would  still  have  been  ovlj  the  right  of  heirs  itnder  a  base  in-  S^^ 
feftment ;  but  it  would  have  been  of  the  same  sort,  in  this  re*  Pr€toripihm4  - 
spect,  as  the  right  of  the  other  heirs  of  the  deed  1721»  except-      *— ^ 
kg  in  so  fkr  as  these  were  exempted  from  the  power  of  altera- ^^^qi^ 
don  by  express  provision  of  that  deed.  Judges 

Another  view  has  been  talcen,  which,  (though  certainly  not 
without  much  diffidence)  I  feet  myself  not  able  to  adopt :  That 
the  deed  of  entail  1731,  or  any  other  similar 'deed  having 
a  sabstitution  hseredibus  nominandis,  is  in  itself  instantly  a  fiill 
and  completed  conveyance,  even  in  respect  to  the  destination 
of  heirs,  and  that  the  after  nomination  of  heirs  is  not  at  all  of 
the  nature  of  a  continuation  of,  or  addition  to  the  conveyance 
of  right,  but  merely  an  extrinsic  act  creating,  in  point  of  &ct, 
persons,  and  evidence  of  the  existence  of  persons,  qualified  to 
take  under  the  previously  completed  substitution  to  a  particular 
dasB  of  heirs  called  heirs  nominandi,  but  in  no  degi*ee  adding 
to,  or  qualifying  the  deed  or  investiture  of  conveyance  itself— «- 
JDst  as  marriage  and  its  consequences  are  extrinsic  acts,  creat- 
ing persons  qualified  to  take  under  substitutions  to  heirs-male 
or  female  of  the  body,  &c«  I  think  this  is  going  too  &r.  It 
vpfean  to  me  that  the  nomination,  under  a  power  to  do  so,  of 
persons  to  be  heirs  of  tailzie  under  a  particular  entail,  can 
never  be  viewed  as  an  act  extrinsic  to  the  entail,  but  that, 
whether  executed  immediately,  or  at  some  distance  of  time,  it 
must  be  viewed  as  a  conveyance  warranted  by  the  original 
deed,  forming  the  complement  of  that  deed,  and,  together  with 
Aat  deed,  constituting  the  whole  entail.  For  this  reason,  I 
Aink  that  it  is  necessary  that  such  nonainations  shall  be  pro- 
vided to  be  made,  and  shall  be  made  by  a  deed  written  and 
probative  as  part  of  the  conveyance  of  land,  and  shall  not  be 
so  provided  or  made  as  to  be  left  to  parole  evidence,  as  extrin- 
sic fiicts  affecting  the  operation  of  the  conveyance  are,  such  as 
marriages,  births,  continuance  in  life  of  persons  qualified  to  bfe 
hors,  deaths  of  other  persons,  &c. ;  and,  farther,  I  think  it  neU 
eessary  to  register  such  nominations,  under  clauses  in  entidls,  in 
the  register  of  entails.    Suppose,  for  instance,  an  estate  entailed 
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on  A,  whom  failing,'  on  the  heirs  to  be  named  in  a  writing  un- 
der the  entailer's  hand,  I  do  not  think  that  the  act  1685  would 
be  obeyed  by  producing  nothing  to  the  Court  of  Session,  and 
putting  nothing  in  the  register  of  entails  but  this  deed,  contain- 
ing the  name  of  the  disponee,  and  keeping  the  whole  destina- 
tion of  heirs  in  a  sealed  paper,  to  be  opened  perhaps  after  many 
years.  Still  less  do  I  think  it  would  be  competent  to  destine  a 
landed  estate  to  A,  and  heirs  to  be  named  by  the  disponer  in  any 
way  he  pleased,  and  then  execute  tlie  nomination  by  a  verbal  de- 
claration, and  prove  it  by  witnesses  as  a  mere  extrinsic  &ct,  not 
forming  part  of  the  conveyance,  or  consequently  requiring  a  pro- 
bative ^vriting  to  establish  it.  I  cannot  see  that  any  such  view 
as  this  was  ever  entertained  by  the  makers  of  destinations  here- 
dibus  nominandis.  In  the  Roxburghe  case,  the  nomination  was 
undoubtedly  viewed  as  a  part  of  the  conveyance,  for  it  contained 
the  entailing  clauses.  The  same  remark  applies  to  the  case  of 
Crailing.  In  the  case  of  Douglas,  it  is  expressly  provided  that 
the  deed  of  nomination  is  to  be  holden  as  if  expressed  in  the 
cvig^al  deed.  The  case  of  Rutherford,  where  an  entail  of  one 
estate  referred  to  the  destination  in  the  entail  of  another,  is  not 
exactly  in  point ;  but  still,  of  that  case,  as  far  as  it  affords  any 
light,  the  same  view  must  have  been  taken,  for  the  entailing 
clauses  are  contained  in  the  deed  referred  to. 

So  in  the  instrument  given  as  a  style  by  Dallas,  p.  577> 
where  the  grant  is  ^  to  any  other  person  or  persons  to  be 
destinat  and  nominat  by  the  said  V,  any  time  during  his 
lifetime,  even  on  death-bed,  by  whatsoever  writ  or  schedule 
apart  under  his  hand  (and  which  write  is  declared  by  the 
said  charter  to  be  as  good  and  fundamental  right  and  title  to 
the  said  heirs  of  tailzie,  so  to  be  destinat  and  appointed,  as 
sud  is,  succeeding  heirs  of  tailzie  in  special  in  the  lands  and  es- 
tate aftermentioned,  and  to  be  infeft  thereupon,  as  if  they  were 
expressed  by  name  and  simame  therein.')  So  in  the  style,  page 
682,  tb^  grant  is  ^  to  the  heirs-female  procreat  or  to  be  procreat 
of  his  own  body,  or  descending  of  his  own  body  (the  eldest 
being  always  preferable,  and  succeeding  without  division) 
whilks  fdilzieing,  to  such  persons,  one  or  more,  whilks  the 
said  S.  J.  N.  has  nominat  and  designed,  or  shall  nominate 
design,  or  subscribe  (in  any  writ  by  him  subscribed,  or  to  be 
subscribed)  to  be  heirs  of  tailzie,  and  to  succeed  to  him  in 


Digitized  by 


Google 


No. '5.  COURT  OF  SESSION.  47 

*  the  estate  aftermentioned,  fliilzieing  of  heirs-male  and  female  13  Not.  issd. 

*  deseending  of  his  own  body,  and  with  and  under  such  pro-    ^***y'**' 

*  Tiaons,  conditions,  and  restrictions  as  to  the  said  S.  J.  N.  shall  p^^r^^d. 
i  expedient,  which  the  personso  designed,  or  to  be  designed,       


<  diall  be  holden  to  perform  and  fulfil ;  and  the  said  writ  shall  ^J^^}f' 

* .  •     ^  .  .    •  Tailzie* 

*  be  als  valid  and  sufficient  as  if  m  thir  presents  insert  and  Pf^^cWp/f on. 

*  ingrossed.'*     In  the  style,  Dallas,  p.  623,  there  is  simply  a       -; 

destination  heredibus  nominandis.     All  of  these  seem  styles  oi^^^^^^^ 
rignatures  of  entails  of  importance,  and  seem,  if  not  the  whole,  Judges. 
the  principal,  having  clause  in  favour  of  such  heirs  contained 

in  DaUas. 

These  deeds  appear  to  me  to  be  quite  consistent  with  the 
?iew  I  have  adopted,  and  with  that  view  only.  Indeed,  I 
think  that  this  view  is  adopted  in  the  very  able  case  for  Mr 
Corbet  Porterfield,  where  it  is  said:  ^  The  deed  of  nomination, 

*  as  soon  as  executed,  accrues  to,  and,  in  effect,  becomes  a  part 
'  of  the  original  investiture  f  and  the  case  of  Douglas  is  re- 
ferred to  as  showing  this. 

Entertaining  the  view  of  the  nature  of  a  destination  heredi- 
bus nominandis  that  I  have  above  explained,  I  come  to  the 
question  (an  important  one  in  this  cause)  whether  the  deed 
1742  can  be  regarded  as  a  nomination  at  all>.  or  so  &r  as  to 
avail  the  respondent. 

I  have  already  observed  that  Alexander  Porterfield  had  in 
him  two  powers— -one  of  nomination  of  heirs  under  the  branch  of 
destmatioli  heredibus  nominandis,  the  other  of  alteration,  in- 
novation, and  change.  These  powers  were  distinct  and  dif<- 
fcrent  If  he  executed  a  nomination  under  that  branch,  this 
ocmldnotbe  r^arded  as  an  alteration,  but  as  the  completion  of 
Ae  destination  provided  in  the  original  deed.  So,  if  he  exe- 
cated  an  alteration,  that  could  not  be  taken  as  a  nomination 
laider  that  branch ;  for,  if  so  taken,  it  would  no  longer  have 
bM  an  alteration,  and  must  necessarily  have  reduced  the  deed 
into  a  ^te  of  the  most  absurd  inconsistei  cy,  the  altered  part 
rfAe  destination  being  thus  made  to  remain  in  the  d  ;ed  after 
fte  alteration.  In  respect  to  the  form  of  execition^  these 
poven  were  equally  distinguished.  The  execution  of  the 
JHiwrr  of  !»'»""  •'  w'«8.  <•«  «»oiirs»».  in  be  bv  m  cle<»d  dcchuin? 
ilie  entailer's  intentiAn  to  name,  and  then  naming  heirs  to  take 
Qkte  die  bmndi  heredibua  pomiaaadig.    The  alteration  was 
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Is  Nov.  1029.  hj  a  deed  declaring  the  entailer'^s  intention  to  alter,  and  alter- 
ing the  destination,  which^  of  course,  by  virtue  of  the  obliga- 
tion previously  constituted  in  the  deed  1721,  bound  William 
Porterfield  and  his  heirs  to  make  up  new  investitures  accord- 
ingly. 

With  these  observations,  I  turn  to  the  deed  1742 ;  and  I 
feel  compelled  to  say  that,  though  I  have  looked  over  that  deed 
again  and  again,  I  cannot  find  any  thing  in  it  to  shew  thajt 
Alexander  Porterfield  either  intended  to  exercise,  or  did  exer- 
cise in  it,  any  power  but  that  of  alteration,  and  still  less  any 
power  of  nomination  under  the  branch  heredibus  nominandiB 
that  can  avail  in  this  question.  In  that  deed,  after  a  fiill  nar- 
rative of  the  marriage^ontract,  and  the  acquisition  of  new  land, 
the  entailer  proceeds :  ^  And  being  resolved  to  adject,  eik,  and 

<  add.  the  saids  new  purchased  lands  to  my  tailzied  estate  above 

<  specified,  with  and  under  the  same  dauses  and  provisions 
^  mentioned  in  the  foresaid  bond  of  tailzie,  but  with  the  altera- 
'  tion,  change,  and  innovation  of  the  order,  course,  and  sue* 
^  cession  therein  contained,  and  above  repeated,  in  so  far  as 

<  is  inconsistent  with  the  order,  course,  and  succession  un« 
^  der  written,  which  is  hereby  declared  to  be  the   ordec, 

*  course,  and  suocessit^n  to  my  foresaid  estates  and  lands, 
'  both  old  and  new,  with  and  under  the  additional  clauses  and 

<  provisions  after  specified.^  Here  is  an  express  declaration  of 
intention  to  make  use  of  the  power  of  '  alteration,  change, 
^  and  innovation,^  but  not  a  hint  of  any  intention  to  make  use 
of  the  power  of  nomination  under  the  branch  heredibus  nomi- 
nandis.  It  has  been  argued  that  the  declaration  here  is  the 
exercbe  of  that  power  of  nomination.  That,  however,  seemys 
to  me  impossible  to  be  received.  For  I  cannot  understand  how 
a  man  saying,  I  am  to  alter  my  destination,  and,  when  $o  al- 
tered, dedare  it  to  extend  to  two  estates,  can  be  held  to  have 
done  any  thing,  or  even  expressed  any  intention,  referable  to  a 
power  distinct  from  that  of  alteration.  Accordingly,  the  deed 
proceeds,  in  conveying  the  newly  acquired  lands,  to  state  tbe 
altered  series  of  heirs  who  were  to  take  both  estates,  butiwitbi- 
ont  any  words  implying  that  this  series  was  to  take  the  iML 
estates  as  heirs  named  under  the  branch  heredibus  nominandis. 
It  is  true  that,  after  the  yerds,  <  «ad  also  with  and  under  the 

*  express  provisions,  .hardens,  and  ooDditiona  under  wzitteBy 
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*  ties  to  follow  heredpon,  I  hind  and  oblige  me,  my.heiis  and     — '  i  "^ 

*  gaco^flsors  vhatsomeyer,  duly  and  validly  to  infeft  and  ^setae-p^^^^Q^  '' 

<  the  hein-male  of  the  body  of  the  said  William  Porterfield,      i     m 

*  lanrfoUy  procreate,  or  to  be  procreate  of  his  preiBent  or  ^7^^^||^ 

<  nbeequent  marriage  (secluding  always  the  said  Willidm  Por-  Pr€$onpiUm 

<  ierfidd  himself  firom  any  succession  to  the  said  late  purdhased     Z*!'"'^ 

*  lands) ;  and  fidlzieing  heirs-male  lawfully  procreate  or  to  bcctmsiilted 

*  procreate  of  my  said  son'*s  body,  Boyd  Porterfield,  my  grand- *^^^^8^  . 
'  40a,  and  the  heirs-male  lawfully  to  be  procreate  of  his  body; 

*  whiiks  fiuUdeihg,  to  the  heirs-male  of  the  body  of  Alexander 

*  Poitaiidid  of  Fnllwood,  my  uncle;  whiiks  ftilziemg,  to  the 

*  Jbdrs-^nale  of  GalMiel  Porterfidd  of  Hapland,  my  cousin^-— 
fUs  deed  interjecte  these  words: — ^  And  that  because  I  ro» 

*  Berre  to  myself  a  power  to  name  the  subsequent  heira  of  tail* 
'  iie,  after  my  son,  William  Porterfield,  and  his  heirs  as  afiH^ 
'said ;  and  that  it  is  known  that  the  e&tatee  of  Fullwood  and 

*  Bapland,  by  a  clause  in  dieir  several  dispositions,  are  to  r^- 

<  torn  to  tiie  heifs-male  of  my  £aiiiiily,  fitibietng  the  heir»-male 
-*  of  their  fsmiilies,  by  which  my  ancestorii^  anxiety  to  preserve 

*  their  estates  and  family  in  their  dwn  n^kmes  Und  heir».male 
<. plainly  appe^As.'*  But  it  rathd-  seems  to  me  that  this  lefe. 
taice  to  the  power  of  nomitiation  is  for  the  purpose  of  stat- 
ing the  motives  or  reasons  of  this  entailer  only,  not  with  any 
view  to  an  exercise  of  that  power,  even  in  fiivour  of  the  Poiu 
ttrfidds  of  FuUwood  and  Hapland;  and  that  evea  tiiey  aro 
left  to  be  brought  in  by  new  infeftment  in  the  way  of  altera- 
tion, which  was  perfSectly  competent  and  ordinary.  And  this 
at  least  seems  dear,  that  these  intajeeted  words  have  no  re- 
ference at  all  to  the  after  part  of  the  destinations  which 
done  is  of  any  consequence  in  the  present  question.  It  b 
manifestly  the  introduction  of  the  Porterfidds  of  Fullwood 
and  Hapland  only  to  which  the  wcntls  ^  and  that,^  Ac  have  any 
application  at  all,  whatever  be  contended  to  be  their  effect.  In- 
deed, if  th^ie  words  affi>rd  any  inference  as  to  the  other  heirs, 
it  must  be,  that  in  respect  to  them  the  power  of  nomination 
was  not  looked  to,  dnce  the  reference  to  it  is  confined  to  the 
Porterfidds  ct  Fullwood  and  Hapland  only.  If  they  are  to  be 
hdd  at  n<miinees  under  that  clause,  by  virtue  of  the  reference 
•0  it»  it  appeara  that  Hxea  they  ar^  so  nominated  in  contrast  to 
.  you  V,  D 
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Uie  vest  of  the  series,  in  xelatibii  to  whidi  no  sodi  lelBraoe  ii 
inade.  The  deed  prooeeds,  after  these  interjective  words,  to 
state  the  rest  of  die  destination,  which  is  in  itself  a  ooDi{4ete 
destmation,  containing  and  exiiausti&g,  though  irndor  altered 
arrangements,  the  same  series  that  were  in  the  destinadoti 
1721,  the  order  and  course  of  which  he  had  dedared  he  was 
to  alter.  It  will  particularly  be  observed  that,  wkSk  ezceptioii 
of  die  Porterfields  of  Follwood  and  Hi^land,  and  thdr  hdffs, 
liie  destination  in  this  deed  17^2  contains  no  new  heufs,  bat 
inerdiy  new-airanges  those  that  were  in  the  deed  1721 ;  aor 
does  it  omit  any  that  were  in  that  deed.  Then  this  altoied 
destination  doses  with  <  the  nearest  heirs  and  assignees  of  the 
•^  said  William  Porterfield  whatsomevo',^  contemplating  ibsC 
luire  the  destination  of  tha  entail  was  to  terminate,  and  most 
amdoubtedly  not  CQutemfdating  that  the  part  of  the  akeied 
destination  I72I,  which  came  after  the  branch  of  hsefedes 
Bominandi  in  that  deed,  was  to  remain  and  come  in  after  hein 
whatsoever,  and  after  the  very  sanw  heirs  contained  in  that 
part  of  the  destination  I72I  had  been  called  already  in  the 
altered  destination,  before  heira  whatsoever,  which  most,  hoiv^ 
ever,  have  taken  place  if  this  deed  was  to  operate  as  a  ncmuna- 
tion.  It  is  not  said  that  in  tiie  rest  of  this  deed  there  is  one 
word  pointing  at  any  exercise  of  the  power  of  nomination.  It 
may  be  further  observed,  that  it  could  be  of  no  use  to  mingle 
iogether  the  exerdae  ol  these  two  different  powers.  The  deed 
1742  being  indubitably  to  some  extent  an  alteration  ci  tbe 
jentail  1721,  that  required  new  in£eftment  to  make  it  effectual, 
if  new  infeftment  was  to  be  taken  at  all,  why  not  include  in  it 
the  whole  destination«-or  of  what  use  could  it  be  to  leave  part 
of  it  to  operate  in  a  way  different  from  the  rest  ?  On  th^ 
^h^le,  then,  I  think  that  this  is  a  deed  of  alteration  merdy, 
and  ndther  intended  nor  expressed  at  all  as  a  deed  of  nomime 
tion  under  the  substitution  of  bseredes  nominandi.  And,  f 
fortiori,  I  think  that  it  is  a  deed  of  alteration  only  in  respect 
to  all  the  heirs  excepting  the  Porterfidds  (rf  FuUwood  and  Ha|k- 
land,  i.  e.  all  the  heirs  in  relation  to  whom  the  question  is  cf 
any  importance  in  this  cause.  The  question  tiien  comes  to  be^ 
whdhor,  when  a  party,  having  two  powers,  one  of  nomina- 
tion, th^  otb^  ol  alteration,  executes  a  deed  q^iearing  to  b^ 
iiit^ded  wi  6¥pr«md  wly  as  an  altcntiofit  tbis  daei  M^ 
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nt^crdielesa  be  held  to  be  a  ngmlnartmi,  under  apartieuIartSKoT.  iMli 
dause^  in  order  that  it  may  have  efiect  as  such,  in  case  it  shall,    ^^'^  ^^ 
by  prescription  or  otherwise,  loee  its  eflfect  as  an  alteration  ?  p^|l[^^^ 
And  I  feel  obliged  to  answer  this  question  in  the  negative.     I      .■ 
cannot  make  the  deed  othar  than  what  the  party  himsdfiflh^^^' 
tended  to  make  it,  and  has  made  it.     If  I  were  to  do  so,  I  PfnoripUm^ 
never  can  be  sure  that  I  do  not  produce  an  effect  which  the 
maker  intended  should  not  be  produced ;  and  I  am  quite  fluie  consulted 
that  I  must  produce  it  in  a  way  he  did  not  chose  to  adopt*     I  Judges^ 
should  do  6xr  him  quod  non  fecit  at  least 

I  have  afafeady  obsoryed  that,  supposing  the  insertion  of 
certain  new  hurs,  and  Hie  expresnon  by  Alexander  Portet-- 
fiM  of  his  reasons  for  naming  them,  could  be  regarded  as  an 
eararaae  of  the  power  of  naming  h^m  under  the  substitution 
hsBfedibus  nominandis,  yet  this  could  go  no  further  than  thn 
^pointment  of  these  new  heirs.  The  inaertion  of  these  new 
heirs,  with  a  special  reference  to  the  power  of  nomination,  could 
never  convert  into  a  mere  nomination  of  new  heirs,  under  sudi 
sidietitution,  the  whole  of  Hie  rest  of  the  destination,  which 
contains  nothing  else  but  a  new  arrangement  of  the  order  of 
sucoesBMm  among  the  old  bars,  made  without  any  such  special 
lafiereaoe,  but,  on  the  contrary,  made  after  a  preamble,  that 
he  wae  ta  exercise  his  ri^t  of  alteration.  Unless,  howeva*,  the 
wh<de  destination  1742  can  be  made  a  nomination  under  the 
aobstitation  hsredibus  nominandis,  it  seems  plain  that  the  suk- 
stittttion  of  Jean  Forterfield,  and  the  hars-male  oi  her  body, 
in  virtue  of  which  the  respcmdait  claims,  can  as  little  be  made 
such  as  any  other  part  of  it.  She  and  the  heirs-male  of  her 
body  were  just  like  all  the  others,  excepting  those  of  Fullwood 
and  Hapland,  i.  e.  they  had  been  cajQed  before  in  the  deed 
I72I)  though  not  in  the  same  manner,  nor  in  the  same  placa 
£ven  if  we  could  view  part  of  the  destinatiopEi  l^4&  as  a  nomi^ 
nation  undo'  the  substitution  hsBredibus  nominandis,  the  calling 
of  tbia  lady  and  her  heirs-male  can  never  be  held  aa  included  in 
that  part,  in  which  case  the  argument  for  nomination  is  one 
which  the  re^Mmdent  has  np  mterestto  maintain.  It  is  asked 
whether,  supposing  there  had  been  no  oHier  power  reserved  to 
f^l^j^wi^  Porterfield  than  that  of  naming  heirs,  this  deed 
17^  vast  sot  have  beoi  sustained  as  a  nominafcion?  I  do 
iwC  think  it  material  to  vnm^  &^  ^cstion»  be€9W»  it  siq[^ 
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18  Nov.  tffii0.  po6M  a  ca«e  essentially  different  from  the  actual  case,  and  one 
^—'  J  ^'    that  I  think  really  not  poesiUe  to  have  happened.    I  mean, 
that  I  think  it  not  possible  that  any  man,  having  merely  a 
power  of  nominating  heirs  under  one  branch  of  a  destination, 
should  have  executed  a  deed  in  sutth  terms  as  this. 

II.  Vieiringthe  deed  174S,  then,  aa  an  alteration  of  tiie 
deed  IT^l,  not  as  a  notnination  under  the  substitution  htisredt* 
bus  nominandis— rat  any  rate  not  as  a  nomination  imder  that 
power  in  respect  to  any  heirs  but  tiie  F<Mrterfidds  of  Fulhrood 
and  Hapland,  which  could  be  of  no  moment  in  this  cause-^the 
next  question  is,  whether  that  alteration  can  be  availing  to  the 
respondent  in  this  process  ?  Now,  in  so  fitf  as  relates  to  4te 
fiuperiorities  of  Forteifield  and  Hi^bnd,  the  alteration  seivs 
fidly  operative ;  for  it  appears  to  hare  passed  into  the  inveslf- 
ture  by  the  titles  made  up  in  177^9  which  stand  unreduced  as 
yet,  and  I  tiiink  are  now  not  redudUe.  Under  these  tithfl^ 
Iforming  die  investiture  in  these  estates,  the  respdndent  seems 
to  be  the  heir  entitied  to  succeed ;  and,  as  the  process  before  us 
is  a  competition  of  brieves,  it  sppeata  to  me  that  he  is  entitkl 
to  be  pr^tred  therrin*  So  &r  as  relates  to  these  subjects,  I 
concur  in  tiie  opinions  of  the  Second  Division  of  the  Court 

In  regard  to  Dudial  and  Overmains^  tiie  observation  recurs 
that  the  process  before  us  is  a  ccmpetition  of  brieves  for  service 
under  the  existing  investiture.  Now,  the  existing  investiture 
as  to  Overmains  is  under  the  deed  l?^!)  and  base  iafefltmeni 
thereon  merely ;  and  of  course  the  alteration  can  have  no  effect 
in  the  competition  for  being  served  heir  as  to  Overmains.  And 
then  it  is  not  denied  that  the  appellant,  not  the  respondent,  li 
the  pref(»*able  hmr  under  the  infeftment,  if  held  to  stand  unal« 
tered  by  the  deed  1742.  In  respect  to  Dudial,  the  existing 
investiture  is  under  the  deed  1731 9  and  infeftment  thereon,  and 
the  confirmation  of  that  base  infeftment,  which  confirmation  is 
wholly  without  mention  of  any  alteration  whatever.  Of  cours^ 
therefore,  that  alteration  can  be  of  no  effect  in  this  competi- 
tion of  brieves,  in  so  £al-  as  respects  Duchal,  any  more  than  in 
respect  to  Overmains.  So  that  taking  the  investiture  as  it 
stands  under  the  infeftment  I7&I9  and  holding  it  to  be  unaffect- 
ed by  the  deed  174^9  the  appelant  is  the  prrferable  heir  under 
tiiat  investiture  to  Duchttl  as  wdl  as  to  Overmains.  Oh  there 
grounds,  witimt  goihg  httbati  I  think  fbti,^  in  rdatioittd 
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Oranftfatt  and  Dndial,  the  mterloeuton  shoull  be  altered,  mid  13  Nor.  1899« 
the  qipellant  prefened  in  the  competition.  v«»Y^«i/ 

In  Mb  view,  it  is  perhaps  not  neoeasary  to  enter  into  the|^|^]^^'?^ 
question  respecting  tiie  original  validity  of  tihe  alteration,  or  its       ..— ^ 
liability  ta  prescription*    As  the  questicm  has,  however,  beea^^^7|^- 
hOy  argued,  I  most  say—.  Pre$eripiictu  . 

1.  That  I  Ihink  the  idtenttion  was  certunly  not  valid  in      *— ^ 
totes  bnt  that  I  thmk  the  bad  part  of  it  separable,  i.  Q.  thefott^"^ 
aiienitiim  in  so  fiur  as  rdated  to  the  hrirs-female  of  Will^ 

tofieUL  Over  tiiese  hws  Alexander  Porterfield  in  1743  had 
ae  power;  and,  tharefere^  his  eziMnas  inaortion  of  them  in  n 
later  j^aee  of  Ae  destination,  and  his  expunging  of  tiiem  finnn 
Asir  proper  place,  must  both  be  hdd  as  null.  But,  with  this 
ttneetioB,  I  think  tiie  rest  of  the  alteration  might  have  origi- 
aallj  been  made  efectual* 

2.  Thiit,  in  respect  to  prescription,  I  do  not  see  how  there 
Mild  be  any  jwescription  daring  tibe  Kfe  of  Alexander  Porter^* 
Ud,  who  heU  the  power  of  aMeratioft  during  his  life*  TiU 
bis  death  it  was  never  finally  exerciasd,  nor  could  be  (operative. 
Qa  his  death,  Aere  appears  to  have  been  an  immediate  aUiga^ 
tion  bmdii^  William  Porterfield  and  his  hare  to  nudce  up  titles 
agrmMy  to  tiie  alteration,  which  was  liaUe  to  the  negative 
iraerqption,  like  any  otiber  oUtgation,  provided  there  existed 
m  the  oHigee  a  snffieient  inftorest  ta  ]^!eacribe  against  it  And 
Ifiiiak  William  Porterfield  had  a  safiicieBt  interest,  as  merely 
heir  of  entail  in  possessioo,  in  as  fiur  as  the  alteration  brought 
in  additieul  nibstitnteB  of  entast^-every  heir  of  entail  having 
aa  uitcvest  to  get  rid  of  after  substitutes  of  entail  as  fiu*  as  he 
caa,  aadpai^culaily  w  heir  in  whose  hors  and  assignees  g6« 
BORdly  the  destination  termmates.  And,  further,  William  Poiw 
terfdd  had  a  suffi^ent  interest  to  prescribe,  in  as  fiff  as  Iqr  tha 
alteiation  hia  own  heinhlemftte  were  postponed  to  a  numto:  o( 
lion  who  previously  were  postponed  to  them^  of  not  in  the  en-^ 
ttil  at  all,  Boyd  P<Nrterfield  had  intereats  just  litmilar  to  those 
of  William,  L  e.  to  get  rid  of  the  addiltional  substitutes,  and 
ilai  of  ^e  poetpovement  of  his  own  l^m^emeleLto  other  heirsi 
lAo  in  the  cniginal  entail  stood  poatpwed  to  them.  Alexander 
FttterfieU  second  seema  also  to  h»ve  had  similar  interests  to 
paseribe.  Perhaps  it  may  be  held  that  the  first  of  these  bte. 
t9t^  wnff  6itiiigiii0be4  bjrthe  deaths,  without  issue,  of  Pprtecv 
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field  of  FiiUvbod,  and  Porterfield  of  Hi^Iand,  at  aome  time 
not  precisely  stated.  But  at  least  the  other  interest  remained 
all  along.  I  do  not,  therefore,  tUnk  it  necessary  to  inquire 
whether,  independently  of  any  special  interest  of  this  kind,  an 
heir  of  entail  in  possession,  upon  an  investiture  destined  to  him- 
self and  any  set  of  heirs  of  entail,  and  hound  hy  an  ohligation 
to  obtafai  hew  infeftment  in  ftvour  of  himself,  and  any  other 
set  of  heirs  of  entail,  has  not,  from  the  rery  circumstance  Aat 
this  is  an  obligation  to  do  what  is  hot  for  his  own  advantage, 
and  whedier  he  chuses  or  not,  sufficient  interest  for  extingulrii* 
itig  it  by  prescription,  if  he  shall  chuse  not  to  fulfil  or  to  ao* 
knowledge  it  P  I  certainly  feel  inclined  to  answer  die  questaon 
}n  the  affirmative ;  but  it  is  not  necessary  to  decide  upon  that 
general  and  abstract  view  here.  I  may  observe,  however,  that 
I  do  not  think  the  case  of  Welsh  in  point,  that  case  havin|p 
been  considered  asone  In  which  there  was  no  immediate  obli« 
gation  to  take  new  infeftment,  but  only  to  h<M  the  estate  on 
the  tide  of  the  entail,  which  was  held  to  have  been  suffici^itij 
done.  I  think,  then,  that  the  obligation  to  execute  the  aU 
terationwas  liable  to,  and  is  lost  by,  the  negative  prescriptton; 
tmd  in  that  case  the  obligation  must  perish  altogedicr,  since 
the  alteration  is  not  made,  and  nobody  is  bound  to  make  it. 

The  opinion  which  I  have  yiet  given,  it  wOl  be  observed,  it 
ap^cable  to  the  deed  17^2,  viewed  as  to  alteration  only,  nol 
bn  die  supposition  that  it  could  be  regarded  as  a  nomination 
tandtf  the  substitution  hseiedibus  nominandis.  In  diat  vxewj 
die  cause  assumes  an  aspect  somewhat  different.  In  that  view, 
I  conrider  the  two  d^eds  1721  and  17^2,  as  forming  two  parts 
of  the  entail  of  Duchal,  &c.  left  by  Alexander  PorteriieM. 
These  parts  I  consider  both  as  conveyanceir,  not  as  mere  evi« 
dence  of  any  fiict  extrinsic  to  the  conveyance  of  entail.  Then 
1  consider  these  deeds  so  &r  distinct  deeds,  that  die  ezistenee 
and  full  effect  of  the  first  nowise  depends  upon,  or  necessarily 
Implies  the  existence  of  the  second.  The  deed  1721,  even  in 
this  view,  was  a  sufficient  efieotive  settlement  in  itsdf,  an  en^ 
tail  liable  to  no  objection  on  that  account,  although  no  snch 
teed  as  that  of  17^2,  nor  any  nomination  under  die  power  of 
nomination,  ever  had  bete  exeeated.  The  deed  1742  was  exei. 
ented,'and,  I  shall  suppose,  was  immediat^y  optative  as  a  no^ 
iniaatian  of  hein  under  th^  power  of  jiominatH^n  m  tito  deed 
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I^Sl.    YetstiU  the  deed  1721  moaiAed  a  dedd  m  itadf  ex  ts  N^r.  laW;. . 
frdesiifficieiLt  and  valid  as  a  title  to  the  estate,  aiid>  therefore,     v— --y— i/ 
a  perfectly  good  ground  of  positive  prescriptlaaiy  provided  it  was  l^^^^^^l^ 
fiiUowed  with  proper  poeBeasion  attributable  to  it  alone,  ezcku*  ■■ 

siye  of  any  other,  and  particularly  of  the  deed  17^*  Then  I  ^^f^-  * 
think  that,  in  respect  to  Duchal,  a  title  by  infeftment  was  made  Pr^mipHm. 
up  by  Boyd  Porterfield  in  17^7»  luider  the  deed  1721  ahme,  — * 
onittii^  all  mention  of  the  deed  17^»  aod  the  like  title  was^^^^ 
oontinued  after  him  by  Alezandar  Porterfield;.  and  on  this  Judges. . 
tide  the  peaceable  poasesnon  continued  to  be  held  by  these  par- 
ties down  to  .1815y  when  tins  competition  arose.  I  think^. 
thodhre^  that  in  retation  to  theaclands  the  poative  pmcrip^ 
tion  took  place.  For  I  see  no  reasan  to  doubt  that  an  heir  of 
ettbdl,  peaceably  possessing  hndsfbr  40  years  \xptm  an  entailed: 
iafeftment  to  himself  and  a  cevtaia  clasa  of  heunsy  prescribes  po^ 
flitively  in  fiivour  of  himsdf  and  that  sort  of  heir^.whether 
against  a  stranger  asserting  a  right  to.  the  estate  superior  to  that 
of  the  entauler,  or  against  any  other  party,  alleged  difipoiiee  or 
alleged  hdr,  pretending  rig^t  contrary  to  that  in&ftment,  and 
to  tiie  disadvantage  of  the  possessor,  or  the  heirs  of  the  infeft- 
oient..  Im  regard  to  these  last,  in  particu]ar>  I  cannot  see  that 
it  makes  any  matmal^  difference  whether  they  claim  under  a 
new  dispositioa  or  obligation  of  entail,  for  whidi  it  is  alleged 
the  ofttail  left  power,  or  und^r  a  deed  of  namination,  for  which 
it  is  alleged  the  entail  left  power..  The  pqritiye  prescn^tion 
ssems  to  me  equally  to.  exclude  all  such  pretensions  to  disturb* 
the  existing  investiture.  The  reasons  of  the  statute  of  pse* 
soriptfeon,  particularly  the  danger  of  foi^iery,  appty  justas  mudi. 
to  the  one  as  to  the  other.  It  iff  argued  by  Mr  Corbet  Por- 
tndiddk,  indeed,,  tbatihe  possession  must  be  ascribed,  not  to  tim 
deed  Jt^21  alone,  but.  to  it  as  qualified  by  the  deed  1742  ;  and^. 
BO  ^ubt,  if  that  were  tiie  case,  there  would  be  no  prescription..' 
Bat  I  cannot  adopt  tiiat  viewv  I  do.  indeed  tiiink  that  an  heir 
of  estail  uy  senre,  or  taka  apieoqyt  of  dare  constat,,  und^  a' 
asadnatiQn.Qf  hdra^  for  whidi  romn  has  been  preserved  by  m 
il0(tigu^'^  kac«w^;ii>ifl  Ti^kminoOTiiiB  But  then  he  must  do  what! 
hi» been,  done  in.the  case  of  Rozburghe^  and  other  casss-of  that: 
^pct»  i.  ei  hSBhssrrke.or  pueeept  of  daremust  meDstumthe  deed) 
of  vmlinstisD^  nAl^ojerely  mwrtiian.  tfaa  dteei  containing^  poweir 
tt  wikf  ttatilonki^tion^  whiah  iaa  q^iitadifii^reniL  thing  from. 
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Stewart  it 
Porterfiold, 

OpiQioii8o£ 
consultied ' 


tbeeristeiioe  ofadaed  mactoal  ezenk^of  Oat  poireBi  i^* 
nothing  is  mentioned  in  a  Bervioe,  or  pi^eccpt  of  dare  oovtaC^ 
bul  a  dead  with  a  substitution  hseiedibus  nominaadis,  it  seemN 
that  the  inference  must  be  that  the  serviee  is  a  serFiee,  or  pn^- 
^tofidare-QoivBtat,  under  diat  deed  only  contaimBgithepotyvry^ 
but  not  undev  any  deed  containing  an  actual  ezerdee-  of  tiiat- 
pover.  I  omnot,  thflcefioare,  adcqpt  the  arguatumt  of  IHT-Forter-*. 
field  on  this  point.  I  do  not  consider  the  case  of  Doi^laa  to* 
be  applicable,  since,  in  that  case,  there  was  mention  (wkkhy 
Oough  vague,  was  held  sufficient  for  designation)  of  the  daaii 
pf  nomination  aotually  executed  under  the  power. 

In  r^ard  to  Ovennains,  in  this  view  of  the  nature  of  ih0 
deed  174S  as  a  nomination  mesely,  the  case  seems  different.  It 
4oes  not  appear  that  any  titie  was  ever  ntide  up  to  Afise  laiida 
^duding  the  deed  1743.  Base  infeftment,  indeed,  was  taken 
pf  these  lands  on  the  deed  1731,  when  it  was  firsf  granted,  and 
)ie&>re  the  deed  1748  existed ;  and  this  was  afterwaidsoonfrmed 
by  tiw  superior,  without  any  mention  of  any  actual  deed  of  no- 
mination ;  but  I  do  not  consider  that  as  ezdusive  pf  any  aolieei- 
guent  deed  of  nomination  to  be  executed  by  Alexander  Porter- 
field  There  is  some  difficulty  in  this ;  but  I  thia^  I  can  go  so 
fiur  as  to  hold  that  a  superior,  giving  a  charter  to  a  pewsp,  and 
the  heift  to  be  named  by  him  in  a  subeefuent  deed,  doe^  grant 
an  infefkment  that  does  invest  those  hein,  as  such,  when  tiba 
nomination  is  Jnally  left  effectnaL  Tlmt  is  quite  a  diffiBtent 
thing  firom  a  service  aiidinfeftmeat,  aftera  nomination  has  beear 
made  taking  no  notice  of  it,  but  only  mentioning  the  deed  cob- 
taining  a  dause  of  power  to  make  sudi  nomination.  In  the 
former  case,  the  superior  makes  aU  the  mention  of  the  noauna-> 
tion  that  can  possibly  be  made,  i.  e.  he  mentions  itas  a-deed 
tp  be  made  in  future ;  in  the  latter  case,  the  service,  thoii|^ 
the  deed  of  nomina^on  has  actually  been  made,  makes  no  i 
tion  of  any  such  deed  having  been  made  or  existing,  but  i 
only  of  the  deed,  with  the  dause  of  power  to  nominate,  estactly 
as  it  would  have  spoken  if  no  such  nomination  had  ever  been 
made.  I  do  not  think,  therefore,  that  there  is  any  inconsis^* 
tency  in  holding  that  the  nomination  in  the  one  case  is  eacdiadi 
ed,  and  not  in  tiie  other.  It  is  true  that  afterwards,  in  174M^ 
William  Forterfidd  took  confirmation  of  the  deed  ITM,  and 
fnfeftment  on  i^  ndtboiit  amtim  ^  t^  deed  l|4Ss  wd  I 
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do  Aink  tltat  ibis  coiifiniiati<m  wa«  excliiBive  of  the  latter  deed,  is  Hot.  m9< 
But  theB  I  coneehre  that  the  prior  base  iiifeftinent,  though  not     ^*"^y'*^ 
confirmed,  continued  to  exist,  and  has  nerer  been  in  ^nyirajrp^^^J^Jl*^ 
eztingnbhed,  but  now  (in  this  view  of  the  deed  1743)  is  avaiU  y 

nig  to  Mr  Porterfield,  as  hot*  of  William  Porterfield,  in  ^^^b»9h^^^ 
capacity  he  now  elaiins.     In  tiiis  vieW)  then,  of  the  deed  174B,  FrtMrip^&m.  ^  > 
88  a  mere  nominiition,  I  think  thef«  is  no  room  fop  preaoriotiion'       '  ■ 
astoOvermahis;  and,  in  respect  to  it,  Mr  PorlepfkM  mnst  ^ J^||u^ 
preraiL    But  I  need  hardly  repeat  that  I  do  not  myself  adept^udgei. 
^t  view  of  the  deed  1743. — ^In  respect  to  the  snperioritlBs,  I' 
do  not  see  that  flie  adoption  of  thisTiew  of  tiie  deed  1748  makes 
%y  diBfarenoe. 

^' Lvrd  MeadoiSibdnk. — I  eoncor  in  erery  part  of  thejudg«> 
pent  as  delivered  by*  Lotd  *M*Kenzie.  - 

l/ifd  Medwyn.'^l  concur  in  ihe  foregoing  opinion,  in  so  for 
ai  k  considers  1Jie*deed  1743  as  an  exercise  of  the.po\i^r  of  al- 
teration reserved  by  Alexander  PorterfieM  in  flie  inama^  eon-* 
tract  17^9  except  perhaps  as  to  the  nomination  of  the  hdrs- 
Bttle  oi  FuUwood  and  Hapfamd ;  and  that  it  is  not  to  be  held^ 
88  fte  ffiHng  up  of  what  has  been  termed  the  sixth  substitntion,  '^ 

by  die  nomination  of  heirs  between '  the  hdrs-fomale  of  his  son^ 
Vnifiam^  body  and  the  heirs-female  of  his  own  body ;  and,  9» 
to  the  resnlt  dedttcible  from  Ah,  that  Sir  Michael  Shaw 
Stewart  is  entitled  to  be  preferred  in  tids  competition  so  for  aif 
legaids  the  estates  of  Dnchal  and  Overmains. 

PerhaqMT  I  do  not  difier  materially  from  tihe  views  contained 
in  the  latter  part  of  the  opinion ;  bnt,  as  it  is  unnecessary  to 
enter  upon  t]hem.  In  consequence  of  the  view  I  take  of  the  deed 
1742,  that  it  is  an  exercise  of  tiie  power  of  alteration^  I  i^^ther 
wifb  to  ifltHbiA  oflRfiring  any  opinion  as  to  the  consequences  of 
foe  alteration  having  gone-beyond  tiie  powers  reserved  in  the 
deedl731,  and  as  to  what  would  be  the  eSect  of  the  deed  1743 
on  foe  rights  of  the  parties,  viewing -it  as  a  nomination  under 
the  substitntion  haeredibus  nominaadis. 

When  tiie  cause  was  advised  with  these  opinions— 
Lord  PUndUg  said— I  have  considered  this  case  attentively,  Opinion  sf 
and  was  prepared  to  givB  a  detailed  and  ndnate  6pinion  upon^^^'^^'^ 
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Court 


US^.  IflM. the  dtfioMBt  points irhich  are  ai^;aed  iathe  papers  befimus; 
but  I  find  that  it  would  be  wone  than  useless  to  do  so,  as  the 
.  result  at  which  I  have  arrited  agrees  in  erery  point  with  the 
opittimi  of  the  LordPrerident  and  the  majority  of  the  consulted 
Judges,  and  I  could  add  nothing  to  their  reasoning,  in  which 
I  entirelj  eoneur,  as  I  do  likewise  in  many^  of  the  pri^poeitions 
eatpreased  in  the  qiinion  of  IaoA  Cringletie^  who  arrives  ulti- 
matdy  at  the  same  coadusioa  as  the  migorify  of  the  Court. 
I  therefore  think  it  unnecessary  to  add  any  thii^  more  except 
to  eq[Hress  this  concurrence^ 

The  Lord  JusHce-Clerk.^^yfhfai  this  cause  was  formerly 
before  us,  I  had  occasbn^  more  than  once,  to  deliver  my  opinioB 
i:i|x«  it  at  fidl  length*  I  have  again  considered  it  with  all  the 
atttetttkm  in  my  power»  and  with  the-  assistiinoe  of  the  new  ar- 
gument in  the  papers  now  before  us.  I  shall  therefore  only  say 
now,  that  I  have  been  confirmed  in  my  former  opinion,  which 
eobeides  witii  that  of  the  nugority  of  the  Court   - 

Zorcl  CringkiU  had  ncrthing  to  add  to  his  painted  opinion  ^ 


Judgment 


Lord  Glenlee  was  declined  as  formerly^  on  account  of  hia 
fomHy  connexion  with  one  of  the  daimants. 

The  Cowrt^  therefore,  in  conformity  with  the  c^nnion  of  m. 
authority  of  the  consulted  Judges,  repeated  their  foomer  ]»%• 
ment  ef.l5th  May  18il,  finding  '  that  the  claimant,  Janaen 
«  Corbet  PorteffieU^  ia  preferable,  and  entitled  to  be  served 
^  heir  of  taibia  and  provision  under  the  brieves  purdiased  bgr 
«  him ;  repel  the  olyeetiima  to  his  title ;  and  dismiss  the  bnevea 
«  of  Sir  Michael  Shaw  Stewart' 


i^  FnAMon,  Kmp^  Show  SUumrU  Alt  Dtm  rf  Fmo.  (Mmere^j 

SoL'Gm.  r  Hope  J  J.  A.  Murray  JV.  Patrick,  W.  S.  and  A.  Sufitk^ 

ion,  W.  S.  Agents.  J'.  Clerk. 
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Ik.  A  COUHT  OF  &BSS10N.  M 

SECOND  DIVISION. 

No.  VI.  I4ih  November  182»« 

DAVID  BARRY 

against 
JOHN  GEDDES. 

TiTLS  TO  PlTS8VE<-*BAlVKEirPT. ^1.  A   pattjf  OlflMOi  HUkt 

'  in  a  eoM^Hsion  for  eount  and  reokomng  and  paymmU  cf 
a  dAt  induded  in  a  'dieporiiian  omnium  bonotum  jraniod 
ufon  k»  ohMnkig  decr^  ef  oesohi  though  it  be  alleged 
thai  the  bakmee  euedjor  would  leaiee  a  eurplue  i^kr  em^ 
defying  hie  ereMon.  %  But  hewiUbe  entitled  to  pr^ 
eeed  in  eueh  aeOon  in  virtue  ef  a  enieequent  reoonmegance 
hg  the  trust-diepen^,  with  the  coneent  or  aequieeoenee 
oftheoredUere. 


Thb  eofmpany  et  BjAMeoa  and  Bsorry  w  Mquestratad  in 
1891^  and  seMed  witt  their  imdilon  k7>  9.  oomporition  oi  Jam 
tl.  k  the  pmmd,  fwiyabfe  bf  tbvee  mstalmeqito,  irith  second 
fertke  twofiiBfe*  John  Greddae  and  his  bxotiiar  ware  the  caxi. 
Ifeaan ;  and,  in  relief  of  diciar  guarantee,  a  ooaveyanoe  waa 
graniled  to  them  hj  the  trustee  of  the  whole  of  the  sequeBtmted 
fimds.  Accordingly,  {he  wining  up  of  the  oompany  a&iri 
was  linr  some  time  committed  by  John  Geddes,  as  alleged  by 
Barry^  to  a  third  party,  and  afterwards  Geddes  himself  afri 
Bomed  the  direct  and  imcontrolled  management  Meanwhile 
Robertson  died ;  and  Barry,  the  only  oti^r  partner,  being  nn- 
aUe  to  pay  the  last  instalneat,  was  subjected  to  ultimate  pecw 
maal  difigenee,  from  which  he  was  rdieved  by  the  process  oC 
oeano,  upon  his  granting  a  disposition  omnium  bonorum  to  the 
inearoeratikig  creditor  hi  coaunoa  ftnti. 

Geddes,  in  order  to  €atri>lish  a  title  in  his  own  persoit  to^ 
eertun  heritable  suigectB  limt  bdonged  to  RoberCMm,  iMNaig^ 
an  aetim  of  ooastitittica  and  decburatar  agaiaat  Baory^  mA 
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14  Not.  1829.  others,  conduding  to  have  it  found  that  he  was  in  advance  a 

^-nr^'    certain  large  sum  on  account  of  his  cautionary  obligation,  and 

^^1^'         that,  as  he  alone  had  intromitted  with  the  bankrupt's  funds,  and 

■       paid  the  composition,  he  had  the  sole  interest  in  the  trustee's 

^^^Jj^J^^'*"*' conveyance^  and  was  entitled  to  complete  a  right  to  Robert* 

son's  heritable  property,   and  to  dispose  of  it  for  -his  r^ef. 

There  was  besides  a  personal  conclusion  against  Barry  and 

Robertson's  representatives  for  payment  of  the  balance  due  to  the 

pursuer.    Barry  met  this  action  by  a  counter  process  of  count 

and  reckoning  and  payment  against  Geddos,  wfaidi  was  conjoin- 

ed  with  the  former ;  and  he  afterwards  obtained  the  benefit 

of  the  poor's  roll. 

Geddes,  while  he  passed  from  the  personal  eonchujon  agakiat 
Barry  in  the  action  of  constitution  and  declarator,  objected  to 
his  title  to  insist  in  the  count  and  reckoning,  on  the  ground 
that  he  was  divested  by  the  disposition  omnium  bonofom  in 
favour  of  his  creditors.     The  Lord  Ordinary  (Cringletie)  is 
respect  of  this  objection,  <  found  that  it  was  not  competent  for 
Barry,  hoe  statu,  to  insist  in  thiy  actioa,  and  dismissed  tbe 
same,  and  assoilzied  the  defender,  reserving  to  the  puxBmet 
to  call  his  creators  to  account  for  their  conduct  and  intro- 
missions with  his  funds.^    His  LoTddiip  afkerwiffdi  aAeved 
to  this  interlocutor ;  ^  reserring  lo  the  {Msrsuer,  if  he  shall  ok* 
tain  any  reconveyance  from  bis  creditmrs,  to  insist  agaiaal  tbe 
defender,  &c. ;  it  being  understood  flia^  in  liie  eonfoined  pio« 
cess  of  constitution  and  declarator,  the  porsiMir  dqiarts  .from 
flie  conclusions  against  the  defender  Barry,  to-  any  otter 
effect  than  to  enable  the  pursuer  to  make  up  an  eflfitctnal 
title  to  the  heritable  snbjectff  mentioned  in  the  libel,  and  tm 
grant  a  conveyance  tbereof  to  the  purdiaser  on  receiviDg 
jfByment  ot  die  price.' 

The  Court  adhered,  in  hoc  statu,  to  this  judgment;  and 
remitted  to  tiie  Lord  Ordinary  to  consider  die  effect  of  a  re« 
conveyance  to  Barry^  rince  obtained  from  some  of  the  credi* 
tors. 

Ab  it  was  maintained  that  there  oonld  be  no  effectual  letnK 
cession  without  a  reconveyance  fit>m  the  trustee,  underthe  dia^ 
position  omnium  bonmrum,  and  as  diat  person  was  now  dead» 
Beny  appUed  for  the  appointment  of  a  new  trustee  or  fiwtori 


Digitized  by 


Google 


ad  tlie  CdiiA  aoomdinglj  nominated  a  *  frctor  ferliehDof  of  14  far.itmi, 

*  die  cvedtlon,  and  all  others  eoneerned,  for  ezecutingthe  said    ^^  »  ~' 

*  Inst,  instead  of  the  said  deceased  trustee,  with  the  usual  Q^aLT 

^  poven.^     Afio-  siome  inrestigatioii  into  the  affairs  of  the      •"■"    ' 

wmfBBfy  tbe  judiciai  &ctor^  in  conformity  to  the  resolution  ^  d!!!^^^'^^* 

Baqrofthecreditorty  to  which  onlj  one  of  the  rest  s^peared  to 

algest,  executed  a  reoonyeyande  in  &T01ir  of  Barry.    In  these 

oifWDstanoeBy  th4  Lard  Ordinary  <  sustained  the  title,  of 

^  Bsrid  Barry  to  pursue  thia  action,  in  consequence  of  the 

^  FBtaoeeamB  now  and.fannerly  produced/     His  Ldrdship, 

^oveirer,  had  pfeviously  found  that,  before  3atry  was  eotitled 

to  proceed  in  the  action,  he  muift  pay  the  expenses  already  ia^ 

samd,  and  also  find  caution  for  future  ^vqp^nmu    But  the 

GoaH  Mailed  the  latter  part  o£  the  interXpauttitr* 

'  Against  th^jiid§pnent  sustaining,  the  titl^  to  insist,  the  d^-DefenderV 

fMerjpfoodeci^-Theolgeotion?  founded  onwantd  title  to  pul^^^^ 

me,  asat  tfete  date  of  the  action,  and  during  several  years  Of  tnitw 

sa|aeDl  litigation^  which  has  been  sustained  by  final  interlocor 

W%  ^flino%  te  oVnated  by  a  title  since  acquired,  ev«n  assuming 

ike  ijkanicter.  in  idiich  the  pursuer  now  attempts  to  insist,  and 

fntia  wUeh  the  «otiQii  was  onginfdly  instituted,  to  be  id^K 

«ttL  But  these  cbaraetm  are  diftsmt     The  libel,  descrik. 

%  Ae  ^pmnsner  aa  a  partear  of  the  firm  of  Robertson  and 

Bsiry,  oUs  on  llie  defender  to  account  to  him  in  that  chanww 

tor  ior  fall  intromissionB  with   the  company  funds,  and  to 

Itadb  payment  of  his  share  of  the  alleged  balance  due  by  dia 

dcimder ;  whereat  the  dmraeter  in  whidi  he  now  comes  for** 

vaid  is  that  of  assignee  of  the  creditors,  to  whom  he  had  (7amh» 

faftd  the  chum  in  queaUon,  with  an  express  power  to  sue  for 

and  discharge  it ;  Whitelaw,  2d  July  1618,  FaL  Did.  (Mar. 

191367);  Aberemnbie  v.  Anderson,  15th  Nov.  1666,  Dirl. 

fifor.  13,877);  Qun  t^.Sinelair,  13th  July  1678, /"oum/.  TJior. 

13^988);  Paxton«.  Hunter,  Feb.  1740,  KUk.  (Mar.  16,121); 

Giea  V.  Glm,  17th  Nov.  1826,  S.  and  D. 

Answered — ^The  pursuer  had  always  the  radical  r%ht  to  Purmier's 
daand  an  aooounting ;  *i^  the  retrocession  by  the  creditors  ^1^ 
udAetruslee)  wd^  the  div<w«lion  omnium  bonorom,  is  not 
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Pursuer's 


t4Kor.lim.the<9reafi<mof  anewtiile,biittlie  discharge  of  m  mere  incuai- 
^^  I  ^'    biance  on  that  right,  otr,  in  other  words,  the  removal  of  an.  ob- 

Q^ll^         stniction  to  the  enforcement  of  a  right  which,  as  in  the  case  of 
— -—       every  trust,  ronained  with  the  punuer  after  executing  the  dia- 

ywtegirtw. position.  Supposbg  a  reversion  after  satisfying  tihe  claims 
of  the  creditors,  it  is  beyond  dispute  that  the  pursuer  had 
a  good,  and  indeed  the  sole  title  to  sue  for  it;  and  if  the 
creditors  discharge  their  claim  to.  the  rest  of  the  debt»  the 
pursuer'^s  original  right,  as  at  die  date  of  the  actiiony  be- 
comes thereby  enlarged.  But  no  new  title  is  superadded — others 
is  no  change  of  the  groundof  action.  It  is  amistake  to  say 
that  the  pursuer  insists  as  the  assignee  of  the  creditorB,  er 
that,  by  founding  on  die  rBConveyaaceof  arigbtwithwhidilie 
had  encumbered  his  own,  there  was  a  radical  cbai4;e  of  tlie 
original  ground  of  action.  Accordingly,  the  interlocutors  dis- 
missing this  action  bore  expressly  to  be  ^  in  hoc  statu,^  there- 
by implying  that  there  was-  no  absolute  in^w^Mteaey  in  ths 
title  to  pursue  as  set  forth  in  the  summoos. 


Opinimisnd 
Judgment  of 
Court. 


7%e  Court  unanimously  adhsred  to .  the  interlocutor  of  tbe 
Lord  Ordinary,  sustaining  the  title  to  pursue;  their  Lord- 
ahip0  appearing  to.concur  in  the  opinion  expressed  from .  the 
chair,  that  the  retroceasimi,  under  tiiecireumstancQs  ef  the  easBi 
would  effectually  bar  any  of  tiie  creditors  from  calling  Greddcp 
Jigwi  to  aQooant  for  his  intromissions. 


JiOrdi  Reskm.and  CringUUs^  Ordinaries.  For  the  Pursuer,  Skemt^ 

Sandford.  AintUs  and  M^AOan,  W.  $.  Agents.  For  tbe  Defender, 
Dean  qf  Fae.  (Jejfrey)  D.  M'-Farlandy  A.  GiUiet-  T.  Syme^  W,  S. 
Agentr       it.  Clerk. 

8. 
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FIRST  DIVISION. 

No.  VII.  18  NwmAer  1809. 

HUGH  ROSE 

agaimai 

DONALD  M'LEOD  and  his  CURATOR. 

FoBBXGN. — ^Re8  JvDiOATA.*— J  dectee  m  afofmgn  court  nai 
kM  as  res  judicata  against  As  rspfsssntaiios  of  a  partg 
toko,  although  kUersstsd  in  iks  suity  was  not  fersonailbg 
eilfrf  tf|  it. 

Ik  die  year  1801,  the  punocr,  Mr  Rose^  Mr  J.  Cnnwisnl 
If^Leod,  and  Mr  B0tbii]ie»  entered  into  a  partMnhip  caHed 
the  Geaniefl  Plantation,  far  the  purpoee  of  cultivatiBg  cotton 
k  Berbiee.  In  1808,  the  partnmhip  was  of  matual  oonsent 
diMolTed ;  Mr  Rose  becoming  bound,  aceording  to  bis  original 
iropOTtion  of  the  shaiee,  fer  threo-dgfatfaa  of  the  ddbte,  and  tb^ 
edio- tire  pifftnen  for  the  remaining  five-ctghthfl.  Anetherconk- 
faay  was  dienentored  into,  called  the  New  Greeniefli  Plantation^ 
bjrMr  M^Leodand  Mr  Bethmie;  Aeaew  oonpany  bting  at 
this  time  indebted,  to  a  considerable  amount,  to  the  pursuer 
iw  soper-adTances  made  by  him.  In  1810,  a  commission  of 
bankroptey  was  issued  against  M>  M^Leod,  who  was  engaged 
ia  a  separate  copartnery  in  London,  which  became  insolvent. 
la  1818,  after  an  attempt  to  wind  up  the  afiairs  of  the  Old 
Geanies  Plantation  by  what  ia  called  a  willing  sequestration, 
the  estate  was  put  under  judicial  sequestration,  in  which  the 
yanuar  Mr  Rose  appeared,  and  was  ranked  £>r  the  balance  s>id 
to  be  due  to  him  fiur  the  advances  he  had  made  to  the  old  coyn* 
psay ;  and  in  1814  he  raised  an  action  in  the  Court  of  Berbiee 
Imt  the  constitution  and  recovery  pf  tliis  balance.  The  citation 
b  tins  nation  was  directed  against  <  the  person  or  persons  wh« 

*  niay  represent  the  five-eighth  shares  of  Plantvtion  Geanief 
^  ntuated  on  tiie  west  coast  Ckiraatine,  within  this  Colony,  the 

*  property  of  J.  C.  M'Leod  and  John  Bathm^  defeadiuits. 
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Pursuer^ 
Plea. 


ks  Not.  1889.  In  this  action  appearance  was  made,  and  pleadings  given  in  far 
^       ' '~     Mr  Bethune,  *  as  representing  the  five-eiglith  shares  of  Planta- 
M^Leod.         ^  ^^^  Geanies,'*  but  not  for  Mr  M^Leod ;  and,  afiter  consideraUe 
■  litigation,  judgment  was  pronounced  in  £B.Vour  of  the  pnrsuer; 

^fi^itmtaM  ^^^  this  judgment  was  afterwards,  in  general,  affirmed  by  the 
Prlry  Council  in  England. 

Upon  Mr  M^Leod'^s  death,  the  pursuer  brought  l^e  present 
action  against  the  defeiidaS  his  heir,  for  pa]na[ient.  A  rariety 
of  pleas  were  stated  hj  the  parties;  but  it  is  only  necessary  to 
notice  thl&  following. 

The  pursuer  maintained  that  the  decrees  of  the  Court  of 
Berbice  and  of  the  Privy  Council  formed  an  effectnal  decnib 
Against  M^Leod,  and  were  availaUe  against  his  heir,  and  at 
all  events  afforded  prima  fiicie  evidence  of  the  justice  of  the 
claim,  and  laid  upon  the  defender  the  burden  of  pfoVing  its 
injustice. 

In  defence  it  was  pleaded,  that  the  decrees  in  question  oouM 
liol  form  a  res  judicata  against  the  defisnder,  in  respect  itwasob- 
takied  in  an  action  to  which  his  ancestor  was  not  called  as  a 
party  \  so  that  the  decree  was  not j  and  could  not  be  a  posoDal 
decree  tigainst  him ;  and  of  course  could  not  be  effectual  against 
his  hrir,  and  that  it  was  therefore  necessary  for  the  pursua  te 
^establish  his  debt  aliunde.  It  was  answered  that,  by  the  bw 
4iS  Berbice  tJie  decree  was  a  personal  decree,  and  that  tlu^  was 
%i  matter  which  it  was  competent  to  prove  by  Ibe  evidence  o^ 
foreign  lawyers. 

The  Lord  Ordinary  found  ^  that  the  defender  is  not  d^ 
^  barred  by  the  decree  pronounced  by  the  Courts  of  Be^ 

*  bice,  &c.  from  pleading  that  there  was  no  d^t  origiDal- 
^  ly  due  by  the  deceased  Jiones  Crawford  M^Leod,  Esquire, 

<  the  defender's  fother,  or  that,  if  such  debt  did  ever  eadst,  it 

*  is  now  cut  off  by  prescription  or  otherwise ;  and  appointed 

<  the  pursuer  to  lodge  a  minute  stating  how  and  in  what!  i 
'  ner  he  proposes  to  instruct  his  present  dainlL^ 


Defender*! 
IPlea. 


Judgment. 


Opinion  of 
Court. 


The  pursuer  reclaimed  against  this  interlocutor ;  but  Ae 
Catltt^  after  advising  minutes,  unanimously  adhered,  and  found 
the  pursuelr  liable  in  esEpenses  firom  the  date  of  it. 

Lard  Balgray  observed^  that  if  there  had  been  any  ezpresB 
acknowledgment  of  the  debt  on  the  part  of  the  late  Mr 
M'Leod,  the  oise  might  have  been  different;  but,  looking  to  ib» 
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proceedings  in  the  action  before  the  court  in  Berbice)  w  eetab- 18  Nor.  imu 
lishing  the  debt  against  him,  it  was  necessary  to  oonsid^  the    ^  ^ »  "-^ 
natnre  and  terms  of  the  citation  in  that  action,  to  judge  whether  ^^,^^^ 
the  decree  in  it  could  personaily  affect  him.     The  citation  was  ■■ 

against  the  person  or  persons  who  may  represent  the  five^hth  ^^g^,_^ 
shares  of  the  Geanies  Plantation ;  and,  accordingly,  ^inst  fhat      .^...— 
estate,  or  the  persons  representing  it,  a  decree  in  the  action  would  Opinion  of 
be  effectual.  But  thef e  was  no  citaii<)n  against  Mr  M^Leod  per- 
sonally, nor  did  he,  or  could  he  represent  the  estate,  being  di- 
vested by  his  bankruptcy.    No  personal  decree,  therefore,  could 
pass  against  him  in  that  action,  and,  consequently,  his  heir 
6)ul(i  not  be  bound  by  it. 

Lord  GiUies  said — That  the  point  td  be  determined  tras, 
whether  the  decrees  In  question  amounted  to  such  a  res  judicata 
against  the  defender,  as  to  preclude  him  from  stating  defences 
agsdnst  the  pre^t  action.  To  establish  this  there  must  hav'e 
been  an  effectiial  personal  decree  against  M^Leod,  which,  (what- 
ever the  temfs  of  the  decree  might  hare  been)  there  could  ndt 
fee,  as  the  action  was  directed  against  the  estate,  oi*  thos^  repre^ 
sentbg  it,  and  not  against  Mr  M'Leod  personally.  In  any 
other  view,  parties  Tl'ho  might,  at  any  former  flmd,  haVe  held 
property  in  Berbice,  would,  at  any  future  period,  be  rendered 
personally  liable  for  actions  brou^t  against  such  property,  or 
those  I'epresenting  it,  sllthough  they  had  long  ago  disjposed  of 
such  property. 

The  other  Judges  concurred. 

Lord  Meadawhank^  Ordinarr*        Act  bean  ^/Faei  fJiff^,)  P.  Mtterimh 
&r«0  «iMf  J2«M^  W.  Bi  Agents.  Alb  Skfme*         Jomfh  Gord^, 

W.  &  AgmU  D.  Cl#ik« 

C. 
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9£(!0ND  DIVISION. 

Hih  VIII.  17  November  1829. 

MARY  MCLEAN 

against 

WILLIAM  ELDER. 

Husband  and  Wife.^-Proof. — What  evidence  of  kabite 
and  repute  is  necessary  to  ittfer  marriage j  by  cohabitation 
as  hiMband  and  wife. 

McLean  raised  an  action  of  declarator  of  marriage  against 
Elder,  before  the  Commissaries,  founded  upon  all^jed  cohabi- 
tation as  married  persons,  and  being  habite  and  repute  such. 

It  iqppeared  in  proof  that  the  defender,  who  was  an  officer  of 
excise,  had  commenced  an  illicit  intercourse  with  the  pursuer,  who 
came  to  lire  with  him  as  his  housekeeper.  Sometime  after  the 
the  con^m^cement  of  this  intercourse,  they  went  to  bed  together 
upon  one  occasion,  in  a  public  manner,  in  the  presence  of 
some  of  their  Mends,  who  drank  to  their  healths  when 
they  were  in  this  situation,  and  appeared  afterwards  to  hare 
considered  and  treated  them  as  married  persons.  They  after- 
wards cohabited  together  for  more  than  twenty-^our  yean, 
during  all  which  time  the  pursuer  Was  generally  treated  ^y  ibe 
defender  as  his  wife,  and  received  as  such  into  all  the  society 
to  which  he  was  admitted  in  the  different  places  at  which  he 
was  stationed,  and  resided ;  and  very  few  even  of  their  most 
intimate  acquaintances  entertained  any  suspicion  that  th«*Te  was 
any  irregularity  in  their  connexion. 

On  the  other  hand,  the  defender  had  constantly,  during  this 
period,  entered  his  name  on  the  books  of  Excise  as  a  bachehH: ; 
and  some  of  hb  acquaintances,  (chiefly  officers  of  excise,  who 
had  access  to  those  books)  deponed  that  they  did  not  bdieve 
him  to  be  married,  but  had  always  looked  upon  the  pursuer  as 
his  mistress ;  and  it  was  proved  that  the  pursuer  heradf  had, 
till  near  the-endof  ihe  oonnexion,  continued  incesBantly  to  re« 
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)  \riih  liiixi,  and  to  urge  hiai  to  a  <$ele1irstioil  cf  mar^l?  lf<yr.  Ittf^ 
riaee  between  them<                                                                       ^  ^» 
The  ocnsmiBsaries  found  ^  racts,  circumstances,  and  q^udi-^j^^r. 
'  fications  proved  relevant  to  infer  noarriage  betwixt  the  pur-       

*  sner  and  defender;  and  found  them  married  persons,  hus-^!^^*'  *"* 
'  band  and  wife,  accordingly;  with  this  explanation,  that  ihe Proof. 

*  fiicts  established  by  the  proof  are  sufficient  to  constitute  H 
^  marriage  betwixt  the  parties,  by  cohabitation  as  husband 
'  and  wife,  and  habite  and  repute  married  persons^  from  the 

*  period  of  the  bedding  of  the  parties,  proved  to  have  tiiken 
^  place  at  Almond  Bamk,  by  several  of  the  witnesses  in  the 


eaose.^ 


Tlie  defendei*  presented  a  bill  of  advocation ;  but  the  Cou  ft  judgmieuii 
nnaniMously  refused  it,  and  remitted  the  cause  slmpliciter  to 
the  oommissaries. 

This  case  appeared  to  all  thieir  Lordships  to  be  attended  Oplnkn  of 
with  considerable  difficulty,  chiefly  on  account  of  the  con-  ^  * 
flicting  evidence  of  the  habite  and  repute  in  which  the 
parties  were  held,  and  that  the  commencement  of  their  in- 
tercourse was  proved  to  have  been*^  illicit.  The  co^siderap- 
tions  which  swayed  the  opinions  of  the  Judges  in  favoxu" 
€f  the  pursuoE;.  were  the  length  of  time  during  which  the 
defender  had  treated  her  in  every  respect  as  his  wife,  and  ' 
had  uniformly  allowed  her  to  be  received  as  such  in  the  society 
where  they  lived ;  and  that  the  consequent  habite  and  repute 
w^  so  strong,  that  scarcely  any  of  their  most  intimate  ae^ 
quaintances  appeared  to  have  entertained  the  least  doubt  upon 
the  subject  imtil  the  commencement  of  the  present  process^ 
One  female  witness,  in  particular,  deponed  that,  after  forming 
an  acquaintance  with  the  parties,  she  had  visited  them,  and  re^ 
ndeA  as  a  guest  at  their  house  for  five  weeks,  without  ever  en-* 
tertaining  any  suspicion  that  they  were  not  married  parsons^ 
On  the  other  hand,  that  the  suspicions  of  the  witnesses  for  the 
defender,  (at  least  the  most  credible  of  them)  who  deponed  that 
they  did  not  believe  the  parties  to  be  married,  appeared  to 
have  arisen  from  the  manner  in  which  his  name  was  entered  in 
Uie  excise  bodes,  an  act  of  the  defender  himadf,  over  whidi 
the  pursuer  had  no  controL  Their  Lordships  were  unani- 
mously of  opinioii  that  the  public  bedding  at  Ahaoiid  Bank 
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17  No7. 1829.  WBB  not,  per  se,  relevant  to  infer  marriage,  if  the  partiee  had 
'—  f  •-'^    separated  soon  afterwards,  or  continued  to  treat  each  other  as 

£Lde^  ^'  unmarried  persons ;  but  that,  taken  along  with  the  subsequent 
cohabitation,  and  the  change  of  manner  in  the  defender  to- 
wards the  pursuer,  by  afterwards  holding  her  out  to  the  world 

Proof.  .^  .  as  his  wife,  and  allowing  her  to  be  received  by  his  acquaintances 
as  such,  it  might  fairly  be  taken,  as  the  commissaries  had  hdd 
it,  as  the  date  at  which  the  cohabitation  as  husband  and  wife 
commenced. 

Act.  A.  M^NeiU.        Alt.  Dean  of  Foe,  (Jeffrey)  GreJitm  BelU       R.  ^  A. 
Kennedy  and  Latnoni  jf  Newton^  Agents. 

V. 


Hfuhandand 

Wife. 


FIRST  DIVISION. 

No.  IX.  18  November  1829. 

The  Rev.  Db  NICOL  and  Da  GRANT, 

against 

MAGISTRATES  and  TOWN  COUNCIL  of  Dundee. 

Stipend. — Stat.  54  Geo.  III.  c.  169. — Additions  made  io 
the  stipend  of  a  minister,  declared,  at  the  time,  to  be  only 
payable  during  his  incumbency,  found  not  to  be  due,  upon 
a  vacancy,  to  the  fund  for  the  widows  and  children  of  the 
ministers  of  the  Church  cf  Scotland,  under  the  above  act 

The  stipend  of  the  East  and  South  Church  of  Dundee,  at  the 
time  the  late  Dr  Davidson  was  presented  to  that  charge  in 
1783,  was  L.105.  Is.  8d.  This  stipend  was  not  paid  out  of  the 
teinds  of  the  parish,  but  partly  from  the  proper  funds  of  the 
burgh,  and  partly  from  the  funds  of  different  incorporations 
and  charitable  institutions  within  the  burgh.  After  Dr  David- 
son was  presented  to  the  charge,  various  grants  were  made  to 
him  by  the  Magistrates  of  Dundee  at  different  times,  as  ad- 
ditions to  his  stipend ;  but  the  minutes  of  council  declared  these 
were  only  during  his  incumbency,  and  the  same  thing  was  dobe 
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vith  the  other  stipendiary  ministers  ia Dundee.    Dr  Davidson's  1«  NarMwa. 
sfipeod  was  in  this  way  raised  to  L.275,  which  was  the  stipend  j^.^*  J,^^ 
pjable  to  him  at  the  time  of  his  death  in  December  1825.   The  Ma^trates 
drareh  continued  vacant  tiU  October  1826.  of  Dundee. 

By  the  Act  54  Geo.  III.  c.  169)  regarding  the  fund  for  ^esupend. 
iridows  and  children  of  the  ministers  of  the  Church  of  Scotland,  J'^'-  *^  ^ 
it  is  pronded  that  ^  when  any  parish  in  the  Church  of  Scot- 
'  land  becomes  vacant  by  the  death,  translation,  resignation, 
'  or  deprivation,  of  an  incumbent  holding  the  pastoral  cure  and 

*  benefice  of  such  parish,  and  that  vacant  stipend  thereby  • 

*  arises  subsequent  to  the  crop  and  year  1813,  such  vacant 
'  stipend,  in  so  i^  as  it  has  heretofore  been  applicable  by  the 
'patron  to  pious  purposes,  shall  thenceforth,  and  in  all  time  to 
'  oome,  be  levied  in  manner  herein  aftermentioned,  and  paid  to 
<  the  said  general  collector,  who  is  hereby  authorised  to  levy 
'  and  discharge  the  same  by  himself,  his  deputies  or  fectors ; 
'  aod  he  is  alsQ  hereby  authorised  and  required  to  apply  the 

*  prodnce  to  the  purposes  of  this  act,  under  the  direction  of  the 

*  trustees  appointed  to  manage  the  said  fund,*— *any  law,  statute, 
'  or  custom  to  the  contrary  notwithstanding.** 

Under  this  statute,  the  collectors  of  the  Widows^  Fund  gave 
a  charge  to  the  Magistrates  of  Dundee  for  payment  of  L.130. 
3b.  0^.,  being  the  half  of  the  full  stipend  paid  to  Dr  Davidson,' 
under  deduction  of  part  which  had  been  paid  by  some  of  the 
oorporations,  and  that  for  the  vacant  stipend  of  the  said  charge 
froni  Whitsunday  to  Martinmas  1826,  the  stipend  up  to  Whit* 
nmday  being  payable  as  ann  to  the  family  of  the  deceased^ 
The  magistrates  presented  a  bill  of  suspension  against  this 
charge,  which  was  refused  to  the  e:^tent  of  L.52.  10s.  9d., 
being  half  of  the  admitted  ancient  stipend  of  L.105.  Is.  Sd.^ 
but  passed  quoad  ultra. 

In  the  reasons  of  suspension,  in  so  &r  as  the  charge  conclu- 
dad  for  more  than  the  half  of  the  old  stipend,  the  suspenders 
fkadei^ 

I.  The  statute  founded  on  by  the  chargers  refers  u>  the  an«  Suspenden* 
Mt  privilege  of  the  patrons  in  the  disposal  of  the  vacant  sti<^ 
poid  arising  out  of  the  tithes  of  the  parish,  which,  by  the  Scpt- 
tithsti^tut^,  the  patro^s  were  bou^d  to  4pply  to  pioui»  uses.  Of 
e,  where  no  tithes  existed,  burdened  with  a  stipend  to  the 
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|8Kov.  189d.  minister,  there  could  be  no  fdnd  oyer  which  the  patron'^s  privi- 

'^"^'V*^    lege  could  eictend,  and  which  he  was  to  apply  to  pious  uses. 

M^trates  of '^'^^  vacant  stipend  was  just  the  sum  which  would  have  been 

Piindee.         payable  to  the  minister  out  of  the  tithes  if  there  had  been  no 

vacancy ;  Ersk,  B,  i.  tit.  6,  §  13 ;  Bank.  B.  ii.  tit.  8,  c.  77- 

The  stipend  payable  to  Dr  Davidson  waa  not  from  the  tithes 

of  the  parish,  and  cannot  be  held  to  &11  under  the  description 

of  the  statute  founded  on  of  *  vacant  stipend,  so  £eu-  as  it  has 

^  heretofore  been  found  applicable  by  the  patron  to  pious 

>  uses.' 

II.  The  additions  that  were  made  at  different  times  to  the 
original  stipend  payable  to  Dp  Davidson  were  all  personal  to 
himself— ^specially  limited  to  the  endurance  of  his  life— expressly 
declared  to  form  no  part  of  the  fixed  stipend  of  the  establish- 
ment, and  granted  undo*  various  onerous  conditions  and  re» 
strictions,  These  grants  were  all  extinguished  by  the  death 
of  the  incumbent,  in  whose  favour  they  were  made.  It  remained 
with  the  magistrates  to  renow  them  or  not,  as  they  should 
think  fit,  in  favour  of  his  successor. 


Ch«rger»» 
Fleas. 


Answered  for  the  chargers— » 

I.  The  argument  of  the  suspenders  in  regard  to  the  act  of 
Parliament  founded  upon  would  apply  equally  to  the  original 
stipend  of  L.105,  whidi  is  not  payable  out  of  the  tithes  of  the 
parishr  Bnt  it  is  settled  that  the  act  applies  to  that  old  sti-r 
pend,  the  bill  of  suspension  having  been  refiised  to  that  extent, 
and  that  judgment  acquiesced  in  by  the  suspenders. 

II.  The  additional  grants  which  were  made  from  time  to 
time  to  the  minister  were  nothing  else  thfin  a  part  of  the  per- 
manent income  attached  to  the  cure  of  the  benefice.  The  very 
^ame  sum  which  was  paid  to  Dr  Davidson  has  been  received  by 
)iis  successor. 

III.  One  half  of  the  whole  stipend  was  paid  as  ann  to 
ilie  executors  of  the  deceased  clergyman,  which  shews  that,  m 
[SO  far  as  regarded  the  ann,  the  suspenders  considered  these 
fidditions  as  forming  part  of  the  permanent  income  attached  to 
0iiB  living. 

IV.  If  these  additions  had  not  been  considered  as  permanent, 
tbe  mipisfer  would  have  been  entitled,  under  the  late  acts  of 
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Parliameiit  (1810  and  1814)  to  have  applied  to  Exchequer  to  la  Kor,  I82t. 
get  the  stipend  made  up  to  L.200.     No  such  application  waa    '-  t  — ^ 
made,  or  could  be  made,  because  the  magistrates  could  ^<>^£^tntM  of 
withdraw  the  grants  they  had  given,  and  thus  relieve  them- Dundee, 
selves  by  throwing  tfafs  burden  on  Exchequer,  vanmui 

Siat.  64  Gm. 

The  Lord  Ordinary  sustained  the  reasons  of  suspension,  and///-  e.  lea. 
suspended  the  letters  and  charge  simpliciter;  and  to  this  judg-     ^^^ 
ment  the  Court y  on  advising  a  reclaiming  note  for  the  chargers, 
and  after  receivbg  a  report  as  to  the  practice  of  the  several 
buighs  in  Scotland,  adhered. 

Observed  on  the  Bench. — The  act  of  Parliament  founded  on  Opinion  of 
by  the  chaigers  could  only  apply  to  what  was  the  established  or  C!ouit. 
fixed  stipend  of  the  cure.  The  additions  that  were  made  from 
time  to  time  to  Dr  Davidson  were  expressly  declared  to  be 
merely  personal  to  himself,  and,  therefore,  could  not  be  consi- 
dered as  forming  the  fixed  stipend  of  the  charge.  If  such 
a  doctrine  were  held,  it  would  prevent  patrons  or  heritors 
from  giving  temporary  assistance  to  clergjrmen  whose  teinds 
vere  exhausted,  and  who  had  no  means  of  getting  an  aug- 
.  mentation,  and  which  was  sometimes  given  by  an  heritor  grant- 
ing a  beneficial  tack,  sometimes  by  a  grant  of  money  during 
the  incumbency ;  but  these  were  all  personal  to  the  incumbent 
far  the  time,  and  never  could  be  held  as  fixing  the  permanoit 
ammmt  of  the.  stipend,  and,  therefore,  could  not  come  under 
the  provisions  of  the  act  founded  on  by  the  chargers. 

Lord  Ordinary,  Meadawbank.         For  Chargers,  Grani*         T.  Roberitom, 
W.  S.  Agent        l^or  Suspenders,  Fortyth,  Geo.  HogarUiy  W.  S. 

Agent.       S.  Clerk. 

T» 
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FIRST  DIVISION. 

Vo.  X.  18  November  1829. 

ROBERT  URE— Pc^iWoner, 

Baotckupt.— Jurisdiction. — Public  Officek.-— -i«  dppH- 
eation  to  the  Court  by  an  interim  factor  on  a  sequestrated 
estate  for  an  interdict  against  the  Postmaster-Oeneral  and 
his  deputies^  to  present  them  from  forwardimg  to  the  bank- 
rupt foreign  letters  appearing  to  contain  remittances^  and 
for  an  order  upon  the  Postmaster-General  to  deliver  such 
letters  to  the  factor^  found  to  be  incompetent. 

The  petitioner,  who  was  interim  factor  on  a  sequestrated  »: 
tate,  presented  a  petition  to  the  Lord  Ordinary  upon  the  bills, 
(by  the  authority  of  the  creditors)  stating  that  remittances 
were  expected  from  abroad  by  the  bankrupt;  and  that,  in 
order  to  prevent  these  from  being  carried  off  from  the  credi- 
tors, application  had  been  made  to  the  Postmaster  in  Glasgow 
to  deliver  up  such  letters  as  might  come  to  the  bankrupt ;  but 
that  the  Postmaster  had  refrised  to  accede  to  their  request,  un- 
less authorised  by*  the  Secretary  of  State.  In  these  circum- 
stances, the  petitioner  craved  their  Ilordships  to  *  interdict  the 
'  Postmaster  at  Glasgow  from  delivering  or  forwarding  any 
"i  letters  to  the  said  bankrupt,  or  to  his  address ;  and  to  order 
<  the  said  Postmaster  to  deliver  all  letters  which  may  pass 
^  through  the  Post-Office,  addressed  to  the  said  bankrupt,  tq 
*  the  petitioner,  for  behoof  of  his  creditors.'* 

The  Lord  Ordinary  ^  appointed  the  petition  to  be  intimated 
f  to  the  bankrupt,  and  also  to  the  Postmaster-General,  and  to 
f  the  postmaster  of  the  district ;  and  appointed  answers  to  be 
f  given  in  by  the  said  bankrupt  within  three  days  fdFter  such 
f  intimation ;  and,  in  the  meantime,  prohibits  and  interdicts 
f  the  said  bankrupt,  and  all  others  in  his  name  or  right,  from 
f  removing  any  letters  addressed  to  him,  and  deliverable  bom 
f  the  post-office,  without  the  authority  of  the  sheriff-depute  of 
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*  Lanark^e,  or  his  substitute,  or  other  judge  ordinary  of  the  is  Not.  isst; 

*  bounds.'  '^'  -r  —' 
Thereafter,  the  Lord  Ordinary  appointed  the  petition,  with^]^  peUtiwi- 

a  minute  subsequently  given  in  by  the  petitioner,  (stating  that        ., 
no  ansif^ers  had  been  lodged)  to  be  printed  and  boxed  to  ^®5^!j!lS2Li. 
Court.  Pubiie  Qffiegr^ 

It  was  also  stated  in  an  additional  minute,  that  the  bank* 
jrapt  had  gone  to  England,  leaving  written  orders  that  all  let^ 
ten  which  might  arrive  for  him  at  the  post-office,  Glasgow* 
should  be  forwarded  to  him  in  England. 

At  the  first  advising,  the  Lard  President  observed,  that  it^pinl<>n«f 
appeared  to  be  entirely  beyond  the  powers  of  the  Court  to 
authori^  a  sheriff,  or  any  other  person,  to  detain  and  open  let^ 
ters  addressed  to  an  individual,  and  lying  in  a  post-office.  In 
9  case  where  there  was  an  allegatioii  of  fraud,  or  amy  other 
erime,  the  course  was  to  apply  for  a  warrant  to  apprehend 
the  iqdividual ;  or  permission  to  detain  and  open  letters  mighty 
in  cases  of  great  crime,  be  obtained  on  the  special  application 
of  the  Lord  Advocate,  as  had  been  done  in  the  <^e  of  Brodie. 
Sudi  matters  were  properly  within  the  province  of  the  Secre- 
tary of  State,  and  did  not  fall  within  the  jurisdiction  of  the 
Court  of  Session.  If  competent  in  the  present  case,  similar 
applications  would  be  so  in  all  cases  of  bankruptcy,  which 
would  lead  to  great  difficulties  and  embarrassments. 

Ijord  Craigie  concurred  with  the  Lord  President  in  think* 
ing  that  the  Court  had  no  direct  authority  over  the  PostmasteTft 
General  or  his  deputies.  Still,  hoM^ever,  diese  parties,  as  well 
officially  as  individually,  were  under  a  moral  obligation  to  use 
all  means  within  their  power  to  prevent  wrong,  and  to  secure 
property  to  its  true  owner.  To  say  that  these  officers  were 
not  to  interfere  in  any  case  would  enable  any  individual  to 
take  a  letter  out  of  the  post-office  upon  payment  of  the 
postage,  and  would  enable  a  letter-carrier,  according  to  hia 
pleasure,  to  give  an  unjust  advantage  to  one  party  over 
apother.  To  a  certain  extent,  therefore,  his  Lordship  thought 
fbat  the  interference  of  the  Postmaster-General  and  his  deputies 
might  npt  only  be  warranted,  but  required  from  them';  and, 
with  these  views,  while  officiating  on  the  bills,  he  had  directed 
mtimation  to  be  made  to  them,  without  any  interdict,  or  aii 
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MNoT.  laMli  Older  upon  them  to  answer  the  petition  which  had  been  g^ven 
'■"^^^     in.     With  regard  to  the  bankrupt,  bus  Lordship  was  still  of 
er.  ^*  opinion  that,  for  the  purpose  of  preventing  him  from  with- 

■■■  ■  drawing  money  or  effects  which  did  not  belong  to  him,  or  from 
JwitSSm.  ™teiTupting  the  regular  administration  of  property  over  which 
JP^Me  OJker.  he  had  no  longer  any  authority,  the  Court  ought  to  interfere. 
^^~"  In  the  case  of  a  controverted  succession,  where  the  daimants 
Court  demanded  delivery  of  letters  addressed  to  the  ancestor,  or  where 

the  parties  bear  or  assume  the  same  name-— or  in  the  case  of 
two  individuals  living  under  the  same  roof,  and  having  not 
only  the  same  name,  but  the  same  designation — surely  one  of 
the  parties  mig^t  insist  that  the  letter-carrier  should  not  sur- 
render to  the  one  more  than  the  other,  without  inquiry,  letters 
which  by  their  address  might  be  delivered  to  either.     In  this 
case,  not  only  the  money  contained  in  letters  addressed  to  the 
bankrupt,  but  the  letters  themselves,  are  prima  &cie  the  pro-, 
perty,  not  of  the  bankrupt,  but  of  the  creditors,  represented 
by  the  factor  or  trustee ;  and  the  right  of  possession  b  by  the 
statutes  transferred  to  them.     But  what  was  here  proposed  was 
not  that  the  letters  should  be  delivered  to  these  parties,  but 
that  they  should  be  exhibited  to   the  judge  ordinary,   who 
might  ddiver  to  the  bankrupt  the  letters  relating  to  his  do- 
mestic afiairs,  or  where  the  interests  of  third  parties  were  con- 
cerned.    The  same  precaution  was  used  in  actions  of  exhibi- 
tion,   where  writings  are  required  from  an  individual  not  a 
party  to  the  suit,  and  who  may  be  in  possession  of  letters  only 
partially  affecting  the  matter  at  issue,  or  containing  communi- 
cations of  a  confidential  nature  relatmg  to  others.     In  the  case 
of  common  carriers  by  sea  or  land,  there  appeared  to  be  no 
doubt  that  letters,  as  well  as  effects,  if  addressed  to  a  sequestrat- 
ed bankrupt,  might  be  stopped,  or  the  delivery  interdicted  with- 
out some  previous  inspection ;  and  there  seemed  to  be  no  distinc- 
tion between  the  two  cases.  In  this  case,  an  order  had  been  given 
by  the  bankrupt,  that  letters  addressed  to  him  should  be  forward- 
ed to  him  in  England,  which  could  not  be  permitted  without 
injury,  not  only  to  the  creditors,  but  to  third  parties.     His 
Lordiship,  however,  admitted,  that  in  consequence  of  the  terms 
of  the  application,  which  was  not  directed  against  the  banki' 
rupt,  there  might  be  a  well  founded  objection  to  the  interdict 
which  had  been  granted  against  him. 
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Lwi  GiUies  olwenred— That  the  present  wag  a  quertion  of  ^•*'<^-  *•••• 
great  importance,    involving  a  valuable  civil  right;  and  ^^xjwTwrtttiM* 
had  great  doubts  whether  it  was  competent  for  the  Court  er. 
to  interfere  to  any  extent  with  the  duties  of  the  Postmaster       r~* 
General  and  his  deputies  as  to  the  delivery  of  letters.     The  jurittUeiion. 
circumstance  of  a  party  becoming  bankrupt  was  no  sufficient  ^«^^  ojhtr. 
reason  for  his  being  deprived  of  that  right  or  command  over  opinion  of 
lu8  private  correspondence  which  was  enjoyed  by  all  others.  Couru 
It  had  been  said,  that  upon  the  death  of  a  party  to  whom 
letters  were  addressed,  and   where  the  succession  was  con- 
troverted, such  letters  might  be  opened ;  but  there  the  de- 
ceased was  no  longer  an  inhabitant  of  this  world,  whose  feel- 
ings  could  be  injured,  or  his  rights  affected  by  such  a  pro- 
cedore.    But  it  was  a  very  different  case  where  the  party  was 
onlj  rendered  bankrupt.     In  cases,  indeed,  of  felony,  or  other 
great  crime,  such  considerations  might  give  way  to  the  urgency 
of  the  occasion;  but  here  it  was  only  said  that  the  party  had 
become  bankrupt     It  was  not  alleged  that  he  had  committed 
BDj  illegal  act ;  and  the  presumption  was  that  he  intended  to 
act  fiiirly.     His  Lordship  did  not  see  upon  what  principle  the 
Court  could,  in  such  a  case,  interfere. 

Lard  BaJgray  concurred  with  the  Lords  President  and  Gil- 
lies. 

The  Court,  however,  before  pronouncing  judgment  upon 
the  petition,  allowed  the  petitioner  to  give  in  a  minute  re- 
stricting the  prayer  of  his  original  petition.  This  was  accor- 
dingly done ;  and  the  restricted  demand  was  for  <  an  interdict 
«  against  the  delivering  to  the  bankrupt  of  foreign  letters  ap- 
<  pearing  to  contain  remittances,  and  for  an  order  upon  the 
'  Postmaster  to  deliver  such  letters  to  the  petitioner  for  behoof 
*  of  the  sequestrated  estate.* 

But  the  Court  were  still  of  opinion  that  the  application, 
even  as  restricted,  was  incompetent,  and  that  they  had  no 
authority  to  interfere  with  the  duties  of  the  Postmaster-Gene 
nd  or  his  deputies  with  regard  to  the  delivery  of  letters. 

Lord  Gillies  read  a  letter  written  by  authority  of  the  Se- 
cretary of  State,  in  answer  to  an  application  which  had  been 
made  to  him  for  authority  to  stop  letters  at  the  post^ffioe  at 
Paidey,  addressed  to  a  certain  person  alleged  to  have  been 
guilty  vf  fraudulent  proceedings  towards  his  creditors,  and 
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IB  Nov.  1W9.  who,  it  appeared,  had  embarked  at  Liverpool  for  New  York. 
~  T  ™~^    The  answer  was,  that  the  Secretary  of  State  *  never  givca 
Ure,  petitfcm-  ^  ^^^^  order?  except  in  cases  of  flagrant  crime,  nor  to  such 
■       ^  an  extent  as  to  affect  innocent  persons.     He  cannot,  there- 
j^rUd^Oon,    *  ^^®'  comply  with  your  request ;  because  it  does  not  appear 
FuUio  Qfieer,  ^  that  (the  person  alluded  to)  stands  charged  with  any  cri- 
^  minal  offence ;  nor  do  the  persons  mentioned  in  your  let- 
*  ter,  whose  correspondence  you  wish  to  be  detained,  appear 
^  to  be  implicated  in  (the  bankrupf  s)  frauds.*^     In  these  cir- 
^^umstances,  his  Lordship  said  it  was  impossible  for  the  Court 
to  grant  the  interdict,  even  as  restricted.     It  would  be  a  vio- 
lation of  the  statute  relating  to  the  post-ofHce,  and  an  encroach- 
ment upon  an  important  branch  of  the  revenue. 
Judgment*         The  Court,  accordingly,  refused  the  petition  as  incompetent. 

l^ord  CfaigiSy  Ordinaiy,        For  petitioner,  Mort,      fT.  4'  G,  oM  B*  EUu^ 
W,  S.Agcnta, 

c 


SECOND  DIVISION. 

No.  XI.  18  November  1829. 

ANDERSON  BLAIR 
affainst 
MRS  RUSSELL. 

ANNUAL-BENT. — SociETY. — J  partner  being  debtor  to  the 
company  at  its  dissolution,  in  consequence  of  his  over' 
drafts,  triennial  accumulation  of  interest  was  allowed  till 
the^nal  settlement  of  the  debt ;  it  Jiciving  been  the  practice 
of  the  company  to  include  interest  in  the  annual  balance 
of  the  partners'*  accounts,  and  there  being  large  outstafid- 
ing  debts  due  by  the  company,  and  loans  obtained  in  the 
course  of  winding  up  its  affairs,  t^ith  which  the  intereti 
was  annually  accumulated^ 
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The  company  of  Messrs  Francis  and  John  Atiderson  and  ^•^^^^•'■*- 
GeiHge  Russell,  writers  to  the  signet,  was  dissolved  in  1814,  JT  T 
by  the  death  of  Mf  John  Anderson.  In  1824,  counter  ac-  Eusteli 
tions  Were  brought  by  the  represaitatiyes  of  the  deceased 
partnen'and  Mr  Russell,  for  the  adjustment  of  their  seve^-^^^l' 
ni  interest^  in  the  company.  In  the  course  of  the  proceed- 
ings, it  having  been  fixed  by  a  judgment  of  the  Court  that 
Mr  John  Anderson^s  share  of  the  profits  was  two-thixds,  and 
Mr  Russeli'^s  obe-third,  after  deducting  a  fixed  annuity  to 
Mr  Francis  Anderson,  the  Lord  Ordinary  made  a  remit  to 
an  accountant  to  prepare  a  state  of  accounts  on  these  prin- 
ciples. The  accountant  reported  that,  at  the  date  of  the  dis- 
solution of  the  company,  Mr  John  Anderson  was  indebted  to 
it  L.31,913,  and  Mr  RusseU  L.22,6g6 ;  and  at  the  close  of 
the  accounting  in  1828  a  balance  of  L.3921  was  still  due  by 
Mr  Russell  to  the  company,  while  a  balance  of  L.6356  was 
due  by  the  company  to  Mr  John  Anderson.  These  balances 
irere  brought  out  by  a  triennial  accumulation  of  interest  from 
the  date  of  the  dissolution  ot  the  company,  the  difference  be* 
tveen  simple  and  this  compound  interest  on  Mr  Russell'^s  debt 
being  L.979.  The  grounds  stated  by  the  reporter  for  calcubting 
int»est  on  this  principle  were*-That  the  uniform  practice  of 
the  company  was  to  accumulate  the  interest  annually  on  the 
partners^  accounts — ^that  the  parties  employed  to  wind  up  the 
affiiirs  of  the  company,  from  the  period  of  its  dissolution  tiU 
1^5,  were  almost  constantly  in  advance,  and  in  their  accounts 
mterest  was  stated  annually,  and  included  in  the  balance  carried 
to  next  yearns  accounts — ^that  the  company,  when  dissolved, 
woe  indebted  to  their  bankers  about  L.20,000,  and  some 
years  afterwards  a  further  sum  of  about  L.12,800  was  borrow- 
ed from  them  in  order  to  discharge  other  obligations  of  the 
eompany ;  and  upon  this  debt  the  bank  have  continued  to  re^ 
eeive  interest  in  most  cases  yearly,  but  sometimes  in  six  and 
eren  in  three  n^onths,  by  means  of  bills  which  were  discounted^ 
thereby  also  causing  part  of  the  interest  to  be  paid  in  advance ; 
and,  independently  of  these  circumstances,  it  was  stated  by  the 
rqwrter  that,  in  all  cases  where  the  accounts  of  partners  do 
not  stand  debtor  and  creditor  in  the  same  proportions  as  their 
shares  in  the  concern,  it  is  necessary,  in  order  to  do  justicshb^ 
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is  Nor.  1889.  Meesa  them,  that  some  periods  of  accumulation  shall  be  adopted. 
The  Lord  Ordinaiy)  ^  in  respect  that,  during  the  continuaoice 
of  the  copartnery  of  Andersons  and  Russell,  their  mode  of 
bringing  their  accounts  to  a  balance  was  to  bring  out  the  debt 
of  each  partner  to  the  concern,  to  calculate  interest  thereon, 
and  add  that  interest  to  the  capital,  whereby  there  was  an  ac- 
cumulation of  the  capital  with  tiie  interest  to  bear  inttirest 
after  the  balance ;  and  that,  by  the  interlocutors  of  Court, 
it  is  decided  that  these  balances  shall  govern  the  interest  of 
the  partners  in  time  coming:  Finds  that  this  mode  of  set- 
tling and  winding  up  the  concern  might  have  been  obsenred 
till  the  final  conclusion  of  their  relations  with  each  other,  as 
being  a  continuation  of  the  mode  of  adjustment  to  which 
each  had  consented  while  the  copartnery  was  in  esdstence, 
and  which  end  of  their  relations  does  not  happen  till  the  ba- 
lance due  to  or  by  each  of  the  partners  to  the  other,  shall 
be  finally  settled  in  this  action;  and,  therefore,  as  the  ac- 
countant has  accumulated  the  interest  with  the  capital  at  the 
^d  of  each  three  years  only,  repels  the  objection  to  such 
accumulation,  and  approves  of  the  report  in  that  particular/ 


Hefenden* 
Flea. 


Mr  Russell^s  represoitatives  reclaimedy  and  pfeaded^— The 
practice,  during  the  existence  of  the  c<Hnpany,  of  aceumulatisg 
interest  annually  with  the  debts  due  by  the  partners,  will  not 
sanction  any  periodical  accumulation  of  interest  after  the  dis- 
solution of  the  company.  The  partners  agreed  to  adjust  thehr 
private  accounts  annually,  and  to  include  the  interest  in  the 
balance  due  to  the  concern.  There  is  no  distincti<m^  as  to  the 
principle  of  diarging  interest  subsequent  to  a  oompany^s  disso^ 
lution,  between  a  partner^s  debt  and  that  owing  to  it  by  any 
third  person;  and,  certainly^  nothing  beyond  simple  inteiest 
could  be  lawfully  chained  against  tiie  latter.  Neither  is  the 
accumulation  of  interest  in  this  case  warranted  by  the  fact  that 
compound  interest  is  charged  against  the  company  on  sums 
due  to  its  bankers  and  others.  A  debtor  has  nothing  to  da 
with  the  terms  on  which  his  creditor  obtained  the  funds  that 
enabled  him  to  give  the  loan ;  Jolly  v.  Macneill,  28th  May 
1829. 


Afuwered  Sot  Mr  Anderson  Blair-^The  practice  of  the 
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eranpany  would  have  auihoiiaed  the  oontinuance  of  even  annual  18  Nor.  I8ft« 
aecnmidati^  of  interest  on  the  debts  due  to  it  by  the  partners,   ^^  ^ 
nntil  a  final  settlement  of  accounts,  especially  as  the  company,  aelL 
in  consequence  of  the  ovefdrafts  of  the  partners,  was  itself      "-— « 
obliged  to  borrow  money  upon  still  more  disadvantageous  terms*  ^JJJ^*^*^ 

Lml  Glenlee  thought  the  objection  not  weU  founded.  K^^^^ 
the  company  had  lent  Mr  Russell  the  sum  he  was  indebted  to 
it,  the  ordinary  rule  as  to  interest  would  have  applied.  But  it 
▼as  not  an  ordinary  contract  debt  Mr  Russell  was  just  an 
intromitter  with  the  company  funds,  by  which  he  occasioned  a 
direct  and  heavy  loss  to  the  company ;  and  he  was  liable  far 
all  direct  damage  which  was  occasioned  by  his  misapplying  the 
eompany  funds. 

Lord  PitmUly  was  of  opinion  that  though,  upon  general 
prindples,  there  might  be  room  to  doubt  the  legality  of  a  pe- 
riodical accumulation  of  interest,  the  circumstances  founded  on 
by  die  accountant  were  sufficient  to  justify  its  adoption  in  the 
present  case. 

The  Lards  Jmtice-Clerk  and  Cringletie  concurred  in  this  J^^f""***- 
opinion. 

The  Court  accordingly  refused  Hie  reclaiming  note. 

Urd  CHmgMs^  Ordinsry.  ^  For  And^ntM  BkAt^  Sol^Gmu  (Hap§)  Skmt, 
Crmctoufi  and  Anderson,  W.  S.  Agents.  For  Mr§  RutteU^  Dmm  rf 
Foe  (J^rey)  Ka^,  Baxter.  Roger  Ay(mn^  W.  S.  Agent.  T, 

Clerk. 

S. 
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SECOND  DIVISION. 

^fo.  XII.  19  November  1829* 

The  magistrates  of  pEExk 

against 

The  earl  of  WEMYSS  and  his  Tenant. 

1Part  and  PERtiNEiJT. — ^PnEscRiPTtow. — The  property  ef 
a  piece  of  land  may  be  acquired  by  the  proprietor  of  an  ad- 
jacent estate  upon  a  title  of  part  and  pertinent^  followed 
hy  prescriptive  possession^  notwithstanding  an  etvpress  con- 
veyance of  the  same  subject  in  a  crown  charter  to  another 
proprietor 9  and  an  ancient  decree  between  the  predecessors 
of  the  present  parties  upon  the  same  titles^  finding  that  the 
property  of  the  subject  belonged  to  the  holder  cf  the  crown 
charter. 

The  Island  of  Sleepless  is  situated  iii  the  channel  of  the  Tajr 
opposite  to  the  Barony  of  Elcho.  This  island,  together  with 
the  fishings  upon  and  around  the  same,  were  contained  in  a 
fcrown  charter  dated  15th  November  1600,  and  conveyed, 
along  with  other  subjects,  to  the  burgh  of  Perth. 

The  Earl  of  Wemyss  and  his  ancestors  have  been  infeft  Hrf 
more  than  200  years  in  the  Barony  of  Elcho,  with  parti 
and  pertinents,  which  formerly  held  of  the  monastery  of 
Elcho.  Upon  this  title^  the  proprietors  of  the  Barony  of  Elchd 
and  theit  tenants  had  occupied  and  assumed  possession  of  tiie 
Island  of  Sleepless,  which  was  only  separated  from  their  lands 
by  a  narrow  channel  of  the  river  navigable  at  high  water. 

An  action  of  reduction  and  declarator  was  raised  in  the  17th 
century,  by  John  Earl  of  Wemyss,  against  the  magistrates  of 
Perth,  concluding  that  their  title  to  this  island  should  be  re- 
duced, and  that  the  property  should  be  declared  to  belong  to 
him  as  a  pertinent  of  the  Barony  of  Elcho.  In  this  action, 
the  Court  of  Session,  after  allowing  a  conjunct  proof  of  posses- 
lion,  pronounced  a  decree  in  1637,  finding  that  the  property  of 
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the  island  belonged  to  the  burgh  of  Perth,  and  that  the  Earl  19  Vov.  1829. 

of  Wemyss  had  a  right  of  servitude  to  two-thirds  of  the  pas-     >— y'-^ 
.  '  ^  Magistrates 

turage  thereon.  of  Perth  v. 

Notwithstanding  this  decree,  the  Earl  of  Wemyss  allied  ^rl  of 

that  he  and  his  predecessors  had  retained  uninterrupted  and       j 

exclusive  use  and  occu|)ation  of  the  island  fbr  much  more  than  Part  and  Ptr^ 
forty  years  preceding  the  commencement  of  the  present  action.  ^^JJ^n/i<^ 

In  1805,  the  magistrates  of  Perth  raised  an  action  against 
the  Earl  and  his  tenant  to  remote  them  from  possedsion  of  the 
idand.  This  j^ocees  was  wakened  periodically,  and  kept  alive 
till  \W^y  when  it  was  conjoined  with  a  supplementary  sum- 
mons of  declarator  and  damages  at  the  instance  of  the  same 
parties. 

The  defender  alleged  immemorial  possession,  tod  pleaded 
his  prescriptive  right  to  the  property  of  the  island  upon  the 
title  of  his  infeftment  in  the  barony  of  Elcho  with  pertinents. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 
'  Finds  the  plea  that  the  Island  of  Sleepless  is  included  nomi- 

*  natim  in  the  charter  erecting  the  burgh  of  Perth  as  a  part  of 

*  the  sud  burgh,  while  the  defender  founds  his  right  to  it 
'  merely  as  part  and  pertinent  of  his  estate  of  Elcho ;  and  also 
'  the  ptea  that,  in  16379  by  a  decree  of  this  Court,  the  pro- 
^  perty  of  the  said  island  was  found  to  be  in  the  burgh,  bur- 
'  deaed  with  a  limited  servitude  of  pasturage  in  favour  of  the 

*  defender's  predecessors,  not  sufficient  to  exclude  the  defender 
^  from  a  proof  of  his  allegation  thid;,  by  possession  and  acts  of 

*  prop^ty  during  forty  years  prior  to  the  institution  of  the  pre- 
'  sent  process,  he  has  acquired  right  to  the  property  of  the  said 

*  island  ;  and,  therefore,  appoints  the  cause  to  be  enrolled,  in 
'  order  that  it  may  be  remitted  to  the  Jury  Court,  for  the  pur- 
'  pose  of  enabling  the  defender  to  prove  his  allegation  as  to 

*  possession  and  acts  of  property.' 

The  puiBners  reclaimed^  and  pleaded — That  the  Island  of  Punuerr 
Sleepless  was  a  separate  tenement,  not  adjacent  to  the  barony,  ^^^^ 
from  which  it  was  divided  by  a  public  navigable  river,  and 
that  it  was  derived  from,  and  originally  held  of,  a  different 
loperior  (viz.  the  Crown,  while  the  barony  was  church  lands 
ddived  from  the  monastery  of  Elcho)  ;  and  that,  consequently, 
it  could  not  be  acquired  by  a  title  of  part  and  pertinent  in  the 

Vol.  V.  F 
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19  Not.  1690.  &oe  of  *  a  direct  conveysmce  from  the  Crown,  and  a  decree  of 

^^^■nr"^    Court 

Mamstrates 
of  Perth  «. 
Earl  of 
WemysB,  &e. 


Part  and  Per* 

dnera. 
Prescription. 

Defender** 
Answer. 


Judgment 

Opinion  of 
Court. 


The  defender  answered — That  the  title  of  part  and  perti- 
nent was  sufficient  to  found  a  prescriptive  pofiseesion,  notwith> 
standing  an  express  disposition  of  the  subject  so  possessed  to 
another  proprietor ;  Young  v.  Carmichael,  17th  Nov.  I67I5 
Stair  (Mor.  9636) ;  and  Countess  of  Moray  v,  Wemyss,  20th 
Feb.  1676;  Stair  (Mor.  ibid.)  The  decree  in  1637  was,  stricdy 
speaking  no  title,  and  at  all  events  was  liable  to  be  lost  by  the 
negative  prescription  in  consequence  of  dereliction  for  forty  years. 
The  Town  of  Perth  have  also  admitted,  on  the  records:  of  court, 
in  their  pleadings  in  a  former  case  (Town  of  Perth  v.  Lord  and 
Lady  Gray,  9th  Jan.  1750,  Mar.  12,792)  that  the  property 
of  this  island  did  not  belong  to  them,  but  to  the  Earl  of 
Wemyss.  This  admission  is  merely  referred  to  as  a  £BM;t  which 
tends  to  shew  that  the  decree  had  actually  been  derelinquished. 

The  Court  unanimously  refused  the  note. 

Lord  Gtenlee. — If  the  nature  of  the  judgment  of  the  Court 
of  Session  in  1637  had  been  to  find  that  the  Earl  of  Wemyss 
had  no  sufficient  title  on  which  prescription  could  be  found- 
ed, however  much  I  might  have  doubted  the  propriety 
of  such  a  decision,  I  might  have  held  that  it  made  die 
law  in  all  questions  relating  to  the  same  subject  betweoi 
these  parties ;  but  I  cannot  put  any  such  construction  on  ihat 
decree.  The  whole  argument  which  is  now  maintained  on  the 
question  of  title  was  then  pleaded ;  but  nevertheless  a  proof  of 
possession  was  allowed,  which  would  have  been  absurd,  if  die 
Court  had  thought  that  there  was  any  objection  to  the  title. 
It  is  clear,  therefore,  that  the  Judges  at  that  tune  must  have 
held  that  there  was  a  good  title  of  prescription  in  the  Earl  of 
Wemyss,  if  the  proof  of  possession  had  been  in  his  favour. 
The  parties  are  exactly  in  the  same  situation  now;  and  we 
must,  therefore,  pursue  the  same  course,  and  allow  a  proof  of 
the  possession.  It  is  evident  that  the  former  judgment  pro- 
nounced in  1637  ^^  be  no  bar  to  this  proceeding,  because  it 
may  be  either  lost  by  the  negative  prescription  in  consequence 
of  dereliction,  or  the  defender  may  have  acquired  a  valid  righl 
by  the  positive  prescription  since  that  timeu 
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Lord  Pitmilly, — It  appears  from  the  interlocutor  that  the  10  Not.  1829 
puFBueiB  pleaded  that  the  defender  had  no  sufficient  title  on    ^*nr*^ 
which  prescription  can  he  founded.     The  question  of  titl^j^^rth*^ 
therefore,  is  the  only  one  now  before  us.     It  might  perhaps  Earl  of 
have  been  as  well  to  have  reserved  it  till  the  feet  of  possession     ^"^^   ^ 
was 'ascertained ;  but  as  the  pursuers  have  thought  iit  to  hnng  Part  and  Per* 
*it  forward  as  a  preliminary  question,  we  must  decide  it  ^^'^-^p^^^^m^ 
It  comes  exactly  to  the  point  stated  by  the  defender.     If  the  ■ 

pursuers  can  make  out  their  proposition  that  either  the  want^P^**!®"*®^ 
of  contiguity,  or  the  disposition  of  the  iaJand  in  the  charter  to 
them,  prevents  the  possibility  of  it  being  acquired  by  the  de- 
fender, as  a  pertinent  of  his  lands,  then  no  doubt  they  will 
succeed  in  their  action,  and  exclude  him  from  a  proof  of  pos- 
session. But  I  have  no  idea  that  this  proposition  can  be  main- 
tained in  the  fece  of  the  train  of  decisions  which  have  followed 
those  of  Young  v,  Carmichael,  and  the  Countess  ojf  Moray  r. 
Wemyss.  I,  therefore,  cannot  doubt  the  sufficiency  of  the  title 
produced  by  the  defender;  and  it  follows  of  course  that  a 
proof  of  possession  must  be  allowed.  The  decree  in  1637  <5an 
form  no  bar  to  it,  for  it  may  fall  und^  prescription  like  any 
oflier  right. 

Lord  Cringteite, — tio  one  can  dispute  that  the  title  of  pittt  ' 
and  pertinent  is  sufficient.      The  Judges   in  1637  followed 
exactly  the  same  course  as  we  are  doing  now,  by  allowing  a 
proof  of  possession ;  and  when  they  adjudged,  at  that  time, 
two-thirds  of  the  pasturage  to  the  Earl  of  Wemyss,  he  can  only  ' 
have  acquired  it  by  the  same  title  of  part  and  pertinent  which  ' 
he  now  holds,  and  which  is  equally  available  (if  followed  by 
exclusive  and  uninterrupted  posisession)  to  give  him  a  right  to 
the  property  of  the  island,  as  to  a  servitude  over  it. 

The  Lord  Justice-Clerk, — I  concur  entirely.  I  cannot 
conceive  any  decision  more  directly  in  point  than  that  of  IJie 
Countess  of  Moray  v.  Wemyss. 

Lord  Ordinary,  Medwyn.        Act  Skene^  PaUm^      Alt  Dean  4/  Foo.  (Jef, 
J^}Jmm98a%  Ahaen.        W.  Mwra^  W.  S.  tnd  ranT  4;  HiUf  Agenta. . 
T.  Ctvrk. 

U. 
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SECOND  DIVISION. 

No.  XIII.  20  November  1829. 

MARGARET  MILES,  &c. 

against 

ROBERT  SIM. 

Husband  and  Wife.— Doe*  a  promUe  of  marriage  given 
after  a  long  conHnued  illicit  intercourse j  andfoUotoed  bf 
copulay  infer  a  marriage  between  the  parties  f 

Miles  and  her  child  raised  a  declarator  of  marriage  and  legi- 
timacy against  Sim,  founded  on  a  promise  of  marriage  sube^ 
quente  copiiku 

The  promise  was  proved  by  the  following  letter  of  the  de» 
fender  to  the  parsuer,  dated  7th  October  1826.—'  My  Deak 

*  Mabgabet, — I  was  very  much  vexed  and  surprised  when 
^  Mrs  Croall  told  me  that  you  said  you  would  never  qpeak  to 
^  me  again.     You  certainly  had  been  only  in  jest,  or,  if  you 

*  are  in  earnest,  you  certainly  have  forgot  all  that  has  passed 

<  betwixt  us,  but  that  can^t  be  possible,  and  I  won^t  believe . 

<  but  that  you  love  me  as  well  as  ever.     I  intended,  when  I 

<  began  this  letter,  to  write  a  very  long  one ;  but  as  I  don^t 
^  know  your  mind  at  present,  I  shall  say  nothing  about  the 

*  promises  we  have  often  made  to  each  other,  which  I  look 
'  upon  as  binding  both  upon  you  as  well  as  upon  me,  and 
'  which  I  sincerely  intend  to  fulfil  on  the  19th  of  December  of 

<  this  year,  as  I  once  wrote  you  before ;  and  if  you  donH  ke^ 

<  your  promise,  you  certainly  shall  repent  of  it  when  it  is  too 

<  late ;  but  I  can^t  believe  that  you  are  such  a  hellish  deceiver. 
'  I  diall  wait  to  meet  you  on  Sunday  evening,  the  9th  of  Ihis 

*  month,  from  six  till  seven  o^dock  evening,  at  the  back  of 

<  Provost  William  Renny^s  Greenbank-house,  where  we  have 

<  very  often  met,  and  pleasant  happy  meetings  Ihey  were.   Do 

*  come  and  meet  me,  my  lovely  girl.    It  can^t  be  possiUe  that 

<  you  are  courting  with  a  heckler^  afttf  what  has  passed  be> 
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*  twixt  us.     At  any  TBte,  70a  certaialy  are  an  ungrateful  toVav.itm^ 

*  wretch,  if  you  don^t  meet  me  once  more ;  and  at  that  meet-  ''^  t  — " 
'  ing»  I  hope  we  shall  settle  every  thing  to  meet  before  Mr  gf^f^  ^^  ^' 
'.  Muir  of  St  Vigeans.     Now,  my  dear  nuidam,  if  you  really      — < — 

*  do  dislike  me»  have  the  goodness,  for  the  love  you  once  had,  ^fj?*"^  *^ 
^  or  pretended  to  have  for  me,  to  meet,  thou^  it  wwe  only 

^  for  two  miitutes,  to  tell  me  so  from  your  own  sveet  lips. 

*  If  the  trees  on  Eepty^HiUs  could  speak,  they  could  tell  some 
^  tales ;  but  all  will  yet  be  well ;  we  will  be  married  and  hap- 
'  py; — keep  as  near  to  six  o^dock  as  you  can.  As  I  said  be- 
'  fore,  if  you  don^t  meet  at  least  for  once,  I  prophecy  that  you 
^  will  rqpent.of  it  all  your  lifo^this  I  swear  to  you.     I  have  a 

*  great  deal  more  to  say  when  we  meet.    I  remain,  my  Dear 

*  Margaret,  your  ever  foithful  lover.    (Signed)  Robt.  Sim.^ 
It  was  proved  by  the  evidence  adduced,  that  the  parties  had 

frequently  had  illicit  intereourse  together  long  prior  to  the 
date  of  Ais  letter.  On  the  other  hand,  no  subsequent  inter- 
view was  distinctly  proved  to  have  taken  place  between  thenii 
until  several  montlia  after  its  date;  and  when  iheir  intercourse 
was  again  renewed,  it  seemed  to  have  lost  nothing  of  its  for- 
mer indelicate  and  illicit  character  in  the  estimation  of  either 
party.  The  pursuer,  in  particular,  still  continued  to  hold  her- 
sdf  out  to  her  female  companions  as  the  mistress  rather  than 
■the  wife  of  the  defender,  and  she  entered  her  son  for  baptism^ 
in  the  parish  register,  as  a  bastard  child. 

The  commissaries,  in  these  circumstances,  found  *  the  pro- 
'  mise  of  marriage  libelled  on  proved*  and  that  a  copuU  took 
^  place  between  the  parties  subsequent  to  said  promise :  Find 
^  these  fects  relevant  to  infer  marriage  betwixt  the  parties : 

*  Find  them  married  persons,  husband  and  wife  of  each  other 

*  accordingly ;  find  the  other  pursuer^  Robert  SoUi  a  lawful 
<  diild  of  said  marriage,^  ^, 

The  defender  presented  a  bill  of  advocation,  and  pfeadec^— Defender^ 
That  the  principle  upon  which  it  was  laid  down  by  our  insti-^^"* 
tutional  writers,  that  copula  following  upon  a  promise  of  mar- 
riage inferred  marriage,  was  dther,  Jlrsty  That  the  matrimo- 
nial  consent,  de  pnesenti,  which  had  been  previously  contraot- 
ed,  was  held  to  be  mutually  completed  at  the  instaiit  of  the 
.CQp%bi;  or,  metmdi^.  Upon  the  equitabk  .ooBaideration»  that 
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m  Nor.  189.  the  wramn  had  givrnk  up  ber  person  vpra  the  &ith  of  the  pt». 

'^  T  —     iiuBe,aiid  tiiat  the  man  was  thevebj  harvfd  from  reailinf ;  at 

gfj^**"*   least  it  was  naoeaHuy  to  aheiF  aome  oonaezwn  between  thB  pro- 

^--~       miM  and  the  aqnila  foUowiii^  upon  it,  aad  that  the  subsequent 

MMamdvad  SnteroDuns  riionld  be  of  setA  a  nature  as  to  shew  that  the 

'  parties  had  selied  upo&y.  aad  intended  to  be  bound  by  tlfe 

promise^ 

FuMucr'f  The  pursuar  atuweret^^Fir&i^  The  ^^encral  doetriae  main- 

tained by  the  defender  is  unsupported  fay  any  decunon,  and  coa^ 
trary  to  tiie  daily  practioe  of  the  Court,  and  to  the  decisioa  of 
Pennyoook  v.  Grinton,  ISA  Dee.  1752  (M^r.  12,677)  waA 
many  subsequent  oases.  Sec^mdi^,  Even  if  it  wore  well  found* 
ed,  it  is  inapplicaUe  to  the  present  ease^  as  the  letter  above 
quoted,  besides  giving  ezpremly  a  renewed  promise,  ooutniDs 
also  evidence  of  many  preHous  promises  which  had  passed  be- 
tween  the  parties,  upon  the  6kh  of  wfaioh  the  pursuer  had 
acted,  and  which  the  defender  refon  to  as  binding  upon  both 
parties.  The  parsuer^  ignorance  of  her  legal  rights,  at  the 
time  of  the  birdiof  her  t^ild,  could  not  defimt  them. 

Judgmenu  The  Court  (Lord  PUnUOy  dissenting)  rsAned  the  bill,  and 

remitted  the  cause  simplicitcr. 

Opinion  of  The  Lord  Ju8tu»4Jlerk.'*-^yi%  have  a  deUoate  duty  im- 

posed upon  us,  when  we  are  obliged  to  decide  sudi  causes  as 
Ae  present,  which  must  depend  upon  the  focts  proved.  On 
reading  tte  letter  of  the  7th  October,  I  have  no  doubt  that  ft 
amounts  to  a  promise  of  marriage,  and,  which  is  equaUy  ma- 
terial, it  contains  evidenoe,  by  the  admission  of  the  defended, 
that  repeated  promises  of  the  same  kind  had  previouily  passed 
between  the  parties.  It  is  also  a  v«ry  important  feature  of  tbiB 
case,  that  the  defender  has  not  ^ventured  to  produce  a«ngte 
letter  of  the  pursuer  to  him,  by  which  these  promises  might  be 
oa^lamed,  akheugh  there  is  evidence  in  the  odier  letten 
produoed  that  he  had  received,  and  was  in  poesession  ot  lettos 
of  the  pursuer,  wbicfa  he  might  iiave  produced  if  they  could 
have  aided  his  present  plea.  There  is  svficisat  proof  of  canal 
intercourse  between  the  parties  on  two  diferent  oecasioas  sub^ 
oequent  to  die  ^ate  4d  die  ateva  letter;  and  indeed  there  is  at 
te^gthik  rsIucAant  adaussiou  to  the  sa«ie  sfleot  by  tho  da- 
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fendo*  hindf .    Upon  irimt  giounil;,  therefore,  &  it:  tiist  heSO  Vor.  l«i. 
now  attnofrts  to  mahitaia  Aat  the  gtaami  rule  o£  law  does  not    \~'  ^  '^^ 
qiply,  and  that  Ais  promiBe  ralMnqaeate  oopula  does  not  iidsr^i^  ^"^  ^ 
marriage?  It  is  jugt  that  he  had  already  ^^oyed  poBscMon  of  . 

ibk  woman,  and  that  a  lengft  of  time  had  mtenrened  after^^*** 
Ae  {MXMnise  was  granted  before  the  iateroourse  wmsfenewed/  /         * 

Now,  as  to  the  former  of  these  euwunstances,  I  think  dwt^P^>^on  ^  ' 
doubts  may  well  be  entertained  of  the  evidence  by  whidi  it  is 
nid  to  be  made  oat  that  there  had  been  prerioiia  intercourse 
between  diem.  Bnt  without  resting  my  opinion  npon  Aese 
doubts,  I  am  prepared  to  take  the  case  upon  die  supposition 
that  sudi  previous  intercourse  had  taken  place.  I  stiH  cannot 
see  how  that  would  form  any  impediment  to  the  ap^oation  of 
tte  general  rule.  In  the  case  of  M^Sinnon  v.  Sands,  it  wtfs 
taken  for  granted  that  such  a  circumstance  wouU  ha)ire  ni> 
cfleet ;  and  in  the  late  case  of  Shillinglaw,  6di  Maffoh  1828, 
(not  reported)  the  plea  appears  from  the  reoord  to  have  been 
expressly  stated  and  ovemded. 

The  length  of  time  again  that  intnrened  after  the  promise 
was  granted  before  the  intercourse  is  proved  to  have  been  re* 
newed  can  be  of  no  avail.  There  is  no  pretence  that  any  thing 
passed  in  die  meantime  to  derogate  from  the  validity  of  the 
promise ;  and  indeed  there  is  no  evidenoe  that  the  intercourse 
may  not  have  taken  place  much  sooner  than  th^  next  oocasion 
on  which  it  is  proved.  I  shall  only  add  that  the  woman^s  ig- 
norance of  her  real  situation  in  legal  rights,  after  the  promise 
was  granted,  cannot  of  course  have  the  slightest  effect  on  the 
dedsion  of  the  question. 

Lord  PiimiUy. — The  Court  is  called  upon  to  decide  a  que^ 
tion  of  great  nicety ;  and  I  must  ddiver  my  opinion  on  it  with 
diffidence,  because  it  differs  from  that  which  has  been  ezpres:. 
sed  by  your  Lordship.  It  is  of  great  importance  that  no 
greats  degree  of  laxity  should  be  introduced  as  to  the  modo 
of  constituting  marriage  than  the  law  has  already  don<v 
There  is  no  doubt  here  of  a  promise  of  marriage  having  beoft 
given.  The  letter  of  the  7th  October  contains  an  express  proU 
mise.  It  refers  also  to  previous  promises,  but  no  date  is  given 
to  them ;  and  as  a  promise  of  marriage  can  o^ily  be  proved  by 
writ  or  oadi  of  party,  I  shall  take  it  for  granted  that  die  one 
on  die  7th  of  October  is  that  upon,  which  the  decimon  of  this 
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'90  Not.  1899.  €896  miut  depend.  I  can  have  no  doubt,  on  the  other  llud, 
"JJ^V^^    on  looking  at  the  evidence,  that  fliwe  is  suffident  proof  that 

Sim.  ^®  parties  were  carrjing  on  an  illicit  intercourse  pie\'^ioo8  to 
the  date  of  this  letter  during  the  years  1823  and  1824.     If  I 

HnOitmdtmd  eould  be  convinced  that  the  evidence  of  this  previous  inter- 
«.^.^       course  was  insufficient^  I  dtould  be  relieved  iron  all  doubt  a^ 

Op^bnof      to  the  law  of  the  case,  and  should  have  no  difficulty  in  coneor- 

ring  with  your  Lordisbip  that  the  maniage  was  made  out.     In 

general,  I  am  of  opinion  that  marriage  cannot  be  constituted 

merely  by  promise  subsequente  copula  between  parties  who 

are  previously  living  together  in  a  course  of  illicit  interooune. 

I  know  no  authority  for  holding  the  contrary  opinion  ;  and  I 

think  I  shall  be  able  to  shew  that  there  is  authority  for  that 

.which  I  maintain.     The  principle  upon  which  Mr  Erskine, 

<and  all  our  authors  hold  that  a  pronuse,,  stibsequente  cc^mla, 

.infers  the  matrimonial  consent,  is  that  the  woman  trusts  to  it, 

and  surrenders  her  person  on  the  faith  of  it.     The  reference 

made  at  the  bar  to  Mr  Brodie's  note  to  the  passage  in  Lord 

-.Stair,  where  that  gentleman  refiers  to  the  lectures  of  Mr  Bwon 

Hume,  induced  me  to  look  at  my  notes  of  the  same  lectoree 

taken  many  years  ago.    I  there  fin^  reference  made  to  two 

cases,  that  of  Whyte  v.  Hepburn,  15th  Nov.  178$  {Mop. 

12,686)  and  Low  v.  AUardyce,  5th  Mardi  1794,*  in  which  it 

is  said  that  the  opinion  of  the  Judges  leaned  towards  the  viev 


*  This  case,  Low  v.  Allardjce,  6th  March  179i4,  is  not  reported ;  but 
the  reporter  has  been  fiivoured  with  a  perusal  of  Mr  Baron  Hume's  Ses- 
sion papers  in  the  cause,  Irom  which  it  appears  that  it  Was  a  case  of  courts 
'ship  between  two  young  persons  of  equal  rank,  in  the  eoune  of  which 
sexual  intercourse  took  place  between  them.  The  Commissaries  found 
*  U  proven  that  a  copula  took  place  betwixt  the  parties  in  the  course  of 
f  ^  honourable  courtship,  and  in  consequence  of  a  solemn  promise  of  mar- 
^  riage  bj  the  defender  to  the  pursuer,*  &c  The  defender,  in  his  pleadings, 
maintained  principally  that  there  was  no  sufficient  evidence  of  any  direct 
or  explicit  promise,  and,  sepavatim,  that,  holding  his  letters  and  admissions 
to  amount  to  such,  they  were  insufficient  to  constitute  marriage,  because 
they  had  not  passed  till  after  the  pursuer  had  surrendered  herself  to  him. 
The  Court  adhered  to  the  JMdgment  of  the  commissaries;  but  many  of  the 
Judges  seem  to  have  rested  their  opinions  on  the  ground  that  there  was 
no  suifident  proof  of  the  previous  copula  alleged  by  the  defender.  The 
(followlDg  is  a  note  of  the.  opinions  of  the  Lords  taken  from  Mr  Barop 
;^fime*s  session  papers. 

Dreghmn^*^  am  dear  that  the  facts  assumed  in  the  ComsiiisarieB*  inter* 
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vhidi  Inair  rapport.    The  other  late  editor  of  Stiur  (Mr  90  Kov.  itti^ 

Siiaiik  More)  abo  mtimates  that  this  point  is  stiU  oonmdered     ^«nr^ 
«»--  Miles,  Ac.  •w 

V"-  Sim. 


Wif9. 
locator  toe  pvored  1  and  I  fiiilhsr  think  that,  is  Uw,  the  pggtioMe  copula        — ..«• 
h  not  a  teleyaiit  plea.  Secondly,  I  aee  no  etidence  of  it  in  point  of  ikeU     Cpinioa  of 
Swinten-JOf  the  same  mind  on  the  facU  Court 

Prendent — ^Not  sorry  if  the  marriage  should  be  found  prored.  Can  never 
agree  to  the  rule  that  copula  with  promise  following  it  makes  a  marriage. 
I  am  clear  that  the  contrurf  is  kw ;  and  the  leaeon  is  well  expreseed  oa 
page  17  of  the  defender's  memorial.  *•  Where  a  man  givea  a  promise  prior 
'  to  the  copula,  the  law  presumes  the  consent  de  presenli  of  the  womaa 

*  reljing  upon  the  faith  of  the  promise  previously  made  to  her ;.  hut 
<  where  the  copula  takes  place  before  the  promise,  there  is  no  room  for 
'  such  praaumptioo,  or  for  the  woman  to  contend  that  she  surrenderad 

*  her  virtue  ia  consequence  of  a  promise  or  assurance  of  aianriage.*  Our 
law  of  marriage  is  too  loose,  but  tor  that  reason  we  must  look  well  to  tha 
eridence  by  which  it  is  constitvited.  There  must  be  a  deliberate  solemn 
promise  proved  by  writ  or  oath.  If  the  promises  are  vague  or  doubtful, 
the  lady  ought  not  to  trust  to  them ;  though  the  gentleman  may  be  wrong 
to  make  even  such.  His  declaration,  in  this  case,  on  the  vhole,  appean 
to  me  negative.  He  holds  out  prospects  on  his  return  from  India.  In 
ahort,  the  evidence  is  not  full  enough  to  (prove)  a  solemn  promise. 

Ahercramby, — I  wish  there  were  some  simple  but  easy  form  necessaiy  to 
constitute  marriage.  But  taking  the  law  as  it  is,  I  th^nk  the  mavriage  is 
aade  oat.  Even  if  the  prior  oopuk  were  proved,  1  should  thiok  the 
'  same,  though  I  can  conceive  exceptions  to  the  nUe^  &c. . 

Etkffnve. — The  copula  is  clearly  proved;  the  rank  of  the  parties  is  equal, 
and  the  families  int  >mate.  In  such  circumstances,  the  conduct  of  the  man 
most  be  stnctly  guarded.  He  admits  that  any  other  woman  would 
have  held  hia  addresses  to  be  honoumble.  I  do  not  believe,  and  it  is  not 
proved  that  there  was  a  copula  previous  to  the  two  nights  [admitted 
by  the  pursuer  in  her  summons].     I  am  for  sustaining  the  marriage. 

Crmig—l  am  of  the  same  opinion  as  the  law  of  Scotland  now  stands, 

Dmmmnane.~^The  same. 

Hendn-lamd, — I  have  great  doubts.-*Acceptance  de  pnesenti  is  a  good 
narriage  (before  witnesses)  but  the  direct  &ct  must  be  clearly  made  out. 
C<^bitation  and  acknowledgment  is  also  good,  and  may  be  proved  by  wit« 
neves,  if  clearly  made  out.  As  to  promise  cum  copula,  it  must  be  proved 
by  writ  or  oath.  The  contrary  attempt  miscarried  in  the  case  of  Smith 
(tf  I  don*t  mistake— at  least,  if  otherwise,  it  was  held  to  be  a  bad  decision). 
The  principle  of  this  way  of  constituting  a  marriage  (for  I  think  Lord 
Karnes  is  wrong  in  holding  it  only  a  promise  which  the  party  may  be  compel- 
led  to  implement)  is  that  the  copula  on  the  £uth  of  the  promise  is  equal  to 
consent  de  pnesenti.  Now,  I  think  the  declaration  here  is  not  evidence  of  a 
due  promise.  In  the  case  of  Smith,  it  was  held  not  enough  that  he  admitted 
the  intention  to  be  hoqouxable  before  intercourse-  The  letter  is  aleoinsuQ* 
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M  Kof .  1829.      Lastly,  I  may  observe  that  I  am  now  conviiioed  in  thb  case 
V— .iy  — ^    by  die  evidence  of  what  afterwards  followed,  viz.  the  long  defaiy 

MUes,  &c.  o.  3Q^  subsequent  conduct  of  the  parties,  that  this  woman  did  not 
-  trust  to  this  promise  or  consider  it  binding.     The  intercourse 

appears  to  have  gone  on  just  as  it  had  done  before. 

Lord  Gienhe. — ^Extreme  oases  may  be  figured  on  bodi  MeL 
In  the  ease  supposed  by  the  Dean  of  Faculty  of  a  woman  having 
broken  off  a  treaty  of  marriage,  and  afterwards  at  a  distance  of 
time  becoming  a  common  prostitute,  and  casual  intercourse  thea 
taking  place  between  the  parties,  I  should  hold  it  ii 
to  say  that  the  mere  fiM^  of  a  previovs  promise  having  { 
between  the  parties,  followed  by  this  act  of  casual  intercourse^ 
which  it  is  impossible  to  connect  in  any  way  with  the  promis^^ 
would  constitute  a  mairiage.  On  the  other  hand,  it  is  equally 
impossible  to  hold  that  previous  interconrse  will  in  evevy  caae 
amount  to  a  bar  to  the  possibility  of  constituting  a  marriage  by 
promise  subsequente  copula.  A  woman  may  repent ;  and  the 
renewal  of  the  intercourse  may  have  followed  on  the  hiA  of 
the  promise  akme. 

I  cannot  doubt  of  the  tsct  of  intercourse  here  previous  to  the 
date  of  the  letter  of  7th  October ;  indeed  it  is  pretty  obvious 
from  the  terms  of  diat  lett^  itself.  The  promise  made  in  that 
letter  is  in  itsrif  dear  and  express ;  but  it  ako  refiers  to  and  cos* 
tains  evidence  of  various  previous  promises  having  passed  be- 
tween the  parties,  and  at  least  one  of  them  a  written  one.  The 
law  therefore  will  fiiirly  presume  that  the  previous  intercourse 
took  place  on  the  faith  of  some  of  those  promises,  of  which  the 
last  was  only  a  confirmation.     The  defender  therefore  has  not 


cient.  The  written  promise  was  posterior,  but  does  it  follow  that  the  rer- 
bal,  which  he  admits,  were  prior  to  the  copula  ?  At  the  same  time,  if  the 
promise  were  proved,  I  should  not  distinguish  whether  it  were  the  flrA 
or  second  copula  that  followed  on  the  faith  of  it. 

Lard  JutHee  Clerk, — 1  regret  that  the  law  stands  as  it  does,  but  must 
take  it  as  it  is.  In  which  case,  when  res  non  sunt  integne,  partj  cannot 
resile.  The  defender  admits  promises  before  the  lOtfa  and  11th  (the  two 
occasions  admitted  by  the  pursuer)  but  alleges  copula  before  these;  but, 
looking  at  the  whole  case,  I  believe  her  rather  than  him.  His  averment 
comes  very  late  in  the  cause.  He  says  the  promises  were  vague ;  butj 
if  so,  I  interpret  them  against  the  man.  Farther,  I  doubt  much  of  the 
relevancy  of  this  plea  as  to  the  priority  of  the  two.  I  incline  to  think  that 
the  prior  copula  is  not  a  bsr  to  the  plea  of  aiarriage. 
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made  ont  his  defeoce  that  the  pursuer  did  not  rdy  on  the  fiuth^  ^o^-  1<3S> 

L^rd  Ormgietie. — ^It  is  always  dangerous  to  decide  abetnotsim. 
points,  and  uBDecessarv  to  do  so  on  looking  at  the  ciroumstances       — "^ 
Of  the  present  case.  w^g^ 

Whether  Um  intarcoiirse  is  proved  to  have  commenced  pre-      

▼ioiB  to  the  date  of  the  lettex  of  7th  October  or  not,  I  agree  ^^^^  ^ 

irith  Lord  Glenlee  Aat  it  proves  previous  promises  to  lutve 

psBaed.  ~  It  is  true  that  these  have  no  date ;  but  we  are  entitled 

to  fMVBiutte  that  the  iateroourse  took  place  on  the  faith  of -some 

of  tbe»,    I  cannot  assent  to  the  doctrine  that  a  person  allow- 

iiig  a  renewal  of  an  intefooucse  on  the  fiiith  of  a  promise  may 

not,  in  some  cases,  be  as  much  entitled  to  the  benefit  of  the 

principle  of  the  law  as  one  allowing  it  for  the  fii«t  time.     The 

punuer  here  was  only  fourteen  years  of  age  when  the  defender 

tint  paid  his  attentions  to  her.     Suppose  that  she  yielded,  ait 

dttt  age,  or  soon  aftar,  as  he  says  she  did,  to  his  solicitations, 

▼ithMt  a  promise  of  marriage,  is  lliere  any  thing  impmbable  in 

her  having  afterwards  repented  when  her  judgment  became  ma^ 

tare,  and  refusing  to  renew  the  intercourse,  and  that  he  should 

then  have  made  a  promise  on  the  faith  of  whidi  die  acted. 


Act  AoM,  itfbjr.    Alt.  D§a^  ^  Foe,  fJ^f^)  Ketif^  RuueU.       IngHtand 
Donald^  and  AJ§x,  Mobertton^  Agents.  Clerk, 

u. 


SECOND  DIVISION. 

No.  XIV.  20  November  1839. 

DICKSON 

against 

BONAR'S  TRUSTEES- 

TausT.— Expenses. — Trustees  under  a  deed  of  settlement^ 
maintaining  a  defence  honajide^  are  not  personally  liable 
for  eospenses  admitted  to  be  due  to  the  pursuer  from  the 
trustfxmdjs. 
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96  Not.  1889.  The  late  Mr  Bonar  of  Grove  executed  a  general  di^oeitun 
[^'^  *-     and  settlement  in  favour  of  the  defenders,  as  trustees.     Thcii 
])||^ar^"xru,.  acceptance  of  oi&ce  superseded  the  management  of  a  trustee  to 
tees.  whom,  some  time  before,  in  consequence  of  the  then  eml»ar* 

Trwi  rassed  state  of  Bonar'^s  affiiirs,  he  had  conveyed  his  propertf. 

fijepente$.  At  the  period  of  Mr  Bonar^s  death,  his  estate  continued  to  be 
greatly  incumbered ;  but,  from  the  rep<Hi;  of  a  proiessioDal  var 
luator  of  land,  employed  by  the  defimders,  it  iq^peared  that  a 
price  might  be  expected  for  the  deceased's  heritable  propertf, 
which  would  leave  a  considerable  reversion  for  answering  the 
provisions  to  his  widow  and  children.  In  this  belief  the  de- 
fenders made  considerable  advances  to  the  trust-estate  in  the 
course  of  their  management. 

The  defenders'  expectations  were  not  realized.  A  higiL 
value  had  been  put  on  the  lands  of  Grove,  situate  in  the  im- 
mediate vicinity  of  Edinburgh,  as  capable  of  being  advantage- 
ously feued  for  building.  But  qpeculations  of  this  nature  hav- 
ii:^,  in  a  great  measure,  ceased  at  die  period  in  question,  it  be- 
came apparent  that  the  proceeds  of  the  trust-estate  would  bH 
considerably  short  of  the  amount  of  the  debts. 

Dickson,  the  pureuer,  had  entered  into  a  written  agreemeDt 
to  build  three  houses  for  Mr  Bonar,  while  the  latter  engaged  to 
grant  Dickson  a  feu  of  an  adjoining  stance,  upon  which  he  was 
to  erect  a  fourth  house  for  himself.  Two  houses  only  ww 
built  in  pursuance  of  this  agreement,  when  a  dispute  arose  as 
to  whether  one  of  them  was  the  house  which  it  was  arranged 
should  belong  to  Dickaon.  He,  in  consequence,  brought  a  de- 
clarator against  Mr  Bonar,  for  the  purpose  of  having  his  right 
ascertained  to  the  house  and  ground  in  question.  Pelenoes 
were  put  in  in  name  of  Mr  Bonar,  with  concurrence  of  his  trus- 
tee, denying  wholly  thepursuer^s  statement.  The  parties  then 
entered  into  a  submission  of  the  question.  One  of  the  arbi* 
ters,  however,  having  refused  to  proceed  after  a  proof  had  been 
led,  the  declarator  was  wakened  by  Dickson. 

It  was  at  this  stage  of  the  proceedings  that  Mr  Bonar  died, 
when  the  trustees  under  his  settlement  sisted  themselves  as  de- 
fenders, their  attention  having  been  previously  called  by  the 
pursuer  to  the  proceedings  In  the  submission,  accompanied  with 
a  request  that^  in  caee  they  did  not  see  reason  to  abandon  tba 
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defence^  tliey  woaM  still  conwM  to  a  settleineiit  of  tile  diq»ate20  ICot;  iBSlk 
fcjr  arbitratioii.  This  proposition  having  been  declined,  and  a  re-    ]*— *Y**^ 
ccffd  having  been  made  up,  the  cause  was  remitted  to  the  Jury  uonar^s  Tnu* 
Conrt;  and,  upon  the  application  of  thepursuet,  a  day  was^^^ 
find  for  triaL     But  shortly  before  its  arrival,  the  defenders,  TrJUT^ 
upon  the  gfoand  that  liieir  agent,  who  was  also  one  of  the  trus-  EMpemeu 
tecs,  had  given  up  the  conduct  of  the  cause,  applied  for  delay, 
wUeh  the  Court  granted,  but  found  the  defenders  liable  for  the 
ezpense  thereby  occarioned  to  the  pursuer,  whose  preparations 
for  the  trial  had  already  been  completed. 

The  defenders  afterwards  put  in  a  minute,  admitting  the 
{MtB,  which  it  was  the  pursuer^s  object  to  establish  by  the  ver« 
diet  of  a  jury  ;  and,  of  consent  of  parties,  the  cause  was  remits 
t«d  back  to  the  Lord  Ordinary,  before  whom  the  question  was 
aifaed,  how  far  the  defenders,  having  no  trust-fonds  in  their 
hands,  were  personally  liable  in  expenses.  His  Lordship  made 
imuidmn  to  tlie  Court,  with  minutes  of  debate  on  the  question, 
'  Whether  die  defenders  are  liable  personally  for  the  pursuer^s 
'  eipenses,  re^rving  the  recourse  of  the  defenders  against  the 
'  trust-estate,  it  being  admitted  that  expenses  are  due  to  the 
'  pnrsuer,  and  the  parties  having  agreed  to  try  the  question 
*  of  the  peiBonal  liability  for  these  expenses,  in  the  present 
'  shape,  so  afl  to  avoid  the  necessity  of  making  up  arecord  in  a 


Pleaded  by  the  pursuer-— I.  Trustees  in  the  situation  of  P^nutr's 
the  defenders  are  in  all  cases  personally  liable  for  expenses  ^^^^ 
fooad  due  to  a  third  party  with  whom,  they  haVe  unsuccess- 
fiiBy  litigated,  reserving  Hieir  recourse  against  their  consli* 
toati  and  the  trust^rtate.  It  would  be  contrary  to  equity 
to  hold  that  trustees,  by  acceptance  of  office,  might  transfer  to 
ttemsdves  their  constituents^  uncontrolled  right  of  litigation, 
unaccompanied  by  personal  responsibility  for  the  consequences 
of  their  proceedings  to  their  opponent.  It  is  no  answer  that 
dwy  act  gratuitously,  or  that  the  trust-estate  is  insufficient  for 
Adr  relief.  They  chose  to  represent  the  truster,  and  assume 
fliediaracterofdomini  litis,  and  ought,  therefore,  to  suffer 
tile  consequence  of  maintabing  what  must  be  held  an  unjust 
or  improper  litagation.  It  may  be  hard  that  persons  acting 
gmtaitously  for  the  benefit  of  their  constituent  should  be  sub- 
jcdid  in  kioB ;  bat  it  would  be  still  harder  if  that  loss  were  to 
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Pursuer's 
pleas. 


SO  VoT.  1828.  be  sustained  by  an  innocent  third  party.     It  is  the  fiudt  of  the 

'  — ^  T  "-^     trustees  themselves  that  they  voluntarily  engage  in  a  litiga- 

BoLu?  Xruft.^^^°9  without  first  ascertaining  that  the  trust-funds  axe  adequate 

tees.  to  indemnify  them  for  the  expenses  that  may  be  awarded 

against  them;  Scott  v,  Pattison,  21 8t  Dec.  1826,  S.  and  D.; 

Stirling  v.  M^Reaoch,  19th  June  I7O6,  Brown's  Sup.  vol 

5 ;  Campbell,  Clark,  and  Company  v,  Harley's  Trustees,  6tk 

July  1822,  S.  and  B;  Robertson  v.  Turnbull's  Trustees, 

4th Dec.  1823,  ibid;  Buchanan  v.  Corbet,  Borthvick,  and 

Company,  l5th  June  1827,  ibid. 

.II.  But  assuming  the  general  rule  of  law  to  be  different  from 
that  which  has  been  maintained,  still  the  circumstances  of  this 
case  are  sufficient  to  warrant  a  personal  decree  against  the  defen^ 
dars.  For  not  only  was  the  question  in  itself  one  of  the 
simplest  nature,  but  the  defenders,  before  entering  into  the 
litigation,  might,  with  the  greatest  &cility,  have  obtained  that 
knowledge  of  the  fects  of  tiie  case  which  latterly  induced  them 
to  admit  the  correctness  of  the  pursuer's  statement  Indeed, 
no  new  evidence  has  come  to  light,  nor  has  there  been  the 
slightest  change  in  the  case  since  it  was  fully  before  the  ar- 
biters. Further,  the  greatly  incumbered  situation  of  Mr 
Bonar's  estate,  if  not  its  absolute  insolvency  at  the  time  of  his 
death— of  which  the  defenders  are  shewn  to  have  beenoompleteiy 
aware,  from  the  circumstance  that,  from  the  very  commence- 
ment of  the  trust,  they  have  been  in  the  practice  of  convening 
meetings  of  his  creditors — ought  to  have  made  them  cautious  in 
entering  on  a  litigation  that  they  foresaw  must  involve  the  pur- 
suer in  great  expense,  which,  although  ultimately  found  due  to 
him,  there  was  manifest  hazard  of  his  not  bebg  able  to  r&- 
cover  from  the  trust^estate. 


Defenders* 
plea. 


Pleaded  by  the  defenders — Trustees  in  general,  especially 
trustees  acting  gratuitously  under  a  family  settlement,  incur 
no  personal  liability  for  expenses  of  any  litigation  in  which 
they  engage,  unless  they  conduct  it  in  mala  fide,  or  otfaer*- 
wise  in  such  spirit  and  manner  as  would  not  entitle  diem 
to  charge  those  expenses  agunst  the  trust-estate  ;  Hi^ans 
V.  Livingstone,  4  Dow,  366 ;  Bog  «?.  Executors  of  Lady 
Oxenford,  4th  June  1664,  Dirleton,  Stair,  (Mor.  4021.) 
If  this  be  a  correct  view  of  the  law,  it  is  manifest  that 
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no  gmoiid  has  been  stated  ibr  a  departure  from   {he   ge-20Nor.  IIM* 
neral  rule  in  this  case.     Here  the  trustees  were  not  pursuers    ^^^f  "^ 
in  die  action,  nor  did  they  even  originate  the  defence ;  on  the  sonar's  Trus- 
eontruy,  they  found  the  defence  abready  stated  by  their  con-^««8- 
stitaeat,  and  concurred  in  by  his  trustee.     The  pursuer  could  ^^^^ 
not  have  succeeded  without  disproving  the  statements  therein  Expend*. 
Mt  fcrth  ;  and  these  were  of  such  a  nature  as  made  it  impossi-         ^^, 
Ue  to  doubt  that  their  truth  or  &l8ehood  must  have  been  con-piea. 
aistent  with  tiie  personal  knowledge  of  Mr  Bonar,  whom  they 
had  every  reason  for  believing  to  have  been  incapable  of  en- 
tering a  defence  on  the  record,   knowing  it  to  be  false.      In 
these  circumstances,  the   defenders  felt  that  they  would  not 
be  doing  their  duty  in  abandoning  the  defence,  until,  in  con- 
Kqnence  of  further  inquiry,  after  the  case  had  been  sent  to  the 
Jory  Court,  upon  a  record  made  up  by  them'  in  conformity 
with  Mr  BonarV  averments,  it  appeared  that  there  would  be  a 
deficiency  of  evidence  to  support  the  defence.     No  blame  is 
finriy  imputable  to  the  defenders  for  not  having. sooner  made 
this  discovery.      They  in  some  measure  trusted,  as  always 
nmst  happen  in  flimilar  cases,  to  their  agent,  who,  moreover, 
was  himself  a  trustee ;  and  it  was  only  in  consequence  of  his 
resigning  the  management  of  the  ciuise,  that  it  became  neces- 
fluy  tiiat  tile  defenders  should  undertake  a  more  minute  and 
aoeorate  examination  of  tiie  case  than  they  had  previously 
done,  or  otherwise,  in  the  circumstances,  would  bavQ^  been  at 
aO  iacambeiit  on  them. 

The  tendency  of  the  pursuer^s  doctrine  would  be  highly  in. 
jarious.  For  the  apprdiension  of  the  consequences  of  peraonal 
responsiUHtj  for  expenses  on  the  part  of  trustees,  or  other 
penoBs  aeting  in  the  like  capacity,  could  not  foil  to  induce  the 
abandonment  of  just  and  important  rights;  while,  on  the 
other  hand,  it  must  seldom  happen  tlmt  gratuitous  trnsteea 
will  either  litigate  without  probable  cause,  and  in  circumstan- 
ces in  which  their  constituent  would'  have  remained  inactive, 
or  that  their  proceedings,  though  not  characterized  by  actual 
laala  fides,  will  be  more  oppressive  than  would  have  occurred 
had  he  be^i  himself  the  litigant. 

No  authority  has  been  referred  to  that  gives  countenance 
to  the  pursuer^s  views,  which,  besides,  are  at  complete  variance- 
with  the  daily  practice,  according  to  which  judgment  against 
troatees,  where  there  has  been  no  improper  litigation,  is  given 
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M  Nov*  1820%  in  tenns  that  import  not  a  personal  but  an  official  respoofli- 

.^^'  r  -^    bility.     The  case  of  Scott  v,  Pattiflon,  21«t  Dec.  1826,  ia 

Bonar*8  Tnw-  ^^^^^  &  trustee  under  a  sequestration  was  found  peraonallf 

tees.  liable  for  expenses,  does  not   apply.      For,  as  the  bodj  of 

creditors  who  were  bound  to  relieve  the  trustee  were  not 

alleged  to  be  insolvent,  it  was  not  consid^ed  a  relevant  avor- 

ment,  that  there  were  no  funds  belonging  to  the  sequestrated 

estate,  from  which  the  trustee  might  be  indemnified.     It  is  aa 

additional  and  important  distinction  that  such  trustee  does  not 

act  gratuitously,  and  must  be  presumed  in  litgating  to  have  a 

view  to  his  commission. 


TrwU 
Ejtpentei* 

Befenden* 
plea. 


Opinion  of 
Court. 


Judgment. 


The  Lord  Ju^tice^lerk  was  of  opinion  generally,  that  it 
was  only  when  there'  was  improper  litigation  on  the  part  of 
trustees  in  the  situation  of  the  defenders,  that  they  ought  to  be 
subjected  personally  in  expenses ;  and  that  the  proceedings  in 
question  could  not  be  so  characterized,  especially  considering 
tiiat  the  trustees  were  defenders  in  the  action,  and  merdy  todk 
up  the  defence  which  their  constituent  had  himself  already  stated. 

Lord  Cringletie  entertained  a  different  opinion  in  so  £eur  as 
regarded  the  nature  and  legal  effect  of  the  course  of  litigation 
on  the  part  of  the  defenders,  holding  that  they  had  proceeded 
a  greater  length  than  tibeir  privilege  of  trustees  entitled  them  to 
do  without  incurring  personal  responsibility. 

Lord  PUmilly  considered  the  situation  of  fiinkily  trustees  very 
different  from  that  of  a  trustee  on  a  seques(fcrated  estate^  who 
acts  for  a  commission,  and  who  has  always  hb  recourae  against 
the  creditors,  while  the  former  may  have  no  party  to  whom  to 
look  for  relief  Unless,  therefore,  they  have  conducted  the  liti- 
gation improperly,  they  ought  not  to  be  made  personally  liaUe 
in  expenses ;  and  it  did  not  appear  to  his  Lordship  tiiat  tiiere 
was  any  tiling  improper  in  the  conduct  of  the  trustees  in  this 
case. 

Lord  Glenlee  concurred  with  the  Lords  Justice-Clerk  and 
Pitmifly. 

The  Courts  therefore,  decerned  against  the  defenders  qua 
trustees  only. 

X«ftfil#«ftcrymOrdiotfj.  For  the  pursuer,  JaiMMA,  Jlfon^d^  Jam* 
PaUiaan,  W.  S.  Agent.  For  the  defenders,  SkenSf  Tawe,  ThomsimM 
and  Ekl^j  W.  S.  Agents.  R-  Clerk. 
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SECOND  DIVISION. 

No.  XV.  21  iVovemfer  1829. 

T A  Rby.  WILLIAM  FRASEB 

against 
MACNAU6HT0N  ahd  OtHSEs. 

TivsT^—i^ J  /rt»foe,  imcfer  a  conwyqnce  for  payment  of  debii 
and  maintenance  of  the  trttsiery  having  granted  bills  in 
mtOefaetion  of  certain  debts  inftdlyfor  seme  of  which  he 
was  liable  ascatUumer  previous  to  the  tmstj  and  the  trust* 
funds  hoeing  turned  out  inst^giUAeni  for  satisfying  the  re* 
maimng  claims^  the  trustee  was  found  entUledy  in  terms  of 
the  trHst4eedy  to  indemnify  hit^selfout  of  the  proceeds  of 
the  estate  for  his  advances^~he  not  being  aware  of  the  trusr 
ter^s  insolvency  when  the  bills  were  delivered. 

Captaik  Fs aser  granted  a  trmt-oonveyaace  of  hi0  whole  pro- 
perty to  die  Reverend  William  Fraser,  with  full  powers  of  ma- 
naganent,  and  disposal  if  aeoessary,  <  for  the  payment  of  hia 

*  debts,  the  support  of  hb  credit,  and  maintenance  of  his  &mily  ;* 
dedaring  that,  in  ease  of  the  trustee  denuding  of  the  trust,  in 
the  manner  therein  pointed  out,  <  he  shall  have  a  right  of  re- 

*  tention  to  the  extent  of  any  obligation  incumbent  on  him 
'  on  my  account,  until  the  same  be  discharged,  and  until  his 

*  intromissions  shall  have  been  adjusted  in  manner  before  men- 

*  tioned.^  The  deed  provided  an  annuity  of  L.100  to  be  paid 
to  the  truster,  with  vairious  acccmunodations  for  the  support  of 
Us  family^  on  the  &rms  of  which  the  leases  and  stock  w^e  the 
prineqiml  subjects  of  the  trust 

At  the  period  of  granting  this  conveyance,  the  truster  was 
known  to  the  trustee  to  be  under  considerable  pecuniary  em- 
bsnrassment,  and  that  diligence  was  already  raised  by  some  of 
his  creditors.  But  the  trustee,  who  was  himself  a  croditor  to 
alaige  amount,  averred  that  he  was  not  at  the  time  aware  of 

Voh.  V.  G 
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Fraser  v. 

M^Naugfaton, 

Ac. 

Trust, 


81  Nuy.  1829.  his  constituent's  actual  insolvency,  but  believed  that,  by  thi 
interposition  of  his  credit,  for  the  settlement  of  the  more  prca 
ing  claims,  that  event  might  be  prevented.  The  propose 
arrangement  was  .approved  of  by  a  meeting  of  the  truster^ 
creditors,  convened  by  an  advertisement  which  was  coaemt 
in  terms  that  implied  the  ultimate  sufficiency  of  funds. 

Accordingly,  the  trust-deed  having  been  executed,  the  tmi 
tee,  on  the  faith  of  it,  delivered  bills  accepted  by  him  to  seven 
creditors,  and  afterwards  applied  the  trust-funds  in  psyiai 
these  obligatioDfl.  The  trustee,  however,  paid  no  claims  pre 
VJOttsly  due  to  himself  individually,  though  he  admitted  haT< 
ing  paid  several  of  the  truster'^s  debts,  for  which  he  was  security. 
by  bills  and  otherwise  prior  to  the  trust. 

The  trustee,  having  disposed  of  the  whole,  or  the  principal 
part  of  the  trust-subjects,  raised  a  multiplepoinding  for  thepiu^ 
pose  of  judicial  distribution  of  the  balance  of  the  funds  in  hii 
hands,  these  being  insufficient  to  satisfy  the  remaining  dxm 
of  the  creditors.  A  report  of  an  accountant,  under  a  judicial 
remit,  having  allowed  the  trustee  credit  for  the  bills  mentioned 
above,  certain  claimants  in  the  multiplepoinding,  ^ho  bad  not 
acceded  to  the  trust,  objected  to  this,  on  the  ground  that  Il» 
whole  creditors  ought  to  have  been  ranked  pari  passu. 

The  Lord  Ordinary  repelled  the  objection  ;  and  stated  ifl  t 
note  that  he  ^  thinks  it  sufficiently  appears  that  the  bills  vcn 

*  signed  as  part  of  the  contract  of  trust,  and  that  the  trust  wil 

*  not  so  strict  as  to  exclude  the  trustee  from  relieving  himstlf 
^  from  this  advance,  on  his  own  liability,  out  of  the  trust-fimdN 

*  especially  in  questions  with  creditors  who  deny  that  they  m 

*  ceded  to  the  trust.'  I 

The  creditors  reclaimed,  and  pleaded — In  a  trust  for  cr»i 
tors,  the  trustee  is  directly  responsible  to  them'for  his  adminl 
tration,  and  is  bound  to  make  an  equal  distribution  of  t| 
trust-funds,  without  preference,  other  than  is  created  by  tl 
law  itself;  BelPs  Cam.  ii.  487,  ^02.  The  trustee's  deni 
that  he  knew  of  the  actual  insolvency  of  the  truster  canoe 
in  the  oiijcumstances,  avail  him.  There  were  such  plain  i 
dtcations  of  that  fact  as  ought  to  have  induced  a  tboroufl 
investigation  of  the  truster's  a£&irs  before  adopting  a  mode  I 


Defenders' 
Plea. 
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distribadm  wUck  a  positive  and  bona  fide  beiBef  of  the  iiiA.31  Nbr.  I8A 
ciency  of  the  estate  alone  could  jastif^ .  •  \^y^m^ 

Frasero. 
^  Af^NaugbtoDy 

Pleaded  hj  the  trustee— If  this  had  been  a  trust  of  an  inaol-&c 

yept  subject  for  the  benefit  of  creditors,  the  trustee  might  have      "JZIT 
been  bound  to  make  an  equal  distribution  of  the  funds.     But       ....^ 
the  trustee  was  inveigled  bj  the  truster  into  the  acceptance  of  l^nacr*f 
Ae  trust-conveyance  by  false  representations  of  the  sufficiency    ^^ 
of  the  estate,  and  the  trust  was  required  only  to  procure  a  fani 
to  pay  off  pressing  debts.    Aceordkigly,  the  terras  both  of  tba 
advertisement  calling  ther  meeting  of  creditors  prior  to  tha 
granting  of  the  trust,  and  of  the  trust^leed  itself,  dearly  im- 
port that  the  common  debtor  intended  it  to  be  viewed  by  his 
creditora  as  an  anrangement  for  the  purpose  of  extricating 
him  from  mere  temporary  embarrassments.     Unless  mala  fides 
be  averred,  persons  in  the  situation  of  this  trustee  may  pay 
primo  venienti,  or  to  the  most  urgent  creditors ;  Alison  v. 
Trustees  of  Lord   Dundonald,   22d  Jan.  1793;  Ranken  v.  ' 
Gardner,  24th  Nov.  1741,  KUk.  (Mot.  16,201).     The  bills  in 
'question  were  granted  £n;  the  purpose  of  preventing  the  dilapi<- 
dation  of  the  estate  by  legal  proceedings ;  and  the  trustee^s 
perfect  bona  fides  is  manifest  from  the  single  fact  that  he  did 
Hot  pay  his  own  debt,  as  he  would  have  been  entitled  to  do  ac- 
cording to  the  authority  of  the  case  last  referred  to.     And 
as  die  payments  were  not  only  made  bona  fide^  but  on  the 
security  of  the  trust,  the  trustee,  in  conformity  with  the  express 
stipulation  of  the  trust-deed,  must  be  entitled  to  indemnify 
himself  by  retention  of  the  trust-ftmds  to  the  extent  of  his  ad- 
vances. 

Lmd  Gknlee  said. — There  is  no  redndion  of  the  trust-deed ;  Opinion  of 
and,  what  is  more  to  the  purpose,  no  insinuation  on  the  record  ^^^ 
diat  it  is  intended  to  be  reduced ;  but  it  is  merely  said  by  the 
objecting  creditors  tlu,t  the  (trustee  has  gone  wrong  in  his  ma- 
nagement. But  the  trustee  aocqvted'tbe  trust  on  condition  that 
he  was  to  be  relieved  of  all  his  advances  from  the  trust-funds, 
it  being  understood  that  he  was  to  become  personally  liable  in 
paying  off  certain  of  the  debts.  As  therefore  theseereditors  are  not 
attempting. to  redune  the  trast-deed,  or  pleading  tbnt it  i» re- 
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SI  Not.  1820.  d?ttdMe,'  but  actually  claiming  under  it,  how  can  it  be  main- 
^—  y  ^*    tuned  that  they  are  not  tcf  be  bound  by  this  condition  ?  His  Lord- 
MStuffhtoii,  *^P  thought  there  were  no  grounds  for  altering  the  interlocutor, 
dc.  .  '      Lwrds  PitmiUy  and'  CHngletie  were  entirely  of  the  same 

opinion. 
^''^  L(yrd  Justice  Clerk.^l  am  of  the  same  opinion.      This  is 

Opinion  of     just  a  complaint  against  the  trustee  for  his  management,  there 
^^"'*'  bring  no  reduction  of  the  trust-deed  which  authorised  the  pay* 

ments  objected  to.     Upon  all  the  authorities,  some  of  which 
are  not  nearly  so  strong  as  this  case,  I  think  the  interlocutor 
well  founded. 
Judgment.       The  Couriy  therefore,  adhered. 

Urd  Mad^etuM,  Ofdinary.  For  the  trustee,  Dami  nfFae.  (Jejg^J  Cu. 
ninghame.  ^neaa  Maobeany  W.  S.  A  gent  For  the  creditors,; Ait 
Gen.  rHcpej  P.  Robertmru        Jama  M^rtin^  Agent,  R.  Clerk, 

s. 


SECOND  DIVISION. 

No.  XVL  21  Nanember  1829. 

MARSHALL 

against 

GLEN  AKD  OTHEas,  Maeshall^s  Trustees. 

Presumption. — (Debitor  non  presumitur  donare).-^^! 
father  being  d^tor  to  his  son  for  his  wife's  share  of  the  goods 
in  communion  at  the  time  of  her  deaths  having  afterwards 
conveyed  to  him  certain  heritable  property  on  a  narrative 
of  love  and  favour^^found  that  the  son  teas  afterwards 
entitled  to  claim  out  of  his  father''s  estate  both  his  own 
legitim  and  his  mather^s  share  of  the  goods  in  communion^ 
^  as  at  the  time  of  her  death,  without  collating  the  heritabU 
-^  ,t^op^tjf  which  he  had  received  from  hisfath&. 
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William  Marshall,  plumber  in  Edinburgh^'granted  on  the'21  Nov.  m9« 
5th  of  April  I8I7  a  bond  of  annuity  to  his  son,' Captain  Mar-   ^'■^■y-^*^ 
Bhall,  and  also  a  disposition  to  a  house  in   Young-*  Street,  ^j*''^^ '^ 
Both  these  deeds  were  granted  for  onerous  causes ;  and  K  wy^    '  / 
declared  in  gremio  of  the  bond  of  annuity  that  both  that  ixAJ^ypw^pf^^m, 
the  property  conveyed  by  the   other  deed  were  *  altogether  in-  ' -'    . - 

*  dependent  of  what  he  (Captain  Marshall)  may  be  entitled' to     "'•;  /;, . 

*  at  my  death  and  the  death  of  his  mother/  '    ;*.• 
Mrs  Marshall  died  in  May  IBStS ;  and  upon  this  event,  Cap- 
tain Marshall,  who  was  the  sole  survivbg  son  and  executor 

of  his  mother,  became  entitled  to  her  share  of  the  goods  in  com**' 
munion  between  her  and  his  father. 

In  July  1823,  William  Marshall  granted  a  disposition  of 
Mme  other  heritable  property  to  his  son,  proceeding  on  the 
naiTative  of  ^  love,  favour,  and  affectioii,  and  for  certain  other 

*  good  causes  and  considerations,^  and  reserving  his  own  Hfo. 
lent  in  a  dwelling-house,  which  was  part  of  the  property  so 
conveyed. 

Mr  Marshall  diedin  1826,  leaving  a  trust-deed  and  settlement 
proceeding  on  the  narrative  that  he  had  ^  already  conveyed  to 

*  his  son.  Captain  William  Marshall,  the  greats  part  of  the 

*  heritable  property  belonging  to  me.   •  I  have  tJbierefore  rev 

*  solved  to  convey  the  residue  of  my  estate  to  trustees,^  &c. 
The  deed  goes  on  to  convey  the  whole  of  the  residue  of  his  estate 
to  trustees,  (his  son,  Captain  Marshall,  being  qne)  for  behoof 
of  hip  grandchildren  by  a  son  and  daughter  deceased. 

Captain  Marshall,  after  his  fdther^s  death,  raised  an  action  of 
eoont  and  reckoning  agaiiist  his  trustees,  in  which  be  con^ 
dnded,^r«^,  for  the  arrears  of  his  annuity  which  had  not  been 
pud  r^ulariy  during  his  father^s  life.  Sec&ndlyy  for  his  mother'^s 
diare  of  the  goods  in  communion,  as  at  the  time  of  he^  death ; 
and,  thirdly  J  for  his  legitim  out  of  his  father^s  moveable  estate. 

The  defenders  pleaded  that  the  value  of  the  heritable  pro- 
perty gratuitously*  disponed  to  him  should  be  imputed  pro 
tanto  in  liquidation  of  those  claimsl 

The  Lord  Ordinary  found,  *  primo^  That  the  pursuer  is  en- 
^  titled  to  payment  of  the  annuity  libelled,  in  so  far  as  not 

*  paid  already ;   secundo^   that  he   is  also  entitled  to  his 

*  mother^s  share  of  the  goodn  in  communion  between  her  and 
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BlNoy.  1890-*  bis  fiither,  ali-theifime  of  her  death;  tertioy  that  he  is  also 

^*"nr*^    <  dntiileid  to  l^tim  out  of  the  moveable  property  of  his  fethcr : 

Gle^J^*"     ^  Findfl.t^iV^fe'w  not  bound  to  collate  the    annuity  in  the 

— i—      <  heritaMe'*propeHy  in  Young  Street  conveyed  to  him ;  £uther, 

Pretump^otif    <.^|iJb  that  the  pursuer  18  not  bound  to  collate  the  heritable 

..  '».<*^[crdperty  conveyed  to  him  by  the  deed  dated  20di  July  1823. 

BefendVn*  The  defenders  reohimedy  and  relkrr?d  to  the  cases  of  Greig 
'?^V  '  V,  Greig,  19th  Feb.  1768  (.Vor.  11,464) ;  CampbeU  tJ.  Camp- 
bell,  2l8t  Feb,  1782  (Mor.  11,467) ;  Houston  v.  Hamilton, 
16tb  Nov.  I7O8  (Mor.  11,466) ;  and,  as  to  the  daim  of  legitim, 
Nisbet  V.  Nisbet,  18th  Jm,  1726  (M<Mr.  11>460)  rerased  ia 
the  House  of  Lords, 

Punuer^       -  The  pursuer  an«te'ar9(2---rThesul]geots  are  not  ^usdem  generis, 
^  ^  in  which  case  the  presu]i4>tion,  debitor  nqn  presumitur  donare, 

does  not  apply ;  Fenton  v.  Skinner,  23d  Jan.  1673  fJ/or, 
11,491) ;  and,  further*  the  disposition  is  granted  on  a  narrative 
of  love  and  favour,  so  that  the  presumption  of  pietas  patema 
elides  the  olher. 

Judgment.         ^nie  Lords  unanimously  i^eftised  the  note,  upon  the  groundi 
j^eaded  by  die  porsuer. 

Jjxd  Ordinary,  M'XmMU.  Act  JTa^  ff.  J.  RohevUim.  AXLJam^ 
toth  ^'  WowL  JH^K^nne  and  Sharply  W*  S,  aacl  Geprif9  T%m% 
Ua,  W.  S.  Agents.  T.  C\er\. 

u. 


FIRST  DIVISION. 

No,  XVII,  94  November  1829* 

CORSAN  AND  BROWN 

against 

JAMES  HOLMES, 

F»oc888.— Act  of  Sedeecnt,  11th  Jui^t  1828.~j(  third 
MU  ^f  BUfSpemrion  presented  in  time  of  vacation  is  income 


Digitized  by 


Google 


Ho.  17.  COURT  OF  BBIBIQN:  103 

peignt^  aUkough  iheJbrst$hotM  he  refund  only  f&r  want  of  94  Nor.  iim. 

caution^  and  not  upon  the  merits,  '^^v^*^ 

Conan,  4^  «» 
^  Holmes. 

C0R8AN  and  Brown  having  been  charged  to  make  payment  to       -....^ 

Holmes  of  L.135.  Ifis.  contained  in  their  promisoiy-note,  pre- '*''*^"% 
sented  a  bill  of  suspension,  M'hich  was  refdaed,  without  a  sistmn/,  11/A.A^ 
being  granted,  in  respect  of  no  caution  being  offered.   A  second  ^^^^' 
bill  was  then  presented  upon  caution,  which  was  sisted  by  the 
same  Lord  Ordinary  who  had  refused  the  first  bill,  and  there* 
after  was  refused,  upon  being  advised  with  answers.  A  Aird  bill 
was  then  offered,  which  the  Lord  Ordinary  refused,  upon  con* 
sldering  it  and  the  previous  bill  with  the  answers  and  pro- 
ductions.    The  suspenders  then  presented  a  reclaiming  note, 
upon  moving  which--* 

The  charger  objected  to  the  competency  of  the  third  bill.  Chair's  Ob- 
!ipon  the  15th  section  of  the  act  of  sederunt  of  July  1828,J®^^^^°" 
which  provides  as  to  the  modes  of  review  of  interlocu- 
tors in  the  Bill-Chamber,  and  declares  that,  in  case  of  a 
bill  being  refused  in  time  of  vacation,  it  shall  be  competent  to 
present  a  second  bill  to  the  next  succeeding  Lord  Ordinary ; 
'  and,  in  case  such  second  bill  shall  also  be  refused,  by  a  re- 
'  claiming  note  to  the  Court  within  14  days  from  the  date  of 
'  the  interlocutor  reclaimed  against.**  It  was,  therefore,  in- 
competent to  present  a  third  bill,  the  only  remedy  being  to  pre- 
sent a  reclaiming  note  within  14  days.  If  the  third  bill  was' 
incompetent,  this  reclaiming  note  is  also  incompetent,  because 
it  was  not  presented  till  after  tihe  expiry  of  14  days  from  the 
date  of  the  interlocutor  refusing  the  seoond  hill. 

Answered — As  the  first  bill  was  not  refused  upon  the  merits^  Suspendera' 
but  merely  from  want  of  caution,  it  cannot,  in  the  true  mean-  Answer. 
iag  of  the  act  of  sederunt,  be  considered  as  a  refused  bill ;  as, 
from  caution  not  having  been  offered,  the  Lord  Ordinary  did 
not  require  to  consider  the  merits.  This  was  the  practice  un- 
der, and  was  authorised  by,  the  former  act  of  sederunt  1799, 
the  regulations  of  which,  in  this  respect,  were  very  similar  to 
those  of  the  act  of  sederunt  of  1828,  which  did  not  expre^ly 
recal  that  of  1799*  It  was  the  same  Lord  Ordinary  diat  re- 
fused  the  first  bill  who  granted  the  sist  upon  the  second.    This 
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MNoT.  1929*  woidd  aot  liave  bten  coosqpeteftt  if  ihefirst  bill  had-beea refuted 

'— '  f  *^    on  the  merits ;  for  the  act  of  tedemnt  requires  tbat  the  second 

Uo™e8.     ^  ^^  should  be  presented  to  the  nesct  succeeding  Lord  Ordinary. 

^cHT'^tfcfc-       '^^  Court  were  unanimoiisly  of  opinion  that  the  act  of  se- 

mtii,  lUhJufy denmt  of  1799  was  recalled  by  the  subsequent  acts  of  1826  and 

1628.  -i^ggs ;  and  as  the  act  of  sederunt  1828  mad^  no  distinction 

between  bills  refused  for  want  of  caution,  and  bills  refused  on 

the  merits,  the  third  bUl  of  suq)en8ion  was  incompetent;  they, 

therefore,  refused  the  note  as  incompetent* 

For  Charger,  SoUCeru  (Hope},        McLean  and  Giffifn^  AgenU.  For 

Suspenders,  Skene,  R>  7Aom«ofi.        H,  WelsH^  AgenL        — .^Clert 

T. 


SECOND  DIVISION, 

No.  XVIII.  9*  November  1829, 

MACKENZIE 
cgainei 
HOUSTON. 

Title  to  PuasuE,-— ^Salmon-Fishikg. — A  proprietor  of 
ealmon^fishings  hoe  no  title  to  challenge  an  inferior  heri- 
tor's  right  to  kUl  ealpum  im  a  legal  manner  beyond  the 
Umits  of  iheeejiehings. 

A  suMMOifs  at  the  mstance  of  Mackenzie  of  Ardross  against 
Houston  of  Creich  set  forth :  <  That  the  pursuer  is  the  sole 

<  and  exclusive  proprietor  of  the  river  Shiun,  in  the  countj 

<  of  Sutherland,  and  of  the  haill  salmon-fishings  thereof,  in 
^  which  the  pursuer  stands  regularly  infieft  and  sdzed,  in  vir- 

<  tue  of  unquestionable  titles ;  and  the  pursuer  is  tacksman  of 
1  the  whole  8almo|i«£shing8  of  the  rivers  Oykell  and  Carn>n» 


^  A  similar  judgment  was  pronounced  in  CoaU  v.  Jackson^  1 1th  Deo 
isSO.    gee  N(K  99,  infra. 
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'  ud  of  Iiiif  tlie'Baliiidn-fiiAiiiigB  ^  the  river  Canity,  situated  24  ifov.  I929.f 

*  in  Aesaid  ooimtlefl  of  Sutherland  and  Rose;  and,  moreover,    ^^-•V^-^    . 

*  the  pursuer  k  tadtttoan  of  the  whole  sahn^m^l^gs  in  the  Houstra"^^  ^' 

*  Kyle  or  water  or  Mth  of  Dornoch,  which  fnth  is  formed  by      ^ 1  - 

'  the  eonfliienee  of  the  sud  rrrers  Shinn,  Oykell,  Cassley,  and  Title  to  Puri^is^ 

*  Carron  :  That,  nevertheless,  the  said  Thomas  Houston  has,  ingT^  *** 

<  illegaUy  and  unwarrantably,  been  in  the  use  and  practice, 

*  whidi  he  still  Continues,  as  shall  specially  be  condescended  on 

*  m  Ae  course  of  the  process  to  follow  hereon,  cf  killing  sal- 

<  moa  in  the  said  frith,  at  or  near  Meikle  Creich  (belonging  to 
'  the  defender)  and  ex  adverso  of  the  said  property,  and  of 

*  obstructing  salmon  in  their  course  up  the  said  frith  to  the 
'  rivos  aforesaid,  of  which  the  pursuer  is  the  proprietor  and 

*  tadcsmaii,  to  the  injury  and  damage  of  the  punuer.^  The 
eimdasions  of  the  summons  therefore  were,  that  it  should  be 
feondand  dedared  that  the  defender*  has  no  right  or  title' 

*  whatever  to  kill  or  take  salmon,  in  any  manner  of  way,  in 

*  the  said  water  or  frith  of  Dornoch,  or  Kyle  of  Sutherland  C^ 
and  should  be  ordained  instantly  to  desist  *  from  fishing  or* 

*  killing  salmon  in  any  manner  of  way  '*  at  Meikle  Creich,  and' 
every  other  part  of  the  said  frith ;  and,  farther,  to  pay  a  sum 
as  compensation  of  the  pursuer's  damage  sustained  <  in  and 
<*  through  the  killing  and  obstructing  of  salmon  in  the  said 
«  water; 

In  defence,  it  was  maintained,  that  Mr  Mackenzie  had  no 
title  to  pursue  this  action.     He  was  *  not  a  proprietor  of  any 

*  fidiing  whatever  in  the  frith  of  Dornoch,  or  even  in  the- 

*  Kyle  of  Sutherland  ;^  and  supposing  the  right  of  fishing  in- 
these  waters  has  not  been  granted  by  the  Crown  to  any  heri-' 
tor,  and  that  the  defender  In  particular  was  exercising  the  right 
without  a  title,  still  the  pursuer  is  not  entitled  to  challenge  its 
exerdee.  He  no  doubt  states  himself  to  be  tacksman  of  the» 
whole  salmon-fishings  in  this  frith,  and  the  rivers  connected 
with  it  But  this  is  not  the  fact;  and,  though  it  were,  a  tack 
is  not  a  valid  title  to  insist  in  a  declaratory  action  as  to  pnK. 
perty. 

The  Lord  Ordinary  repelled  *  the  preliminary  defence  of  the 

*  pannier  having  no  title  ;^  and  the  Court  (16th  Jan.  1828) 
lefoaed  a  reclaiming  note  against  this  interlocut^^r. 

The  case  having  ntumed  to  the  Lord  Ordinary^  it  was 
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M  Nov.  lem^admHtol  1^  the  pumw,  Aat  he  was  nmiher  proprietor  nor 
tackBmw  of  that  part  of  the  fiith  of  Dornoch  ex  «4verao  of  the 
igS^nier'a  huidfl,  where  his  rights  w^e  alleged  to  be  invaded. 
In  these  ciiouiiistaaoes,  the  defence  of  want  of  title  was  re- 
sumed on  the  merits ;  and  the  Lord  Ordinary  made  avizandum 
with  cases  to  the  Court 


MtckenjEie  v* 
Hbuitoiu 


TiUe  to  PuTm 
9ue. 

ing* 


Pursuer's 
Pleaa. 


Pleaded  by  the  puiBuer^— 1,  The  olyection  of  want  of  title 
having  been  repelled  as  a  preliminary  de&im,  the  attempt  to 
resume  the  very  same  plea  on  ti^  merits  is  altogether  incom- 
petent That  judgment  is  res  judicata fa(^tween  the  parties; 
and  the  pursuer  must  be  entitled  to  prevail  in  jthe  action,  uidess . 
the  defender  jis  able  to  ju^ify  his.  proceedings^  by  diewinga 
legal  right  to  the  fiahii\g|B  in  ^ueslp^u^u   . 

2.  Thed^i^icc^  beiRdes.heii)g.iAq9mpet^nt..UL  tbiei  stage  of 
the  eaussi  is  in  itself  contrary  both, to  prii^ciple  and  authority. 
The  pursuer  has  the  most  direct  and  palpable  interest  that  no 
one  shall  obstmqt  or  intercept  the  fish  whiph  otherwise  wQuld 
ascend  to  his  fishing  stations.  This  is  a  legal  interest  wlich 
entitles  the  pursuer  to  requijre  the  defender  to  desist  from  such 
operations  unless  authorised  by  a  lawful  grant ;  Balfour' $  PracU 
045 ;  PreBid.  Dundas's  Opinion  in  Dundas  v.  Muxray,  29th 
Nov.  177^  Hailed  9  Sir  James  Colquboun  v.  Duke  of  Mon-* 
trose  and  Others,  4th  July  1804  (Mor.  12,827.) 


Defender** 
Pleas. 


Pleaded  by  the  defender — 1.  The  prelipiinaiy  defence  was 
rqielled  with  reference  of  course  to  the  avfrments  contained  in 
the  sumn^fins;  and  it  was  therf^jileffed  that  thejpurBuer  was 
tadisman  of  the  whel^  sahnon-^shings  in  the.frith  of  Dornoch, 
whereas  it  now  standi  admitted  thaf  he  ha?  no  right  of  any 
kind  to  fi^h  in  that  part  of  the  frith  which  is  in  question.  The 
original  olj^eelnon  of  wamt  of  title  was  therefore  one  of  a  totally 
di^rent  nature  from  that  ^ow  pleaded,  which  neither  was»  nor 
in  the  oircumstanoes  could  have  been,  disposed  of  as  a  prelim 
minary  defence. 

2.  If  the  pursuer  allege  no  right,  as  proprietor  or  otherwise, 
to  the  fishings  ex  adverse  of  tiie  defender's  lands,  it  is  jus  teitii 
to  him  whether  the  latter  exercises  a  right  of  fi^ng  there- 
without  a  competent  title,  providing  the  mode  of  fishing  prac- 
tind  is  not  illegal.    Aeccnrdinglyi  this  point  has  in  terminis 
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ken  80  dedded  in  Oe  dte  of  iiie  pn^beiit  pFontier  toA  Mt^^^*  ^^^ 
Gildirist  of  Oqpisdide,  29th  Jan.  1829,  after  cWiberate  eoi>*    ^|^|^2|[^ 
dderation  of  the  authorities  upon  vlifdi  he  neir  l9iiiidi»*  ftn^Souston, 
in  conformity  to  the  judgment  in  the  case  of  the  Duke  of  Ha-      — — 
iiiltxm  and  Others  v.  M*CaUum  and  Otbm,  12|h  Feb,  1724,^*"  ^"^ 
F(rf.  Diet.  (Mar.  7824).  SaimtmJ'i$k. 

The  Lotd  JuaHce-Ct&rk  said— That  the  Court  had  A^m^If  Opinion  of 
decided  nothing  which  had  any  effect  on  the  merits  of  the^**^*^^' 
question  now  Wore  them.  It  might  have  turned  out  that  the 
fiflbbg  complained  of  was  illegal ;  and  all  that  they  decided 
was  that  the  title  was  prima  hcie  sufficient  to  entitle  the  pw- 
Buer  to  be  heard.  The  case  of  Sir  Jaines  Colquhoun  is  no  bar 
to  the  decision  which,  I  thliik,  ougl^  tolie  pronounced  in  this 
case.  Here  there  is  no  averment  that  the  defehder's  operations 
are  in  themselves  illegal ;  nor  is  there  any  pretence  of  right  of 
fishing  in  the  pursuer  ex  adversb  of  tiie  defender's  landSi  And 
I  think  that  the  grounds  upon  which  the  First  Division  decide 
ed  the  simOar  case  of  Gilchrist,  as  explained  by  Lord  Core* 
honse^s  interlocutor,  are  perfectly  well  founded  in  point  of  law. 

Lord  CringletiCf  on  the  merits  of  the  question,  appeared  to 
entertain  a  different  opinion,  conceiving  that  the  same  ano^ 
malous  interest  which  is  sustained  as  sufficient  to  found  a  chaU 
lenge  of  an  illegal  mode  of  fishing,  ought  also  to  be  held  su^ 
ficient  where  the  ground  of  complaint  is  merely  that  the  defen-> 
der  exercised  the  right  of  fishing  without  a  lawful  title. 

Lard  Glenlee. — The  objection  of  title  was  fcmtcsrly  before 
us  merely  as  a  preliminary  defence ;  and  all  that  we  decided 
then  was,  that  a  proper  title  was  libelled,  not  that  the  pum 
sner  had  produced  proper  titles  to  support  the  statement  in 
his  summons.  If  it  had  turned  out  that  tiie  pursuer  was  tacksn 
man  of  the  whole  fishings  in  the  frith  of  Dornoch,  the  case 
would  have  been  difierent,  it  being  one  of  the  preliminary 
pleas  that,  supposing  the  &ct  to  be  as  averred>  still  that  did 
not  afford  a  sufficient  title.  But  now  the  defender's  allegation 
is  not  denied  by  the  pursuer,  that  neither  as  proprietor  nor 
tacksman  has  he  any  right  of  fishing  in  the  waters  in  question, 
The  case  of  Gilchrist,  therefore,  applies. 

Lard  PitmiUy,"^!  do  not  see  it  is  possible  to  sustain  the 
pursuer's  title,  or,  to  speak  more  properly^  hi?  right  to  insist  iq 
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U  Not.  ism  tUs  deolarator,  I  entinely  agree  with  what  is  so  distmcdy  laid 
M^  '^  rT'  ^^^'^  ^"^  l^rA  Corehouse's  interiocutor  in  the  case  of  Gilchrist, 
Houston.     *  ^^  ^^^^  nothing  tq  add  to  his  Lordship^s  opinion. 

Ji/JL»S^'  TkeCouriy  accordingly,  sustained  the  defences,  assoilzied 
•fi^.   -  the  defender,  and  found  expenses  due 

409rd  Medfgfn^  Ordinary.  Por  the  Pursudr,  S9UGen.  (Hope)  Bu» 

chantm^       H^h  Maeguem,  W.  S.  Agent-  For  (be  Defender^ 

Dean  qf  Fac.  (JefrejiJ  Moit,  Josejph  Gordofi,  W.  S.  Agent. 

r.  Clerk, 

S. 


TEIND  COURT. 

No.  XIX,  25  Novemh^  1829. 

FIRST  MLVISTER  of  Canongate 
against 
EAKL  of  HADDINGTON  and  the  OFFICERS  of 
STATE. 

Teinds. — Founds  that  the  King's  Park  of  Holyrood^Howe^ 
having  been  always  in  possession  of  the  Crowny  and  from 
which  no  teind  had  ever  been  paidy  was  not  liable  in  the 
payment  of  tetnd. 

In  the  process  of  augmentation  at  the  instance  of  the  First 
Minister  of  the  parish  of  Canongate^  the  minister  claimed, 
against  the  Earl  of  Haddington,  teinds  from  the  King^s  Park 
of  Holyrood-house,  of  which  his  Lordship  M'as  hereditary 
keeper.  It  was  objected  on  the  part  of  the  Earl  of  Had- 
dington, Isty  That  the  property  held  by  him,  on  wfeich  it 
was  proposed  to  allocate  part  of  the  stipend,  was  ijot  within 
the  parish  of  Canongate.  2d,  That  the  property  in  ques- 
tion,  wherever  situate,  being  a  royal  park,  ^nd  having  beea 
crown-lands  at  the  remotest  period  at  which  their  history  can 
be  traced,  enjoys  at  common  law,  as  crown-landsj^  a  complete 
exemption  from  teinds.  ' 


Digitized  by 


Google 


No.  13.  caORT  OF  fUBSSIOK.  Idf 

The  defiander  aftenraidff  abandoned  the  fint  dafencse,  b  con^-  26  jfov.  18^9: 
Mqnoice  of  a  decimm  in  ihe  Second  Diviflion,  Rimb  Vi  Bail    '*^y  "^ 
of  Haddington,  8th  June  1824,  where  it  was  finind  that  the  First  Ministef 
King's  Park  was  within  the  parish  of  Canongate,  to  the  effiact^.  Karl^f^ad^ 
af  sabjectiog  the  defender  in  hia  propertion  of  the  expense  of  a^^gton,  jc. 


Teinds. 

In  regard  to  ihe  seoond  defence,  Vanoue  doemnents  ahd  atu 
Aoritiea  were  fbanded  on  hf  both  parties,  whmtk  it  is  uaneces* 
fluy  to  detail  in  this  report  The  olgeot  of  the  pvnuer  was 
to  akew  that  die  King'*s  Park  most  haVe  foraierljr  been  part  of 
die  possesBions  of  the  Abbey,  and  had  afterwards  been  aoii 
ipured  hy  the  Crown.  On  Ihe  other  band,  the  defender  ar-^ 
gued  that,  from  these  docnmeHts,  It  appeared  that  the  King^s 
Paik  originally  belonged  to  the  Crown,  and  has  always  formed 
part  of  the  Crown  lands  of  Scotland,  it  being  admitted  by  the 
MenderihaA,  if  the  Park  could  be  diewn  formerly  to  hare 
belonged  to  a  subject,  and  was  afterwards  acquired  by  the 
Crown,  tHexk  the  case  Would  be  governed  by  the  decision  in 
ngard  to  the  royal  lands  of  Falkland«-»that  lands,  the  property 
rf  a  sulject,  and  Bable  to  teind,  were  not  afterwards  exempted 
from  that  bordeii  by  heeoming  the  property  of  the  Crown.  From 
the  title  in  the  person  of  the  Earl  of  Haddbgton,  he  was  only 
hereditary  heepv ,  with  a  right  to  Ae  profits  as  the  emolu- 
mentB  of  office ;  but  the  p^qierty  still  venitined  in  the  Crown. ' 

The  Court  found,  4th  March  1829,  ^  That  the  King's  Park 
<  is  property  originaQy  belonging  to  the  Crown ;  and  that 
^  there  in  no  evidence  of  said  King^s  Park  ever  having  belong* 
*  ed  in  piopeity  to  the  Abbey  of  Holrrood,  or  to  any  subject.** 

Upon  the  remaining  question,  whether  the  King^s  Park, 
wfoa  the  supposition  of  its  having,  from  the  most  ancient  pe* 
riod  to  the  present  day,  formed  part  of  the  royal  demesnes,  is 
upon  that  ground  exempt  from  the  payment  of  tithes  and 
stipend-^ 

The  pursuer  pfoarfei— 

Tithes  were  held  to  be  founds  not  merely  on  civil  institu-p 
tioD,  but  OB  divine  right.    They  originated  in  the  Jewish  law,  pieaa. 
vhieh  bound  all  to  give  tithes  to  the  Levites ;  Seldoh,  ch.  7, 
§  2.    This  general  rule  as  to  Uthes  existed  in  Scotland  before 
the  Reformation,  as  appean,  not  onty  from  the  canon  law  be- 
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U  Hov.  t829.uig  aeknowiedged  in  thb  oountiry,  but  also  from  tbe  termi  of 

'^^^v^'^    the  canons  of  the  councils  at  Pezth  in  1242   and   1269| 

^"^^^'^^'' printed  by  Lord  Hailes  as  the  canons  of  the  church  of  Sool. 

#.£arloiHad.laiid.     After  tte  Bclbmiation,  doubts  were  entertuned  asts 

mgton,  f  c     ^^  origin  of  the  r^t^  but  no  change  was  made  in  the  oU»* 

Teindsi,      gation  to  paj  tithes.      The  canon  law  remained  the  geaeni 

-»— ^      rule  of  the  law  of  Scotland  after  the  Ile£9rniation  ;  Craig,  Eb. 

^^'^'^       I,  dieg.  15,  8  And  9{  Sir  Geo.  M'Kenzie^  iL  10,  6;  Sttdr, 

ii.  ft,  7;  Saftkton,  ii.  8, 1  and  12;  Er$k.  -^  %  13« 

The  general  rule  of  the  law  of  Scotland  being  that  all  landi 
tore  liable  to  pay  tithes,  is  there  any  exception  to  iiiat  geneni 
rule  in  regard  to  Crown  lands  ? 

No  such  exception  is  to  be  found  in  the  canim  lair  ;  on  As 
Contrary,  it  is  expressly  laid  down  that  no  such  exeeptkm 
exists.  It  declares  that  grants  of  tithes  by  kings  and  queens 
shall  be  V^oid;  Decreet  de  deeem.  lii.  a(H  31;  Rebn^g^ 
quest  8,  §  37. 

.  The  canon  law  was  introduced  into  all  the  Christian  nations 
cm  the  eontineat ;  by  some  of  which  it  was  expfessly  declared 
tfiat  the  Crown  property  was  subject  to  tithes ;  Seldon^  c.  7»  §  & 
The  eanon  law  was  also  introduced  into  England ;  and  Ihtf 
right  of  the  Sovereign,  with  respect  to  the  payment  of  tithes 
was  regulated  by  the  saase  rules  as  that  of  his  snlyectK  Both 
Were  liaUe  with  reqpeot  to  their  lands,  but  w^re  entitled  tff 
avail  themselves  of  certain  exemptions  or  qualifications  spedslly 
d^ned  and  explained  by  the  common  law  of  that  eooatryt 
GwUUm  on  Tithes,  No.  514 ;  Plowden  on  THhee,  p.  164 

No  statute,  dictum,  os  doctrine  of  any  kind,  has  ever  reeog< 
nised  the  existence  of  any  exception  in  &vour  of  Crown 
lands  by  the  law  of  Scotland.  And  while  there  is  no  authoi 
rity  in  fieivour  of  such  an  exception,  there  is  authority  agaisfl 
it^  Craiffy  B.  I  dieg.  15,  §  10<  Sir  .George  Maekens^ 
in  stating  the  exemptions  from  tithes,  does  not  inelude  ths 
crown-lands  among  the  number ;  ii.  10,  6  and  7 ;  Stair ^  ii.  8, 
§  8, 9, 10 ;  SarUc.  ii.  8,  206 ;  Forbes,  vlii.  368.  None  of  Aese 
authors  include  the  crown-lnnds  as  an  exception  to  the  payment 
of  tithes*  The  question  was  tried  in  rq^ard  to  the  royal 
lands  at  Falkland,  and  decided  against  the  exceptkm  pkadei 
for  these;  Lister  v.  Skene,  25th  May  1814. 
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It  is  alleged  by  the  clefeiid«r8  that,  as  the  King^  Park  has  25  Nov.  issi. 
acver  been  ia  the  use  of  paying  either  tithes  or  stipend,  it  must     ~  »  '^^ 
be  axempted  from  sneh  a  burden.     This  plea  is  irrelevant,  ae^'ca^ogl^ 
hf  the  law  of  Scotland  the  non-payment  of  tithes  for  any  v.  Earl  of 
length  of  time  can  never  create  a  legal  right  of  exemption.  ^      *^^^ 
Among  the  diflEerent  modes  of  exemption  from  a  right  of  this      -*-— 
kind^  enumerated  by  mat  authors,  exemption  by  prescription,      f]^^ 
or  immemorial  usage,  is  not  included.     But,  in  point  of  fiict,  pqnuer** 
there  never  was  any  e3Knq>tion  of  tithes  in  operation  respecting  ^^^^ 
ihispai^ 

The  pursuer  here  entered  into  a  detail  regarding  the  Abbey 
of  Holyroodhouse,  and  the  church  wluch  was  afterward  merged 
into  the  Canongate  parish ;  and  argued,  that  there  was  no- 
.thing  in  that  history  which  cpuld  b^iefit  the  defender's  plea. 
Prior  to  the  Reformation,  the  mmister  was  merely  a  chaplain 
or  vicar,  depending  for  his  provision  on  the  pleasure  of  the 
Abbot  After  the  Reformation,  he  was,  like  other  parochial 
dergy  of  Scotland,  provided  out  of  the  third  of  benefices ;  and 
more  hitdy,  the  Ministen  of  Canongate  received  their  augment 
tations  frcoa  the  rents  of  houses  in  the  Canimgate,  by  an  act  of 
tile  lepslature,  originating  in  an  agreement  between  the  parties.  ^ 

Neither  can  the  history  of  the  stipend  of  this  parish  afford  any 
aid  to  the  general  argument  maintained  by  the  defender,  thai 
tiiere  has  been  an  immunity  from  tithes  and  stipend,  by  imme- 
morial usage,  with  respect  to  all  the  Crown  lands  in  Scotiand. 
From  the  power  and  influence  of  our  Kings,  there  may  have 
been  occasionally  a  relaxation  from  this  burden  with  reqpect  to 
tiieir  lands ;  but  a  mere  immunity  from  the  payment  of  tithes 
will. never  confer  a  legal  right  of  exemption ;  and  that  there 
was  no  such  legal  exemption  in  fistvour  of  the  Sovereign,  is 
dear  upon  the  authority  of  all  our  institutional  writers,  who 
agree  that  the  obligation  to  pay  tithes  is  universal ;  but  nonp 
of  them  give  the  least  hint  that  there  was  any  exemption  in 
fiivonr  of  the  King. 

Bat)  although  this  park  may  at  one  time  have  formed  part 
of  the  patrhn<my  of  the  King,  it  has  ceased  to  be  so,  and  has 
beoome  reaBy  tiie  property  of  the  hmify  of  Haddington.  Even 
if  the  Kings  of  Scotland  did  possess  any  privilege  of  exemption 
from  tithes,  that  privilege  must  have  belonged  to  the  Sov^eigji 


Digitized  by 


Google 


iia 


DECtilONS  OF  THE 


No.U 


PuraOjr's 
Vieaa. 


■•&NoT^^m9.alonf.^  and  ironld  not  be  extended  to  the  King's  donees.  & 
^iret  MiiUiter^^"^^***^'  where  the  King  aMenates  any  of  his  lands^  to  vhU 
of  CanonAate  he  has  prescribed  an  exemption  from  teinds,  the  preBeriptieo  i 
li^^L^n,  *^^*y  de8tl*^yed,  even  if  the  same  lands  shonld  again  eome  ti 
jc.  the  King  by  escheat  ot  otL^rwise ;  GtoUUnt^  514k     If,  Ihcn 

ibre,  the  defender,  or  any  of  hilB  predecesson,  obttun  iafeft 
ment  in  the  King^s  Park,  it  must  follow,  Act  whaterer  th 
^   Kings's  right  of  exemption  may  have  been,  th«  land  ui  tlie  pec 
son  of  the  defender  must  be  subject  to  tithes. 

It  it  true,  the  grant  in  favour  of  the  &mily  of  HadUiagtH 
bears  to  be  of  the  keepership  of  the  park,  not' of  die  fmopertf; 
but  infeftment  has  followed  on  the  right  \  and  it  includes  die 
absolute  right  bf  levying  the  whole  rents,  prafits,  and  emolo- 
talents  arising  from  tilie  park,  for  his  own  behoof  exdusiTrif, 
and  without  making  any  account  in  Exchequer;  and  fron 
the  date  of  the  grant  the  family  have  drawn  the  whole  of  die 
rents  and  profits.  This,  therefore,  is  really  ato  alienation  of 
the  subject  from  the  ISing  to  the  Eari  of  Haddingtoni  Sock 
an  alienation  in  relation  to  tithe  must  have  juit  the  same  ef- 
fect as  the  most  complete  alienation  in  any  ooncohrable  fixni. 
Tithe  is  a  claim  on  the  fruits,  not  on  the  solum.  If  tke 
alienation  be  petfect  and  complete  in  respect  to  the  fraitt,  it 
must  be  a  perfect  an^  complete  aliisnation  in  so  £y:  as  titke  is 
concerned.  After  such  alienation,  the  King  has  no  intemt  to 
maintain  the  exemption  more  than  if  the  subject  had  been 
feued  out  in  the  common  mode  of  complete  alienation  of  King's 
property.  Even,  therefore,  if  the  king  had  a  complete  ex- 
emption from  tithe,  that  exemption  cannot  apply  to  the  de- 
fender, who  is  thus  infeft  in  the  whole  fruits  and  profits,  die 
only  subject  upon  which  tithe  can  be  claimed.  The  nfjtAd 
the  defender  is  not  merely  an  honorary  one ;  it  is  in  substance 
a  right  to  the  property^  and,  of  course,  it  must  be  subject  to 
all  the  burdens  attachable  to  jN'operty. 

Pleaded  for  the  defenders-^ 

1.  So  early  as  1646,  Sir  John  Hamilton  of  PriestlieU, 
younger  brother  of  the  Earl  of  Haddington,  was  infeft  upons 
crown  charter  granted  in  his  favour  of  the  office  of  heritabb 
^keeper  and  ranger  of  the  royal  park  of  Holyroodhoose,  and  to 
the  office^  the  whole  rents,  emoluments,  and  prc^ti  arisiog 


Defender^ 
Pleas. 
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from  the  park^  irere  attadfed  by  the  grant.     The  right  wsa  35  Not.  ism. 
acquired  by  the  defender's  ancestors.    In  the  titles  of  the  de-    ''^'■"V^**^ 
fender,  hi^  right  is  described  as  follows :— *  All  and  whole  the  ^/cinon^to' 

*  hereditary  office  and  keeping  of  the  King's  Park,  or  park  of"-  Knrl  of 

*  HoljToodhouse,  with  the  duties,  rents,  feus,  casualties,  pri-  &,c.     "^  °° 

*  rileges,  and  emoluments  belonging  to  the  same,  with  the        ■ 

*  power  of  appointing  and  removing  under-keepers  of  the  said  *' 
'  park,  and  with  full  power  of  uplifting  the  yearly  rents  and  Defenders* 

*  profits  of  the  same,  lying  within  the  sheriffdom  of  Ediiv-  Pleas. 
'  bujgh.'     And  the  same  description  is  contained  in  the  spew 

rial  retour  and  sasine  in  favour  of  the  defender.  His  right  is 
no  other  than  that  of  keeper  of  the  royal  park,  to  which  va- 
rious valuable  privileges  have  been  annexed.  The  right  has 
been  feudalised  in  the  same  manner  as  the  grants  to  other  of- 
fices, but  the  psirtc  still  remains  a  royal  domain  inj^arably 
attached  to  (he  palace  of  Holyroodhouse ;  and,  in  virtue  of  the 
•{Urant,  the  defender  is  one  o4  tlie  ofiicers  of  tlie  royal  eatahUsb- 
ment 

The  right  of  the  defender  canaoi  l»  assimilated  to  that  of 
an  ordtnaiy  vassal  of  the  Crown.  No  gnant  in  fetufarm  has 
Iteen  made  by  the  Crowu,  and  the  property  remains^  as  it  has 
always  been,  crown  lands. 

This  office  of  keeper  or  ranger  of  the  royal  park  has  been  en^ 
joyed  by  the  defender  without  any  connexion  with  the  parish 
of  Canonf^te. 

2.  Th»'e  is  no  trace  whatever  of  any  teinds  ever  having 
been  paid  for  the  Kiog^s  Park ;  and  from  the  various  docu- 
ments referred  to  in  this  process,  it  appears  that  these  teinds 
are  never  noticed  among  the  revenues  of  the  Abbacy  of  Holy- 
ruodhouse^  or  of  the  royal  chapel  at  the  palace ;  and  in  the  dif- 
ferent provisions  made  for  the  ministers  of  the  Canongate,  al- 
though there  was  the  utmost  difficulty  in  finding  competent 
provision,  and  various  expedients  were  resorted  to  for  that  pur- 
pose, yet  there  is  no  trace  of  any  claim  being  made  for  the 
teinds  of  the  Park. 

There  are  several  volumes  of  records  in  existence  entitled 
'  CanptB  of  the  Collection  general  of  the  Thridds  of  Benefices* 
from  1561  to  1613,  in  whidi  there  is  no  mention  of  the  teinds 
oC  the  Park  anumg  the  revenues  of  the  Abbacy ;  but  from  these 
it  appears,  that  part  of  the  stipend  of  the  ministers  was  pai^ 

Vai,.  V.  H 
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35  Kbr.  1 839.  from  tebds  in  other   psrislieB   formerly   belonging   to  the 
"•"^nr*^    Abbacy ;   and,  from  an  entry  in  the  register  of  the  Kirk 
ff  cinoS^te '  S««ion  of  the  Canongate   of  20th  June  1613,  it  appean 
V.  Earl  of       that  an  augmentation  of  300  merks  was  agreed  to  be  pud 
Haddington,   ^  ^^  minister  out  of  the  box  of  the  kirk.     In  1630,  the 
— —       minister  of  the  parish  came  before  the  commissioners  of  temds, 
Teinds.      ^^^  presented  two  letters  from   King    Charles,    expressing 
Defenders*      ^   Majesty^s   great  desire  that  an   honest  and  competent 
Fleas.  <  maintenance^  should  be  provided  to  the  minister.     From  the 

proceedings  had  on  that  occasion,  (see  Connell  an  Tithes^  vol. 
ill.  p.  230)  it  is  evident,  there  were  no  tithes  then  in  the 
hands  of  the  Crown  in  this  parish.  If  the  Royal  Park  had 
been  subject  to  tithes,  that  would  have  been  the  proper  fund 
for  an  augmentation  of  the  minister's  stipend.  The  rule,  deci- 
mal debentur  parocho,  had  been  settled  by  a  decision  of  the 
Court  about  twenty  years  before  that. 

3.  It  is  clear  then  that  no  teinds  have  ever  been  paid  for  the 
King'^s  Park ;  and  the  only  question  is,  whether  this  immunity 
was  a  privilege  originally  attached  to  crown  lands.  There 
can  be  no  better  evidence  of  the  right  of  exemption  than  the 
foct  that,  both  before  and  after  the  Reformation,  no  attempt  was 
made,  even  in  the  most  necessitous  circBmstances  of  the  parish 
minister,  to  subject  the  Crown  property  in  the  payment  of 
teinds. 

In  1663  an  act  of  Parliament  was  passed  direetiBg  an  an- 
nuity of  six  per  cent,  to  be  levied  on  the  rents  of  houses  in  the 
Canongate,  and  lying  round  the  Abbey  of  Holyroodhouse,  for 
augmenting  the  stipends  of  the  ministers ;  but  it  expressly  ex- 
cepts '  his  Majesty'^s  palace  within  the  gates  thereof,  and  the 
*  lodgings  and  others  thereof,  pertaining  to  the  Lord  Bishdp 
'  of  Edinburgh  and  the  Dean  thereof  This  act  ratified  the 
gift  of  Charles  I.  in  1632,  containing  a  grant  to  the  minis- 
ter of  the  kirk  of  Holyroodhouse  of  the  duty  of  wine  sold 
within  the  burgh,  a  provision  not  likely  to  be  made  had  there 
been  free  teinds  within  the  parish. 

Lands  which  have,  from  time  immemorial,  been  the  property 
of  the  Crown,  and  whidi  never  have  been  traced  back  into  the 
hands  of  a  subject,  have  never  been  subjected  in  the  payment 
of  teind.  This  is  conclusive  evidence  that  these  lands  were 
teiod-free.     The  exemption  has  been  enjoyed  in  circumstances 


Digitized  by 


Google 


No.  1».  COURT  Qi'  SESSION.  115 

which  made  it  impossible  that  a  claim  would  not  have  been  25  Not.  1829l 
made  upon  the  teinds  of  these  lands,  if  they  had  been  liable  to    ^"""nr*"^ 

The  law  of  teinds  tipon  this  subject  csfinot  be  derived  from  v.  Earl  of 
a  more  safe  source  than  the  principles  uniformly  acted  upoq.  ^     ngton, 
When  the  immunity  in  fact  has  been  immemorially  enjoyed,  ■ 

there  is  no  point  of  law  that  can  establish  le^  liability.    The       ^^»^' 
nnifonn  practice  is  the  best  evidence  of  what  the  law  has^^fjjj^l^f 
uniformly  been ;  and  from  that  uniform  practice  it  must  be  Pleas, 
held,  that  by  the  old  common  law  of  Scotland,  Crown  lands 
(which  always  remained  in  the  possession  of  the  Crown)  were 
de  jure  teiiid-free« 

Another  evidence,  not  merely  of  the  exemption,  but  that 
dug  exemption  was  understood  to  be  the  rule  of  the  com-* 
moD  law  of  Scotland  in  regard  to  Crown  lands,  is  to  be  found 
in  the  proceedings  of  the  Privy  Council  in  1574,  r<^[arding  the 
loyal  park  at  Linlithgow,  which  expressly  finds  ^  the  said 
'  park,  nir  na  utheris  of  our  soverane  lordis  parkis,  ar  or  hes  been 
Mn  use  of  payment  of  any  teinds  for  the  coruis  or  gudes  grow« 
'  and  or  being  thairin.'* 

Snch  is  the  declaration  of  what  was  not  only  the  practice^ 
but  was  understood  to  be  the  law  at  the  time.  It  is  for  the 
pursuer  to  prove  that  this  exemption  has  been  contrary  to  the 
common  law  of  Scotland.  There  is  no  act  of  Parliament  de-  - 
daring  that  Crown  lands  shall  be  liable  in  teind ;  and  there  is 
no  authority  in  the  law  of  Scotland  for  maintaining  that  the 
ancient  patrimony  of  the  Crown  is  liable  in  the  payment  of 
teind. 

In  every  country  in  Europe,  in  which  the  canon  law  was 
more  closely  followed  than  in  this  country,  a  variety  of  diffe- 
rent civil  exceptions  have  been  introduced  by  custom  ;  so  that 
any  general  theory  or  doctrine  laid  down  by  writers  on  the  ca- 
non law  can  be  of  no  use  in  proving  that,  in  Scotland,  the  pro- 
per demesne  lands  of  the  Crown  had  no  right,  by  the  old  com- 
m<m  law,  to  that  exemption  which  de  fiteto  they  immemorially 
enjoyed.  £very  difl^rent  country  has  different  exceptions 
from  the  general  rule,  that  all  lands  are  subject  to  tithes ;  and 
the  immemorial  custom  in  this  country  has  been  to  exempt 
the  Crown  lands  from  this  burden. 
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85  Not.  1829.  .  When  this  fiase  came  to  be  advised,  the  Court  (4th  March 
^'^C^    1829)  found,  *  That  the  King's  Park  is  property  originally  be- 
of  Canon^te,  *  ^o^^g^^^g  ^^  ^^^  CftfWiiy  and  that  there  is  no  evidence  of  said 
w  ^!^A^  *  King^s  Park  ever  having  belonged  in  property  to  the  Abbey 

j-c.  *  of  Holyrood,  or  to  any  subject.**   But  it  was  considered  by  the 

Court,  that  it  might  be  of  importance  to  know  what  was  the 

******     law  of  England  in   regard   to  domains  of  the  Crown  being 
liable  in  the  payment  of  tithes.    With  that  view  the  following 
queries  were  put  to  English  counsel : — 
"    Prima  J  Are  Crown  lands  in  England  generally  exempted  from 
the  payment  of  tithes  ? 

Seciindoy  In  this  respect,  is  there  any  distinction  between 
the  ancient  and  original  domains  of  the  Crown,  and  those  which 
it  may  have  acquired  from  subjects  by  forfeiture  or  inheri- 
tance ? 

TertiOj  Is  any  distinction  made  between  the  more  remote 
and  extensive  domains  of  the  Crown,  cultivated  by  tenants  or 
villains,  and  the  domains  adjoining  or  attached  to  the  royal 
palaces,  and  which  were  in  the  more  direct  occupancy  of  the 
Crown  ? 

Quarto^  If  such  exemption  exists,  does  it  belong  to  the 
Crown  lands  absolutely,  jure  coronae,  or  only  to  certain  lands 
in  virtue  of  prescriptive  usage  ? 

*    Huinto,  In  the  case  of  parks  attached  to  royal  residences, 
ox^r  which  keepers  ior  rangers  are  appointed,  are  such  keepers  - 
or  rangers  chargeable  with  tithes,    in  respect  of  their  occu- 
pancy of,  or  drawing  the  rents  and  emoluments  from,  such 
parks  ? 

SextOj  In  the  last  case,  is  it  a  ground  of  distinction,  as  to 
payment  of  tithes,  that  the  keeper  or  ranger  enjoys  all  the 
titheable  produce  of  the  park  by  virtue  of  his  office,  and  that 
he  holds  the  office  in  fee  f 

To  these  queries  the  following  answers  were  returned  by  Sir 
Nicolas  C.  Tindal  and  Sir  James  Scarlett. 

To  Question  Isty  The  King,  by  his  prerogative,  is  capable 
of  prescribing  in  non  decimando ;  but  without  such  prescrip- 
tion, the  Crown  lands,  are  not,  by  the  law  of  England,  dii- 
eharged  from  tithes.    •  ... 
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To  Quegifan  2d,  The  only  difiTerence  betTreen  the  ancient  29  Xor.  1829. 
and  original  domains  of  the  crown,  and  those  subsequently  ac-    ^"'"nr^*' 
quired  by  forfeiture  or  inheritance,  would  be,  that  in  the  for- f/"^^^*^^'^ 
mer  case  the  prescription  in  non  decimando  would  be  more »  Earl  ot 
likely  to  be  established  by  evidence  than  in  the  latter.  Ha4dington, 

To  Question  3(i,  We  think  there  is  no  distinction  upon  thQ  ■ 

ground  suggested  in  this  question.  T««A. 

To  Question  4^A,  The  exemption  belongs  only  to  lands,  th^ 
property  of  the  Crown,  which  appear  never  to  have  paid 
tithes. 

To  Question  5thy  If  the  patent  passes  the  freehold  of  the 
park  to  the  rangers,  the  exemption  from  tithes  would  cease, 
and  the  land  would  be  titheable  in  th^  hands  of  such  patentee. 

But  if  the  freehold  does  not  pass  to  the  pi^tentee,  but  still 
remains  in  the  Crown,  which  \i'e  understand  to  be  this  case,  th^ 
prescriptive  exemption  from  tithes  still  remaiAS,  notwithstand* 
ing  the  rents  and  emoluments  belong  to  the  patentee. 

To  Question  6th,  We  do  not  think  any  difSprence  arises 
upon  the  ground  pointed  out  in  this  query,  if  the  freehold  of 
the  land  still  remains  vested  in  the  Crown. 
'  We  think  it  right  to  state,  that  we  s^pswer  the^e  questions 
upon  the  supposition  that  no  ground  of  exemption  of  tithes  is 
let  np,  except  that  of  mere  prescription  of  non-payment  of  any 
tithes  from  time  immemorial.  If  the  parks  belonged  to  any  of 
the  great  religious  bouses  which  were  dissolved  at  the  tin^e 
of  the  Reformation,  and  the  land  was  discharged  frorn  tithe 
in  their  hands,  it  M'ill  remain  so  under  all  th^  circumstances 
above  supposed. 

On  advising  these  opinions,  and  whole  cause,  the  majority 
of  the  judges  being  of  opinion  that  the  exemption  claimed  by 
the  defender  was  well  founded,  the  following  interlocutor  w^s 
pronounced : — 

^  The  Lords  having  resumed  consideration  of  this   cause,  Judgmcmt 
'  and  in  particular  their  interlocutor  of  4th  March  last,  npw 

*  final,  finding  that  the  King'^s  Park  is  property  originally  be- 

*  longing  to  the  Crown,  and  having  again  heard  parties  pro- 

*  carators,  and  advised  the  opinion  of  English  counsel ;  in  re* 
'  spect  it  has  not  been  shewn  that  said  King^s  Park  ever  was 

*  lubjected  to  minister's  stipend,  or  paid  teind  in  any  shape, 
'  find  that  the  immemorial  consuetude  has  established  an  fx. 
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5  Nov.  1820.  «  emption  from  payment  of  tithe,  in  fevour  of  the  Crown,  for 
.  ^^^'^'TT'  *  these  lands  called  the  King'^s  Park :  Therefore,  find  that 
of  Canongate   *  *^®  ^^^^  King'^s  Park,  in  the  occupation  of  the  Earl  of  Had- 

*  dington,  as  heritable  keeper  and  ranger,  is   not  liable  in 

*  tlie  payment  of  teind ;  and  sustain  the  defences  or  objectiong 

*  for  his  Lordship  to  the  rental  in  the  process,  and  decern." 
Lord  Balgray. — ^This  is  ^  question  of  importance  in  point 

of  law,  and  deserves  consideration.   From  the  discussion  of  the 
parties,  several  original  matters  of  dispute  have  been  set  at  rest. 

1.  It  is  now  admitted  that  the  Palace  and  Park  of  Holy- 
roodhouse  lie  within  the  parish  of  Canongate,  or,  in  other 
Words,  that  the  parish  of  Holyroodhouse  and  the  parish  of 
Canongate  are  the  same.  2,  It  has  been  found,  under  all 
the  circumstances  of  the  case,  that  the  King'^s  Park  and  grounds 
about  the  palace  are  now  the  property  of  the  Crown,  and  are 
to  be  held  as  part  of  the  original  Crown  demesnes.  At  the 
mime  time,  this  is  a  point  not  without  difficulty ;  and  it  is  pcN 
Tiaps  only  the  strictest  examination  of  the  charter  of  David 
I.  whicli  leads  a  lawyer  to  conclude  that  the  property  in  ques- 
tion never  was  granted  to  the  Abbacy  of  Holyroodhouse. 

If  such  a  grant  had  been  made,  it  must  have  cither  appeared 
in  the  original  grant,  or  been  discovered  from  the  description  in 
feudal  grants  of  adjacent  lands,  or  would  have  been  acknow- 
ledged in  the  transference  of  the  property  to  the  Crown  after 
the  Reformation,  if  such  had  truly  taken  place.  It  may  be 
fairly  admitted  that  there  arfe  many  strong  presumptions  and 
probabilities  adverse  to  this ;  but  it  is  doubted  if  such  can  be 
listened  to  in  fixing  the  rights  of  heritable  property.  But  let 
the  argument  stand  on  this  point  as  it  may,  still  now  it  mxxiX 
be  held  that  the  King'^s  Park  has  been,  from  time  immemorial, 
the  property  of  the  Crown.  3.  It  is  acknowledged  on  all  sides 
that  no  teinds  ever  have  been  levied  or  paid  from  the  property 
in  question. 

Under  all  these  circumstances,  it  appears  to  be  clear  that  the 
great  general  question  must  be  decided,  How  fer  the  property 
of  the  Crown  in  Scotland  is  to  be  held  by  that  law  as  free  from 
the  burden  of  tithes  ?  This  is  a  question  which  must  be  de- 
cided on  principle,  as  there  is  no  legal  authority  to  guide  or 
direct  us. 

If  a  certain  proportion  of  the  produce  of  the  ground  hai 
b^cn  allotted  for  th^  maintenance  of  the  minister!  of  religion, 
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the  aovaeign  personally  is  just  as  inticli  interested  in  this  as  the  25  Nor.  lassb 
meanest  of  his  vassals.     With  reference  to  any  such  religious    ^  /  — ^ 
establishment,  and  the  object  of  it,  on  principle  there  is  no  dis-f^*"^^^^^*^^^^ 
tmction  of  persons  or  of  rank— each  and  every  one  is  bound  to  «•  £arl  of 
contribute  his  mite,  Haddington, 

There  are  no  correct  traces  to  be  found  when  teinds  were      : 

introduced  first  into  Scotland.  Probably  this  exaction  was  in-  ^^"^ 
troduced  gradually  and  imperceptibly  like  the  feudal  law.  As  Opinion  of 
the  Christian  religion  gradually  extended  itself,  so  in  all  likeli-^^^rt. 
hood  the  levying  of  tithe  did  in  the  same  manner  accompany 
it  Although,  in  this  particular,  we  are  left  in  the  dark,  yet 
ibr  flome  centuries  we  know  for  certain,  that  in  Scotland  we 
adopted  the  same  religious  establishment  which  pervaded  alt 
Europe.  So  much  was  this  the  case,  that  although  it  cannot 
be  affirmed  that  the  canon  law  is  part  of  the  direct  law  of 
Scotland,  yet  our  acts  of  Parliament  teach  us  that  it  is  to  be 
often  taken  as  our  guide  and  director ;  1493,  c.  61 ;  1540,  c.  80 ; 
1661,  c.  22.  Accordingly,  Lard  Bankton  (I.  i.  42)  states  im- 
plicitly that  that  law  ^  is  much  respected  with  us  in  what  re- 
'  lates  to  ecclesiastical  rights  established  before  the  Reforma- 
'  tion,  and  not  inconsistent  therewith ;  and  in  consistoriul  cases 
'  it  still  predominates ;  and  the  canon  law  is  to  be  preferred  in 
^  matters  entirely  derived  from  it,  as  in  titlies,  because  it  is 
*  the  law  properly  adapted  to  them ;  and  the  Reformation  can- 
^  not  alter  the  case  in  things  that  have  no  dependence  upon  it.^ 

When,  therefore,  in  Scotland,  we  had  the  same  religious 
establishment  as  in  other  countries  where  the  canon  law  was  re- 
ceived and  acknowledged  as  a  written  law,  it  is  just  as  rea- 
sonable to  conclude  that  we  received  and  acknowledged  the 
lame  means  of  support  and  maintenance  to  the  clergy,  and 
that  the  introduction  of  tithes  was  coeval  with  the  admission 
of  Christianity  into  this  country.  From  thL?  it  naturally  follows, 
if  nothing  appears  to  the  contrary,  that  we  adopted  the  same 
general  rule,  that  all  men  were  bound  to  fiimish  a  certain  pro- 
portion of  the  fruits  to  maintain  the  ministers  of  religion.  la 
this  all  are  equally  interested ;  and  on  principle  there  is  no 
room  for  making  a  distinction  in  rank  or  condition. 

What  appears  generally  accords  entirely  with  this  view.  All 
our  law  authorities  lay  it  down,  that  the  obligation  to  pay 
tithe  is  founded  on  the  public  law;  that  such  obligation  is 
ef  the  nature  of  an  universal  servitude,  and  to  which  all  lands 
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f5  Not.  16:29.  are  subjected ;  and  that  there  is  no  existing  legal  power  or 
^*^^^^     authority  whatever  which  can  grant  an  immunity  from  such 
^fC^o^^  burden  ;   Crai<^,  i.  15,  8,  9 ;  Mackenxie^  ii.  10,  6 ;   #S7«tr,  ii. 
8,  7 ;  Bank.  ii.  8, 1 — 12 ;  Erek,  ii.  10,  18 ;  Farley  c.  viii.  p. 
368. 

So  universal  was  this  burden  understood  to  be,  that  even 
ministers^  glebes  were,  by  act  of  Parliament,  declared  to  be  free 
of  teind  ;  1578,  e.  62;  and  no  explanation  of  this  act  can  un- 
hinge the  general  understanding  to  be  concluded  from  sucli 
enactment,  that  all  lands  were  subject  to  tithe. 

So  much  is  this  burden  fixed  on  the  land,  that  it  is  adinitted 
that  the  Sovereign  can  give  no  grant  of  land  with  such  exemp- 
tion. It  is  even  admitted  that,  if  land  has  ever  been  in  the 
hands  of  a  subject,  it  must  for  ever  remain  liable  to  the  burden 
of  tithe,  even  though  acquired  by  the  Sovere^n  himself.  AB 
this  is  founded  on  principle,  if  the  true  nature  of  tithes  is  at- 
tended to,  and  as  the  ^ame  is  understood  in  other  countriea 
Cfur  own  Scots  legislature  has  declared,  at  a  period  M'hen  this 
matter  was  better  understood  than  now,  tliat  the  teinds  are  the 
proper  patrimony  of  the  kirk ;  1667,  c-  ^^^ 

These  general  principles  being  admitted,  and  supposing  that 
the  King's  Park  attached  to  the '  Palace  of  Holyroodhom^ 
has  been  the  original  demesne  of  the  Crown,  and  never  in  the 
hands  of  a  subject,  it  comes  then  to  be  considered  as  a  pure  que^ 
tion  of  general  law.  Upon  what  ground  can  it  be  legally  mairi- 
tained  that  the  lands  of  the  Crown  are  exempted  from  tithe? 

It  is  admitted  that,  whenever  the  Sovereign  parts  with  his 
property,  such  property  becomes  subject  to  tithe  the  instant  it 
comes  into  the  hands  of  a  vassal.  This  is  not  the  case  M'ith 
other  transferable  Crown  privileges  ;  neither  is  it  the  CBsse  with 
private  indi\'iduals  who  have  legally  obtained  an  exemption. 
The  exemption  from  tithe,  then,  must  proceed  from  some  priw- 
lege  of  the  Sovereign.  It  must  be  vested  in  him  jure  coronae-^ 
in  short,  a  personal  privilege.  As  to  this  important  right,  it 
may  be  observed,  1«/,  Is  there  any  rational  principle  upon 
which  this  privilege  can  be  founded  ?  Has  not  the  Sovereign 
just  as  great  an  interest  in  supporting  the  ministers  of  the  es- 
tablished religion  as  any  of  his  vassals  ?  Our  earlier  Sovereigns 
liave  just  shewn  the  reverse  from  their  OM'n  conduct,  and  frota 
the  grants  which  they  have  made  from  their  own  lands,  in  fact, 
when  we  come  to  reflect  on  the  great  extent  of  the  Crown  landi 
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at  certam  periods,  and  which  were  allowed  to  be  feucd  by  rer-  36  Not.  tai^ 
tain  ac^s  of  Parliament,  provided  it  was  done  without  dimi*  ^"^^^^^ 
BUtion  of  the  rental,  and  particularijr  the  extensive  principality  yff"*^^^'^^^^ 
lands  in  the  western  parts  of  Scotland,  if  such  a  privilege  had  »•  Karl  of 
existed,  then,  in  all  such  wide  and  great  districts,  there  could  ^^f    ^"^  ^^ 
have  been  no  religious  o^'tablishmeut  at  ail.      If  the  Crown       ^— 
had  enjoyed  this  exemption,  it  is  not  easy  to  ex])lain  how  tiie       _J^ 
feaars  alluded  to,  or  rentallers,    who  were   nothing  but  te- Opinion  of 
naats  at  v  ill,  should  alway  be  subject  to  the  payment  of  tithes.  Court. 

2d,  If  such  a  personal  pri\ilege  had  existed,  vtisted  in  the 
pen»n  of  the  King  of  Scotland,  it  must  have  appi'ari*d  in  some 
of  our  earlier  authorities.  It  would  have  been  noticed  in  the 
old  statutes  authorising  the  feuirig  of  tlu^  Crown  lands  for  the 
benefit  of  the  revenue  of  the  King.  Craig  has  a  most  anxious 
title  treating  of  all  the  rights  of  the  Sovereign ;  and  yet  tlierc  is 
no  mention  of  this  most  im{)ortaut  privilege  distinguishing  him 
from  all  his  subjects.  If  such  a  right  had  existed  in  any  of 
the  other  feudal  kingdoms  of  Europe,  lie  would  most  ai^ureciy 
have  mentioned  it. 

3cf,  All  our  authors  have  laid  down  the  gcnend  nile  most 
distinctly,  as  already  noticed  ;  and  they  have,  moi'a)ver,  anxious- 
ly mentioned  the  exemptions  therefrom,  and  which  they  have 
folly  explained.  Now,  if  it  be  true  that  the  Scots  Sovereign 
enjoyed  this  privilege,  is  it  possible  to  conceive  that  these 
anthoFs  would  not  have  mentioned  it  among  the  exceptions, 
particularly  when  some  of  these  authors  had  such  full  access 
to  know  the  faet-^were  law-oflfieers  of  the  Croif^ — and  were  men 
of  the  first  legal  talents  and  knowledge  ?  Their  total  silence, 
when  their  attention  was  necessarily  called  to  it,  affords  a 
Etmng  presumption  that  such  a  privilege  was  unknown, 

Hhj  Forbes,  who  wrote  a  treatise  on  church  lands  and  tithes 
early  in  the  last  century,  expressly  says  (p.  368-9)  that  the 
Princess  own  goods  are  titheable ;  and  he  assigns  this  as  a  cause 
and  a  reason  that  the  King  ^  cannot  constitute  feus  de  novo,  cum 
*  decimis  inclusis.'*  It  is  not  possible  that  Forbes  could  have 
made  this  direct  assertion,  if  it  was  part  of  the  undoubted  con- 
suetudinary law  that  the  King^s  property  paid  no  tithe. 

Taking  all  these  premises  into  consideration,  it  does  not  ap- 
pear that  there  is  any  foundation,  either  in  principle  or  in  leg^ 
authority,  to  assert  that  there  exists  jure  ooronie  any  privilege 
•xempting  the  King's  property  from  the  payment  f>f  tithc«  . 
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M  HToT.  1829.  If  it  ifl  nud  that  this  is  a  public  burden  created  for  die  good 
^^'■■'Y^*^  of  the  community,  from  which  the  Sovereign'^s  property  ahouU 
of  Canon^te*'*^  exempted,  it  ought  to  be  remembered  that  no  such  exemp 
tion  exists  as  to  any  other  public  burden  jure  coronse.  Th 
property  of  the  Crown  in  Scotland  is  by  common  law  subject  k 
house  duty,  window  duty,  &c. ;  but,  by  special  dauses  in  dM 
several  acts  of  Parliament,  such  is  particularly  exempted. 

The  only  argument  which  has  been  prominently  brought  for- 
ward, and  indeed  the  only  defence  which  can  be  made,  is  that 
no  payment  or  exaction  of  tithe  has  been  made  or  demanded 
from  the  subject  in  question  from  time  immemorial ;  and,  there- 
fore, it  must  be  presumed  that  the  parties  concerned  had  no 
right  to  demand  it. 

When  the  matter  comes  to  be  properly  explained,  these  pre- 
mises are  not  sufficient  to  draw  so  broad  a  conclusion.     £xoq>t 
the  simple  &ct  that  no  payment  of  tithe  has  been  made,  nothing 
more  can  be  predicated ;  and  it  so  happens,  in  the  case  of  tithes, 
that  ng  disuse  of  payment  ever  can  create  aright  of  exemption. 
The  truth  is,  that  the  question  never  cotdd  have  occurred  till 
the  present  time,  when    the  augmentations  of  stipend  bare 
been  put  on  a  new  footing,  and  when  the  law  has  been  cam- 
pletely  matured  and  understood,  that  deeimae  debentur  parocho. 
In  this  very  case  the  non-payment  of  tithes  may  be  explain- 
ed on  grounds  iar  more  obvious,  more  natural,  and  more  just, 
than  any  supposition  of  existmg  privilege.     It  arose  from  two 
natural  causes — ^the  one  the  natural  quality  of  the   subject  it- 
self, and  the  other  that  there  was  no  call  for  the  payment  till  the 
present  period. 

As  to  the  first,  it  ot^ht  to  be  remembered  that  this  Park  was 
very  limited  in  extent-.~miserable  as  a  royal  domain — at  one 
time  a  sort  of  forest— the  greater  part  of  it  totally  incapable 
of  cultivation—the  best  ground  of  it  turned  into  what  waa 
called'  gardens  according  to  the  fiishion  of  the  times — some  of 
it  converted  into  meadow  ground ;  and  occasionally  the  keqMr 
was  permitted  to  take  a  white  crop  from  a  few  acres.  It  w'Hl 
at  once  be  seen  that  this  was  not  a  possession  or  &nn  from 
which  a  regular  tithe  was  to  be  drawn. 

As  to  the  second,  again,  it  is  utterly  impossible  that  the  ques- 
tion could  arise  till  after  the  case  of  Tingwall,  and,  of  course,  till 
the  preseait  time. 
lat.  Prior  to  the  Reformations  there  waa  no  occasion  for  aik- 
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Bg  or  levjing  any  tithe  for  the  maintenance  of  the  minister  of  35  ITot.  18)0u 
dke  diorch  or  chapel  of  Holyroodhouse.     The  charter  of  David    ^"^'^ 
Ae  First  provided  the  most  ample  means  for  the  support  of  all  of  Canonmte' 
tk  dergy  of  the  Abhacy  of  Holyroodhoose.     That  provision  v.  Earl  of 
vas  most  ample ;  and  the  duty  of  serving  the  cure  of  the  parish  ^  *     "f?^"> 
▼as  accordingly  imposed  upon  them.     During  that  long  period       ""■ 
there  was  not  the  smallest  pretence  for  asking  a  single  sheaf  of      ^^**^' 
com  fromi  any  lands,  except  from  those  specially  contained  in  opinion  of 
the  charter.  Court. 

2d.  After  the  Reformation,  the  funds  were  ample  for  the  pro- 
mon  of  the  parochial  clergy.  The  thirds  of  benefices  were 
allotted  for  that  purpose.  Accordingly,  the  ministers  serving 
the  cure  of  the  kirk  of  Holyroodhouse  were  so  provided. 

When  certain  lands  were  erected  into  a  temporal  lordship, 
and  giranted  with  the  spirituality  of  certain  parishes  to  Lord 
Holyrood,  he  was  burdened  with  the  payment  of  the  ministers^ 
etipends  of  that  parish. 

These  thirds  of  benefices  afforded  a  most  ample  fund,  and 

vere  more  than  sufficient  to  provide  for  the  whole  parochial 

dergjr  of  Scotland,  according  to  the  extent  of  the  allowances 

then  given.     That  fimd  extended  to  upwards  of  L.72,000  ster.. 

fing  per  annum.    Such  was  its  extent,  that  by  vaitous  statutes, 

1567,  c- 10 ;  1592,  c  121 ;  1597,  ^'  ^*^  ;  it  is  declared  that 

flie  surplus  shall  be  levied  and  ^  employed  to  our  Sovereign 

'  Lord's  use.**    The  highest  stipend  then  allotted  was  only  300 

merb ;  and,  what  is  hardly  credible,  the  total  amount  of  the  sti-* 

pends  first  granted  came  only  to  L.2019.  6s.  6d.     While  such 

was  the  situation  of  the  church  revenue,  it  never  could  enter 

into  the  head  of  any  mortal  to  ask  teind  from  the  King^s  lands, 

3d.  In  the  next  paiod,  from  the  time  of  Charles  I.  to 

oor  own  time,  there  was  as  little  occasion  to  make  any  demaad 

from  the  King^s  property,  because  the  King  had  ample  means 

btm  the  teinds  of  churchJands  still  remaining  in  his  hands,  and 

from  the  teinds  of  bishops,  to  make  provision  for  the  clergy 

rfUs  own  parishes  where  he  had  property ;  and  it  is  not  likely 

^  die  Officers  of  the  Crown  would  sanction  any  eadi 

CQctioQ  when  they  lawfully  could   provide  the  clergyman 

^  another  source, 

h  &ct,  if  a  more  liberal  construction  of  the  law  respecting 
fte  mode  of  augmenting  ministers'  stipends  had  not  occurred, 
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F    tM^It**  ^^  vain,  therefore,  to  draw  any  conclusion  from  non-payment 
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te'  as  an  evidence  or  proof  of  existing  right. 

Neither  are  the  terms  of  the  act  1663  the  least  derogatory 
to  the  existence  pf  any  exemi)tion  on  the  part  of  the  CroMU. 
It  will  be  remembered  that  the  burgh  of  Canongate  M'a«  erec- 
ted under  the  royal  charter  to  the  Abbacy.  The  second  minis- 
ter wan  created  by  the  inhabitants  prior  to  1613 ;  and  these  in- 
habitants  had  no  right  to  place  that  second  miuibter  on  the 
teinds  of  the  psm^jh  ;  and,  of  course,  it  was  most  just  and  rea- 
sonable that  he  should  be  provided  out  of  some  impost  levied 
from  the  property  within  the  bounds  of  the  burgh. 

The  only  other  authority  referred  to  is  th^  decree  of  the 
Privy  Council  in  1574;  as  to  which  it  may  be  observed,  that 
there  is  no  court  M'hose  decrees  are  less  entitled  to  regard 
than  those  of  the  Privy  Council  of  Scotland,  at  least  H'here  the 
interest  of  the  Crown  was  concerned.  It  is  farther  to  be  no- 
ticed, that  the  question  did  not  occur  with  the  minister  de- 
manding a  maintenance,  but  it  was  a  qu^tiop  with  a  tacks- 
man, whose  right  might  be  less  or  more  according  to  the  under- 
standing of  parties,  and  the  practice  of  the  cpuntrj\  And, 
lastly,  from  what  has  been  already  noticed,  it  is  utterly  im- 
possible that,  in  1574,  or  prior  to  that  period,  any  tithes 
should  be  levied  from  his  Majesty's  property,  unless  by  special 
grant,  of  which  instances  did  exist,  From  the  nature  of  the 
thing,  such  payment  could  not  take  place.  The  King  was  truly 
the  grand  titular ;  and,  of  course,  when  he  had  ample  means,  it 
is  not  likely  he  would  burden  bis  own  lands  when  he  could  so 
easily  attain  the  end  otiierwise,  although  even  this  n  as  some- 
times done.  Since  the  Reformation,  the  very  s^me  thing  has 
happened  with  resi)ect  to  lay  titulars  by  creation.  Till  the 
late  augmentations,  there  were  many  titulars  who  never  paid 
for  two  centuries  one  fiirthing  of  stipend. '  They  laid  the  sti- 
pend upon  other  lands,  and  saved  their  own. 

The  non-pa)nnent  of  tithes  from  the  crown  property  can  there- 
fore be  exphiined  upon  &r  more  rational  and  constitutional 
grounds  than  the  existence  of  any  personal  privilege  jure  co- 
ronae. 

It  has,  in  the  last  place,  been  said  that  the  King,  at  least  in 
England,  can  by  long  curtom  prescribe  a  right  in  non  deciman- 
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do.    Whatever  may  be  the  law  of  England,  this  never  can  be  25  }ior.  182#.  - 
the  law  of  Scotland.  On  the  subject  of  tithes  the  law  of  England    ''""^y^^ 
is  to  be  resorted  to  with  great  caution.     The  two  laws  differ  as  ^f  caT^^JiJ^te^ 
to  subjects    teindable,  and  particularly  as  to  vicarage.      Ther.Karlof  Had- 
very  principle  carries  in  its  o\Vn  bosom  an  Admission  of  the  right  '"g  ""^  ^T^- 
of  another ;  and  the  law  of  Scotland  permits  no  transference  of      Teinifs. 

property  without  a  title.  The  Sovereign  is  as  Much  subject  to  the      ' 

law  of  prescription,  under  the  statute  1617>  as  any  of  his  vassals.  coj|"t."  ^ 
If  he  could  by  the  constitution  of  the  law  acquire  a  right  sine 
titulo,  he  must  acquire  it  complete  out  and  out ;  and  yet  it  is  con- 
ceded that  his  property,  however  long  in  his  hands,  is  subject  to 
the  burden  of  tithes  the  moment  it  gets  into  other  hands  ;  and, 
what  is  more,  if  the  prfq)erty  ever  M^as  in  other  hands  at  any 
distance  of  time,  no  possession  by  the  Crown  can  justify  a  plea  oi 
exemption.  Such  a  principle,  therefore,  is  quite  inadminsible  by 
the  law  of  Scotland.  It  is  possible  to  deduce  a  consuetude 
from  a  series  of  uniform  positive  acts ;  but  it  is  certainly  not 
easy  to  understand  a  consuetude  by  a  state  of  negation  as  to  a 
right  which  never  could  be  called  into  exercise. 

On  these  grounds,  I  am  humbly  of  opinion  that  there  is  no 
principle,  no  law,  and  no. authority  for  maintaining  that  the 
property  of  the  Crown  of  Scotland  is  exempted  fi'om  the  pay- 
ment of  tithes. 

Lord  Craigie  concurred  in  the  opinion  given  by  Lord  Bat 
gray. 

Lord  President. — ^I  confess  I  have  formed  a  different  opinion. 
We  have,  no  doubt,  on  the  one  hand,  the  general  rule  of  law- 
as  laid  down  by  Lord  Balgray,  th&t  the  ^-hole  land  of  the 
country  is  liable  in  teinds ;  but,  on  the  other  hand,  we  have 
to  inquire  what  was  the  general  prerogative  of  the  Crown. 

I  consider  the  case  of  Falkland  a  very  strong  case,  as  point- 
ing out  the  opinion  of  the  countr}'  in  regard  to  the  preroga- 
tive of  the  Crown.  The  land  there  did  not  form  originally 
part  of  the  domain  of  the  Crown  ;  yet  still,  having  become  the 
property  of  the  Crown,  it  was  conceived,  erroneously  no  doubt, 
that  it  was  from  that  circumstance  exempted  from  the  payment 
of  teind.  But  the  Court  found  that  the  lands  having  been  ori- 
ginally the  property  of  a  subject,  and  liable  to  teind,  were  not 
exempted  from  that  burden  by  becoming  the  pro))ejrty  of  the 
Crown.     Is  this  case^  however,   it  \m  established  that  thes« 
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d5Koy.  Idd9.  lands  (nrigiaally  belonged  to  the  Ctwm,  and  never  had  horn 
the  property  of  a  subject. 

The  question  then  is,  Tt^hether,  in  such  a  case,  the  preroga- 
tive of  the  Crown  exempts  these  lands  from  teinds.  In  the 
case  of  Falkland,  we  have  the  strongest  indication  of  the 
opinion  of  the  country  as  to  the  preri^tive  of  the  Crown, 
that  it  exempted  from  teind  even  property  acquired  by  the 
King,  as  well  as  what  originally  belonged  to  the  Crown. 

It  is  not  a  sufficient  answer  to  this,  that  all  the  lands  in  Chris- 
tendom are  liable  in  teind.  This  is  not  the  case.  There  are  ex- 
ceptions in  every  country ;  and  even  in  Scotland  we  have  the 
exemption  of  land,  cum*decimis  inclusb  et  nunquam  antea  sq- 
paratis.  From  whom  did  this  right  of  exemption  flow  ?  If  a 
charter  from  the  Crown  was  produced,  conveying  lands  cum 
dednus  inclusis,  we  would  hold  these  lands  exempted  from 
teind.  This  proves  that  the  Crown  had  right  to  give  the  ex- 
emption. The  Crown  could  not  convey  that  which  it  had  not 
to  give ;  therefore,  the  tithes  must  have  been  the  property  of 
the  Crown,  before  the  Crown  could  give  them  away.  If  these 
teinds  had  belonged  to  the  clei^,  the  Crown  could  not  have 
given  them  away ;  therefore,  they  must  have  been  in  the 
Crown,  and  in  no  one  else. 

We  must  also  consider  the  strong  indication  of  the  opinion  of 
Parliament,  as  declared  in  theact  1663,M'hich  proceeds  on  the  nar* 
rati ve  of  the  small  stipend  of  the  minister  of  Holyroodhoiue ;  and 
it  lays  a  tax  on  the  inhabitants  for  the  purpose  of  increasing  that 
^  stipend.  It  is  not  a  demand  upon  the  teinds,  but  a  tax  upon  tiie 
stock.  There  is  not  one  word  in  the  act  to  infer  that  there 
were  teindable  sulgects  in  the  parish.  And  this  is  a  dear  in- 
dication of  the  opinion  of  Parliament  at  the  time*  If  they  ha^ 
.  ever  supposed  that  there  were  teindable  subjects  belonging  to 
the  Crown  in  the  parish,  out  of  which  an  augmentation  mi^t 
have  been  granted,  they  would  never  have  laid  a  tax  upon  the 
inhabitants.     Upon  the  whole,  I  think  the  lands  are  exempted. 

Lord  Corehattse. — This  is  a  question  of  great  difficulty,,  in- 
asmuch as  we  can  receive  no  light  from  any  of  our  institutional 
writers,  and  no  information  from  the  decisions  of  this  Court, 
except  in  the  case  of  Falkland.  I  do  not  think  that  nsudi 
light  has  been  thrown  on  the  subject  by  the  opinion  of  the  Eng^ 
Ush  lawyers,  except  from  the  evidence  which  it  afiords  that  tbt 
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Istr  has  been  adopted  In  England.     I  do  not  consider,  S6  Nor.  1820. 

k  the  view  which  I  take  of  this  case,  that  it  is  of  much  im-    '—  y  — ^ 

ptrtance  whether  these  lands  were  originally  the  property  of^^  ^^^o^^ 

tkCnnm.  or  were  acquired.     Butthe  difficulty  is  to  get  at  a«*  £arl^ 
^;^.  .      '  ^  /  6  Haddington, 

pBCiple.  &C. 

I  am  disposed  to  go  back  to  the  radical  principle  of  the  canoa      -^— - 

kr.    It  is  true  that  it  was  afterwards  laid  down  that  all  lands      ^^*"^* 

were  teindable,  and  that  there  was  no  exception.     But  we  find  opinion  of 

ftst  diat  rule  has  not  been  universally  adopted  in  any  country.  Court. 

la  Spain,  the  property  of  the  Crown  is  exempted ;  and  in  France 

Acre  are  a  variety  of  exceptions,  not  only  of  the  crown-lands,  but 

idle  lands  of  private  individuals.     If,  then,  there  is  such  a  priiK> 

i  dple  that  we  are  entitled  to  be  regulated  by  consuetude,  I 

ddnk  that  is  the  rule  that  should  guide  us  in  this  case— I  say 

eonsuetnde,  not  prescription ;  for  I  do  not  think  prescription 

win  do. 

How  do  the  &cte  stand  here  ?    With  regard  to  lands  which 

M  to  die  King  by  forfeiture,  there  has  been  a  constant  con-* 

ractude  of  paying  teind  firom  them.     But  then  there  is  this 

I  fiSerenoe  in  regard  to  lands  which  have  been  always  the  Eing^s 

I  property,  and  which  continue  in  the  King'^s  possession,  or  in  the 

I  poBMflBion  of  his  lessees  or  keepers ;  in  that  case  there  has  been 

tte  conatant  consuetude  of  exemption  firom  tithes.    The  King'^s 

I  Paik  18  in  this  situation ;  and  what  has  been  the  consuetude  ? 

I  It  does  not  appear  that,  in  any  one  instance,  this  park  has  ever 

i  fiid  teind.    There  is  no  appearance  in  the  accaunts  of  the 

CiOTm  of  any  such  payment  ever  having  been  made.     There 

were  other  parks  belonging  to  the  Crown  in  the  same  situation ; 

ttd  there  is  no  evidence  of  any  teind  having  ever  been  paid 

fcr  these.    I  cannot  lay  out  of  view  the  opinion  of  the  Privy 

CoQscil  in  lS^4f.  They  expressly  find  ^  that  the  said  park,  nir 

*  aae  utheris  of  our  soverane  Lordis  parkis,  are  or  his  bene  ih 

*  w  of  payment  of  ony  tmids  for  the  comes  or  gudes  growand 
'  cr  being  tharein.''  That  is  the  statement  with  regard  to  the 
?Mke  of  the  country  two  centuries  and  a  half  ago..  This  is 
vcvfitnnig  evidence  as  to  the  consuetude,  coupled  with  the 
^^^iv'Mance  that,  after  all  the  research  that  has  been  made, 
BO  ivtance  has  been  found  that  any  of  the  lands  in  possession 
of  the  King,  or  his  lessees  xjt  keepers,  have  ever  paid  tithes. 

l^pon  diis  ground  I  am  for  sustaining  the  defence*    One  di£- 
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V.  Karl  of 

Haddingtony 

Ac. 

Teiwis. 

Opinion  of 
Court. 


J»  Not.  1829.  ficulty  I  had  was  the  nature  of  tho  right  in  the  person  of  the 

.-,.^^    .       Eafl  of  Haddin^on.     If  thes^  hindfi  had  been  feued  out  to  hi« 
First  Minwter-       ,,.  °  ,  ,.  ,        Tin.  ii«i 

of  Canon^te   I^ordship^  or  to  any  other  sut^ject,  tlieii  I  should  hare  held  that 

they  TTOuld  have  been  liable  in  teind.  But  Lord  Haddington 
had  no  right  to  the  lands  themselves,  for  he  is  only  custodier  or 
keeper,  with  the  right  to  all  the  profits.  ^In  short,  he  is  only 
an  officer  of  the  Crown ;  and  the  fmits  are  given  as  the  patri- 
mony of  the  office.  If  I  was  satisfied  that  this  was  a  fcodal 
grant,  then  I  woidd  think  there  m'rs  no  ground  of  exemption 
from  tithes ;  but  that  is  not  the  case  here. 

Lord  Jfistice^Cferk. — This  is  a  question  attended  with  con- 
ftiderable  difficulty ;  and  I  confess  tliat,  at  different  times,  I 
have  had  different  views  of  it ;  but,  upon  the  whole>,  I  havB 
not  been  able  to  bring  my  mind  to  such  a  principle  as  would 
warrant  mo  in  the  conclusion  that  these  lands  are  not  liable  in 
teind.  It  does  not  appear  to  me  that  the  principle  of  .oonsae* 
tude  laid  down  by  Lord  Corehoiue  is  sufficiently  stronji^  to  bear 
out  tho  exemption  chimed  in  this  case.  I  admit  that  gnat 
\voight  18  due  to  tiie  evidence  which  is  afforded  by  the  declara- 
tion of  the  Privy  Council  as  to  the  general  practice  and  under- 
standing at  that  time ;  but  this  cannot  be  decisive  of  the  l|iw. 
There  is  no  evidence  of  the  proper  party  having  had  an  oppor- 
tunity  of  stating  his  case.  But  we  are  to  keep  in  mind  that 
not  one  of  our  authors  take  tbe  difi^test  notice  of  this  exemp- 
tion, even  when  they  are  stating  the  different  exemptions  from 
the  payment  of  tithes.  On  the  whole,  I  have  not  been  able  to 
■  bring  my  mind  to  any  principle  which  would  entitle  me  to  give 
effect  to  the  exemption  claimed  by  the  defender. 

Lord  Gilliea, — I  concur  in  the  opinion  that  has  been  de- 
livered from  the  chair.  Although  there  is  a  total  silence  in 
our  law  authorities  as  to  the  exemption  now  daimed,  yet  I 
tifiink  the  authority  of  the  act  of  I'arliament  1663  is  very 
etrong.  The  opinion  before  us  as  to  the  law  of  England  says 
that  the  King^s  lands  diere  are  not  liable ;  and  it  ajq^ears  to  me 
that  in  Scotland  we  have  adopted  the  same  rule.  We  have 
acknowledged  exceptions  from  the  general  rule  that  all  lands 
ere  subject  to  teind.  There  is  an  exemption  by  the  law  of 
Scotland  vith  regard  to  particular  lands,  such  as  temple-lands. 
Lo^d  Stair  says,  *  Some  lands  also,  by  long  custom,  are  teind* 
^  free,  as  temple^lands,  being  out  of  the  use  of  pa}nnent  for  fif^ 
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'  jears,  were  found  free  for  all  time  thereafter/     So  that  these  25  Nor.  I829i 
hads  were  held  to  be  free  by  non-payment  for  fifty  years.  What-    ^-"^y^-^ 
erer,  therefore,  the  general  rule  of  law  may  have  been,  an  ex-  ^^ca^oneate*^ 
eeption  is  here  admitted  by  the  law  of  Scotland,  arising  from  a  v.  Karl  of 
ooB^ymeiit  for  a  certain  nimiber  of  years.     We  are  cdled  ^^d^^"g^°> 

upon  here  to  subject  certain  lands  in  payment  of  teinds,  when       

it  appears  that  these  lands  have  hevet  at  any  one  tinle  been  Temds. 
sabject  to  that  burden.  From  the  whole  evidence  produced,  opinion  of 
and  the  documents  referred  to,  I  hold  it  to  be  quite  clear  that  Couru 
the  non-payment  of  tithes  in  this  case  must  have  originated  from 
the  conviction  that  these  lands  were  not  liable.  It  has  not  been 
made  out  that,  in  any  case,  these  lands  have  ever  been  subjected 
to  this  burden ;  and,  therefore,  I  am  for  sustaining  the  defences. 
Lord  Monereiffl — I  am  for  sustaining  the  defences*  The  act 
166S)  whicd  was  passed  for  the  express  purpose  of  making  a 
suitable  provision  for  the  minister,  of  this  parish,  never  could 
bare  be^  passed  if  it  had  then  been  thought  that  these  lands 
V€R  liable  in  teinds.  That  act  was  after  the  Reformation, 
and  when  the  keeper-ship  of  this  park  was  in  the  hands  of  Sir 
John  Douglas.  The  terms  of  that  act  are  very  important.  It 
kys  a  heavy  assessment  on  all  the  inhabitahts — there  is  no 
mention  of  teinds — ^but,  while  every  buildiug  is  taxed,  there  is 
•h  express  exception  of  his  Majesty's  palace.  This  is  very 
important  in  connexion  with  this  other  fact,  that  not  only 
tfaiH  pai^,  but  all  the  King's  patrimony  through  the  country, 
vaa  exempted  frx>m  that  burden.  The  terms  of  the  judgment 
of  (he  Privy  Goancil,  as  declaratory,  of  the  fact,  and  of  the 
genoal  understanding  of  the  country  in  157^9  are  also  very 
important ;  and  it  is  to  be  observed  that  this  was  a  judgment 
oC  die  Privy  Council,  when  both  of  the  contending  parties  were 
present  I  do  not  say  .that  this  judgment  of  the  Privy  Council 
diould  rule  your  Lordshi})S,  if  there  was  nothing  else  to  be 
taken  with  It ;  but  you  have  with  it  the  immemorial  usage  that, 
in  00  one  instance,  lias  teind  ever  been  paid  for  the  King's 
Puk.  Upon  the  whole,  I  think  we  should  give  effect  to  the 
cxenption  claimed. 

P«fte  Minister,  Sir  John  Connett.         J.  O.  Mack^  Agent.  For  Earl 

of  Haddington  and  Officers  of  State,  Sol^Gen.  (  Hope)  Riddel.     Jamst 
%«,  W.  S.  and  fT.  i/.  Sand$,  W.  S.  Agents.        Teind  Clerk^  Cleric. 

T. 

Vol.  V.  I 
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TEIND  COURT. 

No.  XX.  25  November  1829. 

COMMON  AGENT  in  LOCALITY  of  LIN- 

LITHGOW, 

agaifist 

SxK  THOMAS  LIVINGSTONE  and  OFFICERS 

OF  STATE. 

T£iKDft.-— FoMnd  that  royal  lands^  originally  the  proper^ 
ty  of  the  Crown^  but  which  had  been  fetted  out  to  a 
eubjectf  and  afterwards  reverted  to  the  Crown  by  forfei- 
iuroj  were  liable  in  teind. 

"^  In  this  locality,  the  common  agent  propoeed  to  local  part  of 

the  stipend  on  the  Crown  lands  in  the  parish  of  Linlithgow,  ia 
possession  of  Sir  Thomas  Livingstone  as  heritable  keeper  of 
the  Palace  and  Royal  Parks.  The  same  general  question,  as 
to  the  immunity  of  Crown  lands,  was  argued  here  as  in  the 
preceding  case.  But  the  Court  held  that  the  original  titles  in 
favour  of  the  Earls  of  Linlithgow  contained  not  merely  a  grant 
of  the  office  of  keeper  of  the  Palace  and  Parks,  but  was  a 
grant  in  feu  of  the  lands;  and  although  these  lands  had  afterwards 
reverted  to  the  Crown  by  the  forfeiture  of  the  Earl  of  Lin- 
lithgow, yet  having  been  once  the  property  of  a  subject,  and  as 
such  liable  to  teind,  they  continued  subject  to  that  burden, 
upon  the  principle  decided  in  regard  to  the  royal  lands  of  Fait 
land ;  Lister  v.  Skene,  25th  May  181 4>. 

Judgment.  The  Court  found  these  lands  liable  in  teind,  *  in  respect, 

<  though  they  appear  formerly  to  have  been  original  Crown 

<  lands,  yet  having  been  granted  in  feu  to  the  Earls  of  Lin- 

*  lithgow  and  others,  and  reverted  to  the  Crown  by  the  at- 

*  tainder  of  the  Earl  of  Linlithgow,  the  character  of  the  tenure 
'  is  changed,  and  the  lands  have  become  liable  in  pajrment  of 

<  teind,  in  like  mam^er  aa  any  other  lands  held  ftu  of  the 

*  Crown.' 
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UH  Nmaiim.  Ofdinary.  Foir  Common  Agent,  Dem  </  Fao,  fJtfjl^) 
Nmfkr,  G0orf$  Napier^  Agent  For  Officers  of  State,  SO^^Gfn. 
rUope/.        W.  H.  Sitnd^  W.  S.  AgOnt.        Tmnd  Clerk,  Clerk. 


FIRST  DIVISION. 

No.  XXI.  36  Navemb0t  1829* 

ALEXANDER  SMITH 

against 
GEORGE  WRIGHT. 

Bill  of  Exohakge. — CircufMtances  in  which  the  holder  of 
a  mtiated  bill  of  exchange^  with  a  letter  of  guarantee  pass* 
ingfrom  the  objection^  was  held  to  have  lost  the  right  of 
relief  against  the  drawer^  in  conseqttence  of  his  not  having 
intimated  the  refusal  to  accept  a  second  bill  to  the  same 
amount^  drawn  upon  the  same  party  by  the  drawer  of  the 
first  bill 

Ox  the  font  of  Norembor  1821,  the  defender,  George  Wright, 
(as  procurator  for  John  Smith)  drew  a  bill  for  L.67*  6b.  9d.  oil 
Mn  Banks  of  Stirling,  which,  after  being  accepted  by  her, 
was  difloounted  by  the  Stirling  Bank.  On  the  15th  of  February, 
John  Telford,  cashier  of  the  bank,  wrote  to  the  defender,  say- 
ing, ^  Mrs  Banks^  acceptance  to  you  for  L.67.  16b.  9d.  fell  due 
^  here  yesterday,  and  was  noted ;  which  please  retire.**  On  the 
16th  the  defender  wrote  to  Mr  Telford,  stating,  that  on  refa- 
lence  to  his  books,  &:c.  ^  I  find  my  draft  on  that  lady  was  dated 
'  Ist  November,  at  three  months  ^  and  it  was  afterwards  admit- 
ted in  a  letter  by  Mr  Telford,  that  the  alteration  to  the  11th 
Norember  appeared  to  have  been  made  by  Mrs  Banks  ber- 
Bil£    On  the  12th  of  March  the  defender  wrote,  saying,  <  Mrp 

*  Banks  assured  me  that  she  would  relieve  her  biH  as  to-mor- 
'row.     I  have  therefore  requested  Messrs  Kiimear  to  rttnm  It 

*  taym^  that  70a  may  um  hev  for  veffwMt^  it  I  «m  emfiii« 

12 


Digitized  by 


Google 


139 


DECISIONS  OF  THE 


No.  21. 


Sirlth,  V. 
Wright. 

BUI  of  Eg. 


16  Nov.  1829.  *  ced  she  wiH  do  8o  to  you  sooner  than  to  me.'  I  am  very  sea- 
of  the  handsome  treatment  which  I  have  experienced 

*  from  your  hank ;  and,  as  a  proof  that  I  have  no  wish  to  urge 

*  Mr  Smith's  liability,  I  hereby  become  bound  to  see  the  amount 

*  paid  to  you  within  14  days  from  this  date,"  &c.  On  the  25th, 
the  defender  drew  a  second  bill  upon  Mrs  Banks  (for  the  pur- 
pose of  replacing  the  former  one,  and  for  the  same  sum)  at  ten 
days,  which  he  transmitted  to  Mr  Telford,  saying  he  was  hope^ 
fill  he  (Mr  Telford)  Would  get  her  to  accept  it.  Mrs  Banks, 
however,  refused  her  acceptance ;  but  of  this  refusal  no  intima^- 
tioil  was  mdde  to  the  defender.  Both  bills,  with'  the  lettef  of 
guarantee,  were  kept  by  the  bank.  On  the  30th  of  May,  Mr  Tel- 
ford wrote  to  the  defender,  saying,  *  Messrs  Kinnear  and  Sons 

*  have  this  morning  returned  Mrs  Banks'  bill,  (the  first  one)  per 
'  L.67«  16s.  9d.  unpaid,  which  rather  surprises  us,  as  I  expected 
<  you  would  have  retired  it  long  ago.     I  have  therefore  now  to 

*  reqtiest  you  will  remit  me  same  in  course,  as  it  is  inconvenient 
^  for  us  to  have  such  past  due  at  our  annual  balance,  which  takes 
'  place  soon.'  Nothing  further  occurred  till  1st  September  1824, 
when  Mr  Telford  wrote  again  that  Mrs  Banks  had  never  paid 
any  thing  of  her  acceptance  per  L.69.  16s.  9d.  &c.  ^  You  will  re- 

*  collect  you  drew  a  fresh  bill  on  her,  which  she  declined  to  accept ; 

*  and  the  one  in  my  hands  was  altered  by  her  from  1st  Novem- 

*  ber  till  11th  November  1821,  when  left  for  her  acceptance.' 
.  Thereafter,  the  pursuer  (the  trustee  on  the  sequestrated  es* 
tate  of  the  Stirling  Banking  Company)  brought  an  action 
against  the  defender  for  paj'ment  of  the  amount  of  the  first  bill, 
with  interest  from  the  date  of  payment,  founding  upon  the 
letter  of  guarantee,  which  passed  from  the  objection  arising  from 
the  alteration  on  the  bill ;  and  insisting  that  the  security  which 
the  baink  held  under  the  first  bill  was  not  hurt  by  taking  the 
second,  as  the  first  had  not  been  delivered  up,  nor  any  cir- 
cumstance taken  place  shen'ing  that  the  one  had  been  taken 
for  the  other. 


Pursuer*! 
Plea. 


In  defence  it  was  pleaded — That  although  the  original  ob- 
jection to  the  bill  had  been  departed  from,  the  pursuers  had  by 
.their  subsequent  conduct  a  second  time  forfeited  their  right  of 
recourse,  and  lost  the  benefit  of  the  guarantee ;  1«^,  By  the 
want  of  due  aegotiatioii,  and  intimation  of  the  didionour  of  the 
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second  draft ;  and,  2d,  By  the  negligence  and  delay  of  the  Bank  26  Not.  1829. 
in  the  drciimstaneee  of  the  case,  even  supposing  them  not  to    "^""^Y^^^ 
hare  been  bound  for  ihe  strict  negotiation  of  this  draft ;  Chitty,  w^fhu' 
97,159,245;  Thompson,  437;  Pothier,  No.  128;  Marius,      

48,60.  BUlqfEM. 

change. 

Answered — That  the  objection  of  the  non-intimation  of  the  De£ender*i 

Plea, 
dkbonour  did  not  apply  to  the  case  of  an  unaccepted  draft.   The 

principle  of  the  objection  was,  that  in  consequence  of  the  want 

of  intimation,  the  debtor  may  have  lost  his  means  of  relief 

fitHo  the  acceptor  of  the  bill ;  but  this  did  not  apply  to  the  case 

where  the  bill  had  not  been  accepted. 

The  Lord  Ordinary  appointed  *  the  pursue  to  state  in  what 
<  manner  he  proposes  to  prove  the  intimation  of  the  dishonour 
'  of  the  second  bill  drawn  on  Mrs  Banks ;''  and  thereaft;er  his 
Lordahip,  *  in  respect  the  pursuer  declines  proving  the  intima- 
*  tioD  of  the  dishonour  of  the  second  bill,  assoilzied  the  defen- 
'  der,  and  found  expenses  due.'' 

To  this  interlocutor  the  Court,  on  a  reclaiming  note  for  the  Judgment, 
punoer,  unanimously  adhered. 

The  Court  appeared  to  distinguish  the  present  case  from  Opinion  of 
that  where  a  party,  having  a  bill  liable  to  no  objection,  obtains  ^^""^ 
fiom  the  debtor  a  second  bill,  still  retaining  the  former,  which  * 
he  may  use  as  long  as  it  is  a  subsisting  document,  and  where 
the  non-intimation  of  the  dishonour  of  the  second  bill  would  not 
^Std  his  right.     But,  in  the  present  case,  not  only  was  there 
no  formal  intimation  made  of  the  dishonour,  but  the  creditor 
had,  by  his  negligence  and  dday,  forfeited  all  right  of  relief. 

l^JVfvtoa,  Ordinary.        Act.    SoL^G^n.  (Hcpe)  Cotmo  Itmes.  DeOm 
h  Jmtes,  W.  &  Agents.  Alt    Dean   qf  Foe,    (J^tey)  AntU 

Mwrg^       Junm  X.mM«o,  W.  S.  Agent.        S.  Clerk. 

C. 
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FIRST  DIVISION. 

No.  XXII,  27  November  1829. 

DUNCAN  MKJOWN 

against 
PATRICK  NELSON. 

C^uTioiifBs.—- Leoal  DiLi6EKCE.r-.-J  cafzHcm^r  in  a  bend 
of  presentation  found  not  liable  for  the  ddd  in  the  bond^ 
for  not  presenting  his  debtor  precisely  at  the  timefLved^  the 
debtor  having  been  nt  the  place  appointed  about  haif  an 
hour  before  the  timSj  and  returned  within  half  an  how 
after  ity  the  eredHor  having  refused  to  wait ;  and  afters 
wardsy  when  the  cautioner  informed  him  that  the  dtbtoir 
was  ready  at  the  place  appointed  to  abide  the  diligenes^ 
having  refused  to  put  the  diligence  in  esecutianj  on  the 
ground  that  the  time  of  presentment  had  passed. 

Fetes  Marshall  Iiaving  been  apprehended  by  a  messeager 
upon  a  eaptiion»  at  the  instance  of  Nelson,  for  payment  of  a  debt, 
he  was  Uba*ated  from  the  custody  of  the  measenger  upon  the 
advocator,  M^Gown,  granting  the  following  ktt^  of  presen- 
tation  and  guarantee  :**-^  Sir,  I  bind  myself  to  produoethe  per^ 

*  son  of  Mr  Peter  Marahall  at  my  office,  No.  48,  Montrose 
<  street,  to-morrow  by  one  o^dook,  otherwise  I  shall  pay  th^ 

•  debt,  L.16. 10s; 

MwrahaH^  next  farenoan,  oa&od  at  the  advocator's  ollke  aboot 
half  past  twelve,  and  stated  that  his  wife  was  to  call  on  Nel- 
son to  see  and  efeot  an  arrangement-^that,  as  he  was  too  early, 
he  would  go  and  make  a  business  call,  but  would  be  back  in 
due  time, 

Ndson  with  the  messenger  called  at  one  o'clock,  when  the 
advocator  told  them  that  Marshall  had  been  there,  and  would 
be  back  in  a  few  minutes.  They  waited  till  about  a  quarter 
past  one,  and  then  went  away.  Marshall  returned  a  few  mi- 
nutes afterwards ;  and  the  advocator  then  went  to  Nelson's 
office,  and  told  him  Marshall  was  in  his  countbg-house,  if  he 
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wttbad  to  enfinroe  tiie  ditigence.    NdtaoiihowevtrMhied  tadogyMor.  ISA 
80,  and  aftenv'ardfl  raised  this  action  against  M*Gown  before    ^-•'v^ 
the  magistrates  of  Glasgow,  concluding  for  payment  of  the^^^J^^^  ^ 

debt,  in  regpect  he  had  failed  to  produce  the  debtor  at  the      ^ 

time  specified  in  his  letter  of  presentation  and  gaarantee.  After  Cautioner. 
a  proof  had  been  led,  the  following  interlocutor  was  pronoun- x)i^^pMiM; 
eed:  ^  Finds  it  not  proved  that  the  defender  implemented  in 
'  terminis  the  obligation  undertaken  by  him  to  present  the  pur- 

*  suer^s  debtor,  Marshall,  at  a  particular  hour,  on  the  faith  of 

*  which  obligation  the  pursuer  had  previously  consented  to  the 
^  liberation  of  the  said  debtor ;  therefore  decerns  against  the 

*  defender  in  terms  of  the  libel ;  reserving  to  the  defender  his 
'  recourse,^  &c. 

MKjrown  advocated,  and  pleaded-^ 

1.  In  the  circumstances  of  the  case,  he  is  entitled  to  a  liberal'  Pursuer's 
and  equitable  interpretation  of  the  obligation  undertaken  by  ^^^ 
bim,  and  the  phrase  ^  by  one  o^clock''  used  in  it  ought  not  to  be 
onderstood  as  equivalent  to  the  expression  ^  at  one  o^dock,* 

bat  as  meaning  that  Marshall  was  to  be  presented  not  later 
than  one  o^clock,  or  about  one  o^clock,  of  the  day  appointed. 

2.  He  sufficiently  implemented  the  obligation,  inasmuch  as 
it  has  been  proved  that  Marshall  was  in  his  counting-house 
both  before  one  o^dock  and  i^in  about  twenty  minutes  past 
one ;  and  it  is  admitted  that,  within  half  an  hour  past  one,  the 
advocator  intimated  to  the  pursuer  that  Marshall  was  in  his 
office,  abiding  the  execution  of  the  diligence. 

Nelson  answered — That  the  debtor  being  liberated  on  theDefender*^ 
gnarantee  of  the  advocator  that  he  would  produce  him  at  the  ^^^^ 
particular  hour,  and  it  being  admitted  that  he  did  not  do  so 
st  the  time  specified,  he  must  be  liable  in  payment  of  the  debt. 
Bonds  of  presentation  are  strictly  interpreted ;  and  according 
to  die  law  now  held  as  fixed,  no  latitude  of  time  is  allowed. 

The  Lord  Ordinary  pronounced  the  following  interlocutor 
and  note : — ^  The  Lord  Ordinary  having  resumed  considera* 

*  tion  of  the  closed  record,  and  heard  counsel  for  the  parties, 
^  finds  that  a  gratuitous  obligation  to  present  a  debtor  is  not 
^  to  be  strictly  interpreted  against  the  obligant ;  finds,  that  bjr 
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97  Not.  l82t^•*  the  bUigation  libelled  on,  the  advocator  was  bound  to  pre- 

<  sent  the  debtor  not  at  one  o^olodc  precisely,  but  by  one 

*  o^cIock,  a  form  of  expression  which,  in  feir  constmction,  im- 

*  ports  that  some  latitude  was  to  be  allowed  as  to  the  time  of 

*  presentation :  Finds  it  proved  that  the  debtor  was  at  the  place 

*  appointed  at  half-past  twelve  o'^clock  on  the  day  of  presentation: 
^  Finds,  that  at  one  oVlock  the  respondent  was  then  informed 

*  that  be  had  gone  out,  but  would  return  in  a  very  short  time, 
^  but  the  respondent  refused  to  wait  more  than  fifteen  minutes : 
^  Finds,  that  the  debtor  returned  before  half^past  one  o'clock, 
^  and  that  the  respondent  was  informed  immediately  after- 
^  wards,  or  at  least  a  quarter  before  two  o'^clock,  by  the  advo- 

*  cator,  that  the  debtor  was  in  attendance :    Finds,  in  the  cir- 

*  cumstances  of  the  case,  that  this  was  a  bona  fide  implement 
^  of  the  obligation  :  Therefore,  advocates  the  cause,  alters  the 

<  interlocutor  uhder  review,  and  assoilzies  the  advocator,  and 

*  decerns,  but  finds  no  expenses  due. 
Note, — ^  Bonds  of  presentation  are  construed  now  more 

*  strictly  against  the  obligant  than  they  were  formerly ;  but  it 
^  appears  a  judaical  construction  to  hold  that  a  delay  of  a  few 
^  minutes,  or  even  half  an  hour,  will  render  the  obUgant  liable 

*  for  the  debt.     Some  allowance  must  be  made,  as  in  tlie  other 

*  affairs  of  life,  for  difference  of  time  in  clocks  and  watches,  and 

*  various  causes  of  unforeseen  and  necessary  detention ;  and, 
f  although  the  modica  mora  sanctioned  by  law  is  not  to  be  ex- 
i  tended  to  several  hours,  as  it  was  by  the  older  decisions  upon 

*  this  subject,  yet  half  an  hour  seems  not  to  be  unreasonable. 

*  In  the  present  case,  at  least,  when  the  terms  of  the  obliga- 
^  tion  are  considered,  and  the  circumstance  that  the  debtor 

*  did  present  himself  a  few  minutes  before  the  hour,  and  left 
*•  notice  that  he  M'ould  return  a  few  minutes  afterwards,  the 

*  conduct  of  the  creditor  seems  unreasonably  hai^h,  and  the  at> 
^  tempt  to  subject  the  cautioner  inequitable.     But,  on  the  other 

*  hand,  that  no  encouragement  may  be  given  to  negligence,  or 

<  want  of  punctuality,  expenses  are  not  awarded."* 


(^(idgment.  Tq  this  judgment  t/ie  Courts  upon  a  reclaiming  note  from 
the  respondent,  unanimously  adhered,  and  found  the  respon- 
dent liable  in  expenses  from  the  date  of  the  Lord  OrdinaryV 
interlocutor, 
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lord  C^nhtmte^  CMintry.  For  Advocator,  SoUGon.  flie/pe)  Diek^ 

Jam4i  Peddiej  juiu  Agent  For  Respondent,  JSkene^  A,  M'-NoiiL 

Charlss  Fisher^  Age^U  S.  Cterk. 

T, 


FIRST  DIVISION, 

No.  XXIII.  2  December  1829, 

The  Honourable  ALEXANDER  OLIPHANT  MURRAY, 

and  his  Commissionkbs, 

agabmt 

ALEXANDER,  LORD  ELIBANK. 

Tailzie. — Hypothec— *7%e  title-deeds  of  an  entailed  es^ 
tate,  in  the  hands  of  the  law-agent  for  the  heir  in  posses^ 
«on,  are  not  held  to  be  subject  to  the  agenfs  right  of 
hypothec^  in  a  question  between  his  debtor  and  a  substi- 
tute heir  respecting  the  validity  or  effect  of  the  entail. 

Is  an  action  at  the  instance  of  Mr  Alexander  Murray  against 
his  fadicr  Lord  Elibank,  as  heir  of  entail  in  possession  of  the 
£unily  estate,  for  having  it  found  that  the  defender  could  not 
sell  the  lands  without  being  subject  to  contravention,  or  at  all 
events  that,  in  case  of  a  sale,  the  defender  was  bound  to  reinvest 
the  price  in  lands,  subject  to  the  same  limitations — ^the  Lord 
Ordinary  granted  a  diligence  fcr  exhibiting  and  producing  the 
title-deeds  by  which  Lord  Elibank  possessed  the  estate  under 
entail.  In  virtue  of  this  interlocutor,  Mr  Roy,  as  agent  for 
James  Scott  (the  trustee  for  Lord  Elibank's  creditors)  having 
been  cited  as  a  haver,  objected  that  the  title-deeds  called  for 
were  held  under  a  right  of  hypothec  competent  to  Mr  Scott, 
and  also  to  a  person  who  had  formerly  been  agent  for  Lord 
Elibank,  and  who  had  delivered  up  those  writings  to  Mr 
Scott,  when  appointed  trustee,  reserving  entire  a  claim  to  a 
large  sum,  in  consecjuence  of  previous  accounts  due  to  him ;  and 
maintainifd  that  he  wns  not  oblig^  to  exhibit  the  titlcrdeedf 
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9  Dec.  1839.     called  for,  until  those  claims  were  settled,  and  the  aooounti 
paid    r  properly  secured.  ! 

It  was  ans^vered,  that  whatever  might  be  the  nile  in  an  <m^ 
dinary  case,  an  entailed  proprietor  could  not  deposit  the  title-deed! 
of  the  estate  with  his  agent,  so  as  to  give  the  latter  any  efFectmd 
right  of  hypothec  or  lien  to  entitle  the  agent  to  retain  them  whea 
called  r  in  any  action  at  the  instance  of  a  substitute  heir  of  en> 
tail,  raised  for  the  purpose  of  protecting  the  interest  of  the  substi* 
tutes  under  the  entail ;  and,  accordingly,  upon  the  death  of  an 
heir  of  entail,  his  agent  would  undoubtedly  be  bound  to  deliver 
over  the  titles  to  the  agent  of  the  succeeding  heir,  without  any 
claim  of  retention  on  his  part,  for  accounts  due  to  him,  being 
competent. 

The  Lord  Ordinary  <  found  that  the  pursuers  were  entitled 
'  to  inspection  of  the  title-deeds  and  other  papers  connected 
^  with  the  entailed  estate,  in  so  far  as  the  heir  of  entail  has  an 

<  interest  adverse  to  Lord  Elibank,  the  heir  in  possesion,  and 

<  to  insist  for  production  to  that  effect,  if  the  pursuers  think  fit ; 

<  but  that  they  have  no  right  to  produce  those  title  deeds  in 

<  process,  if  they  are  not  necessary  for  that  purpose ;  and  ap- 

*  points  them  to  be  returned  to  Mr  Roy,  as  agent  for  Mr  Scott, 

<  subject  to  their  right  of  hypothec,  unless  the  pursuers  shall 

<  see  cause  to  produce  them  in  support  of  the  rights  of  Mr 

*  Murray,  the  heir  of  entwl,'  &c. 


Defender's 
fle««. 


Mr  Scott  reclaimed,  and  pleaded^^I.  The  averment,  in  re- 
ference to  which  the  documents  in  question  are  called  for,  was 
an  averment  made  by  the  defender.  Lord  Elibank,  that  the 
entailer  was  not  in  titulo  to  make  the  entail ;  that  it  was  the 
defender,  therefore,  who  was  bound  to  produce  the  documents, 
in  order  to  make  good  his  defence,  and  not  the  pursuer ;  and» 
that,  as  the  right  of  hypothec  would  be  unquestionably  good 
against  Lord  Elibank,  the  pursuer  could  have  no  right  to  call 
for  the  production  of  deeds  which  were  not  necessary  to  Us 
case, 

II.  That  there  was  no  sudi  peculiarity  in  the  ri^t  of 
a  substitute  heir  of  entadl,  in  such  a  question  as  the  pre. 
sent,  as  to  overcome  the  undoubted  right  of  hypothec  which 
the  agent  of  the  heir  in  possession  had  over  the  title-deeds 
in  security  of  the  debts  due  to  him.      This  right  had,  in 
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I  Tsriety  of  ctseB,  been  held  preferable  to  the  rights  of  thes  Dot.  I819. 
prior  heritable  creditor  <rf  the  client,  and  particularly  in  the    "^^-nr"^ 
CM  of  Campbell  and  Ckison  v.  Goldie,  16th  Nov.  1822 ;  and  J^JJ^f,!^; 
there  was  no  ground  or  principle  upon  which  an  heir  substitute      ——» 
was  entitled  to  get  the  better  of  this  right,  and  demand  produce  '^f^^^^ 
tion  of  the  title-deeds  for  the  purpose  of  enabling  him  to  carry 
on  gueh  an  action  as  the  present.     In  many  cases,  to  give  an 
0|^rtunity  of  perusing  the  title-deeds  would,  in  a  great  mea- 
nue,  or  altogether,  defeat  the  agent's  right  of  hypothec. 

The  Courty  however,  were  unanimously  of  opinion  that  Uie  OpinKH)  of 
interlocutor  of  the  Lord  Ordinary  .wa»  in  genaral  well  founded.  ^^"^ 

The  Ififrd  PreMent  observed— That  in  those  questions  with 
heritable  creditors  where  the  agent  claimed  a  preference  for 
payment  of  his  accounts,  there  was  no  question  with  regard  to 
the  production  of  deeds.  On  the  other  hand,  there  were  cases 
of  daily  occurrence  where  the  Court  ordered  a  production  of 
writings  for  particular  purposes,  reserving  the  right  of  prefe- 
rence which  the  agent  might  have ;  and,  in  the  present;  case, 
Mr  Scott  would  still,  under  such  a  reservation,  have  a  prefe- 
rence over  the  general  creditors  of  Lord  Elibank ;  but  his  right 
was  not  of  such  a  nature  as  to  defeat  the  right  m  hich  a  subse- 
quent heir  had  to  inspect  the  deed  of  entail.  In  the  case,  for 
instance,  where  the  entail  was  not  recorded,  a  subsequent  heir 
is  undoubtedly  entitled  to  insist  upon  production  for  the  pur- 
pose of  having  it  recorded,  as  had  been  done  in  the  ca^e  of  Rox- 
burghe.  In  such  a  case,  the  heir  of  entail  in  possession  could 
not,  even  by  an  express  impignoration,  limit  die  right  of  the 
lubstitute  heirs. 

Lord  Balgray  said  (in  reference  to  the  first  point) — That 
ereiy  party  had  an  interest  to  see  the  documents  founded  on  by 
his  adveniary ,  in  order  to  r^ulate  his  proceedings  in  the  cause ; 
M)  that,  to  the  extent  of  inspection,  the  objection  first  pleaded 
eoaU  afford  no  bar  to  the  demand  of  IJie  pursuer,  provided 
it  were  otherwise  competent. — And  upon  the  general  point, 
his  Lordship  observed  that,  in  the  case  where  an  heritable 
bond  was  granted,  the  debtor  still  remained  the  dominus  of  the 
tide-deeds,  as  well  as  of  the  estate ;  and  he  might  continue  to 
gilnl  an  unlimited  number  of  bonds  over  it ;  and  the  obligation 
M  to  the  ddivery  irf*  writs  was  merely  a  personal  one  in  fevour 
if  the  creditor,  and  oould  not  be  enferced  to  the  pnjndioe  of 
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S  Pec.  1829.  the  agent  of  the  debtor ;  but,  in'  the  case  of  a  deed  of  entail, '  a 
^'•''Y"^"^    substitute  heir  was,  to  a  certain  extent,  dominus  of  the  title- 
l?o"d^nibank!  ^^^  ^  *"*  ^'^'^  entitled,  in  such  a  question  as  the  present,  to  in- 
sist for  their  production. 

Lord  Craigie  concurred. 

Lord  Gillies  also  concurred  with  Lord  Balgray,  and  thooglit 
that  the  Court  had  already  gone  too  far  in  the  case  of  Camp- 
bell, and  iu  other  cases,  in  support  of  the  agenfs  right  of 
hypothec ;  but  what  was  here  demanded  was  carrying'  that 
right  a  great  deal  £uther,  and  could  not  be  listened  to. 

The  Court  accordingly  refused  the  reclaiming  note,  and  ad- 
hered to  the  interlocutor  complained  of,  in  so  far  as  it  finds* 
the  pursuers  entitled  to  inspection  of  the  title-deeds  called  for ; 
and  ordained  such  inspection  to  be  given ;  but  found  it  unne- 
cessary, in  hoc  statu,  to  determine  whether  they  shall  be  pro- 
duced in  process ;  and  found  no  expenses  due. 


Judgment. 


Lord  MeeuUnrhahkf  ^Or([mhx J •  For  Mr  Scott,  Ruihiffard*  JMeri 

Hoy^  W.  S.  Agent.  For  the  Heir  of  Entail,  Murrap^  AkM. 

Wood.  Adam  Rolland,  W.  S.  Agent  H.  Clerk. 

c. 


FIRST  DIVISION. 


No.  XXIV, 


2  December  1889. 


JOHN  MUNRO  AND  SON 

against 

JEAN  MORRICE,  and  JOHN  MCKENZIE,  hkb 

Husband. 

PttooF. — Husband  and  Wife.— 7%c  oath  of  a  wife  am 
only  affect  her  separate  property  during  the  ewistetuse  of 
the  marriage^  or  herself  or  her  representatives  after  0$ 
dissolution^ 

MuNao  and  Son  brought  an  action  before  the  sheriff  of  Elgin* 
ihire  against  M'Kenzie  and  his  wife,  concluding  for  payn^t 
%( the  sum  of  L,ll,  lis.  9^d.  with  interest  irom  Julj  1S16, 
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being  alleged  to  be  <  the  amount  of  an  account  due  by  the  said  2  Dec  ]83<r. 

*  defenders  to  the  pursuenB,  and  attested  by  the  said  Jean  Mor-    *^'  ^  '^ " 

'  rice,  otfaea^rise  M'Eenzie,  as  being  just,  on  the  27th  of  Ja^^o^ceX.*' 

*  nuary  last,*  &c.  -- — 
In  defence,  M^Kenzie  pleaded  that,  at  the  date  of  the  ac-  ^T^^f  ^     . 

count,  the  pursuer,  Jean  Momce,  was  mamed  to  a  previous  wife. 
husband,  who  alone,  or  his  representatives,  M'as  responsible  for 
it,  if  it  was  justly  due,  he  the  defender  never  having  received 
any  value  for  it.  Neither  did  tlie  other  defender,  Mrs  M^Keii-' 
lie,  represent  her  previous  husband  in  any  way ;  so  that,  in 
pomt  of  law,  she  was  not  liable  for  any  debts  contracted  by 
kirn. 

Besides,  the  account  libelled  was  long  ago  prescribed ;  and 
therefore  there  could  be  no  ground  of  action  against  the  de- 
fender. 

The  sheriff,  ^  in  respect  a  husband  is  liable  for  what  debts 
'  his  wife  may  owe  at  the  time  of  their  marriage,  and  as  the 
'  aceount  libeled  was  due  by  Jean  Morrice  at  the  date  of  her 
'  marriage  with  her  present  husband,  John  M^Keuzie,  deceiii- 
'  ed  ag^nst  them  in  terms  of  the  libel,*  &c. 

In  an  advocation  brought  by  the  defenders,  the  pursuers 
having  offered  to  refer  the  subsistence  of  the  debt  to  the  oath 
of  Mrs  M^Kenzie,  it  was  objected  that,  in  the  case  of  a  debt 
alleged  to  have  been  contracted  by  a  wife  previous  to  her  mar- 
riage, it  was  not  competent  to  refer  the  debt  to  her  oath,  to  the 
eflect  of  establishing  the  husband's  liability  ;  and  a  train  of  de- 
cisions (see  Mor.  Proofs  1920)  were  referred  to  in  support  of 
tins  objection. 

It  was  alleged  by  the  pursuers  that  the  wife  had  succeeded 
to  all  the  property  of  her  first  husband. 

The  Lord  Ordinary  found,  *  That  the  oath  of  Mrs  Mac 

*  Kenzie,  to  which  reference  is  now  proposed  to  be  made  by 

*  the  respondents,  can  only  aflfect  her  separate  property  dur- 

*  mg  the  existence  of  herpre^nt  marriage,  or*  herself  or  her 

*  representatives  after  its  dissolution ;  and,  under  this  quali- 

*  fication,  allowed  a  minute   of  reference  to   be   given    in.' 
And  his  Lordship  added  the  following  note: — *  The  Lord 

*  Ordinary   would,    on  the  general  principles  of  law,  have 

*  entertained  considerable  doubts  whether  the  oath  of  a  married 

*  woman,  admitting  the  existence  of  a  debt  due  by  her  before 
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Hvaband  and 
tVifi. 


marriage,  should  not  have  had  the  effect  to  sabjeet  her  hoAiiid 
in  payment.  But  he  holds  himself  bound  by  a  train  of  deei- 
sions  by  which  the  contrary  appears  to  be  established.  Then 
decisions  are  no  doubt  of  an  old  date ;  but  as  there  does  not 
seem  to  have  been  any  contrary  judgment,  though  the  caiM 
mudt  have  frequently  occurred  since,  their  authority  has  not 
been  impaired.* 


Judgment* 


Opinion  of 
Court 


To  this  interlocutor,  the  Courts  upon  a.  reclaiming  note  lor 
the  pursuers,  adhered. 

The  Lord  President  said — That  there  had  been  a  train  of 
decisions  from  1615  down  to  1688,  in  support  of  the  doctrino 
laid  down  in  the  interlocutor  of  the  Lord  Ordinary  \  and  there 
did  not  appear  to  be  any  contrary  judgment*;  so  that  the  pouit 
must  now  be  considered  as  fixed* 

Lord  Balgray  said — That  the  principle^  upon  which  it  had 
been  fixed  that  such  a  reference  was  inadmissible,  was  diat  it 
would  be  attended  with  very  dangerous  consequences  to  the  peace 
of  the  parties.  In  the  case  of  any  differences  ariinng  between 
husband  and  wife,  recourse  might  be  had  to  such  a  reference  to^ 
establish  obsolete  or  ill  founded  claims ;  and  the  creditor  ought 
to  have  constituted  the  debt  against  the  wife  by  a  reference  to 
her  oath,  or  by  obtaining  a  written  acknowledgment  from  her 
previous  to  her  marriage ;  but  by  delaying  this,  he  had  lost  his 
time,  and  could  not  in  this  way  subject  the  husband. 

Lord  Gillies  concurred  in  thinking  that  the  authorities 
referred  to  were  well  founded  on  principle,  A  reference  to  oath 
proceeded  upon  a  contract  between  the  parties,  which  a  wife 
could  not  enter  into  without  her  husband'^s  consent. 

Lwd  Craigie,  in  the  circumstances  as  stated  by  the  pursuen, 
entertained  considerable  doubts. 


Lord  Newton^  Ordinarj.  For  the  Advocators,  Ke^if,  Nsavei,  Jos.  GordtMj 
W.S.  Agent.  AlU  Ruther/ord.  Robert  Bo^,  W.  S.  AgenU  H. 
Clerk. 

c. 
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FIRST  DIVISION* 

No.  XXV,  2  December  1829. 

ANDREW  CRAWFORD 

against 

ADAM  BLACK  and  Others. 

Bankrupt. — ^Reparation.— ^  certain  number  of  creditare 
of  a  party  who  had  become  insolvent ^  having j  at  a  meet'* 
ing  called  by  him^  agreed  to  take  back  the  goods  furnished 
by  themselves  respectively^  under  certain  conditionsj  and 
this  having  been  done  accordingly — held^  in  an  action  at 
As  instance  of  a  creditor  who  had  not  been  called  to  the 
meeting  J  that  these  parties  were  liable  to  replace  thegoodsy 
or  their  value^  or,  in  default  thereof  to  pay  the  dd)t  due 
to  the  pursuer. 

Andrew  Carfrae,  late  bookseller  in  Edinburgh,  was  indebted 
in  various  sums  to  each  of  the  defenders,  who  had  furnished 
Um  with  books,  &c.  Having  become  insolvent,  though  not 
rendered  legally  bankrupt,  he  called  a  meeting  of  his  creditors 
in  April  1826>  which  was  held  in  hb  own  shop,  and  at  which 
tte  defenders  and  some  other  creditors  were  present.  Of  the 
proceedings  at  this  meeting  the  following  minute  was  made  : 
'  At  a  meeting  of  the  creditors  of  Andrew  Carfrae,  bookseller 
'  in  Edinburgh,  called  by  him,  and  held  within  his  shop— 
'  pesent,  William  Tait,  Adam  Black,  Mr  Borthwick  for  Mr 

*  J<rim  Thomson,  Mr  Maitland  for  Mr  Allardice,  Mr  Bain,  Mr 

*  Dewar,  Mr   Laing,  Mr  Bisset,  all  creditors  of  the  said 

*  Andrew  Carfr^.  The  creditors  having  examined  the  state 
'  of  the  said  Andrew  Carfrae^s  affairs,  as  made  up  by  himself, 
'  were  unanimously  of  opinion  that  it  would  be  the  best  way 
'  for  the  interest  of  the  creditors  to  take  back  such  goods  as 

*  asT  be  stiU  remaining  belonging  to  each  of  them ;  and  in 
'  oriff  that  no  very  undue  preference  may  be  obtained  over 
'  those  whose  property  is  either  sold,  or  have  nothing  to  get 
'  kck,  and  those  who  have  business  claims,  and  can  therefore 

*  get  BO  property,  that  those  who  have  got  more  th^n  others 
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Crawford  v. 
Black,  ^c. 

Bankrupt, 
Reparation, 


9  Dec.  1829.  <  should  allow  a  dividend  to  be  given  to  those  whose  propert; 
^  may  be  disposed  of,  and  those  whose  business  accounts  re> 
'  main  unpaid,  that  they  niay  be  macle  better  this  way  than 
<  they  could  bs  by  allowing  the  estate  to  be  discussed  in  the 

*  usual  forms  of  law,  as  that  would  in  the  end  take  the  wbok 

*  property,  and  leave  nothing  for  division.  That  the  creditors 
^  were  anxious  to  be  as  suitable  with  each  other  as  in  the  cir- 

*  cumstances  they  could  be,  yet  to  save  them  from  the  dividend, 
^  which  others  may  have  to  get  in  terms  of  this  arrangement! 
'  being  made  higher  than  their  due  proportion,  they  have 
^  thought  it  e^pedieht  to  affix  to  their  subscriptions  the  sums 
'  \vhich  they  are  willing  to  bind  themselves  to  pay,  and  here- 

*  by  bind  themselves  to  pay,  to  meet  these  dividends ;  declaring 

*  expressly  that  they  shdll  faot  be  bound  to  pay  more  than  the 
^  sums  they  so  affix ;  and  those  who  have  no  such  sum  to 
^  pay  have,  in  like  manner,  stated  this  at  the  end  of  their  sub- 

*  scriptions ;  and  each  subscriber  binds  himself  to  abide  by  this 

*  minute ;  it  being  however  understood  that  those  persons  who 

*  have  affixed  sums  to  their  names,  to  meet  such  dividends  as 

*  this  minute  provides  for,  are  only  liable  for  that  amount,  in 

*  the  event  of  the  dividends  that  are  to  be  paid  coming-  up  to 

*  these  sums.''  N()  intimation,  however,  of  the  meeting  had 
been  given  to  the  pursuer  (anotheir  creditor  of  Carfrae)  nor  did 
it  appear  that  any  inventory  or  valuation  of  the  effects  was 
made  at  this  meeting. 

In  these  circumstances,  the  pursuer,  about  fifteen  months 
after  these  proceedings,  and  founding  upon  a  decree  obtained  by 
him  in  the  sheriff-court  against  Carfrae,  for  the  sum  of  about 
I-.26,  &c.  brought  an  action  against  the  defenders,  setting  forth 
that  the  defenders  had,  by  their  illegal  conduct,  rendered  them- 
selves liable  for  the  debt ;  and  concluding  that  they  should  be 
decerned  and  ordained  to  make  payment  to  the  pursuer  of  the 
said  principal  sum  of  L.26,  &c.'.with  interest  and  expenses  of 
process,  &c. 

It  was  pleaded  in  defetice-- 

As  Carfrae  was  not  bankrupt  at  the  date  of  the  transac- 
tion in  question,  nor  within  sixty  days  thereafter,  the  trans- 
action complained  of  tvas  not  reducible  under  the  act  1696 ; 
neither  could  it  be  complained  of  at  common  law.  It  was  true 
that,  independently  of  the  bankrupt  statutes,  a  fraudulent  pre- 
&ronce  given  to  particular  creditors  by  a  party  who  was  iutol- 
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vent  might  be  tset  asidd  at  oommon  law ;  but  the  transaction  3  Dec.  I980< 
in  question  was  perf«H;tly  fair,  and  was  not  intended  to  give  an  '^'t— '' 
undue  preference  to  particular  creditors.  Blackdi*^ 

But,  supposing  the  transaction  to  be  reducible,  either  upon       

the  act  1696,  or  at  common  law,  the  pursuer^s  action  was  *"'***]2*L- 
anomaious,  incompetent,  and  the  contusion  of  it  was  inconsis- 
tent with  the  principle  upon  which  it  professed  to  proceed,  inas- 
much as  the  pursuer,  who  complained  of  undue  preferences 
being  demanded  by  others,  himself  demanded  full  payment. 
Even  if  the  transaction  were  reducible,  it  could  only  be  to  the 
effect  of  bringing  in  the  creditors  pari  passu,  not  to  the  effect 
of  giving  the  pursuer,  or  any  other  creditor,  fiill  payment. 

The  LK>rd  Ordinary  found  *  that  the  defenders,  creditors  of 
^  Andrew  Carfrae,  when  they  knew  him  to  be  in  a  state  of  iu- 
^  solvency,  intromittedwith,  and  distributed  among  themselves, 

*  a  portion  of  his  effects,  without  warrant  of  law,  or  intimation 
^  to  his  other  creditors  :    Found,  it  is  not  alleged  that,  before 

*  doing  80,  they  made  up  a  state  of  Carfrae^s  debts,  or  an  in- 
^  ventory  or  valuation  of  the  effects  of  which  they  took  poeses- 

*  sion :   Found  that,  by  this  iUegal  and  improper  conduct,  they 

*  had  rendered  themselves  liable,  in  a  question  with  the  pur- 

*  suer,  to  replace  the  effects  so  carried  off,  or  their  value ;  and, 

*  fiiiling  their  doing  so  witliin  fourteen  days,  decerned  against 
^  than  in  terms  of  the  libel ;  and  found  expenses  due.*^ 

The  defenders  re3laime<t,  and  pfeacfcd— That  this  being  T>efeiMleri» 
merely  an  ordinary  action  for  payment  of  debt,  not  against  the  *"' 
debtor  himself,  but  against  certain  of  his  creditors,  was  an  in- 
competent mode  of  seeking  redress,  even  supposing  the  dct- 
fenders  to  have  been  guilty  of  some  irregularity  in  their  pro- 
ceedings. Even  in  the  case  of  a  reduction  under  the  statute 
1696,  or  at  common  law  on  the  ground  of  fraud,  the  only  remedy 
would  be  to  reduce  the  transaction  challenged,  and  to  enforce 
delivery  of  the  property ;  but  in  no  such  action  had  it  ever 
been  contended  that  the  defenders  were  liable  in  payment  of  all 
the  debts  due  by  the  bankrupt,  upon  which  footing  alone  the 
present  action  rested.  This  would  be  introducing  an  entirely 
new  doctrine  of  liability  in  the  law  of  Scotland.  v  ^♦^ 

The  action  was  in  another  resgect  incompetent,  inasmuch      ^^-- 
as  it  demanded  full  payment  of  a  debt  out  of  a  fund  whidi 

\oi..  Y.  K 
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Crairfbrd  v. 
Black,  j'c. 

Reparation. 

Defenders' 
Pleos. 


s  Dlse.  1829.  was  confessedly  inadequate ;  and  upon  this  inadequacy  di 
claim  was  rested.  But,  independently  of  these  views,  i 
was  contended  that  there  had  been  nothing  illegal  in  th 
conduct  of  the  defenders,  by  which  they  could  be  subjectd 
There  was  confessedly  no  bankruptcy ;  and  there  was  no  nem 
or  legal  diligence  to  prevent  the  creditors  from  taking  possesaio 
of  their  property.  If  there  was  any  thing  fraudulent  in  thd 
proceedings  (which  was  not  pretended)  they  would  be  redud 
ble  under  the  bankrupt  statutes ;  but  the  only  question  m 
whether,  in  a  case  where  the  receiving  payment  in  mone 
would  have  been  unchallengeable,  the  mere  circumstance  o 
the  creditors  going  to  the  shop  of  their  debtor,  and  taking  pa 
session,  by  an  agreement  among  themselves,  of  the  goods  n 
spectively  furnished  by  them,  was  per  se  a  fraudulent  transae 
tion,  to  the  effect  of  rendering  them  liable  in  the  whole  deU 
due  by  their  debtor. 


Judgment. 


Opinion  of 
Court. 


The  Courty  without  hearing  counsel  for  the  respondent,  |4 
hered  to  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Balgray  said — That  he  had  never  seen  a  clearer  casft 
The  defenders  had  proceeded  upon  the  footing  of  the  insolvency 
and  bankruptcy  of  jSieir  debtor,  in  which  view  it  was  clearly theii 
duty  not  to  have  taken  possession  of  his  property  without  tta 
order  and  warrant  of  law.  It  was  true  that  there  was  nothing 
fraudulent  in  their  conduct ;  and  they  might  have  acted  as  tbej 
thought  best  for  the  interest  of  all  concerned ;  but  their  coik 
duct  was  altogether  irregular.  A  correct  catalogue  of  the  whA 
property  should  have  been  taken,  without  removing  the  boob 
until  tlie  right  of  the  parties  had  been  ascertained  by  law ;  bat, 
by  removing  them  without  taking  such  steps,  the  defenders  bad 
rendered  themselves  liable  to  the  pursuer,  as  the  presumption  of 
law  was,  that  the  goods  would  have  been  equal  to  the  pajmeot 
of  the  debt. 

Lord  Craigie  concurred  in  the  interlocutor  of  the  Lord  Or- 
dinary, so  fiir  as  to  think  that  the  defenders  were  obliged  to  re- 
place the  goods,  or  their  value  if  disposed  of,  to  the  eftct  rf 
the  whole  being  sold  for  the  general  behoof  of  all  the  crediton  J 
but  he  could  not  concur  in  the  doctrine  that  the  eiSsct  of  a  ^ 
lure  to  replace  the  goods,  or  their  value,  would  be  to  entitle  the 
pursuer  to  a  decree  for  the  debt  due  to  him.  This  would  be  ja 
direct  imposition  to  the  known  practice  in  caseB  of  reduction  d 
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deeds  granted  t>y  bankrupts,  in  £aivour  of  particular  creditors,  2  Dec.  1839. 
in  virtue  of  the  bankrupt  statutes,  the  result  in  all  being  to  ren-     ^  /  — " 
der  the  property  conveyed  the  subject  of  distribution  among  all  ^^^^^  ^/ 

the  creditors,  including  the  party  who  had  gpt  a  preference,  so      

far  as  he  was  a  creditor.  e'S^Z'L. 

Lord  GiUie8  thought  tliat  the  interlocutor  was  quite  right.  „,  1*, 
it  was  true  that  no  fraud  was  committed,  and  the  defenders  Opliiiaa  of 
might  not  have  been  in  mala  fide.  But  they  had  committed  a 
mistake  in  point  of  law,  in  supposing  that  they  were  entitled  to 
any  snch  preference  as  they  had  arrogated  to  themselves.  Book- 
sellers were  in  no  better  situation,  upon  the  insolvency  of  their 
debtor,  than  his  other  creditors ;  and  the  proceedings  in  the  pre- 
sent case  were  contrary  to  law ;  and  the  interlocutor  was  well 
founded  in  holding  that  the  defenders  were  bound  to  replace 
the  books,  or  their  value,  and  upoi^  their  £Eulure  to  do  either, 
that  they  were  bound  to  pay  the  pursuer^s  debt. 

The  Lord  President  observed,  that  the  plea  of  the  defer- 
ders  amounted  to  this,  that  they  were  entitled  to  keep  every 
thing  they  had  got  by  their  irregular  conduct.  They  were  not 
bound,  they  said,  to  produce  the  books  or  their  value,  while 
they  also  denied  their  liability  to  pay  the  pursuer'*s  debt  The 
case  of  pajnnent  in  money  made  bona  fide  was  specially  ex« 
eepted  in  the  statute. 

Lord  CcTthcute^  Ordinary.  Act-    Dean  of  Fae.    (Jeffrey)   San^ford. 

K.  W.  RoberUan^  Agent.  Alt.  3f.  P,  Brown.  Joteph  I^iddeU^ 

Agent.        S.  Clerk. 


SECOND  DIVISION. 
No.  XXVI.  2  December  1829. 

DENNISTOUN 

against 
NEWBI6GING. 

BAvnvTT^The  trustee  upon  a  sequestreded  estate  of  a  hank- 
rupt  company  being  also  trustee  upon  the  estates  of  the  uu 
diddual  partners j  haieing,  in  that  character ^  uplifted  and 
disduBrged  a  bond  due  to  one  of  the  partners,  a  portion  of 
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No.  26. 


2    Pfcc.    1829. 


Dennistoun  «• 
Newbi^ing. 

BankrttpU 


which  he  was  bound j  by  an  arrangement  to  pay  oeer  k 
the  creditors  of  another  company^  of  which  oho  the  bank 
Tupty  hie  constituent^  was  a  partner  ^  and  having  died  in' 
solvent  without  making  this  payment-^foundy  that  the  en- 
ditors  of' the  second  company  have  no  claim  against  the  et- 
tafe  of  the  first  company^  but  mdy  agaifist  the  repreun- 
tatives  of  the  trustee^  and  the  estates  of  the  individuai 
partners^  for  the  share  of  the  bond  which  ought  to  hau 
been  paid  to  them^  the  estate  of  the  first  company  not  hafo- 
ing  received  more  than  its  own  share  of  the  money. 


This  action  was  brouglit  by  Dennistoun,  ss  trustee  for  tbi 
creditors  of  the  company  of  John  and  Duncan  MKjrOun,  against 
John  Newbigging,  trustee  upon  the  sequestrated  estate  of 
M'Gouns,  Watson,  and  Company,  for  certain  sums,  being  por- 
tions of  two  bonds  uplifted  and  discharged  by  Archibald  New- 
bigging, who  was  the  predecessor  of  John  (the  defender)  as 
trustee  on  the  sequestrated  estate  of  M^Gouns,  Watson,  and 
Company,  and  who  had  been  also  trustee  on  the  estate  of  John 
IM^Goun,  as  an  individual,  to  whom  the  said  bonds  were  paf- 
able. 

The  facts  under  which  the  claim  arose  are  fiilly  set  fortk 
in  the  interlocutor  of  the  Lord  Ordinary,  which  was  as  follows: 
— *  Fiads  that,  in  1816,  the  companies  of  John  and  DiincaB 

*  M'Goun,  and  M^Gouns,  Watson,  and  Company,  in  both  rf 
'  which   companies    John    M'Goun    and   Duncan    M*Goim 

*  Mere  partners,  having  become  insolvent, at  a  meetbg  of  thetf 

*  crcnlitors  it  was  resolved  to  wind  up  their  affairs  by  voluntary 
'  trusts,  and  the  pursuer  was  appointed  trustee  on  the  first  »• 

*  tate,  and  six  individuals  trustees  on  the  latter  estate :  Find* 
^  that  there  were  various  claims  and  matters  for  discussion  b^' 

*  tween  the  two  companies,  which,  at  a  meeting  of  the  trustetf ' 

*  and  parties  on  dOth  September  1816,  were  arranged ;  and 
^  among  these  was  the  share  which  each  company  had  contn*' 

*  buted  of  a  bond  in  the  name  of  John  M^Goun,  secured  ovtfi 

*  the  lands  of  Ormaig ;  when  it  waa  agreed  that,  when  it  H| 
<<  made  forthcoming,  L.765  of  the  said  money  shall  go  to  tto 
<^  estate  of  John  and  Duncan  M^Goun,  with  the  prop^rtioi^  <f ' 
<*  intact  due  thereon :]  Finds,  that  after  the  private  .trust  oil 

<  the  estate  of  M^Gouna,  Watson,  and  Compi^iy,  bad  beet' 

<  wted  tm  for  some  time,  it  was  thought  expedient  to  put  ^^ 
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'  whole  under  judicial  management,  and  that  company,  as  well  2  Dec.  1829. 

*  a8  the  individual  partners  thereof,  were  sequestrated,  and  ^'w 'v'**^ 
'  Archibald  Newbigging  was  appointed  trustee  on  the  estates  ^"'^^^^^^^ 
^  both  of  the  company  and  of  the  individual  partners  :  Finds,       

*  that  the  agreement  of  the  voluntary  trustees  of  30th  Septeni-  Bankrupt. 
'  ber  1816  was  duly  implemented  on  both  sides,  and  continued 

'  to  be  acted  upon  by  the  judicial  trustee :  Finds,  tlvat  on  IStli 

*  September  1818,  the  debtor  in  the  bond  secured  on  Ormaig 
'  paid  up  this  and  other  bonds,  in  one  of  M'hich  John  and 
'  Duncan  M^Goun  and  Company  had  also  an  interest,  to  Ar- 

*  chibald  Newbig^ng,  ^  the  trustee  upon  the  estate  of  M^Goun?, 
"  Watson,  and  Company,'  who  acknowledged  receipt  of  the 

*  slump  sum  so  paid  in  these  t^rms,  and  the  two  bonds  are  dis-^ 
^  charged  by  John  M^Goun,  and  by  Mr  Newbigging,  as  his 

*  trustee :  Finds,  that  the  sum  so  received  by  Mr  Newbigging, 
^  which  ought  to  have  been  paid  to  the  pursuer,  as  trustee  for 
'  John  and  Duncan  M^Goun,  amounted  to  L.1279.  19s.  6d. ; 

*  but  he  only  paid  at  various  times,  in  the  years  1819,  1820, 

*  1821,  the  sum  of  L.632.  5s.  Id. :  Finds  it  alleged  that  Mr 
'  Newbigging  died  in  1823  in  bankrupt  circumstances :  Finds, 
'  that  in  his  character  of  trustee  upon  the  estate  of  M^Gouns,  Wat-i^ 

*  SOD,  and  Company,  Mr  Nc^wbigginghad  right  to  receive  only 
'  the  proportion  of  the  bonds  due  to  that  company,  and  that  by 

*  nsceiving  payment  on  18th  September  1818  from  the  debtor, 
^  of  money  not  belonging  to  the  said  estate,  he  did  not  act  in  the 

*  character  of  their  trustee,  so  as  to  make  their  estate  liable  for  the 
'  appropriation  of  the  money  so  received ;  and  the  parties  who 

*  authorised  or  permitted  him  to  receive  payment  on  their  be- 
<  half  can  only  have  recouive  against  him  personally.  On  these 
'  grounds,  sustains  the  defences  as  to  the  first  and  second  claim 

*  in  the  summons,' 

The  pursuer  reclaimed ;  but  the  Court  unanimously  adliered,  Judgmeut. 
reserving  to  him  any  claim  which  he  might  have  either  against 
the  rqpres^itatives  of  Archibald  Newbigging,  or  the  individual 
estate  of  John  M^Goun. 

Lord  Glenlse. — It  is  quite  clear  that  Archibald  Newbigging  Opinion  of 
had  no  right  to  uplift  the  bond,  except  in  his  character  of  tnis-  ^^"^ 
tee  on  the  individual  estate  of  John  M'Goun.     It  is  very  true 
that  he  did  not  pay  the  whole  sum  which  he  ought  to  hare 
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Court, 


S  Dec  1829.  done  to  the  estate  of  John  and  Duncan  M*6oim ;  but  unless 
yJ^TTT^  it  can  be  proved  or  instructed  by  inspecting  the  books,  or  other 
Neirbigging.  evidence,  that  he  paid  over  more  than  he  ought  to  have  done 
to  the  estate  of  M^Gouns,  Watson,  and  Company,  it  is  impos- 
sible to  make  it  liable  for  the  sum  for  M^hich  he  has  not  ac- 
counted. If  the  defender  were  trustee  on  the  individual  estate 
of  John  M^Goun,  there  might  be  a  decemiture  against  him, 
qua  trustee,  upon  that  estate ;  but  that  is  not  concluded  for  in 
the  summons.  I  am,  therefore,  inclined  to  sustain  the  defen- 
ces, with  a  reservation  to  the  pumier  of  his  claim  against  the 
estate  of  John  M^Gpun,  and  th^  representatives  of  Archibald 
Newbigging. 

Lord  Pitmilly. — This  case  is  complii^ted ;  but  it  is  quite 
fdear  that  the  interlocutpr  is  right,  when  we  attend  to  ^hree 
particulars ;  Ist,  The  bonds  were  due  to  John  M'Goun  as  an 
individual;  3c%,  The  agreement  between  the  two  sets  of 
creditors  in  1816  was,  that  when  the  bonds  were  ^  made  furth- 
^  coming,^  L.750  was  to  be  paid  to  the  creditors  of  the  com- 
pany of  John  and  Duncan  M^Goun.  At  this  time  there  was 
no  trustee  on  the  estate  of  John  M^Goun  as  an  individual  \ 
therefore  he  alone  could  discharge  these  bonds.  Srffy,  A  seques^ 
tration  is  afterwards  taken  out  both  against  the  company  of 
M^Gouns,  Watson,  and  Company,  and  against  John  M^Goun 
as  an  individual ;  and  Archibald  Newbi^ng  is  appointed  trus- 
tee on  both.  It  is  clear,  therefore,  that  he  could  only  uplift 
this  money  as  trustee  on  the  individual  estate ;  and,  accordingT 
ly,  the  discharge  is  granted  quite  correctly  by  John  M^Goun, 
and  Archib^d  Newbigging  as  his  trustee.  NoW)  if  Archibald 
Newbigging  have  actually  paid  the  share  of  this  money,  wfiicb 
oug^t  to  have  gone  to  the  estate  of  John  and  Duncan  M^Goun, 
to  the  other  estate  on  which  he  was  himself  trustee  (which  I 
think  it  is  evident  from  the  circumstances  that  he  has  not)  then 
in  that  case,  no  doiibt,  the  defender,  and  the  estate  on  which 
he  is  trustee,  would  be  bound  to  refund  it ;  but  unless  that  can 
be  made  put,  it  is  impossible  to  make  them  liable  for  money 
which  they  never  received. 

The  Lords  Justice-Cierk  and  CringleH^  ooncurre4. 


|«ord  Ordinuy,  M4d¥Sffn.  Act.  Dmuk  tffFae,  (J^frey)  Curnnf^ktms.  Alt. 
Jmumn^  Pyper*  Waiter  ilorthurgh  and  Jtmet  Lang^  W.  S.  Agents. 
F.  Clerk. 
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SECOND  DIVISION. 

No.  XXVII.  2  December  1829, 

CHISHOLMS 

against 

CHISHOLM  AND  CURATORS. 

T£&M,  Legal  and  Conventional. — Liferenter  and 
FiAR. — ^Tailzie.— -i  widow  being  infeft  in  a  liferent  pro- 
virion  by  way  of  locality,  out  of  on  entailed  estate^  in  lands 

.  which  were  let  under  leases,  with  a  forehand  rent  at  the 
commencement  of  her  viduity,  so  that  the  first  rent  drawn 
bjf  her  was  for  the  second  crop  after  her  viduity,  and  so 
on  tUl  her  death^-^her  executors  are  entitled  to  draw  the 
rents  for  the  crop  after  her  death,  so  as  to  make  up  the  full 
number  of  rerits  equal  to  the  term  of  years  that  she  sur^ 
vived  her  husbafid, 

Alexander  Chisholm  held  the  estate  of  Chisholm  under  an 
entul  which  permitted  the  heirs  in  possession  to  grant  their 
widows  liferent  provisions  by  way  of  locality  over  the  lands. 
In  1787)  he  accordingly  exercised  this  power  by  granting  his 
wife  a  liferent  disposition  by  way  of  locality  over  part  of  his 
estate, 

Alexander  Chisholm  died  in  February  1793.  At  this  time 
the  locality  lands  were  let  under  leases,  by  which  the  entry  to 
the  houses  and  grass  was  declared  to  be  at  Whitsunday  1792, 
and  to  the  arable  land  at  the  separation  of  the  crop  of  the  same 
year.  The  first  tenn'^s  rent  was  to  be  paid  at  Martinmas  of 
that  year,  and  thereafter  at  the  term  of  Martinmas  yearly  dur- 
ing the  endurance  of  the  leases — ^making  thus  a  forehand  rent ' 
far  each  crc^, 

Mrs  Chisholm  thus  drew  the  first  yearns  rent  for  her  locality 
lands,  after  her  viduity,  at  Maitinmafi  1793,  being  for  fhe  crop 
1794.    In  1810,  a  new  arrangement  was  made  between  her' 
and  the  tenants,  by  which  the  rent  was  made  payable  at  two ' 


Digitized  by 


Google 


152 


DECISIONS  OF  THK 


No.  47. 


t  Dec.  1829.  terms,  viz.  one  half  at  Martinmafl,  and  one  half  at  Whitsun- 

ChSholm!  &c     Mrs  Chisholm  died  i^  January  1826,  having  made  a  wiU  in 

favour  of  the  pursuers,  who  raised  an  action  against  the  de- 

Term,  lepai     fender  for  the  half  year's  rent  of  the  locality  lands^  which  was 

and  convene  / .  ,  ^  j  ^ 

turnoL  not  payable  till  Whitsunday  1826. 

F^T^  ""^      The  Lord  Ordinary  pronounced  the  following  interlocutor  j 

Taiixie,  <  Finds  that  the  deceased  Alexander  Chisholm  of  Chisholm,  in 

*  1787>  granted  a  liferent  disposition,  by  way  ^f  locality,  to 
^  his  wife,  over  certain  farms  of  the  estate  of  Chisholm ;  and 
^  that,  in  1792,  he  let  leases  of  tliese  &rms,  with  entry  at 

*  Whitsunday  to  the  houses  and  grass,  and  to  the  arable  land 

*  at  the  fieparation  of  the  crop,  the  year's  rent  being  payable 

*  at  Martinmas  of  the  said  year ;  finds  that  Chisholm  having 

*  died  in  January  1793,  his  widow  received  the  year's  rent 

*  payable  s^t  Martinmas  of  that  year,  and  continued  to  draw 

*  the  r^iits  at  said  term  till  1810,  when  new  leases  were  enteF- 
^  ed  into,  and  a  new  arrangement  W9S  made,  by  M'hich  the 

*  ye^'s  rent,  instead  of  being  paid  wholly  at  Martinma.s,  was 

*  payable  half  at  Martinmas  and  the  other  half  at  the  subse- 
^  quent  Whitsunday ;  finds  that  the  widow  died  in  January 
^  \Q36j  having  received  the  half-ryear's  rent  due  at  Martmmas 

*  preceding,  but  that  she  was  entitled,  in  yirtue  of  her  sun'lv- 
^  ance  and  viduity,  to  draw  thirty-three  full  years'  rents ;  and 
<  this  she  M'ill  not  have  done,  unless  her  executors  receive  the 
^  half-year's  rent  payable  at  Whitsunday  1826  ;  therefore, 
'  finds  the  pursuers  entitled  to  the  half-year's  rent  of  the  local!- 
^  ty  lands  due  at  Whitsunday  1826,  with  interest  from  the 

*  time  they  were  received  and  lodged  in  the  bank,  and  de- 
*'  cems ;  finds  the  defendei*s  liable  in  expenses.' 


]>efender*t 
riM. 


The  defenders  reclaimed,  and  pleaded — That  Alexander 
Chisholm,  being  only  ap  heir  of  entail,  had  no  right  either  ta 
take  forehand  rents  hunself,  or  to  give  a  locality  to  his  widow 
with  a  forehand  payment  of  rent,  which  would  have  the  eflRsot 
of  depriving  the  succeeding  heir  of  the  whole  rents  of  the  estete 
for  the  first  year  of  his  possession ;  Ersk.  ii.  9,  64 ;  Swinton  v. 
Gawler,  20th  Juhe  1809;  Marquis  of  Queensberry  t^.  Execntors 
of  Duke  of  Queensberry,  18th  Feb.  1814,  in  which  latter  case, 
another  rule  had  been  sustained  ni«dy  in  consequence  of  the 
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anciait  inractiee  of  the  «0tete,iBtroduoel  by  the  entailer  SDeclim. 

to  take  fbrdiaiid  rents.  ^—  j  —^ 

Chisholms  «. 
Chisholni,  j;c« 
The  Court  unaiuiiioiisly  refused  the  note,  *  in  respect  that       r 

'  it  was  not  averred  that  the  widow  had  drawn  more  than  the  ^^  ^'^^^^, 

*  rents  of  thirty-two  and  a  half  crops,  during  her  vidulty,  at  oL 

«  the  time  of  her  death;  Werenierofui 

JiOr4  Oidinaiy,  Mtdmyn.  Act.  P,  Boberlsor^         Alt  Skene,  M^Leod, 

JohnAnderwn  and  IV.  MKenxie,  W.  S.  Agents.  F.  Clerk. 

•    u, 


SECOND  DIVISION. 

No.  XXVIII,  2  December  1829. 

FLEMING 

against 

LITTLE  AND  CARRUTHERS. 

TirsT. — Expenses. — Truetees  under  a  conveyance  far  pay- 
ment  of  dd>t9  are  not  personally  liable  for  ewpenses  awards 
edto  a  creditor  in  an  action  against  the  truster^  in  whieh 
they  became  the  domini  HHs^  there  hamng  been  no  improper 
Utigation  on  their  part, 

Jaues  Barbour,  as  trustee  on  the  sequestrated  estate  of  Wil-. 
liam  Lowden,  brought,  in  1812,  ah  action  of  reduction  and 
repetition  of  an  alleged  preference  by  a  bill  for  L.220,  ob- 
tained by  the  defender,  Joseph  Johnston,  after  Lowden^s  no- 
tour baidaruptcy.  Johnston  entered  appearance  in  this  action ; 
and,  afker  some  procedure  had  taken  place,  he  executed  a  trust* 
eonveyance  of  his  whole  heritable  property  in  fitvour  of  Wit 
Earn  Little  and  William  Carruthers,  for  payment  of  his  debts. 
The  defence  in  the  reduction  now  came  to  be  conducted  by  the 
snne  agent  whom  the  trustees  employed  in  the  management  of 
tte  tnist-afiirs ;  but  the  proceedings  continued  to  be  carried  <m 
in  the  name  of  Johnston,  the  truster,  while  communications  on 
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Fleming  v. 
Uttle,&c 

Truit, 


%  Dec.  1829.  the  subject  of  the  action  irece  generally  made  by  the  agnt  to 
both  parties.  After  considerable  litigation,,  the  action  tenni- 
nated  in  1823}  by  a  judgment  of  the  Court  decerning  against 
Johnston  in  terms  of  the  libel,  and  for  expenses,  amounting  to 
L.200 ;  ^  reserving  to  the  pursuer  any  claims  he  may  have 
^  against  the  defender's  trustees,  and  to  them  their  defences,  ai 
*  accords/ 

During  t)ie  dependence  of  the  reduction,  a  multiplepoinding 
was  brought  in  name  of  the  trustees,  who  were  therein  allowed 
credit,  and  were  preferred  for  the  amount  of  the  law-agenf  s  ac- 
counts, which  included  the  expense  incurred  in  oppodng  the 
reduction,  Barbour  lodged  a  claim  in  the  multiplepoinding  for 
the  sums  contained  in  his  decree  against  Johnston,  and  was 
ranked  on  the  fund  in  medio  as  an  ordinary  creditor. 

The  outstanding  debts  due  to  Lowden'^s  sequestrated  estate 
having  been  afterwards  purchased  by  Fleming,  he  instituted  the 
present  action  against  Johnston's  trustees,  concluding  agaiiuft 
them  personally  for  'payment  of  the  expenses  in  which  thdr 
constituent  was  found  liable  in  the  reduction,  on  the  ground 
that  these  expenses  were  created  by  them  as  domini  litis  in 
that  action.  This  bict  the  pursuer  endeavoured  to  establish 
from  corresji^ndence  between  the  defenders  and  their  agent  in 
Edinburgh,  and  between  the  latter  and  the  defenders'  agents  in 
the  country,  and  from  various  other  documents,  from  aU  whidi 
it  was  said  to  appear,  that  the  defenders  employed  their 
own  agent  to  manage  the  defence — ^that  he  received  all  his  in- 
struction from  them-^-^md  that  they  advanced  money  to  him  to 
carry  on  the  litigation,  and  became  bound  to  grant  their  accep- 
tances for  the  amount  of  his  taxed  account 


Pursuer*! 
Plea. 


The  pursuer  thus  inferring  that  the  defenders'  proceedings 
and  conduct  created  the  expenses  in  question,  in  point  of  law— 

Pleaded — That  a  party^  in  whose  faivour.  the  expenses  of 
process  are  awarded,  is  entitled  to  recover  these  friHn  the  actual 
domini  litis,  although  not  nominally  parties  to  the  action ;  and 
that  the  character  of  the  defender^  as  gratuitous  trustees,  forou 
ed  no  exception  from  this  rule ;  Fringle  v.  Kennedy,  16th  June 
1738,  Fol  Diet.  (Mwr.  4f643) ;  Potter  and  Factor  o.  Robert^ 
son,  S5th  July  1739,  KUk.  (Mor.  4644) ;  O'Haggano.  Boyd 
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lA  Jvlf  I761y  (Mor.  ibid.) ;  Stevens  v.  BunUn,  ^Ist  Not,  3  Dep.  1830. 

IB3;  Corscn  v.  M^Lauchlan,  8th  Feb,  1828.  '^  f  ^' 

Fleming  «• 

•'^     Little,  ^c 

The  defenders  pleaded — 1.  The  written  evidenoe  disproves       

very  bet  that  could  infer  responsibility  on  the  defenders  as  ^'^^ 
ctiial  domini  litis.  ..i.^— « 

2.  Althoiigh  it  were  proved  that  the  defenders  concurred  in,  Defender^' 
ad  even  authorized  the  litigation,  that  could  not  have  sub-  ^^* 
Mted  the  defenders  personally  for  the  pursuer's  expenses.  The 
raster,  notwithstanding  the  granting  of  the  trust,  was  entitled 
li  continue  the  defence  in  his  own  name,  and  Barbour  could 
^hiYe  oompelled  the  appearance  of  the  defenders  as  trustees, 
ktat,  if  the  truster  was  entitled  to  carry  on  the  proceedings  in 
bis  own  name  alone,  he  was  certainly  entitled  to  ask  such  con- 
eonenoe  or  assistance  as  he  thought  proper,  without  enlarging 
ftenghts  of  Barbour  as  pursuer  of  the  action.  It  is  of  pq 
BMieiit  that  the  assistance  was  given  by  the  defenders  as  trus- 
tea.  It  was  in  that  character  only  that  they  had  any  inters 
ID  tbe  &te  of  the  action;  and  their  office  was  gratuitous.  None 
rfthe  authorities  cited  by  the  pursuer,  therefore,  have  any  ap- 
plicatbn  or  analogy  to  this  case. 

3.  The  pursuer  is  barred  from  claiming  the  expenses  in  qu^ 
tion,  by  his  own  or  his  author''s  acquiescence  in  the  ranking  in 
the  process  of  multiplepoinding,  without  giving  the  defenders 
Botiee  of  any  such  claim,  although 'the  reduction  depended  for 
qrarards  of  six  years  subsequent  to  the  trust-deed,  and  the 
nobiplepoiDCUng  for  upwards  of  four  years  after  the  former  ac- 
tion had  terminated.     Barbour  claimed  as  an  ordinary  creditor 
b  the  multiplepoinding,  without  reservation  of  ^y  claim  against 
tbedrfe&der8,and  while  it  could  not  be  unknown  to  him  that  they 
nexAer  retained  funds  to  answer  the  present  demand,  nor  even 
h  contemplation  of  it  claimed  relief  out  of  the  fiind  in  medio. 
"Hie  defenders  were  not  aware  of  the  ex  parte  reservation  in 
^interiocutor  in  the  reduction ;  and  though  (hey  had,  it  would 
^^lieen  natural  for  them  to  conclude,  in  consequence  of  the 
P^Mdingp  in  the  multiplepoinding,  that  all  intention  of  en* 
'"^  their  supposed  personal  obligation  had  been  abandoned ; 
^^*yBS4fe  «.  Murray  and  Others^  4th  August  1784  fi/br. 
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Fleming  v. 
Little,  &c 

Trtut, 
JSxpmjfff. 

Opinion  of 
Court* 


Judgment. 


The  Court  \iti8  unanimously  of  opinion  that,  assuming  tfatj 
correctness  of  the  pursuer^s  statement,  it  did  not  follow  th4i| 
the  diFenders  must  be  found  personally  liable.  It  was  remarkelj 
that  it  was  only  where  trustees  have  grossly  misconducted  themP 
selves  in  a  litigation,  that  they  incur  any  personal  responsibilit^l 
for  expenses ;  and  in  this  case  it  did  not  appear  that  there  wotj 
any  grounds  upon  which  the  defender^,  had  they  been  nominally 
as  well  as  actually  parties  to  the  reduction,  could,  in  that  a6> 
tion,  have  been  found  personally  liable ;  there  not  being  even  an 
averment  on  the  record  of  any  improper  or  wanton  litigation  oo 
the  part  of  the  defenders.  Their  Lordships  were  further 
generally  of  opinion  that  the  claim,  if  in  itself  good,  couU 
not  now  be  enforced,  seeing  that  neither  the  pursuer  nor  his 
author,  so  far  as  shewn  by  the  evidence,'  had  previoudy  made 
any  demand  of  payment  from  the  defenders,  or  intimated  lliat 
the  claim  was  reserved  in  the  multiplepoinding. 

The  Courty  therefore,  sustained  the  defences,  asBoihied  the 
defenders,  and  f.und  the  pursuer  liable  in  expenses. 


Lord  ilMflpyn,  Ordinary*  For  the  Pursuer,  Deati  ^  Fae.  (J^ffirtg)  Mar- 
thaU.  W.  DaliympU,  Agent.  For  the  Defenders,  SoU^Getiu  (Bopi) 
Grahqm  B^        W.  Hiewari,  W,  S.  Agent.         T.  Clerk. 

s. 


SECOND  DIVISION. 


No.  XXIX. 


3  December  18S9* 


JAMES  BOAZ 

against 

ANDREW  CRAIG^S  CREDITORS. 

Bankrupt. — SEauESTBATioN. — The  proper  remuneratkm 
to  which  a  trvstee  on  a  sequeetraied  estate  ia  entitled  is  9 
commission  on  the  funds  reoHxedj  however  smaU  th 
amount. 
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The  estate  of  Andrew  Craig,  shoe  and  leather-merchant  in  ^  I^  IW^ 
Glasgow,  was  sequestrated  in  1820 ;  and  it  appeared  from'  the  ■        *    - 
sederunt  book  that  his  debts  amounted  to  upwards  of  JLi.700,  Cnig*s  Credi- 
while  his  whole  property,  exclusive  of  dotibtfill  or  bad  debts,  ^"^     ^ 
was  valued  at  L.182.  18s.  7^.     The  trustee  was  removed  ij^Btptkrupt. 
I82i,  in  consequence  of  having  contravened  the  statute ;  tod  Seguetirahom^ 
Mr  Boaz,  the  pursuer,  was  appointed  his  successor.     The  for- 
mer trustee  had  recovered  L.156.  ISs.  5d.  of  the  sequestrated 
estate ;  and  he  or  his  cautioner  paid  over  L.87-  \^»^  2Jd.  to 
the  new  trustee  as  the  amount  due  by  him,  so  that  there  re- 
mained only  the  balance  of  L.26.  Os.  2d.  of  th6/ estimated  value 
of  the  estate  to  be  realized  by  the  pursuer. 

The  expenses  incurred  in  the  application  for  removihg  the 
former  trustee,  amounting  to  upwards  of  L.lOO,  were  claimed 
from  the  creditors  ranked  ;  and  it  became  therefore  obvious  that 
there  moat  be  a  ccmsideraUe  deficiency  of  funds  to  discharge 
the  expenses  attending  the  sequestration.  After  several  ineifec- 
taal  attempts  to  assemble  the  creditors  at  a  general  meeting,  the 

irsner  circulated  amongst  them  a  statement  of  the  receipts, 
(i'ibursements,  and  expenses  in  the  sequestration,  from  which 
it  appeared  that  the  only  sum  he  had  received  was  the  balance 
of  L.20.  Os.  2d.  due  by  his  predecessor ;  and  although  this  had 
been  recovered  without  any  apparent  trouble,  thirty-five  guineas 
were  charged  as  a  remuneration  for  the  pursuer^s  manageilient. 
According  to  this  view  of  the  affairs,  there  would  be  a  defi- 
ciency of  L.138.  88.  2d. ;  and  each  creditor  was  required  to 
pay  his  proportion  at  the  rate  of  48.  2d.  per  pound  on  the 
amount  of  his  claim. 

Part  only  of  this  deficiency  having  been  recovered,  Boaz 
raised  the  present  action  against  the  creditors  to  compel  pay- 
ment of  the  remainder,  which  included  the  charge  in  his  own 
£ivour,  now  stated  at  L.42,  <  as  an  adequate  remuneration  to 
'  the  pursuer  for  his  labour.^ 

The  defenders  having  objected  to  this  charge  as  extravagant, 
the  Lord  Ordinary  appointed  the  creditors  to  meet  to  take  the 
pursuer's  claims  into  consideration.  A  meeting  of  creditors  ac- 
cordingly took  place,  and  they  were  unanimously  of  opinion  that 
the  pursuer  havmg  failed  to  deposit  the  money  recovered 
by  him  in  bank,  in  terms  of  the  statute,  he  was  not  entitled  to 
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3  Dec.  182§.  ^^y  eonmussioii  whatever.  At  all  events,  L.6.  ISs.  which  the 
•R  V^»  creditors  appearing  in  the  action  had  agreed  to  allow  him,  wm 
Creditors.  a  sufficient  remuneration  for  his  trouble ;  but  that  ih  no  point 
of  view  could  he  be  entitled  to  more  than  ten  guineas,  even  if 
he  had  complied  with  all  the  statutory  requisites. 

Thereafter,  the  Lord  Ordinary  remitted  the  whole  cause  to 
the  auditor  of  CoUrt,  as  auditor,  and  as  an  accountant,  to  re- 
port, inter  alia,  as  to  *  the  trustee^s  commission  after  dile  ez»- 
'  mination  into  the  trouble  which  he  has  had.**  On  this  point, 
the  auditor  reported,  that  the  proper  remuneration  was  the 
Usual  commissioil  of  5  per  cent,  on  the  sum  recovered  by  the 
pursuer ;  and  that  he  was  bound  to  reject  a  general  random 
charge  for  trouble,  without  referencJB  to  the  amount  of  the 
funds  realised,  as  being  at  variance  with  the  principle  of  the 
statute,  and  the  daily  practice  of  the  Court,  and  in  itself  of  most 
injurious  tendency*  ♦ 


*  On  a  matter  of  so  much  general  im|)ortance,  the  following  obeerrt- 
tkms  of  this  oiOcer  of  Court  cannot,  with  propriety,  be  omitted  in  thii 
pboOi  After  quoting  the  46th  section  of  the  statute,  and  Bell^  iL  411,4di 
edit*  the  reporter  proceeds  s-r-^  Now,  from  the  terms  of  the  statute,  and 

*  Air  Bellas  commentary  thereon,  there  appears  to  be  little  doubt  thit 
*•  the  principle  contemplated  for  affording  a  trustee  a  remuneration  toft  las 

*  trouble  in  the  affairs  of  a  sequestrated  estate,  is  by  a  commission  or  per 

*  oentage  on  the  funds  realised  by  him,  and  cannot  be  held  to  import 

<  that  he  is  entitled  to  state  an  arbitrary  chaige  for  the  trouble  which  he 

*  may  allege  he  has  had  in  the  affairs,  without  any  reference  to  the  amount 

*  of  the  funds  recovered  ;  and  if  the  tni9tee*8  remuneration  is  to  be  by  i 

*  commission  or  per  centage,  it  would  appear  altogether  unreasonable  and 

*  absurd  that  it  should  amount  to  nearly  60  per  cent,  or  one  half  of  the 

<  ftinds  realized,  which  would  be  the  case  if  Mr  Boaz  were  to  be  allowed 

*  the  sum  concluded  for  in  this  action.  Mr  Bell  observes, '  that  the  com- 
^  mission  commonly  allowed  is  6  per  cent  on  the  funds  recovered,  sod 
^  this,  in  most  cases,  is  a  great  deal  too  much.*    What  then  is  to  be  «id 

*  of  a  charge  amounting  to  nearly  ten  times  as  much  P  But  the  chsige 

*  made  by  Mr  Boaz  is  evidently  not  a  charge  of  commission  or  per  oeo- 

*  tage  upon  the  funds  recovered,  but  a  sort  of  general  or  random  chtige 

<  for  the  trouble  which  he  alleges  he  has  had  as  trustee,  without  any  le- 

*  ference  to  the  amount  of  funds  recovered*    The  auditor,  however,  btf 

*  never  heard  of  any  case  where  such  a  principle  of  compensation  has  been 

<  sanctioned  by  this  Court ;  and^  with  great  deference,  he  would  conceive 

<  that  the  recognition  of  such  a  principle  would  be  attended  with  the  wont 

<  consequence^  and  open  a  floodgate  to  abuses,  which  it  would  be  imposiU 

<  bletostem. 
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The  Lord  Ordinary,  inter  alia, '  finds  that  the  rate  of  6  per  3  Dec.  issi. 

cent,  upon  the  amount  of  the  sum  recovered  by  the  pursuer  is    '— v""*^ 

Boaz  «. 

Craig's  Credi* 

ton. 

'His  well  known  that,  in  some  parts  of  the  country,  and,  in  particular,  -^  Urunt 
at  Glasgow,  the  business  of  trustee  on  sequestrated  estates  has  almost  SequestraHoiu 
become  a  distinct  profession ;  that  no  sooner  does  a  bankruptcj'  occur 
than  a  iceen  competition,  in  general,  ensues  among  persdns  of  this  de^ 
acription,  for  the  office  of  trustee,  which  frequently  gives  rise  to  dis- 
cussions in  this  Court  uf  a  nature  by  no  means  creditable  to  the  parties, 
whUe  the  affairs  of  the  estate  are  in  the  meantime  neglected.  If  such 
a  principle  of  compensation  to  the  trustee  should  receive  the  sanction 
of  this  Court,  the  number  of  these  competitions  would,  in  all  probabllitj, 
be  increased,  and  the  office  of  trustee  upon  a  sequestrated  estate  #ould 
be  still  more  coveted ;  because  it  would,  in  that  case,  be  ascertained 
that,  whether  the  funds  belonging  to  the  estate  be  great  or  small,  and 
whatever  may  be  the  expense  or  delay  in  realizing  them*  the  trustee 
wiU  be  assured  of  an  ample  compensation  fen:  his  trouble;  and,  indeed, 
that  his  compensation  would,  in  all  probability,  rise  in  proportion  to  that 
expense  and  delay,  updn  the  natural  presumption  that  his  trouble  must 
have  been  so  much  the  greater.  But  if,  on  the  other  hand,  the  rule  which 
seems  to  have  been  contemplated  by  the  Legislature  in  passing  the  bank- 
rupt statute  shaU  be  established,  that  the  trustee  shall  be  compensated 
for  his  trouble  by  a  reasonable  commission  upon  the  amount  of  the  funds 
recovered  by  him,  several  very  beneficial  consequences  would  fesult. 
In  the  first  place,  the  avidity  for  the  office  would  be  considerably 
abated,  and  before  becoming  a  candidate  for  it,  persons  would  naturally 
make  inquiries  with  regard  to  the  amount  of  the  fHinds  likely  to  be  re- 
covered; and  in  every  case  it  would  become  the  interest,  as  it  is  cer- 
tainly  the  duty  of  a  trustee,  to  realize  the  fiinds  at  as  small  expence 
and  with  as  little  delay  as  possible.  There  would  be  many  fewer  of  the 
discreditable  competitions  above  alluded  to  ;  and  it  is  believed  that,  in 
many  cases,  the  creditors  would  be  disposed  to  settle  the  matter  by  a 
private  trust  or  composition,  instead  of  taking  out  a  sequestration,  by 
which  the  fiinds  of  a  petty  shopkeeper  or  tradesman,  in  a  case^like  the 
present,  are  almost  certain  to  be  swallowed  up  in  law  expenses. 
'  Nor  does  there  seem  to  be  any  risk  that,  if  such  a  rule  were  established, 
there  would  be  a  difficulty  in  finding  persons  who  would  undertake  the 
office  of  trustee  upon  a  sequestrated  estate.  The  whole  spirit  <of  the 
bankrupt  act  seems  to  point  out  that  that  office  was  not  intended  to  be 
engrossed  almost  exclusively  by  professional  men,  but  that  the  creditors 
should  appoint  one  of  their  own  number,  or  a  merchant  or  tradesman, 
perhaps  following  the  same  profession  as  the  bankrupt,  and  conversant 
with  the  business  in  which  he  was  engaged,  to  take  charge  of  the  afiairs, 
and  wind  them  up  for  the  general  behoofi  Persons  of  this  description,  it 
is  to  be  presumed,  will  also  be  found,  who  wiU  undertake  such  a  duty, 
and  who  will  probably  perform  it  quite  as  well  as  those  who  would  re- 
quire  a  higher  rate  of  remunexation. 


Digitized  by 


Google 


160 


DECISIONS  OF  THE 


No.  29. 


SttnkrupL 
Sequesiraiwn, 


i  Dec  18?9.  '  sufficient  oommiasion  in  respect  of  the  trouble  incurred  by  bint 
'•"•^Y"**'     *  in  the  affiiirs  of  this  estate  f  *  Finds  that  the  pursuer  is  not  lia- 
CpS's*  tiredi-  *  ^^®  ^  penalinterest ;  and  so  approves  of  the  report,  which  brings 
ton.  <  out  a  balance  in  the  pursuer's  hands  of  L.14.  2s.  2d.  after  an* 

swering  the  claims  upon  the  estate,  and  the  expense  of  his  dis^ 
charge,**  &c.  *  Therefore,  upon  the  whole,  sustains  the  de- 
fences, and  assoilzies  the  defenders  from  the  action,  and  de- 
cerns ;  and,  as  the  discussion  has  arisen  mainly  becaose  the 
defenders  would  not  agree  to  the  charge  of  L.36.  15s.  of 
commission,  M'hich  the  pursuer  himself  fixed  of  his  own 
authority — ^which  he  claimed  by  the  circulaf  12th  November 
1825 — and  according  to  which  he  settled  n^ith  several  of  the 
creditors,  and  which  has  now  been  found  to  be  so  grossly 
overcharged  in  the  circumstances  of  the  case^  finds  the  pur- 
suer liable  in  expenses,"*  &c.  *  And  if  the  pursuer  reclaims 
against  this  interlocutor,  appoints  him  to  print  along  with 
the  record,  and  lay  before  the  Court,  the  accountant's  re- 
port.' 


The  pursuer  reclaimed,  and  particulki*ly  directed  the  iLtten- 
tion  of  tiie  Court  to  numerous  meetings,  and  a  mass  of  corres- 


( In  the  t)roceediiigs  before  the  auditor,  it  has  been  contended  that  many 
instances  might  be  cited  where  such  an  allowance  as  the  one  in  (question 
has  been  made  at  Glasgow,  and  that  there  are  even  cases  iii  which  a  charge 
of  this  nature  has  received  the  indirect  sanction  of  this  Court,  bv  compos!* 
tions  baring  be^n  approved  of,  or  trustees  dischar^ged,  in  instances  where 
the  trustee  had  stated,  or  the  commissioners  had  allowed,  a  charge  for 
his  remuneration  on  this  principle.  But  surely  any  alleged  practice  of 
this  sort  ought  to  have  little  induence ;  and  a  case  which  has  passed 
in  absence,  or  sub  silentio  in  this  court,  cannot  be  received  as  a  dedaloa 
on  a  point  of  such  great  and  ^neral  importance.  No  case  has  been 
pointed  out  where  a  charge  of  this  description  was  objected  to,  and  xe- 
ceived  the  solemn  sanction  of  the  Court ;  and  the  auditor  must  there- 
fore hold  that  it  is  quite  open  for  dei^ision. 

<  Upon  these  principles,  the  auditor  is  humbly  of  opinion  that  the  pur. 
suer's  commission  should  be  limited  to  6  per  cent  upon  the  amount  of 
his  recoveries;  and  he  has  accordin^y  placed  that  sum  to  his  credit  in  the 
state  annexed  hereto* 

*  But  even  if  the  view  on  this  point,  which  has  been  thus  lespectiuUy  sub* 
mitted  for  the  conrideration  of  the  Lord  Ordinary,  should  not  be  adopted 
by  his  Lordship,  the  auditor  humbly  presumes  that  the  pursuer's  oom« 
mission  cannot  in  any  case  exceed  the  sum  of  1^.0.  15a.  or  LIO.  lOs.  as 
fixed  by  the  general  meeting  of  the  creditors.* 
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pondence  on  tih^:affiun  of  fhe  sequestration,  eonristing  of  np-  s  Dec.  iftst* 
wards  of  150   lotters,   principally  addressed  to  law-agents  '-"  r  *-^ 
claiming  payment  of  tiieir  accounts  from  the  estate  and  credi-^^.]^Q^g^ 
tors.  ton. 

The  Lard  Jttstice^Clerk  said— <?pnridering  that  the  V^-j^^^^j^^ 
sner  is  mi  accountant^  and  what  is  called  a  profiossidnal  trustee,  SequedraU^m 
there  is  here  presented  a  case  of  very  great  importance  for  de- 
dsion.  Fitna  the  auditor^s  report^  to  irhidiwe  must  paycSuit!"^ 
great  regard,  it  appears  thai  L.86.  Os.  2d.  was  the  whole  es- 
tate,  to  the  managoneht  of  i^hich  this  trustee  succeeded,  or 
which  there  was  any  proqpect  of  being  recovered  by  him.  What 
tiras  the  dut^  of  a  conscientious  trustee  in  these  dreuniBtanoes  I 
Ought  he  not  to  haVe  called  a  meeting  of  the  creditors,  and 
exhibited  this  state  of  the  affiurs,  ilnd  asked  them  wheflier  he 
should  proceed  in  recovering  this  small  balance  ?  In  bctj  it 
appears  that  the  pursuer  has  not  realized  any  part  of  it,  and 
that  the  only  sum  recovered  by  him  is  the  amount  which  the 
fbrmer  trustee  was  faidebted  to  the  estate,  being  L.87-  VJs.  S^di 
and  the  correspondence  here  seems  a  mere  colour  far  making  a 
leMrge  for  trouble.  Tlie  Cburt  is  bound  to  check  this  meet 
grievous  abuse)  whicli  is  creejdng  m,  of  professional  trustees  oit 
sequestrated  estates;  and  the  auditor^s  observations  desem 
to  be  WeQ  Cbnmdered  by  sudbi  persons.  I  am  dear  flnr  Jid* 
hering  to  the  interlocutor  imder  review. 

Lord  Cringletiej^t  ebtl^ely  concur  In  this  c^nion. 

Imd  Gleniee  was  not  fond  of  interfering  with  what  the 
creators  thenlselvei  thought  tD  be  a  proper  remuneration  for 
the  trustee's  tJHouble, ahd  which^in  iius  case,  was  a  greatersnm 
than  that  fixed  by  the  reponeTi 

Lord  PUmUty. — I  have  read  the  report  in  this  case  with 
every  degree  of  att^tion,  as  considering  this  a  question  of 
Very  great  importance ;  and  t  entirely  concur  with  all  that 
your  Lordship  had  said. 

The  Court  accordingly  adhered^  Judgment. 

Lord  Medwyt^  Ordinarj.        For  the  'trustee.  Dean  </  Fmo.  (Jtff9$)  A. 
tp-ooiL         Jams*  MmsdfiiMUyyf.  S.  Agent.  For  the  Creditors, 

S.  iVortf,  RiUherfonL  CmmpbeU  j-  Mack^  W,  S.  and  A^(m  ^  Greig^ 

W.  S.  Agents.  F.  Clerk. 

Vol.  V.  L 
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BBYCE  6IRVAN 

^AHES  SMITH. 

JraisDiCTioH.— PmocBSi.— /n  an  applieoHan  to  thejudg^ 
ordinary  for  the  repair  qf  a  fencey  as  belonging  to  the 
parties  jointlff  J  an  interlocutor  declaratory  of  a  right  of 
property  found  incompetent,  although  the  obgectium  was 
not  stated  in  the  record, 

QixvAV  preaented  a  fUtamuury  applicatiim  to  the  sheriff  of  Ayr<« 
iUre»  BtatiBg  that  part  of  his  laada  were  eeiNurated  from  a  field 
bekmgiiig  to  the  defcafidar  by  a  thomJiedge,  vhkdi  was  the 
eommon  property  of  the  parties :  That  tiie  defender,  without 
the  pnnuer^s  knowledge  or  consent,  cut  this  hedge  eloee  to  the 
ground,  and  carried  an^a^r  the  thorns,  but  did  not  oock  the 
hedge,  as  he  ought  to  hare  done,  to  preyent  the  cattle  straying 
from  the  one  property  to  the  other ;  and  h^  also  made  a  ditch 
on  the  pursuer's  dde  of  the  hedge,  having  thrown  the  sur&ce 
earth  over  upon  his  own ;  and  craving  that  the  defender  be 
eiduned  to  ^  code  the  said  hedge,  to  fill  up  the  ditch  to  the 

<  same  depth  as  formerly,  and  to  replace  the  sur&ce  earth 

<  Aereon,  and  to  replace  the  earth  to  the  roots  of  the  thorns 
^  on  Us  own  side  of  the  field.'* 

The  defender  having  alleged  that  the  hedge  and  ditch  in 
qpeg^mt  belonged  exclusively  to  him,  the  sheriff-depute  pro- 
nouttoed  an  interlocutor,  acquiesced  in  by  both  parties,  by  which 
he  allowed  the  pursuer  to  prove,  prout  de  jure,  that  they  were 
common  property  between  him  and  the  defender,  and  the  de- 
fender to  prove  that  Ihey  were  his  exclusive  property.  After- 
wards, the  sheriff  *  found  it  proved  that  the  ditch  on  the  pur- 

<  siier^s  side  of  the  hedge  is  the  defender'^s  property,  as  well  as 
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<  the  hedg^  itBdf ;  and  if  aay  diapate  ariaeB  as  to  the  width  of  s  Dec.  imi 
^  ttid  ditch,  i^ip<unti  the  dierifE«olNrtitate  to  remit  to  s(«ae  per-    ^— '  y  '— ^ 

<  sons  of  skill  to  lay  (tf  a  ditoh  of  a  reasonable  widA»  lor  the^^  ""^ 
^  purpose  of  deaniiig  and  preserviag  the  hedge.^  ...^ 

The  cause  having  been  advMSated,  the  Lord  Qidioary  r^^^trt^diohn. 
palled  the  reasons  of  adtodatioB»  and  remitted  r'     "  ''^' 


Agunst  this  interioeotor  thepnfsiwredbunied,  aad|»haiMPj^^ 
— The  deiiyenauSe  of  the  shefiS;  being  dedaratory  of  a  rig^^ 
of  property  in  the  hedge  and  ditch,  is  incompetent ;  and  it  is  of 
no  moment  that  this  objedion  was  not  stated  in  regular  form, 
rinee  it  is  one  which  coukl  not  ham  besn  obidated  eyen  by  the 
consent  of  parties  to  a  prorogatikm  of  the  sheriff's  jnrisdaelion. 

It  was  answered  by  the  defimdei^— That  tids  plea  is  notlMbnte^ii 
stated  in  the  record  as  a  reason  of  advocation;  but  if  it  eould*'^^ 
notwithstanding  be  sustained,  the  result  would  be  the  ( 
of  the  pursuer's  application  to  the  sheriff,  since  it  does  not  ] 
any  possessory  question,  or  demand  an  interdict.  The  invea- 
tigation  ordered  by  the  sheriff  was,  however,  mdiqpensible  for 
dispodng  of  the  prayer  of  the  petition,  which  proceeded  on  the 
allegation  that  the  hedge  and  ditch  were  common  property; 
and,  consequently,  the  finding  in  the  intoiocutor  negativkiig 
that  averment  cannot  be  incompetent 

The  Lord  JusHce-Clerk. — I  am  not  much  moved  by  the  ob*  Opinion  of 
jection  of  incompetency ;  for  the  prayer  of  the  petition  nece^^^^ 
sarily  nUsed  the  question  of  property.    But,  on  the  endence,  I 
have  doubts  whether  the  defender  has  proved  his  right  to  the 
ditch,  although  I  think  he  has  done  so  as  to  the  hedge. 

Lard  CringleHe. — The  conclusion  of  the  application  implies 
the  question  as  to  whether  the  ditch  and  hedge  are  common 
property  or  not ;  but  the  sheriff,  entertuning  the  opinion  he 
did  on  the  evidence,  ought  to  have  assoihded  the  defender, 
and  he  had  nothbg  else  to  do. 

Lord  PUmUhf. — ^This  objection  of  incompetency  comes  be« 

fore  the  Court  in  an  odd  shape,  and  it  is  urged  by  the  pursuer 

with  a  bad  grace,  since  his  own  application  is  virtuaDy  to  have 

it  found  that  the  hedge  and  ditch  were  common  property.    I, 

^  L2 
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however,  think  the  ohjection  good ;  but  it  wlH  be  got  quit  of 
by  advocatingthe  cause,  and  assoilneing  the  drfender,  reservbg 
o  either  of  the  parties  to  Mng  a  declarator. 

The  Court  recalled  the  interlocutor ;  advocated  the  cause  \ 
assoilsied  the  defender ;  reserving  any  competent  actions  which 
the  parties  may  be  advised  to  bring  relative  to  the  matter  in 
dispute. 

lord  Medwjfn,  Ordinary.  For  Pursuer,  Dean  of  Foe.  (Jt^Hy)  Cwwng^ 

,         hame^  CoUfan,        Gardner  and  Robertmm^  \V.  S.  Agents.  For  De- 

fender, 9ol.-Gen4  (  Hope)  Shaw.  CeOrge  McClelland,  W.  S.  Agent. 

S. 


FIRST  DIVISION, 


No.  XXXI. 


4  December  1829. 


THOMAS  EDINGTON  and  SONS 

ctgainst 

JOSEPH  ASTLEY. 

JuEisDiCTiON. — Process. — An  application  to  an  inferior 
■  judge  to  enforce  his  own  extracted  decree  ttpon  the  merits^ 
and  for  eocpensesy  is  incompetent. 

Edingtok  and  Sons  obtained  a  decree  from  the  Judge  Ordinary 
authorising  them  to  remove  a'^steam  engine  which  they  had 
sold  to  Astley,  they  always  accounting  for  a  partial  payment 
received  by  them,  subject  to  deduction  of  the  expenses  of  trans- 
mitting and  re-transmitting  the  engine  to  their  premises ;  and  they 
were  found  entitled   to  expenses,  which  were  modified  and 

'  decerned  for.  After  this  decree  was  extracted,  Edington 
and  Sons  made  an  application  to  the  Judge  Ordinary,  coni- 
plaining  that  the  defender  had  refused  admission  to  the  officers 
of  Court,  who  were  employed  to  remove  the  materials,  and 
who  gave  in  a  report  to  that  effect,  and  praying  for  warrant 

'  of  open  doors,  and  for  implement  of  the  said  decree.     This 
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warrant  was  granted  by  the  sheriff.  Against  this  jadgment  the  4  Dec  idss 
defender  redaimed;  and,  in  a  counter  petition,  he  prayed  '--  t  "-^ 
for  an  interdict  against  the  pursuers,  to  prevent  them  from  re-  ^^  ^g^^    ^* 

moving  the  matmals,  until  they  had  acbounted  for  the  sum      

which  had  been  paid  in  part  for  the  engine,  with  interest,  or'^*'*'**''*^: 
at  teast  for  ccnuignment  of  these  sums.     The  sheriff  granted 
the  interdict ;  and,  after  having  conjoined  the  two  sets  of  pro- 
ceedings, *  ordained  Edington  and  Sons   to  consign  the  sum 

*  of  L.120,  by  payment  thereof  into  the  Royal  Bank  of  Scot- 

<  hind,  &C.  and,  in  the  meantime,  continued  the  interdict.'' 

In  an  advocation  brought  by  Edington  and  Sons,  the  Lord 
Ordinary  <  repelled  the  treasons  of  advocation,  ranitted  the 
^  cause  simpHciter  to  the  dieriff,  and  4ecemed ;  and  found  the 

*  advocators  liaUe  in  expenses.^ 

But  the  Courts  on  a  redaiming  note  by  the  advocators^  Judgment, 
pronounced  the  following  judgment  :*-  ^  Alter  tiie  interloou- 

*  tor  of  the  Lord  Ordinary ;  find  that  the  whole  proceedings 

*  before  the  Sheriff,  after  the  extracted  decree  in  tlie  original 
^  process,  were  irregular  uid  incompetent.     Therefore,  advo^ 

*  cate  the  cause,  and  recal  the  order  for  consignation,  as  pro- 
'  eeeding  on  an.  incompetent  petition  of  Joseph  Astiey.    Botj* 

*  in  respect  that  the  whole  irregularity  ia  this  case  commenced' 

*  by  a  petition  equally  inconqpetent  on  the.  part  of  the  peti^ 
^  tioners,  Edington  and  Sons,  which  led  the  respondent, 
\  Astley,  to  conceive  that  he  also  might  proceed  before  the 
^  Sheriff,  find  the  petitioners,  Edington  and  Sons,-  not  ett^^ 
'  titied  to  any  expen^ies— reserving  to  both  parties  fo  proceed 
^  on  the  original,  ettracted  diacree  as  aoaords,  and  any  fiirther 

<  ranedy  which  may  be  competent  to  either,. in  consequence  of 

<  the  irr^gylar  prooeedings  before  the  Sheriff.^ 

\t  was  observed  on  the  Beach,  that  the  order,  for  consigna- 
tion,  beside  being  irrq^ular  on  the  ground  stated  in  the  intern 
locutor,  was  also  ertweous,  in  omitting  to  allow  deduction  of 
the  expenses  of  transmitting  and  re-transmitting  the  steaitw 
epgiue^  and  thos9  awaided  by  the  extracted  decree. 

Lord  Corehwte^  Ordinary.  For  the  advocators,  SM^^n,  (Bope^)  Mcr^ 
Graham  BelL  John  Kermacky  W.  S.  A^enU  Alt  Mwrrti^^  Ivory. 
D.  Clerk. 

C 


Digitized  by 


Google 


1«9  DBCI8ION8  OV  THB  N«.  tt. 

FfM0TJ>fvmoir. 

CHAI^IjeS  MORELA^P 

ugainMt 

MARK  BPROTT, 

CAimoKSf.*— CuftATOft  BoNis.'—J  eurak^r  bonis  ^aWn^ 
a/br  <&«  MpjnxljQfi  ^  At#  mirofei^,  iminmriited  with  A« 
/ufui^  a«  one  qf  moetal  truHeet^  and  hamng  aftenaards 
iHSOoma  baifkrupt-'^foundf  noh^hstanding  the  intromi^ 
eion  of  the  trtMeeSf  and  a  delay  of  Jive  years,  that  thia 
iMUbmer  mas  liable  fot  the  balance  rf tie  by  the  curator 
bofds  at  the  teifmimMih^  of  th^  0araiory. 

In  Mardi  1B91,  EdhrHd  Boyd  wna  appointed  curator  bonk 
to  WiHuim  ADgwi  in  Stranraer,  and  Mr  Sprott  became  cau- 
tioner fior  ilie  &illifiil  diadharge  of  hia  oftoe.    Previoiis  to  the 
Uieapaeity  wUdi  I04  to  Ae  a]^ointment  of  a  eoiator,  Anga^ 
^ad  esecutod  a  dfapoekioii  and  setdeBMnt  of  hia  property 
in  finronr  of  tniateea.    In  Febrpary  1988,  Angpa  died,  vheii 
the  eoratory  expired  \  and  the  troateea  noninated  in  Ae  die- 
pontion  ai|d  aetdement,  of  wbgpk  Mr  Boyd  was  one,  enter- 
ed 19011  t)ie  ^wwg^Bin«>^t  of  the  estate.    Iq  July  182S,  Boyd 
presented  a  potion  to  the  Oourt  of  Sessioii  for  having  his 
curatorial  acoounts  e^ainine49  and  for  ezaaepition.     Thia 
petition  was  remitted  by  the  Pourt  to  the  Lovd  Oi^iaary 
0ik  the  BiUa  to  inqtuie  into  the  fliots,  aiid  fo  rfspMt;  bu( 
no  ftither  jpioeeedings  wera  held  therson.     In  the  mean- 
^e,  Mr  Boyd  oaatimied  to  wtronit  with  tiie  estate  aloiig^ 
widi  the  other  trnataes,  ^til  his  bankniptey  in  1(06.    Mr 
Mordand  was  afterwards  f^^iiited  qirator  ^n  t)ie  trust- 
estate  ;  and  he  presented  a  petition  to  the  Court  nfuxating  the  pe- 
tition which  had  been  given  in  by  Mr  Boyd,  the  fcmner  curator 
bonis,  apd  stating  that  his  accounts  had  not  yet  been  examijied, 
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nor  the  balance  ascertained  and  pud,  and  prayed  fbr  a  lemii  ^IMe.  IIM 
of  new  to  the  Loid  OrdinaiT  on  the  Mils  to  audit  the  accounts,  .^^T^^T^  . 
ana  report  Sprott. 

The  Lord  Ordinary  remitted  to  an  accountant,  who  re^      "■"- 
ported  a  consideraUe  balance  due  by  Mr  Boyd ;  upon  which,  c^^^fio^  ^^/^ 
Mr  Sprott,  his  cautioner,  entered  appearance^  and-^  — — 

'  Defender's 
Plea. 
Pleaded — ^That  he  was  rdleired  from  all  responribility  for 

the  balance  due  by  Mr  Boyd  at  the  expiration  of  his  curatory. 

It  was  the  duty  of  tiie  trustees  to  call  Mr  Boyd  to  account'; 

and  he  aiForded  them  an  opportunity  of  doing  so  by  the  petT- 

tion  which  he  presented  for  that  purpose  to  the  Court.    The 

trustees,  however,  took  no  steps  to  bring  Mr  Boyd  to  account. 

He  was  one  of  the  co-trustees ;  and^  as  they  allowed  him  to 

intromit  with  the  funds  of  the  estate,  they  appear  to  have 

eonsidered  the  balance  in  his  hands  under  the  curatory  as  part 

of  liis  intromissions  under  the  trust^estate.    The  trustees  gave 

no  notice  to  the  cauticmer  for  years,  or  until  the  banjmiptcy  of 

Boyd,  that  any  claim  existed  under  the  judicial  curatory ;  i^d 

the  cautioner  was  entitled  to  conclude  that  his  management 

as  judicial  curator  had  merged  in  his  management  as  trustee 

under  the  will,  and  that  he  had  fiilly  accounted  to  the  satisfrc- 

tion  of  his  oo4rusteas.     Upon  the  principle  recognised  in  the 

House  of  L<»rds  in  the  case  of  Majrshall  v.  The  Bank  of  Scot* 

land  in  1894,  and  other  cases,  the  objector  is,  by  the  conduct 

of  the  trustees  thMnselres,  zelievvd  bom  all  responsibility  un-* 

der  his  bond  of  cauticm* 

The  Loid  Ordinary  jrqpdled  fhe  Qlyection.  In  a  note»  his 
Lordship  stated:  *  There  can  be  no  doubt  that,  on  the  desPth  of 
William  Angus  in  1883,  Mr  ^^rott,  the  cautioner^  was 
bound  for  the;  balance  of  tibie  estate  then  in  the  hands  of  Mr 
Boyd  4  and  although  Mr  Boyd  was  one  of  several  trustees 
named  by  William  Angus  in  a  trustdeed  and  settlement, 
executed  be&ire  his  imbecility,  tbat  ctfoumstance  could  not 
hare  t)ie  ^ect  of  transferring  the  balanoe  to  the  trustees,  and 
of  eztingnidiing  tfie  responsibiUty  ot  the  cautioner.  The 
trustees  had  clearly  a  right  to  call  Mr  Boyd  to  account  for 
his  adnmiistration  as  curator,  and  were  entitled  to  hold  the 
cwtiouer  bound  for  his  deficiency  until  he  and  his  prindpid 
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Sproit. 
CauiUmsr. 


obtained  their  exoneration  in  ordinary  fimn.  It  ia  true  that 
ft  oonBiderable  delay  occurred  in  adjusting  these  curatorial 
accounts — a  delay,  however,  which  was  in  some  measure  im^ 
putable  to  the  cautioner  himself  who  had  always  the  means 
of  obtaining  Im  exQneration,  and  adjusting  the  terms  of  the 
exoneration.  But  however  fiivourably  for  cautioners,  ob- 
ligations for  the  due  discharge  of  official  duties  may  have 
in  some  late  cases  beeii  oonstmed,  it  does  not  appear  to  the 
Lord  Ordinary  that  the  ]^incq[>les  adapted  in  those  cases 
admit  of  being  applied  to  the  present,  ip  whidbi  there  existed, 
at  the  termination  p|  the  office,  a  bal^mo^  finr  wUdi  the 
cautioner  was  unquestionably  bound;  and  in  riq^d  to  whid^ 
therefore?  there  fqppears  to  tiie  Lord  Ordina^  to  be  just  as 
little  reason  for  holding  the  cautioper'^  rpqpcnsibility  to  he 
extinguished  by  any  delay  short  of  the  legal  period  of  pre* 
scription,  as  in  any  other  c^se  pf  (sautionary  obligatipp  for  « 
specific  debt,^ 


Judgment.  To  this  judgment  the  Court  unanimously  adhered, 

Is^d  FuUeriof^  Ordinary.       For  Curator,  M<trs,      Jphu  D<nuUdtany  W.  S. 
Agent.        For  Cautioner,  SoU'Gtn,  (Hope)  JamUton^  Stewart  jf 

Svnttty  W.  8.  Agents.  Z>.  Cleit. 

T, 


FIRST  DIVISION. 
No.  XXXm.  8  Deceniber  1829; 

JOHN  BUCHANAN 

against 

JAMES  DUNLOP  and  JAMES  KING. 

Bankkdpt.— Statute  60  Geo.  III.  c.  131,  §  69. — ^Peo- 
cEss.—- Competent  and  Omitted.—-^  discharge  having 


Digitized  by 


Google 


N0.3S;  COURT  OF  SESSION.  109 

been  obtained  by  a  segtseetrated  ba/nkmpt  upon  a  report  8  Dec  1829. 
by  the  trusteej  and  after  the  statutory  intimations—found   ^"^nr*^ 
to  be  incompetent  for  an  individual  creditor  to  chcUlenge^j^^^^^l 

#46  decree  in  an  aotwn  of  reduction,  upon  grounds  which       

might  kaice  been  stated  at  the  time  the  decree  was  P'^^^e^^f^^   ^ 
noumced;  sud^  ek^estione  being  held  to  be  competent  andrii,  c.i3i. 

Competent  an4 

Thb  eBtatag  of  the  defender,  James  Duiilop,  cattle4ealcr^  were  ^^^'^'^ 
Beqnntrated^  SOth  May  1826 ;  and  the  other  defender,  Janes 
King,  was  affccrwarda  choaen  interim  factor  and  trustee.  At 
M  Bueoliiiyon  llii^  IGAi  of  August^  oommiaBionera  were  chosen ; 
and  an  offsr  of  oompositimi  having  been  mad^  by  the  bankrupt, 
tlie  tmstto  waa  faialrtteted  to  call  a  general  meeting  of  the  cr^ 
dkoiB  to  dedi6  WSly  Aereon.  A  meeting  was  accordingly 
advertised  agreeably  to  the  statute,  and  took  place  on  the  13th 
of  September,  at  whidi  the  bankrupt's  offer  of  composition  was 
agreed  to  by  all  the  creditiarB  present,  consisting  of  eight,  whose 
ddbts  amounted  to  about  L,616;  and  this  was  inserted  in  these- 
denmt  book  for  the  inspection  of  the  creditors*  The  debt  of  the 
pursuer,  who  was  not  present  at  the  meeting,  but  who  was 
known  to  oppose  the  eouyositicii,  amounted  to  L.45. 

At  a  aubaequent  meeting  hdd  on  the  2d  December  1826,  it 
appeared  tbftt  tee  of  the  creditors,  who  had  formerly  agreed  to 
the  oompoaition,  bad  withdrawn  his  eonsent,  and  that  another, 
who  had  conaonnd,  was  preahided  fro«i  voting,  his  debt  being 
under  L.90.  The  traatee  was  therefore  instructed,  by  an  entry 
in  the  ni]nate4Kwk,  *  to  bring  the  estate  to  as  speedy  a  dose  as 
^  possible,  seang  that  the  composition  offered  by  the  bankrupt 
<  had  not  been  acceded  to  by  the  requisite  nuanber  of  creditors/  - 
The  trustee,  however,  founding  i^o  the  proceedings  at  the 
meeting  held  on  the  13th  of  September,  made  up  a  reports 
stating  that.mne-teutl^  of  the  creditors  in  number  and  value 
had  agreed  to  the  composition,  but  without  taking  any  notice 
of  the  proca^^iings  at  t^ie  meeting  of  the  9d  December,  This 
report  waspresepted  to  the  Court  in  August  1827,  together 
wtth  an  ^^lication  for  a  discharge  and  exoneration,  of  which 
intimation  was  made  in  the  tarms  prescribed  by  the  statute, 
although  nt>  |»erBonal  intimation  was  given,     Thereafter,  the 
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8  l>ec.  1829.  Court  profitoimced  the  usual  decreet  of  disdiarge  and  exoaefm- 

^-  r  "^    tion.    , 
Buchanan  «. 
Dunlop,  Ac 

■  Of  this  decree,  the  present  action  of  reduction  was  hrougfat, 

SMToGea.   wpon  the  Mowing  grounds:^ 

///.  e,  131,  1.  The  oiFer  of  composition  mibmitted  to  tihe  meetbg  of  the 
'pri>ceM.  ^^^^  September  having  become  abortive  and  ineflectual,  in 
Compeieni  ajMf  cousequence  of  the  opposition  made  to  it,  it  was  incompetent, 
^^^^^  under  the  statute,  for  any  other  proposal  of  a  similar  nature  to 
be  made  with  effect,  unless  assented  to  hy  every  crsditor  with- 
out  exception. 

S.  Even  assuming  that  the  applicatton  for  the  discharge  in  qaea- 
tion  had  been  made  under  the  cripnal  offer  of  comporition,  or 
that  it  had  been  otherwise  competent  to  nfflj  lor  llie  disdiarge, 
with  the  concurrence  of  nine-tenths  of  the  creditors,  the  decree 
under  reduction  would  fidl  to  be  set  aade,  on  die  ground  tint 
there  was  not  a  concurrence  of  nine-tenths  of  the  crediteffB  in 
pumber,  and  that  the  report  of  the  trustee,  on  the  foith  of  wUck 
the  Court  were  misled  into  granting  the  discharge,  was  folse, 
in  so  fitr  as  it  stated  that  nine-tenliis  ci  the  ijr^tQfsin  number 
had  concurred. 

3.  The  deoree  undor  reduetlon  ought  tp  be  est  aside  on  the 
additional  ground  of  its'  baling  been  proBQunced  a  ahssttee  of 
the  pursuer,  and  without  any  special  notice  having  keen  givM 
to  him  of  the  appliciation  fmr  a  discharge;  akhMgh,  beii^ 
expressly  stated  as  an  oppomng  ereAtor  in  die  trosliMrs  report^ 
he  ought  to  have  reo^ved  ptfsonal  notiee  of  the  i^[AeatMNi, 
^t  h«  might  have  an  opportunity  of  resisting  the  mm. 

It  was  ofiBwered  1,  The  act  aad  order,  and  daopaa  tf  di^ 
charge  and  exoneration  eomphdnedof,  iKmngbeenprttaottwed 
Tipon  such  evidence  as  the  statute  rsqpiii^s  of  the  rsasonahto- 
ness  of  the  compontioyM^ntract,  and  of  the  regularity  of  the 
proceedings,  and  after  the  statutory  notiees,  dMpuzMer^s  olgeck 
tions,  as  stated  in  die  record,  are  dioeby  excluded,  and  oaii» 
not  now  be  compet^nfly  stated  as  grounds  for  diallengiag  the 
final  decree  of  the  Cowt,  eqpenally  hi  so  fiur  as  the  defender, 
Mr  Emg,  is  in  any  way  concerned. 

2.  At  all  events,  the  reasuas  of  reduetioii  UbeDedi  Md  wm^ 
mcnts  condescended  upon  in  the  record,  are  not  tru9  in  point 
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<if  ImI,  mv  rdfTMt  in  kv,  to  rapport  the  prwe&t  challenge ;  s  Dec.  isio* 
and  the  act  and  older,  and  decree  of  ezmeration  complained   '-^»  ^^ 
o^  wa«,  in  the  ciremaatanoa  of  the  caae,  weU  founded,  andg;)^^;^ 
vaa  pranonneed  in  coafiomity  wiA  jnstice,  and  tt>e  terinp  of      -...-*- 
the  atatate  under  vhidi  it  ifaa  applied  for.  sm^G^a, 

JL  The  diarharge  wm  granted  with  the  lequiaite  concur- /i/.  e,  isi, 
naoe  of  eredlBlonp,  in  reboot  that  it  waa  agreed  to  uwiiiiiDoudy,^^^^^ 
hoth  at  the  ne^g  irhera  it  ifaa  firpf  propoeed,  and  abo  atccmpeietu  «sid 
the  aubaequent  meeling,  whiob  waa  regularly  called  and  held^*'^^ 
for  the  pmpoae  of  deciding  upon  it)  and  that,  vkp^  the  de- 
(Btee  of  diaebarge  was  pronounced,  it  iras  approved  of  by  all 
the  peraona  who  were  then  ranked  ae  creditors  upon  the  estate, 
^Keq)t  the  pursuer,  who  was  only  one  of  nine  ereditora,  and 
whoae  claim  amounted  only  to  about  one  fifteenth  part  of  tihe 
debts  which  were  ranked ;  Maxwdl,  IMi  Feb,  I8O7 ;  Smith, 
IMtk  Not.  1819;  HjAop^  SOth  Jan.  1821,  (not  reported.) 

4i  Even  alAough  the  bankrupt's  discharge  were  reduced, 
IM>  ground  baa  been  stated,  or  eziats,  for  redpeing  the  trustee's 
[  and  diacharge, 


The  Lord  Ordinary  pronounced  ^e  following  interlocutor : 
s-.^  The  Lord  Ordipary  having  considered  the  dosed  record 
i  and  whole  pmdmtioiis,  wd  heard  eounael  for  the  parties, 
^  finds,  Jlraf,  that  it  appeara  firom  the  documents  produced, 
f  and  the  focts  aa  adnutted  by  the  defonders,  that  the  decreet 
f  of  egcenerataon  and  discharge  waa  not  warranted  by  tiie 
f  tcrma  of  flie  statute  of  the  4  Geo.  IIL  c,  187:  Finds, 
^  mcondfy^  that  in  the  appBcatien  on  which  that  decreet  of 
f  ezonefEtion  was  obtained,  the  cirpumatances  materiaBy  afiect? 
i  faig  the  conpateoey  of  such  a^^Iieation  were  not  broi^gfat  ^ 
f  tiMtly  under  the  view  <rf die  Court;  and,  therefore,  sustajna 
*  to  Aat  extent  the  reaaons  of  reduction,  and  reduces,  decerns^ 
i  and  dedarss  in  terms  of  the  libd.^ 

*  iVbfe.«— *The  proviaSotts  of  the  statute  appear  to  have  been 
f  disregarded  in  two  points  essential  to  the  validity  of  the  de- 
^  ereet  of  exoneration  and  discharge,  resting  on  an  offer  of  com* 
<  pontion.  jnra^,  Ahhougfa  the  whole  crediton  attending  the 
^  meeting  of  the  18th  September  18S6  approved  of  the  offer  of 
^  compoeition,  a  subsequent  meetuig  of  tiup  Bd  December  1826 
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9  Dec.  189d.  <  directed  the  trustee  '  to  bring  the  estate  toas  spdedy  a  doaeaa 

'^"^'^^T'^     it  possible,  seeing  that  the  composition  offered  by  the  bankrupi 

Duulopf  &c!    "  ^*4  ^'^^  l^®®"  acoedpd  to  by  the  requisite  number  of  creditas  C 

. r      ^  and  as  this  aj^ars  to  the  Lord  Ordinary  to  afford  suffiriffat 

si^To^Geo.  *  evidence  of  the  offer  of  composition  •  becoming  ineflfectual^'  in 
//7.  a  lai.  ^  which  case  it  is  provided^  by  the  61st  section  of  the  statDte, 
T^sl:  *  ^^^  ^^  ^^^^  proposal  shall  have  any  effect,  unless  it  be  9»* 

Compeuiu  mi  <  cepted  of  by  every  creditor  without  ezoqption,  it  was  nol 

*  compel^t  to  the  trustee  to  found  an  application  totheCourli 

<  nearly  a  year  afterwards,  on  the  proposal  made  at  the  i 
^  pf  the  13th  Septemb^,  unless  the  whole  creditofs  had 

<  curred  in  it.    Secondly^  The  proposal  of  oompoaitiini  waa 

*  not,  and  did  not  admit  of  being  concurred  in  by  nine-teotha  of 

<  the  creditors,  The  creditors  were  only  nine  in  all,  <rf  whMB 
^  one,  the  petitioner,  confessedly  opposed,  while  anothea:,  Robert 

*  Philips,  holdings  debt  under  <£^20,  could  ^ot,  acoci'diiig  to 
^  section  64,  be  reckoned  in  number ;  ^vA  a  thii^  William 

<  M^Kean,  is  admitted  to  hav^  withdrawn  his  name  from  the 
*•  ranking  at  the  time  when  the  application  was  noade  to  the 
'  Court.  Lastly f  It  appears  to  the  Lord  Ordinary  that  the 
^  particular  circumstances  of  the  case  ware  not  brought  with  tfuf- 
^  iicient  distinctness  under  the  view  of  the  Court  Although 
^  the  report  annexed  to  the  petition  mentions  the  names  and 
^  number  of  creditors,  th^  petiticm  itself  b^ai]B  to  be  an  applica- 

<  tion  as  in  the  ordinary  case  of  a  composition  accepted  by 

*  nineirtenths  of  the  creditors,  and  expr^dy  sets  forth  UmH 
^^  such  composition  has  been  accepted  by  nine-teoAs  in  number^ 
<<  and  more  than  nine4enths  in  value,  of  the  creditors  wbo  hare 
*<  produced  grounds  of  debt  and  interests,  widi  oaths  of  verity, 
<*  in  the  sequestration."    The  Lord  Ordinary,  holding  the  op* 

<  nion  above  expressed,  has  tlmight.it  unnoc^siry  to  diisasl 

*  ^ny  inquiry  into  the  other  reasons  of  reduction,  in  regaid  to 

<  which  the  averments  of  the  parties  are  contradictory,  apd 

*  which  could  be  disposed  of  only  by  aremit  to  the  Jury  Court' 

Defenders*  The  defenders  reclaimed,  and  pleaded— 1.  That,  whatever 
might  be  the  merits  of  the  objections  to  wfaidi  the  Lord  Oidi* 
jiary  had  given  weight  in  his  interlocutor,  as  explained  in  tfas 
note,  the  pursuer,  by  not  appearing  <ait  the  proper  period  to 
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Btatd  these  objections,  iras  now  barred  from  pleading  them.  8  Dec.  isfs^ 
They  -^ei*,  according  to  every  rule  of  law  and  practice,  to  be  ^^^Tp^***^ 
oonsidered  as  competent  and  omitted,  and  could  not  noir  bej[>uQiop,&o 
listened  to.    The  statutory  intimatimis  of  the  meetings,  as  well  ■ 

as  (tf  the  application  for  the  discharge  and  exoneration,  ^^ste sultSo^G^o. 
made ;  and  it  was  the  dnty  of  tiie  porstter,  if  he  had  any  object  ///•  «•  I5i. 
tions  to  the  discharge  being  granted,  to  have  entered  apuj^' 


peannce,  and  stated  these  otgections.     This  was  the  very  ob-  ?JJJ?^*^  **' 
jecC  of  the  intimations  n^nired  by  statate.     It  was  no  answer       .... 
to  say  that  the  trustee^  in  his  report  and  application  to  the  Courts  Delbiden' 
had  not  stated  these  objections  and  difficulties.     The  pursuer  ^^^^ 
most  be  presumed  to  have  been  present ;  and  by  allowing  these 
statements  to  be  made  without  answer  or  objection,  he  was  now 
baited  firom  challenging  them.     Besides,  there  was  no  author 
rity  in  the  statute  for  opening  up  the  proceedings  after  the  act 
and  report  had  been  approved  of.     It  was  true  that  a  seques^ 
tration  might  be  recalled,  on  sufficient  cause  being  shewn,  but 
there  were  certain  parts  of  the  proceedings  to  which  it  was  not 
eompetent  to  go  back.    Thus,  where  a  claim  made  by  a  party        * 
was  rejected  by  the  trustee  and  the  other  creditors,  their  judge- 
ment was  final,  if  not  complained  of  to  the  Court  within  diirty 
days. 

2.  But  the  objections  which  had  been  sust^ed  were  unfeund-^ 

ed  in  themselves.  The  composition  having  been  unanimously  ap« 

proved  of  by  the  meeting  on  the  ISth  of  September,  which  was  re« 

gnlarly  called  for  that  purpose,  it  was  incompetent  to  say  that  the 

oomptNntion  had,  in  terms  of  the  statute,  ^  become  ineffi»tual,^ 

firom  the  resolution  formed  at  tiie  meeting  on  the  2d  of  Decern-* 

ber,  in  consequence  of  the  want  of  consent,  which  appeared  at 

that  meeting,  of  the  requisite  number  of  creditors.     The  case 

provided  for  by  the  statute  was  that  of  a  composition  becom* 

ing  ineflfectufd  from  want  of  the  requisite  consent  at  the  meet-^ 

ing  called  for  the  purpose  of  taking  it  into  consideration  (BeU^ 

last  edit.   vol.  ii.  p.  476);   which,  in  tiiis  case,  was  held 

on  the  16th  September,  when  the  composition  was  unani« 

mously  approved  of  by  all  the  creditors  who  were  present. 

The  right  acquired  by  the  bankrupt,  and  the  other  parties 

to  it,  by  the  resolution  tiien  regularly  e^nd  formally  adopted^ 

could  not  be  done  4^y  with  by  proceedings  hdd  at  any 
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8  Dec  18».  mibeeqaent  meetbg.    Then^  ^nA  regard  to  the  aUegttd  wwl 

^T"^''*'^    <^  ^^  fltattttory  cooBent,   it  had  been  settled  by  die  <wi 

Dttnl^ftc*    ^  Hydop  and  of  Smith,  iilfeady  referred  to,  that  irboe  thi 

■       nttmber  of  creditors  was  only  niae,  in  whidi  case  there  cgaH 

sm!^7S%4^   not  be  nine-tendis,  if  any  one  olgeeted,  it  was  snffieieiit,  ift  tti 

///.  e.  131.     meaning  of  the  slatnte,  if  all  the  others  aoquieseed  ia  tt^ 

^0^  compdaition,  {Nrovided   the   other   requiaitey  of  their  Mi 

CB«pi«0ii/«i«f  amonn^Dg  to  nine-tenths  in  value,  was obse  Withrepii 

.         to  the  ereditor  whose  ddK  was  under  L«d&,  it  wtoof  no«i- 

Beftnden*      sequence  though  hit  vote  should  be  stmdk  off;  for,  as  he  oih# 

P^^^  not  be  redconed  in  number,  it  left  the  case  in  tibe  aacnM  rircmii* 

stslnces  as  that  of  Smi£h,  where  there  were  only  dght  credifeon 

With  respect,  agiun,  to  M^Kean,  who  was  alleged  to  Itaff ' 

il4thdrawn  his  consent,  it  Vas  incompetent  fot  a  creditor,  wW 

bad  regularly  acceded  to  tiie  compodtion  at  the  prq^  fosil^^ 

ing,  capriciously  to  withdraw  his  consent  without  soficiflBt' 

Ctiuse  being  shown* 

Ihinuer*!  It  Was  anw^eretj — That  the  question  was,  whediar,  b  fiins> 

^^^  ing  the  resolution  on  the  2d  of  December,  that  die  compoiitMa 

had  not  been  acceded  toby  the  requisite  numbor  of  creditors,  ihi 
creditdrswere  correct  in  point  of  &ct.     In  his  rqport  and  appli- 
cation to  Ihe  Court,  the  trustee  had,  unquestionably,  not  donsUs 
duty,  for  he  Hot  only  concealed  the  real  fiietB  of  the  ease,  bit 
stated  that  nine-tenths  of  the  creditors  had  agreed  to  flie  eonqpo* 
aition,  which  Was  not,  and  could  not  be  the  case,  as  th»e  iren 
only  nine  creditors  in  all,  and,  of  these,  one  did  decidedly  ntea 
his  consent,  and  another  had  regularly  withdrawn  his  cutfeat— 
which  every  creditor  was  entitled  to  do,  until  the  conpotitioft 
was  approved  of  by  the  Court — ^while  a  third  was  stated  ai  m 
acceding  creditor,  who  had  no  title  at  all  to  appear ;  so  tha^ 
out  of  nine,  six  only  could  be  said  to  hare  agreed  to  the  ooia' 
position.     The  trustee,  therefore,  had  not  dealt  fairly  with  the 
Court  in  not  calling  their  attention  to  these  fiids;  and  thi 
pursuer  was  also  misled  by  the  delay  which  took  jdaoe  ia 
making  the  application  to  the  Court  for  the  discharge,  as  well  aa 
by  being  induced  to  suppose  that  the  resolution  formed  on  the 
2d  of  December  was  to  be  followed  out,  by  which  the  comf» 
tion  was  declared  to  hare  become  in^Rfttual,  in  consequence  ^ 
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00  valid  dudiaige  oonld  be  obtained  wiibout  hk  express  8  Dec.  1839. 


h  tbese  dnsmastanoes,  it  could  not  be  held  that  he  waftj^^Qiop^  ^^' 

fpBd  fioM  statllig  objecticms  trhich,  if  they  had  been  made      

^dio  Court  at  the  time,  must  have  prevented  the  discharge  jf^^^^G^o. 
I  being  granted*    It  was  true  that  the  statutory  intimations  i/i.<^.  I3i. 
te  Gasetie,  kc*  had  been  made;  but  <he  pursuer,  per-^^^ 
ffKiitf^  kneir  nothing  of  the  proceedings ;  and,  besides,  even  Competent  and 

I  y  did,  he  was  entitled  to  presume  that  the  trustee  would      ^ 
{ Us  doty  i  and  if  be  had  done  sos  the  pursuer  also  knew  Punuer^s 

the  OMiqpoaition  coold  not  have  been  appfoved  of  by  the^^^^ 
t  or  the  discharge  granted.  Although  the  statute  declares 
idsefee  to  be  final,  it  is  upon  the  presumption  that  every 
;  has  been  lawfully  and  i^ularly  done,  which  was  not  the 
\  k  the  present  instaitce ;  so  that,  if  the  objections  would 
I  hbOk  good  at  the  ^e,  they  must  be  equally  relevailt  at 
As  preKnl  period,  the  party  being  entitled  to  rely  upon  the 
coBdaet  o{  the  trustee. 

Lord  BoHgran  observed — That  the  case  tras  one  of  consi*  ^pinion  of 
lefiiUe  importance.     He  had  at  first  been  inclined  to  think 
fbt  the  interlocutor  was  w^  Wnded ;  but  that  ojHnion  was 
Mr  alleged.    It  was  only  competent  to  look  at  the  proceedings 

II  they  appeared  in  the  sederunt  book ;  and,  according  to 
ftati  aU  the  steps  in  the  sequestration  appeafed  to,  have  been 
Scptarly  jfoUowed  out.  The  statutory  intimations  ^pf  the  dif-* 
ifaeBtneelfaigB,  and  the  apidication  for  the  disdi^ge,  were 
inde;  and  at  the  proper  Ineeting  for  that  piM^pse  (the 
19lh  sf  September)  the  composition  was  duly  approved  of. 
IW  eaae  the  I'^esolution  at  the  meeting  of  fbe  2d  of  De* 
ttriwr,  which  was  fimlied  on  the  <q^bion  held  there  in  point 
rf  liv,  that  the  statutory  number  of  creditors  had  not  con- 
cnml;  bat  in  cases  where  the  number  of  creditors  was  less 
ttaa  teat  it  bsd  become  necessary,  In  following  out  the  act 
<i^Ptifisment,  to  follow  some  rule,  and  that,  as  ascertained  by 
thecMB  of  Hyslop  and  of  Smithy  deferred  to  by  the  defender, 
W)4at  seven  out  of  aght,  or  eight  out  of  nine,  creditors  were 
Boffianti  if  the  other  qyalification  as  to  value  occurred.  The 
tnstee  and  the  bankrupt,  tJiorefare,  were  in  titulo  to  apply  to 
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e  toec.  1829.    the  Court  for  tlieir  dischafge  and  ejconei^tioii  \  and,  in  doiii| 

ButhantnwL    *^»  ^^  trustee  had  complied  with  the  terms  and  spirit  of  Hi 

Duulop,  &c    act  of  Parliament.     If  bh  had  misled  the  creditof^,  he  #a8  » 

swerable  to  them,  afid  mifi[ht  be  called  to  account    Bitt  the  orii 

Bankrupt.  '  d 

fir/tf/.  60  Cm.  nary  forms  as  to  intimation  and  service  having  beeh  feUom 
^'  ^  *'*>  out,  it  was  the  duty  of  the  opposing  creditor  to  have  coiilfc  fm 
Proceu.  '  ward  at  the  time  the  application  was  made,  and  shiewn  cause,  I 
olIS^'^  ""^  ^^  ^^  ^"^7'  ^*y  *^®  ditscharge  should  not  be  granted.   But  tki 

he  had  not  done;  and  it  was  not  competent  for  him  ttotli 

OpiniDn  of  challenge  the  proceedings  on  gfoUnds  Which  it  Was  "opeli  fcr  \k 
to  state  at  the  time.  The  objection  of  coknpetent  sind  omidei 
clearly  applied. 

Lord  Craigiey  although  a  good  deal  moved  by  the  obseit* 
tions  of  Lord  Balgray,  was  not  prepared  to  alter  the  ibterioea 
tor  of  the  Lord  Ordinary.  The  offer  of  a  composition  hj  i 
Sequestrated  bankrupt,  and  the  acceptance  of  It  by  ^e  credi 
tors.  In  the  circumstances  prescribed  by  the  ^tilte,  form  a  mA 
tual  contract,  from  which  the  creditors,  as  well  as  the  bankrapl 
and  his  cautioners,  are  entitled  to  resile,  until  it  is  fhlly  voi 
!  formally  agi'eed  to.   Whatever,  in  the  present  case,  might  bihn 

been  the  cause  of  the  resolution  at  the  third  meeting  of  th 
creditors,  it  ought  to  have  been  recalled  by  the  creditorB  then- 
[Selves,  with  the  concurrence  of  the  bailkrupt  aAd  his  cantioft' 
6rs  (if  arising  from  mistake)  before  any  application  Was  nuA 
to  the  Court  for  a  discharge.  At  any  rate,  it  was  the  duty  d 
the  trnste4  to  have  stated  this  resolution  in  his  report  of  die 
proceeding,  so  as  to  have  enabled  any  of  the  creditors  to  olgeel 
to  the  diii%arge,  and  the  Court  to  decide  upon  the  rqiultfiQ 
and  merits  of  the  proceedings.  And  his  Lordship  did  fid 
think  that,  in  such  a  case,  the  statutory  intimations  were  sott 
cient  to  bar  any  such  objection,  Upon  the  ground  of  itsbdol 
competent  and  omitted. 

Lord  GiUiea  concurred  in  the  opinion  delivered  by  Lord  HA 
gray.  It  was  a  strange  doctrine  to  hold  that  a  creditor,  who 
had  formerly  consented  to  the  composition  at  the  meeting  ^ 
dally  called  for  that  purpose,  should  be  allowed,  at  ^y  futoR 
period,  capriciously  to  withdraw  his  consent.  This  Could  only 
be  done  on  sufficient  cause  being  shewn.  With  regard  to  tbc 
idea  that  the  composition  had  <  become  ineffectual*  from  the 
want  of  the  statutory  concurrence,  the  rule  explained  by  Mi 
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Bdl  was  expUcit,  that  it  is  the  case  of  a  composition  be-  «  Dec.  I8Mi 
coming  ineflbctual  from  a  want  of  the  requbite  consent  at  ^*-nr*^ 
the  meeting  called  for  that  purpose,  which  is  <»»*«mplat«dS2Blopr"^# 
by  the  statute ;  but  when  it  b  r^ularly  approved  of  at  this  ■ 

meeting,  it  cannot  be  done  away  by  creditors  thereafter  ca-  f^]J*7o^^<« 
pridously  withdrawing  tbeur  consent      Then»  with  regard  ///!  c.  i5i. 
to  the  time  of  bringing  forward  these  objectioils,  it  was  true  p^^^^, 
that  the  jurisdiction  of  the  Court  in  sudi  cases  was  conferred  Competent  ami 
upon  them  by  statute.      But  in  the  exercise  of  this  juris-       ,. 
diction,  their  Lordships  were  to  be  guided  by  the  ordinary  Opinion  of 
rules  of  law  ;  and  the  known  rules  as  to  pleas  being  competent  C<>u^ 
and  omitted,  and  proponed  and  repelled,  were  as  much  appli- 
cable in  questions  of  this  nature  as  in  other  cases.     It  mig^t, 
fbr  instance,  be  an  erroneous  construction  of  the  statute  to  hold 
that,  where  there  were  nine  creditors,  it  was  sufficient  that 
eight  consented  to  the  composition ;  but  where  a  discharge  had 
been  granted  upon  this  -footing,  and  the  statutory  forms  ob- 
served, was  this  a  sufficient  reason  for  reducing  the  decree  ? 
According  to  this  view,  it  would  still  be  open  to  bring  a  re- 
duction of  the  disoharges  which  had  been  granted  in  the  cases 
of  Smith  and  Hislop ;  but  this  surely  could  not  be  listened  to. 
The  judgments  of  the  Court  might  be  brought  under  appeal ; 
but  it  was  no  ground  of  an  ordinary  reduction  that  they' were 
alleged  to  be  erroneous  in  point  of  law.     According  to  every 
rule  of  law,  the  objections  in  the  present  instance  must  fiiU  to 
be  considered  as  competent  and  omitted. 

The  Lord  President  concurred  with  Lords  B^Igray  and 
Gillies,  and  said — That,  in  the  first  case  which  occurred, 
it  was  considered  doubtful  how  the  Court  should  proceed 
when  there  were  only  nine  creditors,  one  of  whom  objected 
to  the  composition ;  and,  in  the  present  instance,  if  the  ob- 
jection had  been  stated  tempestive,  there  might  have  been  some 
hesitation  in  granting  the  discharge.  But  after  the  decisions  in 
the  cases  of  Hyslop  and  of  Smith,  the  trustee  was  quite  cor« 
rect  in  saying,  in  the  application  to  the  Court,  that  nine-tenths 
of  the  creditors  had  agreed  to  the  composition,  that  is,  that 
such  a  number  had  agreed  as  the  Court  themselves  had  con- 
sidered to  be  equivalent  to  nine-tenths.  As  to  the  discharge 
having  been  granted  in  absence  of  the  pursuer,  tliat  was  of 
no  consequence.     The  statutory .  intimation  had  been  made 

\pu  V.  U 
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tDec.  18S9*  tar  the  very  purpose  pf  eMUkg  cmdllors  to  appear  and 

'^  T  "^    ttate  olgectiofui,  if  thejr  bad  a^y ;  iDid  evvn  in  the  case  of  a 

Hunlop,  &c    foreigner,  no  snch  objectiootf  ooadid  be  Qatenad  to.    After  three 

months,  the  decree  was  good  agsdnst  all  the  wofld. 

s^^^0c.        The  Caurty  therefore,    '  alter  the   interlocutor  redaimed 

///.  c.  151,     <  against,  and  to  that  extent  a»oiltie  the  defenders  fmm  the  con- 

^^rwteJ*  '  elusions  of  the  summons,  and  decern :  Find  tba  piufiner  lia^ 

o?^^  *^  *  ble  in  the  expenses  from  the  date  of  the  Lord  Oidniaiy^s  in* 

....^       <  terlociitor  complained  o^  &€. ;  and  remit  t9  tiie  Lord  €)rdi- 

Judgmeot.    «  nary  to  proceed  and  dispoee  of  the  other  poiiijts  of  the  cause 

^  as  to  him  shall  seem  just^ 

f^rd  FnOertony  Ordinal/.        Act.  Cockkumt  3fwMh,        Aiuh  BmmSH&m^ 
W.S.  Agent.  Alt.  Soi..Gm.  ( Hope  J  A.  M'Xtilt,  Chatln 

FUhefy  AgenU  H.  Clerk. 

c. 


SECOND  D&ISION. 

No.  XXXIV.  8  December  18S9. 

Mrs  BETHIA  WARDEN—Ps/Mmer. 

Factor. — Tutor  akd  Curator  (Factor  loco  tutoris}« 
•^Pmoer  of  a  fwiior  loco  tutoris  to  renounce  a  lease  be^ 
longing  to  the  pupil  for  hU  advantage^ 

Mrs  Warden  was  appointed  by  the  Court  factrix  loca  tuto* 
ris  to  her  eldest  son,  James  Warden. 

The  property  of  the  pupil  consisted,  1«/,  of  a  small  hert« 
table  property,  which  was  burdened  with  a  liferent  of  the 
whole  in  favour  of  his  mother ;  and,  2cl/y,  of  a  lease  of  certais 
lands  belonging  to  Sir  Charles  Edmonstone. 

The  executry  of  his  father,  including  the  whole  stock  of 
plenishing  of  the  farm,  had  devolved  upon  his  younger  diil* 
dren,  the  brothers  and  sisters  of  the  pupil. 

In  these  drcumstances  (although  the  lease  was  otherwiee 
n  advastq;eous  one)  it  appeared  certain  that  it  could  «ot  ha 
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■MUxaged  tnthoiit  gnnkt  risk  at  loss  to  tlw  jmpB ;  aod  thcmi^  8  Dec  ISSJD/ 
no  power  of  snbeetting  Tirithont  retiirRm|f  to  the  original  rot,  '  ^■■^if"'*' 
irhieh  had  been  previously  greatlj  reduced  by  tiie  laadkird,  on^J^"'  ^®* 
condition  that  the  tenant  should  himsdf  occupy  the  subject.  — . 

The  landlord  offered  to  pay  an  annuity  of  L.lOO,  during  ^^''^^l^ 
whole  currency  of  the  lease,  to  the  pupil,  on  conditkm  that  he  Curator. 
got  a  renunciation  of  the  lease,  and  possession  of  Ae  fimn  ^t^^Jjf^**^ 
the  separation  of  the  crop  18S9»  and  wi  Whitsunday  1890  of 
the  hovses  and  grass ;  wnd  three  req^ectable  SarmeTB  certified 
that,  in  their  ofMnion,  this  was  a  fiur  and  advantageoos  o&er 
for  the  pupil. 

.  The  fiftctriz,  consequently,  applied  to  the  Court  by  petition 
for  authority  to  enter  into  diis  arrangement,  and  to  renounce 
theleaeeon  bdbalf  of  her  son;  but-^ 

The  Court  xeqfiitei  her  first  to  raise  a  summons  of  declara* 
tor,  in  which  both  the  pupil  and  his  brother,  and  two  of  th^ 
nearest  of  kin,  on  both  the  father's  and  mother^s  side,  were  called 
as  defenders ;  and  thereafter,  a  curator  ad  litem  having  been 
appointed  to  the  pupil,  and  the  summons  of  declarator  having 
been  taken  to  avizandum  to  the  Inner-House,  in  respect  of  the 
coatiiHIiney,  with  the  petition,  the  Lords,  in  respect  of  the 
ooneent  of  ti>e  curator  ad  litem,  and  of  the  certificates  of  the 
valuator^  gmatod  the  prayer  of  the  petition. 

For  Petitioner,  NeaveM.        For  Curator  ad  litenm  A,  M^NeUL         J^ 
Siuart,  Agent.         T.  Clerk. 

u. 


SECOND  DIVISION. 

'  No.  XXXV.  8  December  1829- 

MCNEILL  on  STEEL 

aga'mst 
STEEL'S  TRUSTEES. 

HirsBAVD  AND  Wipe — (Donatio  inter  viexjm  et  usoskk^) 
— The  Court  reduced  a  postnuptial  oontrwt  between  m 
M2 
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Q'DtH.  lftS9.  hu^and  and  toife^  as  a  donatio  inter  virum  et  n^rorem^ 

^^^  """^  at  the  instance  of  the  widow,  and  restored  her  to  her  legai 

S^U  Steel'i  ♦^5'*^*»  which  she  had  renminced,  chiefly  in  respect  that  the 

Trustees.  whole  jrrovisions  which  wete  given  her  by  the  eoniraet  tn 

H  b  nd  nd  ^'^'^  ^^  them  wcTc  Conditional,  to  cease  in  the  eveni  0/  her 

Wife.  entering  inte  a  second  marriage. 

fD^maiQ  uUer 
vtftiiiB  ei 

usor^m.)  Mr  and  Mrs  Steel  had  been  married  without  any  antenup^ 
lial  contract.  During  the  subsistence  of  the  marriage,  Mr 
Steel  e3ti»cuted  a  trust-settlement,  in  the  form  of  a  contract,  be* 
twecn  him  arid  his  wife,  and  with  her  consent  and  ratificati<Mi/ 
by  which  he  conveyed  tlte  whole  of  his  estate,  real  and  personal, 
to  tftrstees,  who  were  directed  to  pay  his  widow  an  annuity  rf 
L.ISO,  and  to  give  her  the  liferent  of  a  dweUing-houae,  with 
the  furniture,  garden,  and  a  cow's  graas,  which  were  valued 
at  L.40  per  annum.  Both  of  these  provisions  were  declared 
to  depend  upofl  Mfs  Steel  rettiainihg  a  widow,  and  to  cease, 
Jpso  fdcto,  in  tic  etent  of  hef  entering  iflto  a  second  mamage'; 
and  they  were  given  by  the  htisband,  aAd  accepted  by  the  wifty 
in  place  of  her  legal  provirfons. 

The  marriage  was  dissolved  by  the  death  of  Mr  Sied,  i& 
1825,  without  issue.  iSlr  Steel^s  moveable  propeityat  the  time 
of'dis  death  was  estimated  at  mote  than  L.6600.  Hid  heritage 
consisted  of  a  grasg  ferm  and  dwelling-house,  Gained  at  a  rent 
of  about  L.200  per  annum,  and  of  some  property  held  by 
burgage  tenure.  The  amount  of  his  personal  estate  had  been 
considerably  increased  between  the  date  of  his  settlement  and 
his  death,   as  it  was  estimated  at  the  former  period  under 

L.306tt 

After  Mr  Steel's  death,  his  widow  raised  an  action  of  rednior 
tion  against  the  trustees,  cmichiding  to  reduce  and  set  aside 
the  settlement,  and  her  ratification  thereof,  in  so  for  as  it  in- 
terfered with  her  legal  rights,  in  virtue  of  which  she  claimed 
one  half  of  the  moveable  property  left  by  her  husband,  as  her 
jus  relictae,  and  her  terce  out  of  the  landa^  which  were  subject 
to  that  burden. 

The  Lord  Ordinary  took  the  cause  i^  report  in  ca8e%  ift 
whirfi*— 
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Tlie  piinaer  fdeadedr^Tlat  the  Hs^  iras  UAJuBt  and  un-  8  Dee.  lass^ 
qnaly  in  bo  £aur  a»  tb]S  pursuer  had  given  up  her  legal  rights  ^**S^*^ 
widMmt  any  adequate  consideration ;  ^nd  that  her  consent  was,  s^i^^^  g^p. 
tlierefore,  revocable  as  a  donation  betwixt  husband  and  wife ;  Trustees. 
Stewart  v.  Mitchdl,  2d  Nov.  1769  fJI/or.  6100);  M^Diar- ^^^^^ 
mid  0.  M^Diarmid^s  Trustees,  26th  May  182$ ;  apd  Giaywood  m/e, 
«.  Gaywood's  Trustees,  34  J  we  182P.  ( Donatio  iai$w 

ujcorem.} 

The  defenders  answered — That  the  deed  wa3  rational  and  ' 

fiur  in  the  circumstances  of  the  parties,  more  particularly  p^J^^  ] 
atteadii^  tp  the  state  of  Mr  Steel's  circumstances  at  the  time 
when  it  was  eicecuted,  when  it  gaye  his  widow  a  more  liberal 
provision  thjm  feh^  would  ^ve  been  legally  entitled  to  had  bf) 
died  at  that  time ;  and  <^^  the  l^w  would  not  interfere  to  cu( 
down  a  poetonptial  cpntract,  as  a  donation,  merely  on  account  of 
ndk  a  txifling  diffierenoe  between  the  conventional  annuity 
and  the  interest  of  the  share  of  moveabjle  property  falling  under 
the  jus  relictse,  as  occurred  in  the  present  case;  Palmer  t, 
Booar  and  othe»,  2fith  Jan*  1814, 


Court. 


The  Court  unanimously  sustained  the  reasons  of  reduction.  Judgment. 
The  Lord  Jwtice^lerlf. — There  is  some  difficulty  in  ascer- Opinion 
taiiuBg precisely  t^e  amount  of  Mr  Steel's  estate;  but,  in  the ^ 
TMw  that  I  take  of  this  case,  it  is  not  necessary  to  go  very 
ttinntdy  intq  that  question,     I  am  clear  that  we  are  not  to 
look  ^t  its  value  its  at  the  date  of  the  deed,  but  as  at  the  (ime 
of  his  death,  when  the  question  arises.     We  are,  therefore,  to 
take  the  value  of  his  estate  as  at  the  tim^  of  bis  death ;  and 
vithout  takiug  the  highest  estimate  contended  for  by  the  pur- 
suer, it  is  evident  that  it  was  thep  v^  considerable.     This 
IMy  If  as  entitled,  in  virtue  of  b^  jus  relictiie,  to  take  one  half 
of  the  moveable  estate  in  absolute  property.  It  is  very  true  that 
tlie  ananity  provided  to  her  by  the  settlement  was  reasonable, 
fcrhaps  liberal,  considering  the  previous  circumstances  of  the 
fvties.    But  lopk  at  the  condition  with  which  it  is  clogged — 
%  the  whole  shall  cease  in  the  event  of  her  entering  into  ^ 
tecQod  marriage.      That  certainly  raises  a  question  of  ine- 
^% ;  and,  therefore,  on  the  principles  which  regulated  tt\e 
Hecbions  i^  the  cases  of  M^Diarmid  and  of  Garwood,  I  ^ 
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4  Deo.  1829.  clearly  of  opinion  that  this  deed  is  reducible  at  the  porsuer^s 
'^  r  '^'  instance  in  00  ffir  as  it  is  prgndicial  td  her, 
^fiSSr  steel's  ^^^  Crinffieiis,''^A  postnuptial  contract  may,  no  doubt, 
Trutiees.  be  made  an  effectual  deed  binding  upon  the  parties ;  but  it  is 
j^  gftamdMm^  equally  true  that  it  is  revocable,  as  a  donation  inter  vinim  et 
Wi/k.  uzwem,  by  the  widow,  in  so  far  as  she  gives  up  any  of  her  rights 

|[j^|^^^  ^*^ competent  to  her.     In  the  present  case,  the  condition  that  aM 
wntsm.)        the  conventional  provisions  should  be  forfeited  by  a  second 
^.        '       marriage,  is  enou^  to  vitiate  the  deed,  even  if  there  were  no 
Cwati  other  objeotion  to  it. 

Lord  filenlse.— If  it  wore  not  for  the  oonditicMi  t^  whidk 

your  Lordships  have  (dhided,  I  should  have  had  some  difficulty 

,  in  interfering  wiA  this  eeMement  at  all,     A  postnuptial  con^ 

tract  between  husband  and  wift-  is  only  reducible  quoad  exces* 

«um ;  but  in  estimating  the  excess,  I  have  great  doubts  of  the 

propriety  of  going  very  mimitdy  into  any  trifling  diHtrence 

that  there  may  be  between  the  value  of  her  legal  rights  and 

the  conventional  provisions.     In  the  case  of  Gay  wood,  accord* 

ingly,  the  widow  was  allowed  to  recall  her  otmsent  in  so  far  as 

ihe  nirrendered  the  legal  rights  competent  tu  her,  but  not  in 

80  fiir  as  she  discharged  a  previous  Ufi?rent  iafeftment  in  which 

she  had  been  provided.    But,  then,  in  the  present  caas,  the  con-» 

dition,  to  which  your  Lordship  has  alluded,  winch  makes  the 

whole  conventional  provision  contingent,  and  liable  to  forfeiture 

in  the  event  of  a  second  marriage,  appears  to  me  necessarily 

to  vitiate  the  consent  which  was  given  by  the  wife.     This  is 

a  ccmditioit  which,  from  the  very  nature  of  the  thing,  a  woman 

could  no4  well  be  expected  to  take  into  consideration,  or  to  ob^ 

ject  to  at  the  tbne  when  it  was  proposed  to  her ;  and,  at  the 

same  time,  it  is  one  to  which  she  must  be  presumed  to  have 

acceded,  under  the  infiuenee  of  her  husband.     My  only  doubt 

is,  whether  the  defenders  might  not  remove  this  objection  by 

consenting  to  depart  from  this  condition ;  but,  upon  the  whole, 

there  do  not  seem  any  termini  habiles  for  them  to  do  so ;  and 

I  am,  therefore,  afraid  that  this  settlement  must  be  reduced, 

and  the  pursuer  must  be  entitled  to  resume  her  legal  rights. 

Lard  PitmiJIy, — I  concur  in  every  point  with  the  opinion 
of  Lord  Glenlee.  The  inequality  upon  which  a  postnuptial 
contract  can  be  reduced,  as  a  donation  betwixt  husband  and 
wife,  must  be  very  considerable ;  and  I  should  hesitate  very 
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mtth  to  raduce  the  present  settlement,  merelj  on  account  of  a  Dec  182S^, 
&e  difierence  in  value  between  the  legal  and  conventional  pro-    ^— ^r*-' 
fiaioBs.      But  then  the  clause  which  has  been  Miciit*oi^^>  sf^l®J.^Steer# 
vUdi  makes  the  whole  provisions  to  cease  in  the  event  of  the  Trustees. 
widow  contractiDg  a  second  marriage,  entirely  alters  the  u»- „  bandmd 
tars  of  the  etm.    The  question  is,  whether  the  deed  is  to  be  wife. 
considered  is  a  donation  by  the  wife.     Now,  this  clause  cer-^:'^*'^  *«*^ 
ttkif  Uttfcos  it «  «>nditMiaI  donation,  and  as  such  liable  to  heumrem,} 
mvML    I  tamed  it  %i  my  mind  like  Lord  Glenlee^  to  con-      ""^ 
Aar  irliedmr  the  defiandierB  might  not  still  render  the  settle-cov^^ 
mmi  elhcstad  by  givisagtip  this  condition ;  but  I  am  afraid 
llttt  they  eaoffifti  do  so ;  and,  oonseipie&tly,  that  we  must  re- 
dnce  ike  oetdement  in  reqpect  of  diat  fxmdition.    A  question 
has  been  raided  in  the  pkadii^  whether,  yu  a  question  of  this 
sort,  the  value  of  the  husband'^s  estate  is  to  be  taken  at  the 
date  of  the  deed,  or  at  the  time  of  his  death.     Upon  this 
qoestioQ,  as  it  is  not  necessary  for  1^  decision  of  the  present 
case,  I  would  rather  be  understood  not  to  express  any  decided 
opbion ;  but  I  conless  I  see  great  oljections,  in  point  of  prin- 
cqple,  to  taking  it  at  any  other  period  than  as  at  the  date  of 
the  deed. 

Lord  Ordinary,  Xewtmu       Act  Skene^  Anderson.     .    AlU  Coekium^  Ja^ 
flieaMi.       JflAfi  M'Lavrin  and  Aw^ew  diMOii,  W«  S,  Agents, 
il.  Clerk. 

u. 


FIR$IT  DIVISION. 
No-XXXVL  10  2)ecwi&ar  1829. 

BEMINGTON,  CRAWFORD,  and  COMPANY, 

AND  Others, 

agaimi 

MBS  AND  MISS  BRUCE, 

Pionsio);  TO  Hsms  akd  Chi].i>rsk— ^/oM^  hamngy  by  a 
wirtia  eauBa  deedj  conveyed  his  estate  to  his  eldest  son^ 
^nder  the  burden  of  certain  prwrisiwis  to  the  widow  and 
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No.  36. 


ihBec.  1G20. 

Bemingtoii, 
^c.  V.  lirucp. 

Provision  to 
Heirs  and 
CUUdren. 


yoi^nger  children^  and  th^  son^  upon  his  father's  deaths 
having  taken  infeftment  an  that  disposition — fomid^  in  a 
competition  with  the  creditors  of  the  father^  who  had  done 
no  diligence  for  payment  of  their  debt  for  more  than  three 
years  after  his  deaths  and  who  admitted  that  the  estate  was 
solvent  at  the  time  of  the  father'^s  deaths  alihovgh  it  had 
sinc^  become  defieierity  that  the  provisions  to  the  widow  and 
children  were  preferablcy  to  the  eatent  of  the  reversion  at 
fhe  time  of  the  father^ s  death. 

The  late  Mr  Bruce  of  Glenelg  at  his  death  left  two  dcedj?— 
one  a  disposition  of  his  Scotch  estate  of  Glenelg  In  fiivour  of 
his  eldest  son ;  the  other  a  deed  in  the  English  form  convey- 
ing his  property  in  England.  By  these  deeds  large  provisions 
were  made  to  the  widow  and  daughter,  the  defenders  in  the  pre- 
sent action  ;  and  in  the  disposition  of  Glenelg,  these  provision^ 
M'ere  declared  burdens  on  the  estate,  and  to  be  inserted  in  *  all 
\  charters  apd  infeftments  to  follow  hereon,  and  in  alt  trans- 
missions of  the  lands  and  others  above  conveyed,  so  long  as 
the  said  burdens  shall  remain  unpaid,  and  that  under  the  pain 
of  nullity .''  The  deed  also  contained  a  clause  declaring  that 
his  eldest  son  and  the  heirs  succeeding  to  him,  by  accepting  the 
disposition,  should  become  personally  lia];>Ie  for  these  provisions. 
Upon  Mr  Bruce's  death  in  1820,  Mr  Michael  Bruce^  his 
eldest  son  and  disponee,  intromitted  with  the  whole  estate  heri- 
table and  moyeable,  and  took  infeftment  on  the  disposition ;  and 
the  infeftment  contained  all  the  burdens  and  declarations  speci- 
i^ed  in  the  disposition.  He  also  made  several  payments  to  bis 
piother  and  sister  to  account  of  these  proiisions.  The  defend- 
ers took  no  steps  to  recover  payment  of  these  provisions ;  neither 
were  any  steps  taken  by  any  of  the  late  Mr  Bruce^s  crtjdi- 
tors  for  upwards  of  four  years,  during  which  time  Mr  Michael 
Brue^  continued  in  possession  of  the  estate  pf  Glenelg,  and  in 
the  management  of  the  ojher  property  left  by  his  father. 

The  amount  of  the  succe^ion  having  in  the  meantime  con- 
siderably diminislicd,  Mr  Michael  Bruce  executed  a  trust-deed; 
and  aftem^ards  the  estate  of  Glenelg  was  sold.  Remington^ 
Craw&rd,  and  Company,  and  others,  creditors  of  the  deceased 
Mr  Bruce,  understanding  that  the  remaining  funds  would 
|iot  b«  sufficient  to  pay  all  Mr  Bruce's  debt«,  and  the  pro- 
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visions  in  favour  of  the  widow  and  daughter,  raised  the  pre-  to  !>««•  182% 
sent  action  for  reducing  these  provisions,  both  under  the  act    '''^P^'^^^^ 
1(^1,  and  in  virtue  of  the  common  law,  to  the  effect  that  &e.  o.  Bruce. 
they  should  not  compete  with  the  pursuers,  or  with  the  other  ' 

onerous  creditors  of  the  deceased.     The  summons  proceed-  //ji^7an</^ 
ed  on  the  assumption  ^  that  the  said  provisions  were  granted  hy  Children. 
^  Mr  Bruce  when  he  was  insolvent,  or  at  least  in  very  doubtful 
^  circumstances ;  and  the  said  provisions  were  in  favour  of  hi« 

*  widow  and  younger  children,  conjunct  and  confident  personify 

*  and  were  granted  without  any  true,  just,  and  necessary  cause, 
^  with  the  intention  of  creating  a  preference  on  the  said  lands 

*  and  estate  of  Glenelg,-  &c.  The  summons  also  concluded  for 
repetition  of  the  sums  that  had  been  paid  to  account  of  these 
provisions,  amounting  to  about  L.  7000.  After  the  action 
was  brought  into  Court,  the  pursilers  departed  from  their  con- 
clusions upon  the  act  1621.  A  remit  was  made  to  aq  account- 
ant to  ascertain  the  value  of  the  property  left  by  the  deceased 
at  the  time  of  his  death  ;  but  before  the  accountant  had  report^ 
ed,  the  pursuers  lodged  a  minute,  in  which  they  admitted  ^  that 

*  Mr  Bruce,  at  the  time  of  his  death,  was  possessed  of  fiindy 
'  sufficient  not  only  to  pay  all  his  just  and  lawful  debts^  bu( 
^  also  to  leave  a  reversion  to  his  &mily :  That,  a»  there  wa^ 
*■  now  an  insufficiency  of  funds  to  pay  the  creditors,  the  pursUf 
^  ers  conceived  that  the  merits  of  this  action  were  totally  un* 

*  connected  with  the  f5act  of  Mr  Bruce^s  solvency  or  insolven- 
^  cy  s  and,  at  all  events,  as  they  were  willing  to  arg^ue  the  cas^ 
^  upon  the  footing  of  the  above  admission,  they  craved  the 

*  Lord  Ordinary  to  dispose  of  the  question  of  law.** 

The  Lord  Ordinary,  upon  this  admission,  ordered  cases  to 
the  Court 

Ple($ded  for  the  pursuer^-* 

In  the  circumstances  of  this  case,  and  waving  for  the  present  pi^\'^^ 
their  claim  to  repetition,  the  pursuers  are,  at  common  law,  eur 
titled,  as  onerous  creditors  of  the  late  Mr  Bruce,  to  have  their 
debts  preferred  to  the  gratuitous  provisions  of  the  defenders ; 
and,  in  that  view,  any  inquiry  regarding  the  amount  of  Mr 
Bruce^s  funds  at  the  time  of  his  death  is  not  necessary  or  rel^ 
vant.  No  person  can,  by  a  mortis  causa  deed,  give  donations 
or  legacies  to  the  prejudice  of  his  just  and  lawfiil  creditor^ 
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4rc-  V'  Bruce. 


Provinon  to 
Heirs  and 
ChUdren. 

Purgueni* 
Pletti. 


19  l)ec.  1829.  oT  in  any  way  withdraw  hifi  estate  aiidefiiacti  from  <&e  diSg«| 

^*Lfcr  ^  ,u_^  of  hb  creditors. 
Remintftom  Ti^ig  general  rule  of  law  indudes  jMroviriooB  settled  ifttj 
widow  and  ohildren  not  payable  till  after  the  dealliof  H 
granter.  The  provisions  in  thk  case  ware  pureljr  graUntai^ 
They  were  not  contained  in  any  contract  of  marriage,  nor  cfl 
It  he  pretended  that  they  were  granted  in  satiafaotioii  of  any  ai 
tenuptial  obligations.  To  hM  'ttese  pro^^one  as  onem 
wonld  be  ta  allow  a  party  to  make  pnmikiM  far  his  fiuri) 
from  ftmds  which  do  not  belong  to  him»  but  ate  i« liokil 
|»t>perty  of  his  creditors.  The  rule  of  law  isi  Aat  unkvlll 
provisions  in  fevour  ol  children  are  made  payable  during  thil 
father's  lifetime^  so  as  to  create  a  debt  directly  against  the  giaal 
er  himself,  they  cannot  compete  with  onerous  creditors.  Ttt 
point  is  well  laid  down  in  the  opinions  delirered  in  the  csss^ 
Brown  v,  Govan,  1st  Feb.  1820. 

But  although  the  defenders  might  eooirt;itate  tbur  provisflMb 
and  obtain  personal  decree  against  Michael  Bnioe,  tibe  sob 
and  heir,  that  would  not  aFail  them  ia  a  eoropetilioi^  with  ths 
creditors  of  the  deceased,  because  these  provisions  were  onlj 
due  to  them  in  the  character  of  the  legatees  of  the  £ithtf,  the 
granter  of  the  deed,  and,  iherefiire,  were  only  due  out  of  the 
succession  dednctis  deiMtis. 

The  act  1621,  c,  18,  is  not  now  founded  .oa  by  the  pumwn 
as  a  ground  of  reduction.  It  was  directed  against  mlawii 
dispositions  and  alienations  made  by  banknip|s»  wd  its  cige^ 
was  to  prevent  collusive  attempts  to  defraud  ^reditoip  by  osa- 
veyance  in  &vour  of  conjunct  and  confident  persons.  The  opee 
contemplated  by  that  statute  was  where  the  grants  of  the 
conveyances  was  alive,  and  insolvent,  although  not  publipif 
bankrupt,  and  attempting  to  defraud  his  creditors,  by  fraudu- 
lent provisions  for  himsdf  or -his  fiunily ;  and  this  is  ths 
'  view  which  almost  all  the  oases  and  authorities  oontenp)*^ 
when  this  statute  is  founded  <m.  In  such  ciroumstaace>»  the 
plea  of  the  solvency  of  the  party  at  the  time  of  making  the  ooo* 
veyance  has  been  held  as  relevant;  Clerk  v.  Stewt^ Hf^ 
Watson,  80th  June  1675  (Mor.  917)  ;  DirletQih  voeeOBK^ 
dren  and  Creditors. 

But  the  circumstaiices  of  the  present  case  admit  of  ^oAsr 
rule  independent  of  the  statute*  The  cmnpetitio^  h«re  aiisBP 
between  legatees  and  creditors  of  a  party  who  is  dead4  ^ 
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the  oommoii  Isnr  rale  applicaUe  to  vdch  a  case  it)  Hbai  where  aio  Dec.  t8A 
party  dies,  (he  indiriduak  who,  ia  the  first  place,  haire  an  ex-    **— •-y-«^ 
elusive  right  to  his  funds,  are  his  just  and  onerous  ofeditors.  JT^^^Bruce 
Legatees  <»-  children  founding  on  gratuitous  b<md&  of  provision      ■  .  ■ 
eannot  compete  with  them.    Even  the  legitim  cannot  be  touch-  ^vithn  a» 
ed,  unless  there  are  sufficient  fiinds  to  answer  all  the  onerous  ^/j.^. 
debts.     Unless  the  children  can  aver  that  the  creditors  faatie      — ^ 
been  guiltjr  of  culpaUe  negligence  in  recovering  their  debts,  or  pjj^"*' 
that  the  children  have  exercised  the  diligeice  competent  to 
them,  and  recovered  payment  when  there  was  sufficieney  of 
funds  to  satisfy  the  creditors,  the  plea  of  solvenpy  is  irrdievantt 
It  haa  b«en  fimnd  in  several  cases  very  simBar  to  the  present, 
that  the  creditors  were  entitled  to  be  preferred ;  Cult's  Credi-    * 
tors,  5th  August  1783  (Mor,  974)  ;  Marrtiall «.  Hamilton, 
aSd  Dec.  1709,  Fount,  ii.  S47  (Mar.  48) ;  Deas  v.  Fulhurton, 
7th  Dec.  1710  (Mor.  921)  ;  Robertson  v,  Strahan,  29th  July 
1700  (Mor.  aOe7)  ;  Wallace  <?.  Grim<m,  16th  May  1831. 

The  claim  of  the  defenders  cannot  be  made  better  by  the 
alleged  delay  on  the  part  of  the  pursuers  to  insist  for  payment 
of  their  debt.  That  delay  was  occasioned  solely  from  a  regard 
for  the  defenders*  interests.  It  was  to  avoid  a  premature  sale, 
and  the  accumulation  of  diligence,  by  which  the  succession  might 
have  been  injiured,  that  the  pursuers  allowed  the  son  and  heir  a 
reasonable  time  for  selling  the  estate  in  the  way  thought  most 
beneficial  for  all  the  members  of  the  &mily ;  amd  the  defenders 
tbemsdves  followed  the  same  course— tkey  remained  satisfied 
with  the  title  made  up  by  the  heir,  .without  interfiaring  with 
his  management,  or  taking  any  steps  for  enforcing  payment  of 
their  provisions. 

Pleaded  for  the  defenders*— In  an  action  of  declarator  and  pay-  Defender** 
ment  at  the  instance  of  the  defender.  Miss  Bruce,  against  her  ^^^*'- 
brother,  the  Court  found  that  the  provision  left  by  her  fether 
formed  a  real  burden  on  the  estate  of  Glenelg,  and  that  the 
sou  was  liable  in  payment  to  the  extent  of  the  estate  and  effects 
belonging  to  his  fitther  (Bruce  v.  Bruce,  13th  Dec.  1826) ;  and 
it  being  now  admitted  that  the  late  Mr  Bruce  was  solvent  at 
the  time  of  his  death,  there  is  no  ground  for  setting  aside  the 
provinons  in  fevour  of  the  defend^s,  either  at  common  law^  or 
nndcr  the  statute  1621,  c.  18«     ' 
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10  Dec.  1829.      The  real  security  of  the  provisions  in  fiivour  of  the  widow 
^^ir*^    and  younger  children  was  completed  by  the  son^s  infefitment,  and 

Su'ft'Siice.  ^^  unchallenged  for  several  years.     The  defenders  cannot  be 
■  considered  as  mere  l^atees — ^j^'eir  provisions  were  a  burden  on 

lieir*MdCh'f  the  son'*s  conveyance,  although  constituted  by  a  mortb  causa 

dren,  *deed.     The  moment  Mr  Bruce  died,  a  jus  cr^iti  arose  both 
^      against  his  citate  and  his  representatives.     So  if  the  estate  was 

pleasT  ^^  lfo]yfinty  to  the  effect  of  paying  all  the  debts  and  all  the  pro- 
visions, the  defenders  were  by  his  death  plaoed  on  a  level  with 
onerous  creditors  who  had  no  interest,  and,  therefore,  no  title 
to  object  to  the  character  which  the  defenders  have  acquired. 
At  all  events,  there  can  be  no  ground  for  maintaining,  that 
there  is  any  distinction  between  onerpu9  and  gratuitous  credi- 
tors, where  the  funds  were  sufficient  for  the  payment  of  both 
at  the  time  the  chai*su;tcr  of  creditors  first  emerged. 

If  Mr  Bruce  had  died  insolvent,  the  defenders  admit  that 
he  could  not,  by  a  deed  in  such  a  form,  have  coprerred  upon 
them  any  right  to  the  exclusion  of  his  prior  creditors ;  but 
the  case  is  quite  different  where  the  granter  of  the  obligaticm 
was  solvent  at  the  time.  In  the  case  of  an  obligation  unde- 
livered at  its  date,  the  only  question  is,  whether  the  granter 
was  solvent  at  the  date  of  its  delivery,  although  afterwards 
the  funds  may  not  prove  sufficient  both  fcr  the  op^rou^  and 
gratuitous  obligations ;  Creditors  qf  Dew^r  p.  Dpwar,  Slst  Dec. 
1710  (Mar.  9:i3.) 

In  the  case  of  provisions  left  by  a  Either,  where  the  eldest 
son  incurs  a  representation,  and  the  creditors  dq  not  press  the 
son,  but  those  entitled  to  the  provisions  receive  payment,  no 
subsequent  bankruptcy  of  the  heir  can  entitle  the  creditors  to 
come  against  the  children  for  repetition  of  their  provisions. 
This  point  was  decided  in  the  case  of  Robertson  v.  Strahans, 
29th  July  I76O  (Mor.  8O87.)  If  a  child  is  entitled  to  d^ 
mand  pajment,  he  is  entitled  to  demand  security,  which  may 
be  as  effectual  to  him  as  payraentr  The  same  principle  must 
regulate  both,  when  there  is  at  the  time  a  sufficient  fu;id  for 
answering  all  the  claims.  There  is  no  cage  where  the  Court 
has  been  called  upon  to  reduce  provisions  in  favour  of  children 
where  the  granter  was  solvent  at  the  tinie  of  his  death. 

Bonds  of  provision  delivered  when  the  granter  has  sufficient 
funds  to  meet  hi«  whole  debts,  qucrous  aftd  gra^uitoiw,  ^^  va- 
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lid  in  a  competition  with  the  most  onerous  creditolrs,  aKbongh  ro  Dee.  I82ir> 
his  estate  may  afterwards  be  impaired.     The  period  of  de-     '•^'V*^ 
lively  here  was  the  death  of  the  granter,  when  all  pcywer  of  &c."."Sriicew 

i^erocation  eeased  ;   and  it  being  admitted  that,  at  that  time,       

he  was  solvent,   the  provisions  in  favour  of   the  defenders  ^'''^.*^'*^'* 
were   equally  talid  as  any  6(  the  deceased^s  most  oiierous  CAZ/rfrm. 

debts;  Ershihe^  ir.  1,   34;   Clerk   t?.   Stewart,  30th   June       : 

1676,  Virletm;  Bell,  ii.  199;  SMr.  i.  9,  IS.  The  dst-^n^^"^ 
cisions  of  the  Court  are  in  cbnfonftity  with  the  opinions  ex- 
pressed by  these  institutional  writers  i  Creditors  of  Mousewell 
V.  His  Children,  11th  Dec.  1679  (Mot:  962) ;  Creditors  of 
Kinfeuns  u.  Camegy,  l£th  Jan.  1697,  Fount  (Mor.  970)? 
Clark  r.  Stewart  and  Watson,  20th  June  1675,  Stair,  (Mor. 
917);  Creditors  of  Meldrum'  «.  Kiniiear,  11th  Dec.  I7I7, 
Kartiea's  Rem,  Dec.  (Mor,  928) ;  Creditors  df  Hay  v.  Scott, 
21st  July  1742,  C.  Home  (Mor.  929);  Creditoirs  of  Ciflt,  6th 
Aug.  1783  (Mor.  974)-  In  all  these  cases  the  only  criterion 
was  held  to  te  the  solvency  or  iifsolverFcy  of  the  debtor  at 
the  time  the  right  to  the  provision  came  to  be  vested  in  the 
party  claiming.  If  solvency  permits  a  rifan  gratuitously  to* 
ghre  away  his  ftfnds  during  his  life,  if  will  equally  entitle  him 
to  bequeath  suitable  provisions  to  hid  femily  out  of  the  free  re- 
sidue of  the  estate.  The  defenders  came  to  have  right  to  their 
ph)vision9  on  Mr  Bruce^s  death.  Hte  Was  then  solvent,  and 
consequently  there  was  vested  in  them  at  that  tlnie  a  right  t«f 
df^w  payment  otft  of  his  estate  in  the  same  manner  as  if  they 
had  been  onerous  creditors.  If  the  present  reduction  bad  been 
brought  immediately  after  Air  Brtfce'^s  death,  thert  can  be  no 
doubt  the  defeiidere  would  have  been  assoilzied,  because  it  i«f 
admitted  fh^t  his  estate  was  siiffieiefit  to  psCy  all  the  credi* 
tors,  onerous  and  gratuitous.  Any  after  change  in  the  state  of 
thesie  fiindif  under  the  management  of  the  heir  cannot  alter  the 
character  of  the  defenders'  right. 

Within  three  years  after  Mr  Bracers  death,  the  defendeirs, 
by  using  diligence,  would  have  been  entitled  to  be  preferred  to 
the  son's  creditors,  and  now  are  entitled  to  a  preference  in  virtucf 
of  their  real  securities,  the  creditors  having  taken  no  steps  to 
obtain  a  preference  within  the  statutory  period.  By  neglecting 
to  use  diligence  within  three  years,  the  creditors  have  let  in  thef 
creditors  of  the  heir ;  but  the  defenders,  by  tiieir  real  secnritiet. 
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l#  Dee.  1929.  are  entitled  to  be  pri^erred  to  the  heir's  porsoaal  creditors. 
The  law  declares  that  a  creditor  is  in  mora  if  he  does  no  dili- 
gence against  the  ancestor's  estate  to  recover  his  debt  within 
three  years.  The  effect  of  such  delay  is  to  bring  in  all  the 
heir^s  creditors  to  a  participation  of  the  ancestor's  estate.  The 
pursuers,  however,  have  done  no  diligence  against  the  late 
Mr  Bruce's  estate  from  the  time  of  his  death  ;  and  the  defen- 
ders, therefore,  in  virtue  of  the  security  contained  in  the  son's 
disposition,  are  entitled  to  be  preferred  for  their  provisions 
upon  the  ^U  reversion  of  the  late  Mr  Bruce's  succession  at 
the  time  of  his  death ;  and,  therefore,  there  can  be  no  ground 
in  law  f(N*  reducing  these  provisions. 


lleauntfton, 
ik.^  V.  ^ruce. 

Heir*  0nd 
CMUrtn. 

Defbnden* 

fleas. 


Judgment 


Opinion  of 
Court. 


.  The  Court  sustained  '  the  bonds  of  provision  granted  by  the 

*  late  Mr  Bruce  to  the  defenders,  to  the  extent  of  the  reversion 

*  of  Mr  Bruce's  fimds,  as  the  same  shall  be  ascertained  to  have 

*  existed  at  the  time  of  his  death,  and  to  that  extent  assoilzie 

*  the  defenders  from  the  conclusions  of  the  action."* 

Lord  GillieSj  concurring  in  the  opinion  expressed  by  Lord 
Glenlee  in  the  case  of  Brown  v.  Govan,  thought  that  tilie  pro- 
visions should  be  sustained  in  so  lEaj*  as  there  was  a  reversion 
at  the  time  of  Mr  Bruce's  death* 

Lord  Balgray  could  not  approve  of  the  decision  in  the  case 
of  Brown  i?.  Govan,  in  Feb.  1820.  That  case  was  decided  on 
specialties ;  but,  on  the  general  principle  of  law,  it  was  not  a 
sound  decision.  The  Court  were  there  much  divided.  In  the 
case  of  Wallace,  the  provisions  were  not  payable  till  majority ; 
but,  before  that  happened,  the  afiairs  of  Wallaee  were  insol** 
vent.  In  this  ca^,  the  pursuers  must  either  found  their  reduc- 
tion on  the  act  1621,  or  on  the  common  law.  But,  by  the 
minute  which  tbey  have  lodged,  they  have  admitted  tibem- 
selvee  out  of  Court  upon  the  statute ;  and  how  can  they  get 
at  the  common  law  when  there  is  no  fraud  ? 

Lord  Preddenc  and  Lord  Craigie  concurred. 


tord  Meadowbank,  Ordinary.  Act.  SoL^Gen.  (Hope)  A,  Patersotu  A, 
Pearson,  W.  S.  Agent.  Alt.  Skette^  H.  Brt^ce,  Bowie  j*  Campm 
belly  W.  S.  Agents.        //.  Clerk. 

T. 
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SECOND  DIVISION. 
\  Ho.  XXXVII.  10  December  1829^ 

GRAY 

agamsi 
MUNRO- 

^loor. — 7%^  Judicial  admission  of  a  defender j  being  tk€ 
only  proof  of  fumishingsy  mttst  be  taken  under  its  qnali^ 
Jieation  of  payment ;  andy  consequentlgy  does  not  prove  the 
i  frict  to  be  resting  owing* 

BtAT,  as  trngtee^  along  vilh  aaother  person  of  the  name  o£ 
M&e»  who  was  now  dead,  on  the  £arm  of  Marcasne,  brought 
iiactk»  ia  the  aheriff-court  of  Elginshire  against  Munro  for 
Ihepiioe  of  certain  cattle  allied  to  have  been  purchased  from 
iietaflUestate.  Munro,  in  his  pleadings,  admitted  the  pur^ 
Aaae  of  cattle  from  Lillie,  coupled  always  with  the  assertion 
Aat  he  had  paid  the  price  to  that  person. 

After  examination  of  the  books,  the  Sheriff  assoilzied  the  de- 

Mer.    The  pursuer  advocated ;  and  the  Lord  Ordinary  re- 

^HMed  to  an  accountant  to  examine  the  books  of  the  Marcassii 

4m,  veA  the  private  day  book  or  jotter  of  the  late  Mr  Lillie. 

Ik  muk  of  the  accountants  report  was,  that,  on  the  one 

hod,  none  of  the  books  contiuned  any  evidence  of  the  famish* 

iBp,  aad,  on  the  other,  that  the  books  of  the  trust  aflbrded  no 

**ilatte  of  the  payments  alleged  to  have  been  made  by  the 

Mauler. 

The  Lord  Ordinary  pronounced  the  following  interlocutor 
aad  note  :—<  The  Lord  Ordinary  having  advu^  this  report^ 

*  and  heard  parties  fully  thereon,  sees  that  the  books  of  the 
'  dee«B8ed  Mr  Lillie  cannot  be  iMmsidered  to  be  a  fidthfiil  re- 
'  ttfd  of  the  charges  or  debts  against  those  with  whom  ha 
'  doit,  and,  of  course,  not  for  the  payments  he  received  from 
'  then    In  this  way,  th^re  not  being  a  proof  of  the  furnish* 

*  ings  UbeUed  by  his  own  books,  even  BU}^posing  that,  such 
'  boob  could,  per  se,  be  hdd  to  be  proof,  and  no  coUatmii 
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lO  Dec.  1829. 
Gray  c.  Mun< 


Dor  siipplenieutary  evidence  having  been  led,  the  only  eri 
dence  that  exists  of  these  furnishings  is  the  admissioa  4 
the  defender  tha£  he  received  thtoi ;  aiid  as  this  is  ooqiU 
with  the  declaration  that  he  paid  for  them,  it  appears  tt 
the  Lord  Ordinary  to  be  inconsistent  with  juitii^  to  1m 
one  part  of  the  defender'^s  pleading,  and  reject  the  othi 
As  the  Lord   Ordinary  has  already  observed,   the  ple« 
ing  laid  hold  of  is,  in  substance,  an  account  current  k 
tween  the  parties— on  one  sidej  it  contains  the  receipt  1 
furnishings,  and  on  the  other  side,  enters  the  payments  i 
them ;   and,   iii  all  accountings,  he  considers  it  to  be  i 
possible  to  lay  hold  of  one  side  of  the  account,  and  rqi 
the  other.     The  doctrine  of  intrinsic  and  extrinsic  quali^ 
was  referred  to  by  the  advocators,  and  the  case  of  Andent 
and  Rintoul  was  quoted,  1st  June  1827-     But  the  circoi 
stances  there  were  totally  different,  ^r*#,  as  the  Court  ooi 
sidered   that  there  yy&S  evidence  of  the  transactions,  isA 
pendent  of  Kintours  admission.     But,  2c?/^,  it  was  laid  di 
by  Lord  Glenlec,  ^  that,  if  a  qualifioation  be  as  to 
contracted  at  the  constitution  of  the  debt,  though  it 
into  a  claiih  of  compeiidation,  yet,  if  it  entered  into  the 
ginal  constitution  of  the  debt,  it  M'ill  be  an  intrinsic  quali 
tion.**     Now,  look  at  what  the  defender  states  in  this 
and  we  have  no  other  evidence  whatever.     He  saya, 
he  received  cattle  at  various  times,  arid  ft  was  undi 
that  he  and  Lillie  were  to  settle  accounts  at  the  end  of  tMl 
yeslrs ;  atid,  in  the  meantime,  that  he  was  to  pay  money  froft 
time  to  time,  aB  Lillie  required  it.     Here  is  the  constitutioi 
of  the  debt ;  and  as  the  qualification  is,  that  he  was  to  pi 
money  when  it  was  required  from  him,  the  assertion  that 
did  pay  it  was  intrinsic  to  the  highest  degree.     It  does  s 
result  into  any  claim  6f  compensation.     It  is  the  txecaik 
of  his  part  of  the  original  contract^  as  much  a^  if  he  had 
that  the  bargains  were  for  ready  money,  which  he  alwa; 
paid.     The  doctrine  of  intrinsic  and  extrinsic  qualities  of  H 
oath,  as  has  been  sometimes  pleaded,  appears  to  the  Lor 
Ordinary  to  be  fraught  with  the  highest  injustice.    A 
fiirnishes  articles  to  Another,  and  dies,  after' which  his  hell 
bring  an  action  against  his  debtor  for  payment  of  the  dek 
The  latter  admits  the  receipt  of  the  furnishings,  but  ad( 
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*  pajmentat  a  period  after  the  fundfihingd.     If  thii  dudl  l)<s  10  l>e^  1829. 

*  fidd  to  be  extriiteic,  it  resdrta  into  this,  that  the  man^s  oath    '^  f  "^ 

*  is  to  be  taken  against  hiniself,  but  rejected  for  him ;  whiie,^  ^^ 

^  at  same  tinie,  he  is  deprived  of  the  means  nf  proving  the      ^— ^-^ 

*  payment,  bjr  deferring  it  to  the  oath  of  the  creditor  him-         '^ 
'  self,  who  is  dead.     It  is  admitting  one  mode  of  proof  for 

'  tile  creiiitor,  and  rejecting  the  same  mode  for  the  debtor*     It 

*  leads  to  perjury ;  for,  if  the  oaih  is  to  be  rejected  as  td 
'  payment,  It  fornis  an  inducement  to  deny  the  fiirnishing.  Why 
'  shall  the  oath  be  held  to  be  truth  in  one  part,  and  folse  ad 
*'  to  the  other  ?    The  case  is  totally  diiFerent  where  there  i^ 

*  proof  independent  of  the  oath,  ad  t^as  thoiight  to  be  the  caM 
^  in  Anderson  v.  Rintoul ;  aild  where  the  admission  of  re^ 
-^  <%iTing  a  payment  neither  formed,  nor  cduld  form,  a  pari 
^  of  the  transaction.     Here  the  admission  is  of  the  receipt  ot 

*  dattle,  and  the  qualification  is  payment  for  theiii^  and  on  n6 
^  other  aci^ouBt.'* 

*  19th  Nov;  1828.— T^he  Lord  Ordinary  fcaving  heard  par- 
'  ties  this  day  at  the  bar  on  the  foregomg  report ;  having  ad* 

*  vised  the  same,  and  whole  process,  has  fully  explained  his 

*  cfpinion  by  a  prefi:ited  note,  and,  for  the  reasons  therein 
^  given,  remits  the  cause  edmpliciter  to  the  sheriff;  and  finds 
^  the  respondent  entitled  to  e^ensed,  both  in  this  and  the  in- 
'  ferior  6<mrt,  and  remits  to  the  auditor  of  court  to  tax  the 
^  same;  reserving  to  the  advocator,  on  paynient  of  all  ez- 

<  penses  hitherto  incurred  by  the  respondent,  to  ^k  a  proof  of 

<  the  accoiint  libelled,  or  in  the  inferior  court,  and  to  the  re- 
^  spondent  his  objections  against  siich  proof  being  granted.'' 

The  pufsuer  reclaimed,  and  p/eaded— That  the  defender,  PuniMr't 
having  admitted  the  furnishings,  was  bound  to  prove  payment 
proat  de  jure,  and  that  the  qualification  of  payment  made  to 
Mr  LilUe  was  extrinsic  of  the  admission. 

The  Court  unanimously  refused  the  note.  judgment. 

Lord  Glenlee, — I  think  the  interlocutor  right.     The  result  Opinloa  oC 
of  the  accountants  report  is,  that  there  is  no  evidence  of  the^**"*^ 
furnishings  in  the  books ;  therefore,  the  only  evidence  which 
the  pursuer  has  of  his  ground  of  action,  u  the  admission  of  tht 
defender.  Now  this  adaiMioii  is  ahrayi  q[aal]fied  with  the  cv«^« 
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10  Oec.  1^29.  ment  of  payment  made  at  the  time  of  the  fiirnishiog.    It  is  im-' 

'"'  '^  ^^   possible  to  separate  this  qualification  from  the  rest  of  the  ad- 
Oraj  V,  Mun*      .    . 
^  ^  mission. 

— —  Lord  Pitmilly, — My  opinion  comes  exactly  to  the  same  re* 

^^^^'  suit  as  the  interlocutor  of  the  Lord  Ordinary-  The  trust- 
Opinion  of  hooks  do  not  prove  the  furnishing,  and  the  jotter  of  Mr  Lillie 
Court.  does  not  prove  the  payments  said  ly  the  defender  to  have  been 

made  to  that  person.  The  result  of  this,  therefore,  is  that  the 
pursuer  has  no  proof  of  the  constitution  of  the  debt,  except  the 
admission  of  the  defender.  We  must,  therefore,  look  what 
that  admission  is ;  and  we  are  not  entitled  to  split  it,  or  to  take 
it  otherwise  than  he  has  made  it.  This  pursuer  is  bound,  like 
every  other,  to  prove  his  cause ;  and  if  he  can  only  do  so  by 
the  admission  of  the  opposite  party,  he  must  take  that  admis- 
sion exactly  as  it  is  made.  There  is  a  radical  error  pervadee 
the  pursuer^s  plea,  in  that  he  holds  the  admissions  of  a  party  in 
his  pleadings  to  be  exactly  analogous  to  an  oath  of  reference. 
When  a  pursuer  makes  a  reference  to  the  oath  of  his  adversary, 
he  only  refers  that  part  of  the  cause  which  it  is  incumbent  on 
himself  to  prove,  and  not  that  which  it  is  necessary  for  the  de- 
finder  to  establish.  When  a  defender,  therefore,  in  an  oath 
of  reference,  admits  the  constitution  of  a  debt,  but  alleges  pay- 
ment or  extinction  in  some  manner  of  which  he  ought  to  have 
other  evidence  than  his  own  assertion,  the  quality  is  extrinsic, 
because  it  is  what  the  defender  is  himself  bound  to  prove  ali^ 
unde.  But  the  admissions  of  a  party  in  his  pleadings  must  be 
taken  as  a  whole — they  cannot  be  split  or  separated— and^ 
therefore,  if  the  pursuer  uses  the  admissions  of  the  defender  to 
prove  the  furnishings,  they  must  always  be  taken  along  with 
the  qualification  that  he  paid  for  them  at  the  time ;  and  so  they 
do  not  prove  the  constitution  of  the  debt.  If  the  case  was 
going  to  a  jury  upon  these  admissions,  the  whole  must  go  be- 
fore  them  (see  Philips'  Law  of  Evidence^  f.  111).  We,  there- 
fore,  cannot  separate  the  parts,  but  must  take  the  admission 
just  as  it  is  made.  For  these  reasons,  I  could  not,  perhaps, 
assent  altogether  to  every  proposition  contained  in  the  note  of 
the  Lord  Ordinary ;  but  I  think  that  the  result  at  which  h^ 
arrives. is  right  in  the  circumstances  of  this  case. 

The  Lord  JtMiice-Clerk, — I  am  entirely  of  the  same  op^ 
nion.    The  case  of  Anderson  v.  Rintoul,  referred  to  by  the  Lor^ 
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Ordinary,  does  not  hamper  me  in  the  least.     It  was  entirely  10  Bee.  18». 
special ;  and  this  point  could  not  arise  there,  as  the  Court  pro-     ^"^"^^CT^ 
ceeded  entirely  on  the  ground  that  there  was,  in  that  case,  ro.  '    * 
other  evidence  of  the  constitution  of  the  debt,  independent  of       '    *   ■ 
the  admission  of  the  party.  ^^^* 

Lord  Ordinary,  Crinpistis.  Act.  Cwunghame^  F&rhcM,  Alt.  //.  J, 

Bobertton,       A.  Dufvj^  M'Kenxie  ^  Tnnet,  W.  S.  Agents.      A.  Clerk. 

u. 


FIRST  DIVISION. 

Ko.  XXXVIII.  11  i)ece}nber  1829. 

JOHN  MILNfi 

against 

ROBERT  DAVIDSON. 

Pkocbss.— ^  slieriffy  in  a  question  of  breach  of  interdict, 
having  ordered  the  defender  to  appear  at  the  diets  of 
Court  under  a  penalty^  and,  upon  his  nonappearance^ 
haoing  found  the  pencUty  forfeited ,  decerned  for  the  amounf 
in  favour  of  the  pursuer,  and  granted  warrant  of  im-^ 
prisonment ;  and,  thereafter,  having  pronounced  a  Jlnal 
judgment  finding  a  breach  of  interdict  proved,  and  award- 
ing  a  specific  sum  in  name  of  damages  and  ewpenses,  in-- 
eluding  the  amount  of  the  penalty— found,  that  these  pro- 
ceedings were  irregular  and  incompetent 

Davidson  presented  a  petition  to  the  sheriff  of  Aberdeen- 
shire against  Milne,  his  sub-tenant  in  the  farm  of  Plckerston^ 
craving  an  interdict  against  his  ploughing  up  certain  grass 
fields,  contrary  to  the  terms  of  his  lease.  The  sheriff  granted 
interdict.  Davidson  afterwards  presented  a  minute,  complain- 
ing of  Milne  for  a  breach  of  interdict.  The  sheriff  ordained 
Milne  <  to  appear  in  court  on  the  26th  instant  for  examination, 
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tl  D08.  I82d.  <'  regnding  tKe  allied  breach  of  interdict  in  this  c&iue,  with 
■Mfln^  ^  *  certification  tiiat,  filing  his  i^pearance,  warrant  will  be 
tidsoD.  *  granted  to  appt^hdnd  him  for  that  purpose^* 

Milne  appeared  at  the  time  appointed ;  and  having  denied 
the  charge,  the  sheriff  allowed  a  proof  by  an  interlocutor  in  the 
following  terms : — ^  Allows  the  petitioner  a  proof  before  an- 
'  swer,'as  offeiM  by  him,  and  to  the  respondent  a  joint  proof;  as- 

*  fAfUM  the  7th  Jnly  next  for  proving ;  grants  diligence,  8(c. ;  the 

*  respondent  to  appear  in  person  said  day,  under  a  penalty 

*  of  L.5  sterling.'*  This  interlocutor  was  intimated  to  the 
pursuer,  but  he  did  not-  appear  at-  the  diet  assigned ;  upon 
which  the  sheriff,  after  some  witnesses  were  examined^  pro- 
nounced this  interlocutor:—^  7^1^  ^^^7  1815.  In  respect  John 
'  Milne,  the  defender,  has  failed  to  appear  in  court  this  day  as 

<  appointed,  finds  that  he  has  tfiereby  forfeited  L.5  sterling  to 

*  the  pursuer,  for  which  decerns,  and  for  extracting  dues } 

<  and  grants  warrant  to  sheriff-officers  and  their  assistants  to 

*  search  for,  seize,  and  apprehend  the  person  of  the  said  John 

*  Milne,  and  commit  him  prisoner  to  the  tolbooth  of  Aber- 

*  deen,  the  keeper  whereof  is  hereby  required  to  receive  and 

*  detain  him  therein,  till  he  make  payment  of  the  said  simi; 

*  Farther,  ordains  the  said  John  Milne  to  appear  at  court  at 
.^  all  the  future  diets  of  the  cause,  under  the  penalty  of  L.2(l 

«  sterling.* 

^    On  the  3d  August,  the  sheriff  appointed  Milne  *  to  appear 

*  in  court,  and  hear  sentence  pronounced  in  the  cause  on  the 

*  16th  instant,  under  the  said  penalty  of  L.20  sterling.' 
Milne  having  again  failed  to  appear,  the  sheriff  then  pro^ 

nounced  as  follows : — '  In  respect  of  his  having  failed  to  appear 
'*  in  terms  of  the  interlocutor  of  3d  current,  finds  that  he  haa 
**  thereby  forfeited  the  penalty  of  L.20  sterling  therein  men^ 
^  tioned ;  and  grants  warrant  to  sheriff-officers  and  their  as-^ 

*  sifiitants  to  search  for,  seize,  and  apprehend  the  person  of  the 
'  said  John  Milne,  and  commit  him  prisoner  to  the  tolbooth  of 

*  Aberdeen,  the  keeper  whereof  is  hereby  required  to  receive 

<  and  detain  him  till  he  make  payment  of  the  said  sum,  and 
'  of  the  expense  of  extract,  or  till  he  be  othem^ise  liberated 

*  in  due  course  of  law;  also  to  detain  him  therein  till  he  be 

*  brought  up  to  hear  sentence  pronounced  in  this  eaas^-*th« 


Digitized  by 


Google 


No.  38.  COUaT  OF  SESSION. .  197 

*  said  ram  of  L.20  sterlinjf  to  be  at  the  diqposal  of  the  couft,  »l  D^^.  iftW. 
'  and  to  be  paid  to  the  clerk  of  court.'  ^,7*^"*^ 

Upon  this  warrant,  the  pursuer  was  apprehended  and  com-  vidson. 
mitted  to  prison,  where  he  was  detained  about  three  months,  •     — — 
when  he  was  liberated  upon  the  following  interlocutor:*^       '^^^^^ 

*  10th  October  1816.     Having  advised  the  petitioner'^s.  proof 

*  adduced,  and  whole  procedure,  finds  it  proven  that  the^  re* 

*  spondeqt  has  been  guilty  of  contemning  the  authority  of  this 
'  -court  by  ploughing  the  land  in  question,  after  intimation  of 

*  the  interdict,  and  also  by  not  appearing,  as  ordered  by  inter«^ 

*  locutor  of  8d  August  1815 ;  Also  finds  that  he  has  been  inw  ^ 
'  ^prisoned  in  the  tolbooth  of  Aberdeen  since  the  19th  of  July  - 
^  last :  Therefore,  in  respect  of  the  confinement  he  has  suf-  • 
'  fered,  assoilzies  and  acquits  him  firom  farther  punishment  in 

*  the  premises ;  and  grants  warrant  to  the  keeper  of  the  to^  • 
^  booth  of  Aberdeen  to  set  him  at  liberty.      With  regard  to 

^  the  damages  and  expenses  claimed,  taxes  tlie  same  to  L.30 

'  sterling,  inclusive  of  the  peifalty  of  L,5  formerly  decerned 

*  for ;  ordains  him  to  pay  said  sum  of  L.30  to  the  petitioner ; 
<  decerns  accordingly,  and  for  dues  of  extracit.^ 

Milne  then  brought  the  present  action,  concluding  for  re* 
duction  of  these  several  interlocutors  of  the  sheriiF,  and  for 
damages. 

-  The  Lord  Ordinary  found  ^  no  relefvant  ground  stated  for 
^  reducing  the  proceedings  before  the  sheriff,  or  for  sob^ 
^  jecting  the  defender  in  damages.     Therdbre,  sustains  the 

defences,  assoilzies  the  defender,  and  decerns  ;  finds  the  pur- 
^  suer  liable  in  expenses.^ 

But  the  Court y  on  a  reclaiming  note  by  the  pursuer,  altered  Judgment, 

*  the  interlocutor  of  the  Lord  Ordinary ;  found  that  these  jm- 
ceedings  were  irregular,  and  reduced  the  same  accordingly  ;* 

and  quoad  ultra  remitted  the  cause  to  the  Jury  Court. 

*  The  Lord  President^^^The  proceedings  here  are  quite  irre-Opinlmi  of 
gular.  The  sheriff  should  have  first  considered  the  proof,  and  '^ 
then  he  might  have  ordered  the  party  to  attend  to  hear  judgment 
given.  But  what  right  had  the  sheriff  to  oblige  the  party  to 
appear  under  a  penalty,  and  then  to  declare  that  penalty 
forfeited  to  the  other  party,  and  to  include  this  penalty  in  the 
sum  finally  decerned. for  ?  ^ --.  i^-      :<jmr^^ %ii^  '  "  " 

....  f 
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11  Dee.  1B29.  Jjyrd  Bolgray, — I  consider  this  a  very  clear  case.  The 
Mif'VD  ^^®^®  proceedings  are  irregular ;  and  it  is  tlie  duty  of  this 
▼idson.  Court  to  correct  any  irregularity  in  the  proceedings  of  inferior 

courts.  It  is  impossible  to  approve  of  the  interlocutors  of  the 
sherifT-— from  first  to  last  they  are  wrong.  What  the  (»iis^ 
Opinion  of  quencc  of  reducing  them  may  be,  is  a  very  different  question ; 
Court.  ^^^   surely  these   interlocutors  cannot   be  allowed   to  stand- 

The  first  interlocutor  is  on  26th  of  May,  when  the  sheriff  al- 
lowed a  proof,  and  ordered  the  party  to  appear  under  a  penalty. 
This  was  quite  incompetent.  Then  you  come  to  the  next  inter* 
locutor  of  the  7th  of  July,  where,  in  consequence  of  the  non- 
appearance of  the  party,  the  sheriff  declares  the  penalty  for- 
feited to  the  defender,  and  grants  war^unt  of  imprisonment ; 
and  he  further  ordains  him  to  attend  all  the  future  diets  under 
a  penalty  of  L.20,  He  had  no  power  to  decera  against  him 
for  the  L.5 ;  so  that  interlocutor  is  bad.  Then,  by  the  inter^ 
locutor  of  the  16th  of  August,  he  finds  the  L.20  forfeited,  • 
and  grants  \r arrant  tp  imprison  \  and  then  comes  the  ultimate 
jqdgment,  where  he  includes  the  penalty  of  L.5  in  the  sum  de- 
cerned for.  All  this  is  irregular ;  and  the  whole  m\ist  fell  to 
the  ground  together. 

Lord  Craigie, — A  distinction  is  to  be  drawn  bctueen  what 
was  done  upon  the  application  of  the  defender,  and  what  was. 
done  by  the  sheriff.  It  was  not  competent  for  the  sheriff  to 
award  the  penalty  of  L.5 ;  but  this  was  not  done  upon  the  ap- 
plication of  the  defender,  but  by  the  sheriff,  for  vindicating  his 
own  authority ;  and  the  defender  ought  not  to  be  liable  for 
this.  The  last  interlocutor  pronounced  by  the  sheriff*  includes 
the  L.5  in  the  amount  of  damages  and  expenses.  It  was  surely 
competent  for  the  sheriff  to  award  dami^es  and  expenses ;  and, 
in  including  the  L.5,  it  is  not  to  be  inferred  that  he  made  the 
amount  of  the  damages  thereby  greater  than  he  otherwise  would 
have  done.  All  this  was  done  by  the  sheriff,  and  for  ^hich  the 
defender  ought  not  to  be  made  responsible,  I  am,  therefore, 
not  inclined  to  disturb  the  interlocutor  of  the  Lord  Ordinary. 
Lord  President.-^I  might  have  been  of  the  same  opinion  if 
all  these  proceedings  had  not  been  originated  by,  and  on  the 
motion  of  the  defender.  It  was  he  that  brought  the  matter 
before  the  sheriff,  and  he  is  an£[werable  for  all  the  proceedings, 
^  he  moved  them.     No  ^oubt,  a  court  pay  vin4icate  its  ow^ 
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authority,  and  may  do  so  by  laying  the  matter  before  the  11  Dec  1829. 

procurator-fiscal  for  him  to  prosecute.     But  here  the  defender  ^iz^   , 

^i_  r  .i'       1    1  1.  ,     i.      1  .  1  Milne «.  Da- 

was  the  mover  of  the  whole  proceedings,  every  part  of  which  vidion. 

is  irregular.     There  was  no  occasion  for  Milne  attending  all 


the-  diets  of  proof;  and  then  he  suffered  an  imprisonment  of  *'^^^*" 
three  months  before  the  sheriff  found  that  there  was  any  breach  Opinion  of 
of  interdict.  Court. 

Lord  Gillie8. — There  are  two  questions  here.  The  pursuer 
concludes  for  reduction  of  the  judgments  of  the  sheriff,  and  also 
for  damages.  But  the  only  question  before  us  is  the  reduction ; 
the  question  of  damages  must  go  to  the  Jury  Court.  It  ap-" 
pears  to  me  that  there  were  gross  irr^ularities  from  the  begin- 
ning to  the  end  of  these  proceedings.  It  is  not  necessary  to 
look  to  any  more  than  to  the  first  and  last  interlocutor  of  the 
sheriff,  viz.  the  judgment  with  regard  to  the  L.5,  and  the  final 
judgment  for  damages  and  expenses,  including  that  L.5.  This 
affects  the  final  decree ;  but  it  appears  to  me  that,  from  first 
to  last,  the  whole  proceedings  were  irregular.  These  pro- 
spective penalties  are  quite  irregular,  and  are  not  known  in  our 
law,  or  in  our  practice.  It  is  not  enough  to  say  that  the  de- 
fender was  entitled,  at  all  events,  to  L.30  of  damages  and  ex- 
penses, and  that  the  decree  for  that  sum  included  the  L.5  of 
penalty.  The  penalty  was  incompetently  awarded,  and,  there- 
fore, any  decree  including  that  sum  was  irregular.  As  to  the 
allegation  that  the  defender  did  not  ask  for  this  penalty,  and 
that  ft  was  awarded  by  the  sheriff  alone,  this  is  answered  by 
what  appears  from  the  proceedings.  The  defender  carried  the 
decree  into  execution  by  executing  the  warrant  of  imprison^* 
ment.  He  is  responsible  for  the  whole  of  these  proceedings^ 
all  of  which  were  irregular  and  contrary  to  law. 

l^atd  Ordinary,  Newton.  Act.  MwUeithy  J,  W.  Diekson.  A^  G. 

EUi$^  W.  S.  Agent.  Alt.  Skene^  Pyper.  C.  F.  Davidtm^ 

W.  S.  Agent  D.  Clerk. 

T. 
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fl^SV  DIVISION, 

Ifo.  XXXIX,  \\  December  \W&, 

WILLIAM  COATS 

against 

WILLIAM  JACKSON. 


^ouNDf  in  cmfarndiy  with  the  jtidgment  in  CiV^^f^  (^  [ 

Broom  r.  Hohnea^  ^h  Nov.  1829  (No.  I7,  ante  J  that  U  | 

woe  not  competent  to,  present  a  third  biU  of  suspension  h}  ! 

vacationy  although  thejLrst  bjll  had  been  refused  for  watU  \ 
fff  caution. 
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A  pzsTiNCTiON  was  attempted  to  be  drawn  in  tiiis  case,  from 
the  circumstance  that  the  first  bill  here  was  refused  in  respect 
BO  caution  had  beeii  fowd*;  whereas,  in  the  case  of  Corsaa,  the 
first  bill  ha4  been  refused  in  respect  caution .  1^  npt  been  of* 
fered.  But  the  Court  were  of  opinion  that  the  f(ct  oi  sad^foat 
did  ^pt  reco^ize  any  such  distinction. 

for  ChAr^,  Alex.  Wood.  Alex.  Fleming^  W.  $.  A|(eDt         Foe  S^^ 

pender,  Jameeon.  Woff^erepoon  j;  Maek^  W.  S.  Agents.  ^, 
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No.  XL.  IX  DeemrAer  iwa, 

DCNCAN  MACINTYRE^S  REPRESENTATIVES 

ngainst 
MACNAB'S  TRUSTEES, 

RsMOViNG — ^TACK.^^eM  tkaty  in  order  to  prevent  tadtrs- 
loeaHon^  the  same  notice^  in  respect  of  time,  muet  be  gicfn 
by  thf  tenant  aebpthe  hndkrd. 
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D0NCAM  Macii^tyse  M^as  tenant  of  a  fann  on  the  estate  of  llD€CrM2^t 
Maoaab  of  Macnab,  under  a  lease  granted  by  the  proprietor,   ."^  ^  ^, 
iphich  ten^bated  at  Whitsunday  1820.     During  the  currency  iiepresenta- 
pf  the  lease,  Macnab  executed  a  trust-conveyance  of  his  estate  in  ^*^^,^  xraiu^ 
&vour  of  the  defenders,  who  appointed  a  &ctor  to  collect  the  tees, 
rents.     Towards  the  close  of  1919  and  the  beginning  of  1820,       '^,    ■ 
several  farms  on  the  estate  of  Macnab  were  advertised  to  be  ^ack^      ' 
let  at  the  ensuing  Whitsunday ;  and  in  some  of  these  adv.er- 
tisements  Macintyre^s  farm  was  included,  but  afterwards,  by 
order  qf  the  trustees,  it  was  omitted.  According  to  the  evidence 
of  the  factor,  Macin^e,  several  months  prior  to  the  expiry  of 
the  lease^  repeatedly  mentioned  to  him  verbally,  that  it  was  his 
iBtentioii  to  remove  at  that  period ;  and  this  intefition  M'as,  in 
January  1820,  communicated  by  the  fiictor  to  Macnab,  who 
rwdc4  in  the  immediate  neighbourhood  of  the  tenant.     But,  , 
pn  the  occasions  referred  to,  the  factor  affirmed  that  he  tol4 
Macintyre  that  the  defenders  were  the  proper  parties  to  whom 
fiotice  of  his  intention  ought  to  be  ^ven,  as  he  conceived  he  had 
po  power  to  bind  his  constituents  in  this  matter.     Subseqi^entr 
ly,  however,  to  these  verbal  communications,  Macintyre,  on  the 
11th  April  1820,  wrote  to  the  factor  in  these  terms : —  <  I  ani 
^  informed  Macnab  mfians  to  keep  me  Another  year  in  Port? 
f  nallan.    I  told  you  10th  March  and  last  week.tp  be  prepared 
$  to  take  the  sto<^  <^my  hand.    You  should  write  yourself  to 
f  Dalness  (Mr  Macdonald,  one  of  th0  trustees)  that  I  gave  you 
f  notice  different  times  that  I  was  to  leave  i\^     Please  write  to 
*  me  by  the  bearer."*     The  factor  stated  that  this  letter  was  ac- 
cordingly finswered  by  him ;  but  this  was  daiied  |by  Macinr 
tyre ;  fmd  there  was  no  evidence  in  regard  to  the  terms  of  the 
pUeged  answer.     On  the  27th  of  Aprjl,  he  again  wrote  to  the 
f^etor,  complaining  that  he  had  never  made  any  suitable  re- 
ply to  hin  repeated  verbal  and  written  communications  on  the 
subject  of  his  giving  up  hi^  fiutt  and  stocky  and  intimating 
that,  on  the  term  di^,  he  would  have  his  she^  stock  gathered, 
for  the  purpose  of  batfg  regularly  valued,  and  delivered  over 
to  the  hctor.    On  the  same  day,  the  factor  wrote  the  defeo- 
4fft  Mr  Macdonald,  in  these  terms : — ^  D.  Macintyre  is  con* 
f  Jtantly  at  me  to  say  }  will  take  Poflnellan  stock  on  tbf 
^  a^th  May,  in  terms  of  MacnabV  letter  to  him-    Have  y<»^ 
*  had  ^y  offi^r  for  xti^    This,  so  fi|r  as  ^ppeiored,  was  the 
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II  Dec.  1839.  first  intimation  which   the  defenders  had  received  respecting 
"""■pT"^     Macintyre^s  intention  to  leave  the  figmn.     On  the  8th  May,  the 
Itepresenu!     defenders  received  a  letter  from  Maointyre,  in  which  he  men- 
tives  V.  Mac-  tiqns  the  frequent  and  early  intimations  to  the  factor  of  his  de- 
^^^         '     termination  to   give  up   possession  of  the  farm  and  stock  at 
—       the  termination  of  his  lease  ;  but  that  the  fector  lately  informed 
^Tack^'^        him  that  he  had  nothing  to  do  with  receiving  his  stock,  and  • 
desired  him  to  communicate  with  Mr  Macdonald  on  the  sub- 
ject,    Mr  Macdonald  stated,  in  answer  to  this  letter,  that  he 
knew  nothing  of  what  was  said  to  have  passed  between  Macin- 
tyre  and  the  factor ;  but  that  no  intimation  was  made  to  Mr 
Macnab,  or  his  trustees,  of  his  intention ;  and,  therefore,  they 
must  hold  him  liable  for  the  rent  of  the  following  year. 

The  trustees,  however,  having  understood  that  the  tenant 
was  about  to  remove  .from  the  farm,  executed  a  sequestration 
of  his  stock  a  few  days  after  Whitsunday  18S0,  for  the  rents 
of  the  past  and  subsequent  years. 

The  tenant  inunediately  paid  the  rent  due  at  Whitsunday, 
and  afterwards  brought  an  action  against  Macnab'^s  trustees 
personally,  concluding  that  they  should  be  ordained  to  remove 
the  sequestration — to  pay  damages,  and  the  value  of  the  stock — 
and,  finally,  to  relieve  him  of  all  claim  for  rent  for  the  use 
of  the  hrm  subsequent  to  Whitsunday  1830. 

The  Lord  Ordinary  (Pitmilly)  found  that  the  pursuer,  not 
having  been  warned  by  his  landlord  to  remove  from  the  farm 
as  at  Whitsunday  1820,  when  the  lease  was  to  expire,  *  was  ' 

*  bound  to  intimate,  in  due  time,  to  his  landlord,  or  others 

*  authorised  to   act  for   the  landlord,   his   intention  to    re- ' 

*  move  at  that  t«rm;    and  found  that,  if  he  failed   to  do 

*  so,  tacit  relocation  must  have  taken  place,  and,  conse^ 
<  quently,  the  claim  of  damages  insisted  in  by  the  pursuer 

*  would  not  be  well  founded  f  But,  in  respect  the  pursuer  ofier- 
ed  to  prove  that  he  actually  made  such  intimation  in  due  time 
to  the  factor,  while  this  was  denied  by  the  defender,  his  Lord- 
ship, before  answer,  allowed  the  parties  a  proof  of  their  re- 
spective averments.  This  interlocutor  having  been  virtually 
adhered  to  by  Lord  Mackenzie,  who  succeeded  the  former 
judge  as  Ordinary  in  the  cause,  and  a  proof  having  been  led, 
of  which  the  general  import  has  been  already  stated,  his  Lor^ 
ship  <  Finds  it  not  instructed  that  such  notice  was  given  by  the 
«  tenant  in  this  case  as  to  exclude  tacit  relocation,  and  bind 
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<  and  entitle  him  to  rmove  from  the  Jhnn,  and  deliver  over  liis  1 1  Dee.  l8S9i 

*  stock  to  the  defenders  on  a  valuation,  as  alleged  by  the  pur-    '—  i  ^'' 

•  suers :    Therefore,  sustains  the  defences,  assoilzies  the  defen-  ^™^^t^ 

^  ders,  and  decerns  :  Finds  neither  party  entitled  to  expenses.**  tives «.  Mac^ 

'                                             nab'sl'ruft. 
tees. 
The  pursuer's  representatives  reclaimed,  and  pleaded — ^A       . 

tenant  is  bound  only  to  give  reasonable  warning  of  his  purpose  ^'»>*^»"^ 
to  remove  at  the  termination  of  his  lease,  there  being  no  statu-  .....^ 
tory  regulation  on  the  subject  as  to  him.  In  the  present  case,  Pursuers'^ 
the  tenant  did  give  reasonable  warning ;  for,  independently  of  * 
previous  verbal  intimations  of  his  intention  to  remove,  of 
which  the  factor  informed  the  landlord  so  early  as  the  month 
of  January,  the  letters  which  he  addressed  to  the  fisictor  on  the 
II  th  and  '27th  of  April  must  be  considered  as  altogether  unob- 
jectionable notices,  both  in  point  of  form  and  date.  The  former 
was  written  even  more  than  40  days  before  the  conventional 
term  of  entry  and  removal,  viz.  the  26th  May,  according  to  the 
practice  of  the  country  where  the  truster's  estate  is  situate ;  and 
in  a  question  respecting  warning  by  a  tenant,  it  is  the  conven- 
tional, not  the  legal  term  that  is  to  be  considered.  The  tenant 
was  not  obliged  to  give  notice  to  the  landlord  or  the  defenders. 
It  is  sufficient  that  notice  was  timeously  given  to  the  factor ) 
and  tacit  relocation  never  can  be  held  to  have  taken  place  in 
consequence  of  the  factor's  neglect  to  communicate  the  &ct  to 
his  constituents.  But,  in  truth,  the  defenders  were  informed  by 
the  factor's  letter  of  the  27th  April  of  the  tenant's  intention  to 
give  up  possession  of  the  fkrm  with  the  stock  upon  it ;  and 
this  wa^  reasonable  notice,  especially  with  reference  to  the  con- 
ventional term ;  Gordon  v.  Bryden,  13th  Jan.  1803  (Mot. 
13,854). 

The  defenders  anawered-^lt  is  quite  settled  that  the  tenant  I^«fen<l«w^ 

Plea, 
must  give  the  same  notice,  in  respect  of  time  at  least,  that  is 

required  to  be  given  by  the  landlord ;  Stair ^  ii.  9j  34 ;  Bank. 
iL  9}  82 ;  Erak,  ii.  6,  35.  And  as  to  the  manner  and  form  of 
the  notice  by  the  tenant,  it  must  be  of  such  a  nature  as,  while 
it  is  effectual  against  the  landlord,  may  be  available  to  him,  in 
case  the  tenant  shall  be  disposed  to  draw  back.  But  here  there 
was  not  any  intimation  either  timeously  given  by  the  tenaht, 
or  which  was  at  all  obligatory  on  him.  No  notice  by  the  te- 
nant, in  whatever  fonn,  or  to  whomsoever  given,  upon  the  11th 
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Macintjre*8 
Repreaenta* 
tives  V.  Mic- 
nab*8  Trus. 
tees. 

Remopmg* 
Taek, 

Pefendcrs^ 
Flea. 


11  Dec  IS29.  of  April,  the  date  of  die  letter  chiefly  founded  bb  \if  th^  de- ' 
fenders,  would  have  been  sufficient,  since  the  landlord  in  all  • 
cases  is  entitled  to  require  that  intimation  be  made  to  him  40  * 
days  before  the  legal  term  of  Whitsunday.     But  the  letter  al-  - 
luded  tO|,  though  it  were  unexceptionablp  in  point  of  date, 
would  still  be  exposed  to  the  objection  of  not  having  been  ad- 
dressed to  the  defenders,  or  their  constituent,  but  to  their  fac- ' 
tor,  who,  by  flie  terms  of  his  factory,  was  not  authorised  to 
receive  it,  and  who  informed  the  puimier  that  the  defenders 
were  the  proper  parties  with  whom  to  commimicate  on  the 
subject.     In  these  circumistahces,  the  pursuer  could  not  have 
been  held  as  bound  by  this  letter,  and,  if  so,  it  qiust  be  of  as 
little  avail  when  founded  on  against  the  defenders. 

Even,  however,  if  a  proper  notice,  and  in  due  time,  had 
been  given  to  the  factor,  still  this  would  not  be  a  valid  ground 
for  concluding  against  the  defenders  personally ;  and  there  is 
no  conclusion  against  them  as  trustees,  nor  is  their  constituent 
fttade  a  party  to  the  action, 

Opmion  of         ^^^^  Glenlee. — I  think  the  interlocutor  right.  I  never  heard 
Coiirt.  ajay  dispute  about  the  period  within  which  intimation  of  the  ten- 

ant's intention  to  give  up  possession  must  be  given  by  him ;  but, 
on  the  contrary,  h^ve  always  understood  that  it  must  be  the  sfune 
as  that  of  the  warning  by  the  landlord.  Thus^ .  if  the  tack 
ends  at  Whitsunday,  the  tenant,  equally  as  the  laniUord,  must 
intimate  his  purpose  forty  days  before  the  preceding  Whitsun- 
day. The  difference  consists  in  the  mode  of  giving  the  inti<p 
mation.  Here  the  factor  always  told  the  tenant  that  it  was 
npt  his  business  to  receive  the  intimation,  but  that  he  ought 
to  communicate  with  the  trustees,  The  pursuers  say  the  letter 
of  the  lltb  April  was  not  answered  by  the  factor ;  but  there 
is  as  good  evidence  of  the  contrary  as  can  be  required.  The 
persons  truly  deceived  were  just  these  trustees  themselves, 
The  tenant,  after  seeing  that  his  farm  was  latterly  omitted  in 
iJie  ^vertisements  of  the  farms  to  be  let  on  the  estate  of 
Macnab^  was  in  pessima  fide  to  agt  towards  his  landlord  and 
his  trusteei  as  if  it  had  actually  appeared  to  be  their  intentiou 
to  let  the  form  at  Whitsunday  following.  I  think  the  Lord 
Ordinary  went  for  enough  in  allowing  the  proof  in  the  csrcum^ 
fti^cep  of  the  case, 
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Lard  Cringletie. — I  am  also  of  opinion  that  th6  interlocutor  ii  Dec.  liw. 
is  right.     The  fector  having  told  the  tenant  that  he  had  no    ^^'y  ^"^ 
right  to  receive  the  notice,  it  was  surely  the  tenant's  duty,  if  Jt^JJ^j^^ 
serious  in  his  intention,  to  have  intimated  it  to  the  landlord  or  tives  o.  Mac. 
his  trustees.  ^li''^"* 

tjord  PitmiUf/i — 1  am  clearly  of  opinion  that  the  interlocutor  ■■ 
is  right.  The  question  is,  whether  the  tenant  made  intimation  ^^^^' 
in  due  time  to  the  factor,  as  authorised  td  act  in  that  particular  .....^  ' 
for  the  landlord  f  I  now  see  that  the  &ctor'*s  power  is  expressly  Opinion  of 
limited  to  the  collecting  of  the  rents  of  the  estate.  If  I  had 
known  this  originally,  I  would  not  have  allowed  the  pro&Et 
tt  is,  however,  proved  that  the  factor  UM  the  tenant  that  his 
intention  ought  to  be  made  known  to  the  trustees.  Now,  this 
being  the  case,  it  is  not  necessary  to  decide  the  general  ques» 
tion  of  law  as  to  the  time  when  a  tenant  is  bound  to  give  no^ 
tice  if  he  means  to  give  up  the  posseseion  Ht  the  end  of  his 
lease.  But  t  never  heard  it  doubted  that  the  time  must  be 
the  same  as  in  the  case  of  warning  by  the  landlord ;  and  how^ 
indeed,  can  the  law  he  otherwise  f  For,  if  the,  landlord  passes 
the  limit  of  forty  days  before  Whitsunday  without  giving 
warning,  he  is  fixed  doWn  to  allow  the  tenant  to  continue  iH 
possession  for  another  year  i  while,  according  to  the  plea  main-* 
tained  by  the  pursuers,  the  tenant  remains  free  for  an  indefinite 
time.  It  plainly  follows,  from  the  limit  f^rescribed  by  thef 
law  to  the  landlord^  that  the  tenant  nlust  be  fixed  to  the  samtf 
period  in  giving  notice. 

Lord  JtisHce^Clerk. — I  concur  with  your  Lordships^  The 
tenant  was  allowed  a  proof,  and  he  has  completely  6uled  in  it- 
I  do  not  think  it  necessary  in  this  case  to  decide  the  p6int  of 
law  as  to  the  time  within  which  a  tenant  must  give  notice ; 
but  I  am  clearly  of  opinion  that  it  must  be  the  same  as  in  the 
ease  of  the  landlord  giving  warning  to  the  tenant. 

The  Court  adhered,  and  found  die  pursuers  liable  in  ex-  Suigmenit 
penses  sbce  the  date  of  the  Lord  Ordinary's  interlocutor. 

'L§rdM  PUmUljf  and  MaekenjeU^  Ordbmries.  For  the  Pursuers,  FuBertMn 
Xe^  Maiilund^  J.  and  A»  Smithy  \V.  S.  Agents.  For  the  Da;, 
lenders,  Jameson^  Alexander  PringU^  MacdonakL  Ceil  MaedojuUdj 

W.  S.  AgtnU  /*•  Ckdi. 
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SECOND  DIVISION. 

No.  XLl.  11  December  1829.  . 

ROBERT  HUNTER  anU  Others 

against 

FLEMING  AND  STRANG. 

Reparation. — Law-acbnt*.— i-H6MotoGAtioN;-s— ^  te«>- 
agent^  employed  to  look  out  for  heritable  property  mi  which 
a  sum  might  he  invested^  having  communicated  to  his  client 
erroneous  information  as  to  burdens  affecting  a  suf)ject 
the  purchase  of  which  he  recomm£nded^  and  the  stU^ect 
having  been  bought  under  this  mietake*^found  that  t/te 
agent  was  not  bound  to  relieve  his  client  of  the  purchascy 
nor  liable  in  reparation  of  the  comequent  loss^  the  com- 
munication not  implyiTig  that  its  accuracy  was  consistent 
with  his  proper  knowledge^  and  the  client  having  aUawed 
several  years  to  elapse,  after  he  had  discovered  the  mistake^ 
before  intimating  any  claim  against  the  agenti 

Fleming,  a  writer  in  Glasgow^  was  employed  by  Huntei") 
who  resided  at  some  distance,  to  look  out  for  heritable  property^ 
on  which  a  sum  of  about  L.IOOO  might  be  advantageously  in- 
Vested.  Accordingly,  Fleming,  on  the  I6th  January  1818, 
wrote  to  Hunter,  informing  him  of  a  property  to  be  publicly 
sold  on  the  29th  of  the  same  month,  which,  if  it  could  be  pur'> 
chased  at  a  price  between  L.IOOO  and  L.llOO,  would  form, 
in  his  opinion,  an  advantageous  investment.  The  letter  stated 
the  total  rental  of  the  property  to  be  L.343.  18s.  and  that  it 

*  is  to  be  sold  under  burden  of  three  several  annuities,  amoimt- 

*  ing  in  whole  to  L.210,  namely,  an  annuity  of  L.50  to  a 
<  gentleman  and  lady,  and  survivor  of  them — an  annuity  of 

*  L.lOO  to  a  widow  lady  and  three  of  her  children,  and  the 

*  survivor  of  them — and  an  annuity  of  L.60  to  an  elderly  lady, 

*  a  sister  of  Lord  Sempill.  All  these  annuities  are  redeemable; 

*  the  first  by  payment  of  L.300 ;  the  second  by  payment  of 

*  L.800 ;  and  the  third  by  pa)nnent  of  L.500 — being  the  re- 
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'  spectire  amounts  of  the  original  prices  of  these  several  an- 
<  nuities.*'      The  lett^  referred  to  an  advertisement  of  the  ^ 


'  Hunter,  &c. 
sde,  and  particularly  mentioned  the  names  of  the  agents  who  v.  Flemiogt 

had  charge  of  it.     In  answer  to  this  letter,  Hunter  authorized   ^' 

Fleming  to  bid  for  the  subject  to  the  extent  of  L«1100^  fro- jieparaHon, 
vided  he  thought  it  worth  that  sum,  after  obtaining  a  report  ^^^^{^^ 
as  to  its  value  by  a  person  named  in*  the  letter^ 

Fleming  having  again  written  to  his  employer  two  days 
before  the  sale,  stating  that  the  individual  alluded  to  was 
from  home,  but  that  he  had  employed  another  person  to  exa- 
mine and  value  the  property,  and  requesting  to  know  whether 
it  was  still  his  wish  that  the  above  sum  should  be  offered — 
the  latter,  on  the  27th  January,  wrote  as  follows : — *  I  have 
*'  your^s  of  yesterday^  and  would  be  sorry  to  lose  the  property 
*  for  a  trifle ;  if  you  think  it  worth  L.1400,  1  will  give  it,  if 


Hunter  came  to  Glasgow  on  the  day  of  the  sale,  and  was 
present  at  it  along  with  Fleming,  who  then  purchased  the  sub» 
ject  at  the  price  of  L.928. 

Soon  afterwards.  Hunter  redeemed  the  two  annuities  first 
mentioned  in  Fleming^s  letter ;  but,  with  regard  to  the  third, 
of  L*60,  it  was  discovered  that  that  letter  had  stated  erro- 
neous information  on  two  points ;  for  in  place  of  the  annuity 
being  payable  to  ^  an  elderly  lady,  a  sister  of  Lord  Sempill,^ 
it  turned  out  to  be  an  annuity  in  favour  of  a  daughter  of  his 
Lordship,  who  was  then  only  between  twenty  and  thirty  years 
of  age ;  and,  farther,  this  annuity  was  found  not  redeemable 
on  the  payment  of  L.500,  the  original  purchase-money,  but 
only  upon  finding  another  annuity  of  the  same  amount,  and 
equally  well  secured,  upon  the  life  of  the  same  young  lady. 

An  ineffectual  attempt  having  been  made  to  redeem  Miss 
SempilFs  annuity.  Hunter,  upwards  of  eight  years  after  the  date 
of  the  sale,  brought  an  action  against  Fleming  and  his  partner, 
before  the  sheriff  of  Lanarkshire,  stating  that,  in  making  the 
purchase,  he  had  entirely  relied  on  the  information  communi- 
cated by  Fleming'^s  letter,  and  had,  in  consequence,  sustain- 
ed the  loss,  for  reparation  of  which  the  action  concluded, 
either  by  the  defenders  being  decerned  to  relieve  the  pursuers 
of  the  whole  consequences  of  the  purchase,  upon  receiving  a 
conveyance  of  the  property,  or,  at  ail  events,  by  their  being 
ordained  *  to  relieve  the  subjects  of  the  foresaid  anmiity  of 
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i\  Dec.  1A29.  ^  L.60  to  MIm  Sempill,  by  purdiasiBg  anodier  for  her  of  lik^ 
.  >«-^V*^  *  airiditift,  and  secitred  to  her  sadsfkdtion^  lipoa  th^  panoert 
y^^nL^&i^'^  making  payment  of  the  fbresaid  sum  of  L:500,  under  dediHV 
— I—  *  tion  of  whatever  gum  may  be  established  to  be  the  amount 
Reparation.  <  ^  ^j^g  j^gg  ^j^^  damfige  whidi  the  pursueiis  have  sustained,  in 
Uomoiooutknu  ^  consequence  of  the  said  aunuity  not  having  been  redeemed 
<  at  the  first  term  after  the  date  of  their  purchase  of  the  said 

*  subjects.* 

The  pursuers  alleged  that  they  had  no  knoirledge  of  tiib 
error  as  to  the  party  in  right  of  the  annuity^  previous  to  July 
1819,  and  none  for  a  considerable  time  aftertrards  in  regaid 
to  the  annuity  not  being  redeemable:  The  defenders,  on  the 
contrary,  affirmed  that  the  true  state  df  the  &et  on  both  poinfli 
Inust  have  been  known  to  Hunter  before  the  sale  to<A  plac<*^ 
or  shortly  tho'eafter;  for  the  business  aecount  rendered  b]r 
them  to  the  pursuer,  and  paid  by  him  in  1880,  contained  tt 
fcliarge  for  cftirefully  perusing  the  articles  of  roup,  and  relative 
-papers,  along  with  the  purftier,  preriouft  to  the  sale;  and 
these  articles,  which  were  read  over  at  the  sale  in  his  prta^ce^ 
limongst  the  -other  burdens  affecting  the  property,  deacribed  the 
bond  of  annuity  in  question  as  ^  in  favour  of  the  HonouraMcl 

*  Miss  Maria  Sempill,  daughter  of  Hugh  Lerd  Sempill^  fnr 

*  an  annuity  of  L.60,  during  her  lifetime;'     This  descriptiofi 
was  also  contained  iti  the  -bond  of  ^dUef  of  these  burdens,  grant- 

^  ed  by  the  pursuers  to  the  Seller,  within  a  month  after  tlM  date 
of  the  sale;  Further,  in  April  1819,  a  notarial  intimation  trail 
tnade  to  Miss  SempBl  of  the  pursuer's  intention  to  redeem  the' 
annuity,  which  instrument,  it  was  alleged,  accurately  stated 
•the  terms  and  conditions  of  the  bond  of  annuity.  But  althodgh, 
acccnrding  tcf  the  defendtfSj  Hunter  was  thus  made  aware  f«i 
shortly  after  the  purchase^  if  hot  before  it,  of  the  err0iM>uA 
information  communicated  in  the  letter  in  question,  he  nevel*'  ' 
•exjM'essed  any  dissatisfaction  to  Fleming,  and  much  less  m^ 
mated  any  claim  of  damages  until  the  present  action  was 
•brought. 

The  sheriff^ubstitute  having  assoikied  the  defenders,  with- 
out finding  them  entitled  to  expenses,  both  parties  reclaimed; 
and  the  sheriff-depute  pronounced  the  following  interlocutor :— 
<  In  respect  that  the  letter  of  Fleming  founded  on  does  not 
•  conf ey  information  as  the  result  of  his  own  knowledge,  bu* 
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<  88  uformation  bona  fide  ireceiyed  firom  the  seller^s  agents,  and  11  Dec  18M« 

*  30  mich  tsommtinicated  to  the  posstter ;  in  respect  tha%  the    ~  »  "^"^ 
^  defenders  camiot  be  hcM  te  havae  wanamted  as  ccBTect,  in  m^ry  ^  yuml^g, 

*  partictthur,  Ihe  infiDnnatiofn  thus  obtained ;  in  respect  that,  ^^ 

*  if  the  pursuer  did  not  mean  ta  trust  to  the  representation  ^jiJ^^i!^^ 

*  odiers,  conveyed  as  such  by  the  defenders,  he  was  bound  toLaw^AgemL 

*  have  given  instructions  to  the  defeftd^s  for  searches,  and  ^*"*'^^****' 

*  for  more  particular  and  accurate  personal  and  professional  in- 

*  fniry  and  investigation  of  the  whole  subject-matter  irf  his  in. 

*  tended  purchase ;  in  respect  diat,  prior  to  the  sale,  and  be* 
^  fore  an  offer  was  made,  the  mistake  as  to  Miss  S^npffl  being 
^  the  daughter,  and  not  the  sister,  of  Lord  Sempill,  most  be 
^  hdd  to  have  been  known  to  the  puracer,  who  was  present 
^  when  the  articles  of  roup  wefe  read  over,  in  whidb  that 
'  lad  J  is  properly  desmbed  and  4enf^ed;    in  ro^ect,  that 

*  afitortiie  saleihe  pursuer  nguedihe  b(md,  in  whidi  Miss 
'  Sempill  ii  riso  accurately  designed,  and  by  which  bend  he 
'  binds  himself  to  pay  Miss  SempiU^s  annuity  of  L.60  during 

*  her  life,  without  a  condition  expressed  or  implied  that  said 

*  boad  was  redeemable  for  any  particular  sum,  or  at  any  par. 

*  ticidar  period ;  in  respect,  that  a  survey  was  made  as  to  the 
**  state  of  repair  and  rental,  on  which  the  pursuer  proceeded^ 

*  and  that  the  defenders  cannot  be  held  to  have  warraSled  said 
'  survey,  or  to  have  uphdd  a  gross  raital  on  subjeds  perish* 
'  ri>le  in  themsdves,  and  subjected  to  all  the  contingencies  al^ 

*  fectii^  rental ;  and,  lastly,  in  respect  that,  even  if  inaeoo* 

*  mcy  and  reaponrihQity  attached  to  ttie  information  of  the  de- 
'  fenders,  as  conveyed  to,the  pursuer  in  the  letter  of  Fleming, 

*  finds  that  tile  pursuer  was  bound,  tempert;ive,  to  have  re- 

*  pudiated  tiie  bargmn,  and  to  have  given  la  the  defenders 
'  notice  tiiat  he  held  ihem  to  be  resp<mriMe ;  and  cannot  at 

*  the  distance  of 'eight  years  legally  or  jwtiy  titfow  upon  them 

*  a  bargain,  which  it  was  his  obvious  intention  to  retain,  if 

<  he  found  it  tnrn  out  adantageeus  to  himsrif :  Therefore,  re- 
'  fiiseB  tiie  petition  far  the  purauer :  Farther,  haying  advised 

*  tiie  reclaoming  petition  for  the  defendeta  on  the  point  of  ex* 

<  penses,  akers  the  inteilocator  on  that  point;  and,  in  the 

<  whole  dreumstanoes  of  this  case^  finds  them  cntitkd  to  tiieir 
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11  Dec.  182a. 


Hunter,  ^.  v. 
Fleming,  ^c 

RepmroHen. 
Law^AgefU, 
HomohgaHotu 

Pursuers* 
Pleas. 


In  an  advocation,  the  pursuers  pleaded-^The  obtainmg  of 

correct  information  respecting  the  annuity  in  question  fell 

within  the  proper  employment  undertaken  by  the  defenders, 

and  it  was  owing  to  gross  negligence  on  their  part  that  they 

either  were  misinformed  themselves,  or  misled  the  pursuers. 

And  as,  in  consequence  of  the  erroneous  information  which 

the  defenders  communicated,  the  subjects  were  purchased  at  a 

price  which  the  pursuers  would  not  otherwise  have  given,  they 

are  entitled  to  require  the  defenders  to  place  them  in  the  same 

situation  as  if  that  communication  had  been  accurate  in  all 

particulars ;  Liley  v.  Macdonald,  13th  Dec.  1816,  affirmed  on 

appeal,  21st  May  1819,  and  cases  there  quoted ;  Struthers  v* 

Lang,  2d  Feb.  1826«     The  period  that  has  elapsed  between 

tiie  discovery  of  the  errors  in  question  by  the  pursuers,  and 

tlie  date  of  the  action,  afiPords  no  defence,  unless  the  defenders 

were  in  a  situation  to  shew,  which  they  are  not,  that  this 

delay  has  been  detrimental  to  them. 


Defenders* 
Pleas. 


Pleaded  by  the  defenders — I.  Assuming  that  the  pursuers 
were  misled  in  making  the  purchase,  by  the  erroneous  infor- 
mation contained  in  the  letter  in  question,  and  have,  in  con- 
sequence, sustained  loss,  still  there  are  no  grounds  in  fact  or 
in  law  for  holding  the  defenders  liable  in  reparation.  Their 
bona  fides  is  not  questioned.  It  is  Qot  alleged  that  they  did 
not  apply  to  the  proper  parties  for  information ;  or  that,  having 
received  that  which  was  correct,  they,  through  negligence,  com- 
municated to  their  employer  an  erroneous  statement.  Neither 
is  it  pretended  that  the  defenders  were  specially  employed 
to  investigate,  or  undertook  to  guarantee,  the  accuracy  of 
the  information  which  they  had  obtained.  It  is  not  true 
that  they  communicated  this  information  as  if  consistent 
with  their  proper  knowledge ;  on  the  contrary,  Fleming's  let- 
ter plainly  imports  that  it  wajs  given  siqiply  as  it  was.  received. 
The  mistake  in  question  bears  no  resemblance  to  blunders 
committed  by  a  law-agent  from  want  of  the  requisite  profes- 
sional knowledge  and  skill,  or  in  consequence  of  a  rash  devia- 
tion from  established  rules  of  practice.  To  make  an  agent 
liable  in  reparation  of  loss  incurred  by  his  erroneous  informa- . 
tion  in  matters  of  tact,  it  would  be  neoeasary  to  instruct  groM 
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,WBffigeacp^  or  wilful  mkrq)refleiitation,  with  neither  of  which  11  Dec.  1829. 

i  the  defienders  justljr  chai^eabie.  ~  ^  ^' 

Even,  on  the  supposition  that  the  liability  in  question  j^enrini^r 

Mj  attach  to  the  defenders,  they  must  now  be  held  to       _. 

liberated  by  the  pursuers^  acquiescence  in,  and  ho-  ^paratian. 

»n  of  the  transaction  for  so  many  years,  without  any  Homologation^ 


it,  or  the  most  distant  intimation  that  they  held  the       — — - 
liable  in  damages,  or  required  that  they  should  pi^of, 
them  from  the  purchase,  until,  by  a  change  of  times  and 
ices,  it  turned  out  a  disadrsmtageous  bargain. 

.The  Lord  Ordinary  remitted  the  cause  simpliciter  to  the 
and  found  the  pursuers  liable  in  expenses.     His  Lord* 
at  the  same  time,  issued  the  following  note : — 
^  What  appears  to  the  Lord  Ordinary  strongest  in  this 
is  the  failure  upon  the  part  of  the  complainer  Ro- 
tert  Hunter,  if  he  intended  to  make  a  claim  against  the  res- 
^  pttidents  for  professional  negligence,  to  make  intimation  in 
due  time.     In  this  respect  the  case,  supposing  such  n^li- 
ifEBce  to  have  existed,  was  of  a  very  peculiarly  delicate  kind 
4  regard  to  the  necessity  of  immediate  intimation.     On  this 
-iBppofiition  it  was  not  a  case  of  warrandice.     The  complainer 
lever  could  have  a  right  to  demand  that,  for  the  price  at 
"Vfaich,  at  a  public  sale,  the  subject,  burdened  with  an  an- 
inity  to  a  young  lady,  not  redeemable,  was  knocked  down 
^ID  him,  he  was  to  have  warranted  to  him  this  subject,  bur- 
iened  only  by  an  annuity  to  an  old  lady,  redeemable  for  a 
touted  sum..    That  would  have  been  demanding  not  in- 
'BDmty,  but  a  Imrge  profit  to  himself  on  account  of  the  mis- 
take of  his  man  of  business.     The  only  demand  he  could 
^e  a  right  to  make,  on  this  supposition,  was  to  be  instant- 
^  relieved  of  the  bargain  into  which  he  had  thus  culpably 
[ken  betrayed;  and  on  the  respondents  declining  to  give 
■ch  relief  but  th^i  only,  to  have  damages  on  account  of 
^  badness  of  the  bargain,  i.  e.  to  be  put  into  as  good  a  si- 
tai&m  as  if  the  bargain  had  not  been  made.     But  the  pri- 
'  any  daim  must  have  been,  that  the  respondents  should  take  . 
*  Aehrgain  off  his  hands.   Now,  considering  the  extreme  un- 
^  Cfftaittty  which  manifestly  existed,  both  from  the  nature  of 
'  the  subject  itself,  and  of  the  burdens  to  which  it  was  subject, 
i '  wbedierihe  bargain  would  turn  out  a  bad  or  a  good  one,  it 
©  « 
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11  ^Dtec.  ifi*.*  #tfB  indBt  'miiielQ^  Uie  dtity  of  the  eomplainer,  if  he  inteiid- 
^^■***^^    *  ed  to  throw  over  the  bargain  in  this  way  on  the  respondeiftB) 
Ti^n^J^^^'  ^  ^^  ^  without  iday,  bo  as  to  give  th^m  afeircbancedf 


Fleming,  ^. 

jRspoTUtton* 
Law  Agent, 
Himniogatkdfiu 


Opinion  of 
Court 


Judgment. 


<  loss  or  gain ;  and  it  was  perfectly  inadmissible  for  the  ooa^ 

<  plaint  N»  Wait  till  he  saw  that  it  turned  out  unfitvoiiraHei 

<  and  th^n  to  come  forward  with  a  claim  of  this  sort^ 

The  ^turmiers  reclahned ;  and  referred  to  the  ease  of  L&li^ 
V.  Miicdonald,  184h  Dec.  1816,  as  fiimishihg  an  answer  totiie 
objection  of  acquiescence  or  delay  in  intimating  tile  claim. 

The  Lord  Juetice*Clerk  said-The  Court  do  not  oonsider  itne- 
cessai^  to  hear  counsel  in  answer  to  thepursuers^  argument  The 
case  of  Macdoiiald  has  no  application  to  the  present.  Althon^ 
a  very  long  period  had  elapsed  before  the  action  was  institutel 
in  that  case,  the  hict  upon  which  it  rested  'had  only  lately  coiR 
to  the  knowledge  of  the  parties.  Here  the  discovery  of  4e 
erroileous  information  communicated  by  Mr  Fleming  was  madt 
as  early  as  1819*  If  Mr  Hunter  had  then  come  forward  de- 
manding what  he  now  does,  thie  case  would  have  been  vfly 
different.  But  in  place  of  doing  so,  he  settles  the  defender/ 
accounts  in  1830 ;  and  neither  at  that  time,  nor  for  six  yean 
afterwards,  is  the  smallest  hint^ren  that  be  held  them  respon- 
sible for  the  errors  in  question.  The  pursuer  was  not  entitM 
to  remain  silent  for  so  many  years,  and  afterwa^s,  when  die 
property  had  fidlen  in  value,  to  d^mtind^reparation.  Under  the 
whole  circumstances,  there  were  not  sufficient  grounds  to  0i»- 
tain'this  penal  action. 

The  other  JudgeB  -were  enikfely  of  the  same  opinion.  Thef 
did  not,  however,  rest  their  opinion  entirely  on  the  delay  is 
making  tbd  ofadm ;  but  held  that,  as  the  employmimt  of  Mr 
Flemiiig  wfts  not  of  a  striolly  pontfeteional  nature,  so  the  hdisF- 
mfttioti  in  question  Was  ifdt  ornnmuni^Med  by  him  under  tlr- 
ciimstances  which  iiifierPBd  his  liability  tot  its  accuracy. 

The  ^outty  therefore^  reused  thid  reclidmii^  bote. 

Lord  Mddkmwk^  OtAimry,       For  the  ^Pufsuers,  Skitke^  Smdfiri.     ^^ 
Sh$pher^  Agent.        For  the  defend*!^  ,^diiMMh,  iVWwf  . 
and  Spfoi^  W.  S.  Agents.  JL  Cl^L 
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SECOND  DmSfON. 

No.  XLII.  16  X>epembiM>  laMI. 

MATHIE90N 

DUNSMURE  AND  Others. 

Stat.  43  Geo.  III.  c.  84- — Fv^hic-Orvicj^n.^^Debaied.  m 
what  manner  the  heritore  of  a  pariah  and  pr^bytery  nmt^t 
proceed  in  order  to  remove  a  person  Jrom  the  office  of  a 
pariah  echoolmaetery  whom  they  have  received  and  recog* 
nixed  for  many  yea/re  as  auch^  without  havif^  given  Ann 
o  regular  appointment  and  certyicaie  according  to  law. 

Mathieson  was  received  as  schoolmaster  of  the  paridiof  Sorbjr, 
in  the  presbytery  of  Wigton,  in  1814«  at  first  upon  trial,  and 
afterwards  was  contimied  in  the  situation,  withotit,  however, 
having  been  ever  r^ularly  elected  thereto,  or  taken  upon  trial 
by  the  presbyt^,  in  terms  of  the  14th  and  16th  seetions  of  H^e 
statute  43  Geo.  III.  c.  <4.  He  enjoyed,  during  the  suooeeding 
14  years,  all  the  emoluments  and  reputed  status  of  the  situi^ 
tion,  notwithstanding  this  omission ;  and  his  school,  during  th|it 
period,  was  regularly  vimted  by  the  presbytery  as  the  parish 
echo<d. 

Many  of  the  parishioners  being  dissatisfied  with  Mr  Mathifr. 
son^s  conduct,  and  conceiving  that,  as  he  had  never  been  r^;u- 
larly  elected  schoolmaster,  they  were  not  entitled  to  {Nrooeed 
agdnst  him  by  complaint  to  the  presbytery  under  the  2lBt  sec« 
tion  of  the  statute,  sent  a  writt^  requirition  to  the  minister  in 
July  1828,  requiring  him  to  annoimce  the  vacancy  of  the  of- 
fice from  the  pulpit  (as  from  the  removal  of  the  former  school- 
master in  1814)  and  to  call  a  meeting  of  the  heritors  to  pio- 
ceed  to  a  new  election,  in  terms  of  the  14th  section  of  tiie 
statute.  A  meeting  was  accordingly  fixed  for  that  purpose; 
but,  before  it  arrived,  Mathieson  applied,  by  bill  of  suspension, 
for  an  interdiet  against  the  heritors'  proceeding.  Thif  bill  was 
allQwri  to  pass  witl^t  ^wwen,  the  b^tqn  hiring  hmsu  aa 
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16  Dec  1829.  they  said,  advised,  that  the  course  they  were  then  pursuing  was 

^— •V^-^    incompetent,  because  the  four  kalendar  months  allowed  to  them 

DumJ^,'''  ^  ™^®  *^®  election,  by  the  16th  section  of  the  statute,  had 

&c.  elapsed,  and  that  the  right  of  appointing  a  schoolmaster  bad 

^       consequently  devolved  on  the  presbytery  and  commissioners  of 
StnU  43  Gto*  - 

///.  c  54.       supply. 

PubUe  Officer,  j^  pursuance  of  this  opinion,  the  defenders  (Dunsmure  and 
others)  pr^ented  a  petition  to  the  presbytery  of  the  boundi?, 
setting  forth  that,  ^  by  law,  all  school-masters  and  teachers  of 

*  youth  are  liable  to  the  trial  and  judgment  of  their  respective 

*  presbyteries,  not  only  for  their  sufficiency  and  qualifications, 

*  in  order  to  their  being  elected,  but  for  their  conduct  and  de- 

*  portment  after  their  admission,  while  they  continue  in  of- 

*  fice.'  The  petition  proceeded  to  lay  the  same  accusation 
against  Mathieson  before  the  presbytery  M'hich  had  been  for- 
mwly  presented  to  the  heritors  and  minister ;  and  concluded, 
by  praying  the  reverend  presbytery  *  to  do  anent  the  said  mat- 

*  ter  what  shall  seem  to  them  good,  so  as  that  the  petitioners 

*  may  speedily  enjoy  the  advantage  of  having  a  duly 'qualified 

*  schoolmaster  for  the  parish  of  Sorby.** 

The  presbytery  had  several  meetings  on  the  subject  of  this 
petition ;  at  the  first  of  which,  they  resolved  not  to  proceed 
against  Mathieson,  as  a  regularly  settled  schoolmaster,  by  libel, 
in  the  mode  prescribed  in  the  21st  section  of  the  statute,  in  re- 
spect that  he  had  never  been  examined  by  them,  or  received 
the  necessary  certificate  to  introduce  him  to  his  office  in  terms 
of  the  16th  section.  They  afterwards  decided  that  the  con- 
duct of  the  heritors,  in  allowing  Mathieson  to  take  charge  of 
the  school  for  so  long  a  time,  was  equivalent  to  an  election  on 
their  part;  and,  in  consequence  of  this  decision,  they  (the 
presbytery)  resolved  now  to  take  him  on  trial  in  terms  of  the 
16th  section,  as  a  schoolmaster  elected  and  presented  to  them 
for  that  purpose  by  the  heritors.  In  pursuance  of  this  resolu- 
tion, they  called  Mathieson  before  them,  who  attended  their 
meeting,  having  first  qualified  by  taking  the  oaths  to  govern- 
ment ;  and,  after  examination,  and  a  proof  led  by  both  par- 
ties anent  the  charges  contained  in  the  petition  of  the  parish- 
ioners, the  presbytery,  at  their  next  iheeting,  *  resolved  to  with- 
<  hold  granting  a  certificate  of  character  to  Mr  Mathieson.* 
They  afH^rwards,  at  the  distance  of  five  months,  applied  to 
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the  oommisBioiieni  of  sapply  for  the  couniy,  to  exercise  the  jus  le  Dee.  im.  • 
devolutum  which  had  £EtUen  to  them,  by  electing  a  schooL    ''•— ■v^*'  , 
master  for  the  parish  of  Sorhjr  in  terms  of  the  15th  section  of  ^^J^^"  •' 
the  statute.  &c. 

Mathieson  then  presented  a  bill  of  suspension  and  interdict      "  . 

against  the  clerk  of  the  pre8b3rtery  and  the  commissioners  of ///'<?.  64. 
supply,  to  prohibit  them  from  proceeding  to  a  new  election,  on  ^^^  Q*fc#r. 
the  ground  that  he  was  entitled  to  retain  possession  of  the 
office  of  schoolmaster,  until  he  was  regularly  deposed. 

Appearance  was  made  in  the  Bill-Chamber  both  for  Duns- 
mure  and  others  (the  parishioners)  and  also  for  Mr  Young, 
the  clerk,  and  the  other  members  of  presbytery  who  had  con- 
curred in  these  proceedings. 

The  Lord  Ordinary  took  the  bill  and  answers  to  report  on 
cases ;  and  there  was  oomnderable  difference  of  opinion  on  the 
Bench,  on  the  question  whether  the  proceedings  of  presbyteiy 
had  been  regular,  and  sanctioned  by  the  statute.  The  Court, 
however,  at  length  concurred  in  remitting  to  pass  the  bill, '  in 
^  respect  that  there  was  no  evidence  that  the  decision  of  the 
<  presbytery  to  withhold  the  certificate  firom  the  complaiher  had 
^  been  intimated  firom  the  pulpit,  nor  (he  vacancy  regularly  dea 
^  cl|ire4^' 

Lord  Cringletie. — I  advised  Ithe  former  bill  of  suspension  as  Opinion  of 
Ordinary ;  and  the  statement  there  made  was  certainly  very  ^^ 
imposing,  as  it  .is  also  in  the  present.  There  have  been  great 
irregularities  in  this  case  fi*om  the  beginning ;  and  the  provi- 
sions of  the  statute  have  been  entirely  disregarded  by  all  parties^ 
The  comphdner  has  been  recognized  as  schoolmaster  for  four- 
teen years,  without  any  of  the  statutory  requisites  having  been 
observed.  Firsts  There  was  no  election  in  terms  of  the  sta- 
tute. Secandfyy  No  minutes  or  application  to  the  presbytery 
to  take  him  on  trial ;  and,  lastly^  No  certificate  granted  by 
them.  The  complainer  says,  that  it  must  be  presumed  that  all 
these  things 'were  regularly  gone  through  at  this  distance  of 
time.  But  that  presumption  cannot  hold  in  the  fece  of  the 
&ct ;  because  the  books  of  the  presbytery  are  a  regular  record 
in  ^hich  evidence  of  the  examination  and  of  thehr  certificate  of 
jipprobation  must  have  been  entered  if  they  had  ever  taken  place^ 
The  complain^,  therefore,  cannot  prescribe  9  right  to  the  situ- 
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'— '  r  '-J'   teryiiorberifjQiB  were  entitled  to  dispeBB^v 
Bi!!^^'^  thekmd.  The  pftri^hioiieQi«re  entitled  to  wtetiif^ai^ 
&c  to  recognise  the  complainer  aa  schoolmaster,  until  theiequisMtes  ef 

iS'tet^a^  the  statute  «hiri)  l«re  been  coaiplied  iritb.  Thejr  anf  refase  to 
111.C.64.  pay  hiifthis  aabffy;  and  thqr  haare' obeenred  graat  modenlkm 
I'ubius  ojk$r.  ^  paying  ib  89  long,  and  noir  in  only  leqixiring  him  to  go  b»- 
Opinion  of  ^^  ^  pfesbytery  to  he  esaaiittBd.  I  think  thefefore  die 
Court.  f;r8t  proceeding  of  the  preahytery  vas  qmte  right,  in  finding 

that  the  Qovpinisier  wan  not  the  regidar  achoriinnflter  of  the 
yajpidt,  vid  abo  in  going  on  to  take  steps  to  fill  up  the  vdcancy 
M^witihrtimding  the  jadgmnnt  pwmg  tii^  fconer  hiU  of  sus^ 
j^nsion.  That  judgment  did  noiil  find  that  the  oompteiMr 
was  ih»  scheohnaater.  It  only  intordtcted  the  heritors  from 
pvoeeeding  toamMrefection^  Ther  peesbyterf  then  probeeded 
to  find,  him  seheotmnstsr  ttect,  hut  anty  to  the  effect  of  tdking 
hiM  on  trial  kitecBi»  of  the  status.  A  meeting  is  nftctwnrib 
Itdd  &r  thn^pnrpns^;  and  the?  leanh  is  thatdwy  reAise  the  eer-> 
tifiente*  Tb^ae  piooeediafjB  weie  nognlar,  and  the  judgment 
of  thie.|tesbytery  «n  the  merits  h  findL  I  theiefore  think 
th9it  as  iimf  hnvonot  exoatded  Aeir  povcts,  we  hnvn:no  jiiri»^ 
diction  to  review  their  proceedings.  The  office  is  vacaadt  and 
has  been  so  for  fourteen  years ;  the  presbytery,  therefi:)re,  must 
pr«ieeed»  mA  thisUU  nmaft  berefusect  The  oamptaiiKi!  always 
kg^hoU  of  t^eSlstseetiaaof  thestatobeiwdoomj^ainathiit 
he*  wes  not  serrei  with  ahheU  apAd«ak  wiA^accoiidagto 
thal^  section,  a^  a  regiatoly  received  achiaelmacter,  against  whoai 
nn  8«Bneatkm  isaa^dft;  bnlheahirayaoiverfaxdQi  thelfithsefr- 
tiAtt,  whieh  ^pUee  to*  hia  caa»»  uhL  of  a  seiioolmasteir  received 
by  the  hetitmrs,.  bufc  Mtyel  taken  on  trial  by  the  presbytsry. 
TI^I^ri^tke^krh^y-r^iMBMsative  oonsidemlion  of 
tlH»  UU»  and  the  eaaen  fiirthopacties^  I  hsre  ccwie  entirely  <» 
the  SBiBn»  opi«i0ft  an  Lotd.  Cringleftin,  that  it  would  be  very 
dangeronn  to  peaa  this  bflL  I  eoncntred  entixely  m  the  jndg^ 
menli]a.the  case  of  Ron  v.  Finlator^  SU  Maseh  IsaS^  and 
wnaia  decidndlgr  %i  opiaiflat  dwt,  whan  a  pfesbytery  shaH 
«MMd  their  powwundwlUn  statute,  th^  iaenlitJeito 

b%Hfimtapi»tectthftd¥ilaightaof  pnities;  bwt:  I  a^i  fuite 
«ti0fi«iwdLihft  detaa  of  An  pimeedinfs  in  thiaeaas^  8]rf 
;  fa^  lifltd  CofiQlitie^  Ail  tUapvaaljptsfy  hift 
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fCMMdM  cmmcdjr  aeeorfogte  fh^slatalcr;  aitd»  tberefora^if  Bee  mo^. 
even  if  w^  HMOflit  Aw  judgment  wrong  on  the  merits  {m    ^— "y-^ 
to  wfakh  I  give  no  opiniMi)  wo  haare  bo  power  to  iatorfcre.  ^^Jj^^j^*" 
The  judgment  pttflring  the  fonner  bill  in  abeence  was  quite  &c 
oonreet ;  bvt  it  did  not,  and  could  not,  prejudge  the  pfesfuprf;  „ 

question,  whieh  could  not  be  laised  pa  that  bill.     The  oaljii/.o  54. 
-foint  el  doubft  was,  whether  the  fresbytery  were  right,  after  ^^^^^^^^ 
recognizing  him^  to  turn  round  and  say  to  him,  you  are  uot  opinion  of 
scboolmaster,  but  must  presoit  yourself  to  us  to  be  examined;  ^<>uH. 
hut  I  think  thai  they  <mly  found  bim  sehodlniaster  eleet,  to  the 
efiioct  of  entiartainuif  h^  as  a  person  presented  to  them  by  the 
heritora  for  trial.     I  may  observe  that  in  deciding  the  case  of 
B4WB,  we  took  care  to  avoid  pr^udging  the  present  question. 

iMrd  Gknlee.-^!  have  ooa^iderable  doubt  on  this  matter, 
Tlie  pceehgrtery  appear^  on  a  petitk»  presented  to  them  in  the 
.nane  of  eevtaili  psmebieners,  to  have  proceeded  inmediatdy  to 
call  tibia  peraw  befiore  .then,  d»  a  schoolmaster  offered  to  them 
by  the  heritors,  to  take  hiin  on  trial.  Tb^  ihem  lesolved  to 
witUbeU  a  certificate  of  eharactcar.  Now,  sui^wsiDg  all  this 
fiotrect,  were  they  immediately  entitled  to  go  de  piano  to  tbiB 
eomndBsioncrs  of  supply  to  «iU  upon  them  to  fill  up  the  office  ? 
I  doubt  that  v^  much.  Was  it  not  rather  neoesBary  to  in^ 
-timate  the  vacancy  fipora  the  pulpit  in  the  manner  prescribed  in 
Aft  14A  section  of  the  statute,  and  so  to  certiorate  the  heritors 
that  they  had  reiftised  a  certificate  to  the  person  whom  they  had 
takes  upett  trial  aa  their  presentee?  It  maybe  said  that  it  is  jus 
terliLta  this  compUmer,  whom  they  have,  at  all  events,  ngeo- 
tid,  to  plead  tiUs  want  of  iatimati<m  to  the  heritors ;  but  I 
doubt  wfaetbor  that  is  a  suffieteat  answer.  This  man  bemg, 
one  way  or  aneidier,  in  possesnoa  of  the  statue  and  emoluments 
ei  the  ofiice,  may  say  that  he  is  entitled  to  retain  them  until 
hakregubuAydepiivedof  them;  and,  ther^re^  may  be  entitled, 
•tik  object  to  any  irregnlarity  orn^l^ect  in  the  proceedings  <tf  the 
preslytery.  I,  tbecefors,  rath^think  that  the  bill  should  be 
posaed  Ibc  Aq  purpose  of  trying  th&  questftOQ. 

Lof^Fiim^.'^  also  ea«srtam  oaasidMaUfrdoubts  hothoft 
thAgiounds  stated  by  Lord  Ctknlei^,  imA  upon  eOierB  whidi  I 
dttA  mentimi.  These  have  wrtimily  hsett  ipreat,  irvegubnitieB 
rkwhiAftwowuplMatwaagriti^ 
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16  Dec.  1829.  ty  admitted  Into  his  office ;  and  these  irregularities  are  now  Ai 
>«i*»y-«v     cause  of  much  doubt  and  difficulty  as  to  the  manner  in  whkl 

Dun^^i!^'^  the  presbytery  can  proceed  to  effect  his  rwnovaL     No  doiM 
^  there  must  be  some  way  of  gettbg  at  it,  for  it  would  be  m 

st^  43  Geo.   tolerable  to  hold  that,  in  consequence  of  the  irregularity  4 

Public  Officer.  ^^^  appointment,  this  person  was  entitled  to  retain  his  offin 
•^ —       without  any  control  over  him,  and  independant  of  the  jiiri». 

Coiurt?"  diction  of  the  presbytery,  to  which  he  would  be  subject  if  In 
had  obtained  a  regular  appointment.  But  the  question  hefm 
us  at  present  is,  whether  the  presbytery  have  been  right  is 
point  of  form  in  the  course  which  they  have  adopted  ?  I  d^ 
not  doubt  that  they  have  acted  in  bona  fide;  and  as  totkt 
merits  of  their  judgment  on  the  proof,  I  may  say,  once  for  al^ 
that  I  do  not  consider  myself  entitled  to  loijk  at  it.  Even  if 
they  had  gone  wrong,  we  have  no  jurisdiction  to  review  their 
judgment  upon  that  ground ;  and,  therefore,  although  I  may, 
and  indeed  must,  have  formed  a  very  decided  opinion  upon  tin 
evidence  which  is  printed  at  the  end  of  their  case,  I  think  it 
would  be  improper  to  express  it ;  the  only  question  before  ui, 
or  which  we'  have  any  jurisdiction  to  entertain,  being  whether 
their  proceedings  have  been  regular  in  point  of  form. 

The  question  then  being  in  what  manner  the  heritors  and 
presbytery  were  bound  to  proceed  against  this  person  in  older 
to  effect  his  removal  from  this  office  into  which  he  had  been 
irregularly  introduced,  two  courses  appear  naturally  to  occur 
calculated  to  accomplish  that  purpose.     The  first,  and  periiaps 
the  most  obvious,  would  have  been  to  have  brought  an  action 
of  declarator  and  removing  against  the  complainer,  founded  on 
the  irregularities  of  his  appointment,  and  his  waul  of  the  cert»» 
ficate  and  election  required  by  the  statute,  and  coticluding  te 
have  the  school  declared  vacant  upon  that  ground.     I  do  not 
mean  to  give  any  advice  or  opinion  on  the  subject,  but  such  as 
action  might  have  been  competent     Tt^e  other  mode  of  pio» 
ceeding  might  have  been  to  have  held  him  as  schoofanaster  if 
consequence  of  his  long  and  undisputed  possession  of  the  office; 
and  to  have  proceeded  against  him,  as  such,  by  r^nlar  com- 
plaint and  libel  in  the  tenns  prescribed  by  the  2l8t  sectipn  of 
the  statute.  The  presbytery  were  of  opinion  that  they  coiiU  not- 
proceed  in  this  mai^ner ;  because,  in  consequence  of  his  n^^ 
having  obtained  a  regular  appointment  in  terms  of  the  statute,  1^ 
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iU  not  the  I^ra]  status  of  schoolmaster.     They  may,  perhaps,  U  Dec  182Q« 
ikre  been  right  in  this  abstract  proposition ;  and  there  might    ^^^^Y""*^ 
krebeen  great  objections  and  diffculties  to  holding  t^at  he  ^*^^^^  *•' 
'W»  in  every  respect  entitled  to  hold  the  rank  of  a  parish  school-  &c. 
tester  without  having  obtained  the  le^  appointment.     But, 
tnre  I  am,  that  this  complainer  himself  could  not  have  plead-  ///  c.  64. 
fd  these  objections  in  a  question  with  the  presbytery  if  they  ^*^'*^  ^■^'*^* 
lad  proceeded  against  him  in  this  wq\.     He,  at  least,  would  opinion  of 
ka?cbeen  barred  personal!  exceptione  from  pleading  in  that  Court, 
foesdon,  that  he  was  not  the  schoolmaster,  and  had  no  legal 
tppointment  as  such,  if  they  had  given  him  the  benefit  of  his 
poagession,  and  proceeded  against  him  under  the  21st  section. 
The  presbytery,  however,  appear  to  have  followed  a  middle 
coarse,  holding  him  in  one  respect  to  be  schoolmaster,  but  re- 
qniring  him  now,  at  the  distance  of  fourteen  years,  to  come  be- 
fcre  them  for  the  purpose  of  being  put  upon  his  trials,  as  if  he 
were  now  entering  for  the  first  time  on  his  office.  Now  in  this,  I 
eaimot  help  thinking,  that  they  were  entirely  out  of  fprm.  Look 
at  the  17th  section  which  evidently  contemplates  that  this  ex- 
smination  must  take  place  immediately  after  the  election  of  the 
oew  schoohnaster  by  the  heritors,  and  within  four  months  after 
the  vacancy ;  for  it  provides,  that  *  the  heritors  and  minister 
*  shall  only  be  allowed*  what  remain  of  the  four  months^  to  fill 
up  the  vacancy.     The  provision,  therefore,  for  taking  him  on 
•  trial  could  not  apply  literally  to  the  case  of  this  complainer, 
l«t  evidently  contemplated  a  vacancy  regularly  declared  from 
fte  pulpit,  and  not  such  a  case  as  this  where  the  office  had  been 
?IW  forso  many  years,  and  the  presbytery  had  already  recog- 
niwd  the  qualifications  of  the  incumbent  by  visiting  his  school, 
and  receiving  him  as  schoolmaster  of  the  parish.     I,  therefore, 
far  these  reasons,  as  well  as  on  the  ground  mentioned  by  Lord 
trlenlee,  cannot  but  think  that  this  bill  must  be  passed.     I 
*wne  to  this  opinion  with  regret,  because  I  think  it  very  un- 
'  WraMe  to  disturb  the  proceedings  of  the  presbytery,  and  so 
te4q)rive  this  parish  of  the  benrft  of  a  regularly  appointed 
•Jttolmaster  for  a  longer  time ;  but  I  cannot,  after  ftdl  consi- 
^nttion,  say  that  this  bill  should  be  refused. 
The  Lord  Justice-Clerk  said — ^That  he  could  concur  in 
.  PMBng  the  bill,  solely  on  the  grounds  stated  by  Lord  Glenlee ; 
'  ttd  Ast  if  it  were  passed,  be  thought  that  reasoo  should  be  in* 
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]#D«fi.  laas^  serted  in  ^  mteriocutor,  in  order  to  shew  the  grounds  upon 
~^^^^      which  a  majority  of  the  Court  held  that  the  hill  should  be 
DuaamuTC,     paasea. 

&&  Lord  Glenlee  said — ^That  such  an  insertion  oonld  do  no 

„  ^a  n  harm,  heoanse,  although  it  might  express  the  opinion  of  a  mar 
jji.  e.  64.  jority  of  the  Court,  it  would  not  preclude  the  coknplainer  from 
rubUcQfie^'  pleading  the  grounds  stated  hy  Lord  Pitmilly,  and  all  his  other 

reasons  of  snspension  pn  tiie  passed  hill, 
JudgixMBt  Tke  Court  decided  accordingly. 

Lord  Ordinaiy,  Fulkrtotu  Act  CoMwm^  ITUiofk  AlU  I>#in  of 

Fae,  (Jejfr§jf)  Jameatm^  MarshaiL       John  Rm^aUL^  Tod  wd  Botmm^ 

imd  H.  IngU^  Agents,  Bill^Chamber  Ckrkj  Clert 


FIRST  DIVISION. 

No.  XLIII.  17  December  1829. 

R,  C.  BONTINE 

against 

GRAHAM. 

Pbocsss.-«-Stat.  6  Geo.  IV.  c.  120,  sect.  27.— </n  «9»  ac- 
tion of  declarator  and  payment^  found  competent,  without 
wMking  up  a  record^  to  pronounce  decree  to  the  effkct  of 
a^fudioatton^  reserving  aU  objections  contra  eaoecutionem, 
to  enabh  the  pursuer  to  bring  an  adjudication  to  rmk 
pari  passu  with  penor  adjudgers. 

The  pursuer,  a  substitute  in  the  entail  of  die  estate  of  Gart- 
more,  raised  the  present  action  against  the  heir  in  possesion, 
proceeding  on  the  nartative,  that  the  defender  had,  in  contra* 
yention  of  the  entail^  made  up  titles  in  his  person  in  fSde-simple, 
and  had  sold  part  of  tlie  entailed  hinds ;  and  concluding,  tihat 
it  should  be  found  and  declared  that  the  defender  had  no  right 
to  sell  these  hinds;  and  tint  he  was  bound  to  reiiirest  the 
money  he  recdred  firom  these  sales,  in  the  purdiase  of  hmdi  to 
be  eetOad  and  aecured  iq  tenu  oC  the  m»i\  atd  tbit  ^ 
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ahaold  be  det^^med  and  ordained  to  pay  to  the  pimuer  tltesum  17  i>ec.  lim. 
of  L.10,000y  or  such  other  sum  as  may  appear  to  be  due  by   '—  f  —^ 
him  in  consequence  of  these  sales,  to  be  invested  in  other  lands,  q^^^^^ 
to  be  secured  for  the  benefit  of  the  heirs  of  entail.    Against  ^  ■ 

this  action,  defences  were  given  in  for  the  defender  and  his  ^^^?^q 
trustees.  iv.  c  120, 

Several  of  the  creditors  of  the  defender  havbg  brought  ad*^*^*^^^' 
judications  against  the  estate  for  payment  of  their  debts,  the 
pursuer  moved  the  Lord  Ordinary  to  pronounce  decree  of  con- 
stitution (reserving  all  objections  contra  executionem)  without 
making  up  or  closing  a  record,  in  order  that  die  pursuer  might 
bring  an  adjudication,  to  secure  a  pari  passu  ranking  with  the 
other  adjudging  creditors  of  the  defender. 

This  was  opposed  by  the  defender  as  incompetent  under  the^^^^^*' 
judicatory  act  (6  Geo.  IV.  c.  120)  which  declared  that  no 
decree  could  be  pronounced  except  upon  a  record  made  up 
and  closed.  The  only  exceptions  to  tHis  rule  were  extraordi- 
nary actions ;  but  this  did  not  come  under  that  description, 
being  merely  an  ordinary  action  of  declarator  and  pajrment. 

It  was  anstoered^-Tht^  as  the  object  of  the  demand  was  Punucr*s 
merely  to  obtain  a  decree  of  constitution,  reserving  all  objec-^^^^ 
tions,  contra  executionem,  as  a  step  towards  leading  an  adjudi- 
cation, it  must  be  considered  in  its  consequences  as  coming 
iindcr  the  description  of  extraordinary  actions  referred  to  in 
the  statute.  Unless  decree  of  constitution  was  pronounced  as 
craved,  without  abiding  the  course  of  preparing  and  closing 
the  record,  the  pursuer  could  not  lead  an  adjudication  in  time 
to  rank  pari  passu  with  the  other  adjudications  which  had  been 
brou^t 

liord  Covebouse  tepoetei  ihe  ease  verbally  to  .fiie  Court.  opioi<m  of 
TkeJitdgee  caactmed  inopinimi  tlmt  the  object  of  Ae  decree  Court, 
of  constitution  would  be  defeated  entirely,  if  it  were  neces- 
sary to  make  up  a  record  before  decree  eoiild  be  ^pronounced^ 
and  that,  therefore,  it  might,  in  its 'consequences,  be  considered 
as'one  of  the  extraordinary  actions  contemplated  by  theifjfti 
maAdn  of  thevot  ef  PuUamut;  and  that  it  was  tom«queirQ)r 
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17  Dee.  1830;  competent  to  pronounce  decree  de  piano,  for  the  purpose  of 
enabling  the  pursuer  to  adjudge. 

The  following  interlocutor  was  pronounced : — *  The  Lord 
*  Ordinary  having  heard  the  counsel  for  the  parties,  and  ad- 
^  vised  with  the  Lords  of  the  First  Division  of  the  Court,  de- 
^  cems  against  the  defender  for  L.10,000  sterling,  in  terms 
^  of  the  conclusions  of  the  libel,  to  the  effect  of  adjudication, 
'  reserving  all  objections  contra  executionent^ 

To  this  interlocutor  /Ae  Court  adhered,  on  advising  are- 
claiming  note  for  the  defender. 

lA>td  Corefumse,  Ordinary.       Act.  Baird.       Kerr  j-  Dickton,  W.  S.  Agentfc 
Alt.  RUtfterford.         Edtrard  M^MUlan^  Agent. 

T. 


Bontlne  o. 
Graham. 

Proeett, 
Siai.  6  Geo. 
IV.  c.  i20, 
^ecL  27. 


Judgment. 


Ko.  XLIV. 


FIRSfT  DIVISION. 

18  December  1829. 


Mrs  M.  H*  SPEIRS 

against 

W»  C.  C.  GRAHAM  and  Otheas, 

Presumed  Will. — Legacy — J  promswn  by  a  father  in 
favour  of  hut  daughter  having  been  recalled  by  a  deed  of 
revocation  proceeding  on  the  narrative  thaty  by  the  will 
of  another  party ,  she  had  been  left  a  legacy  to  a  certain 
ewtenty  on  the  condition  thq,t  it  was  to  be  in  full  of  this 
provision^  and  all  claim  she  had  against  her  father ;  and 
it  afterwards  turning  out  thaty  by  a  deed  dated  poste* 
rior  to  the  fathers  deaihy  this  third  party  had  left  a  legacy 
to  the  daughter  to  the  ewtent  ea^pectedy  but  restricted  to  a 
liferenty  the  fee  being  payable  conditionally  to  her  issucy 
or  her  husbandy  and  under  no  condition  that  the  legacy 
was  to  be  in  full  of  any  claim  which  the  daughter  might 
have  against  the  estate  of  her  father-^-^found  that  this  was 
not  such  a  mistake  as  to  nullify  the  revocatUmy  and  en- 
title  the  daughter  to  claim  the  provision  in  her  fathers 
iond 
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Bt  the  entail  of  tke  estate  ot  Gartmore,  power  was  reserv'-  is  Dec.  1820. 
ed  to  the  granter,  and  the  other  heirs  of  entail,   to  grant    ""-"nr^^ 
provisions  out  of  the  estate  to  their  younger  children,  *  not^P®^"'''  „ 
^  ezceedmg  three  years  rent  of   the  said  lands  and   estate,       

*  so  jar  as  they  ate  free  at  the  time,  and  not  affected  with  Presumed 

"Will 

*  liferents,  and  after  deduction  of  liferents  and  annuities  which  Legacy. 
^  may  affect  the  same.^     Robert  Graliam,   the  pursuer^s  fa- 
ther, succeeded  as  heir  of  entail;  and  he  executed  a  bond 

of  provisioii  (referring  to  the  clause  in  the  entail)  in  fa- 
vour of  his  younger  children  for  L.I  0,000,  *  or  such  part 
^  thereof  as  shall  be  found  to  amount  to   three  years  free 

*  rent  of  the  foresaid  lands  and  estates,"  &c.  subject  to  such 
division  as  he  should  appoint  by  a  writing  under  his  hand. 
He  afterwards  executed  a  deed  of  division,  in  M'hich  he  nar^ 
rated  that  his  eldest  son  (the  defender)  would  succeed  to  the 
estate  of  Grartmore,  and  his  other  son,  Nicol,  would  succeed 
to  the  entailed  estate  of  Ardoch ;  he  therefore  appointed  the 
said  sum  of  L.10,000  to  be  equally  divided  between  his  two 
daughters,  one  of  whom  was  the  pursuer. 

To  this  deed  of  division,  Mr  Graham  afterwards  added  a 
codicil  in  the  following  terms : — '  That  Simon  Taylor,  Esq, 
*'  of  the  island  of  Jamaica,  has  written  to  me,  that,  by  his  last 
(  will  and  testament,  he  has  bequeathed  to  my  two  daughters 
^  aforesaid  the  sum  of  L.10,000  sterling  each,  at  the  period  of 
'  five  years  after  his  death,  upon  condition  that  they  shall 
'  accept  of  it  in  full  of  all  claims  competent  to  them  on  my 

*  death,  and  of  the  provision  I  have  settled  on  them  as  afore- 

*  said.*  Therefore,  he  did  thereby  *  suspend  the  payment  of 
^  the  foresaid  provisions  made  by  me  in  favour  of  my  two 
'  daughters,  during  the  lifetime  of  my  sons  aforesaid,  and 
'  their  issue  respectively  succeeding  to  the  estates  of  Gart- 
^  more  and  Ardoch,  in  terms  of  the  respective  entails  thereof, 
<  vaj  meaning  and  intention  being,  that  the  foresaid  bonds  of 
^  provision  shall  remain  in  full  force  against  the  other  heirs  of 
^  entail  not  descended  of  my  own  body,  succeeding  to  both  or 
'  either  of  the  foresaid  estates  of  Gartmore  and  Ardoch ;  but 
^  without  prejudice  to  my  sons  or  the  male  issue  of  their  bodies 
^  sacceeding  to  both  or  either  of  the  foresaid  estates,  to  execute 

*  bonds  of  provinon  in  £avour  of  the  younger  child  or  children 
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18  Dec.  18^9  <  in  termfl  of  th^  foresaid  entails  ;  and,  in  so  fer  as  that  shall  be 
^  done,  then  I  hereby  declare,  that  the  foresaid  bond  or  bonds 

*  exec^ited  by  me,  relative  to  both  or  eitho-  of  Ijhe  foresaid 

*  estates,  shall  be  void  and  null,  when  liie  male  issue  of  my 

*  body  shall  execute  new  bonds  in  favour  of  their  younger 
^  children,  in  terms  of  the  foresaid  entails.  But,  in  case  of  ny 
^  death  before  the  foresaid  Simon  Taylor,  and  until  the  actual 

*  payment  of  the  L.500  sterling  per  annum  legated  by  him  to 
^  each  of  my  said  two  daughters  becomes  due,  then  my  said 

*  daughters  shall  draw  the  interest  of  my  bonds  of  provision 

*  aforesaid)  for  their  support  and  mainteiianee,  while  ray  said 

*  sons  or  their  male  issue  shafl  possess  the  said  estates  of  Gait- 
^  more  and  Ardoch,  or  either  of  them,  according  to  my  cespee^ 

<  tive  bonds  of  provision  befi  rd  mentioned  afi«ctisg  such  estate ; 
^  keeping  it  always  in  view,  that  my  meaning  is,  diat  upon 

*  the  failure  of  my  male  issue  not  enjoying  either  or  both  of 

<  the  foresaid  ei^tes  of  Gartmore  and  Ardoch,  or  dying  wilJi- 
^  out  executing  the  powers  allowed  by  the  respective  ent&b' 

*  thereof,  by  providing  their  younger  childl'en,  that  my  bonds 

*  of  provision  aforesaid  shall  remain  in  full  force  against  the 

*  other  heirs  of  entail  succeeding  after  ike  heirs-male  of  mf 
'  body.* 

Mr  Graham  died  in  November  1797>  a^^d  was  succeeded  by 
the  defender,  his  eldest  son;  who  executed  a  bond  of  corrobora- 
tion in  favour  of  the  pursuer,  narrating  the  previous  deeds,  and 
setting  forth  that  three  years  free  i^nt  oJF  the  entailed  estates 
amounted  to  L.6728.  9s.  4d.  that  the  interest  of  one  half  of 
this  sum  belonged  to  die  pursuer  ay  and  until  the  death  of  die 
said  Simon  Taylor,  when  the  annual  payment  of  L.SOO  pR>- 
vided  by  him  to  her,  would  commence  \  he,  therefore,  bound 
himself  to  pay  the  pursuer  annually'the  said  sum  of  L.168. 4s:  3d. 
'  "being  the  interest  of  her  share  of  the  provisions,  ay  and  ub- 

*  til  the  death  of  the  said  Simon  Taylor,  Esq.  if  I  or  the  faein 

<  male  of  my  body  shall  so  long  possess  the  sud  entafled  cs- 

*  tate  of  Gartmore.** 
Accounts  of  Mr  Taylor^s  death  were  received  in  April  1818, 

from   which  time  the  defender  refrcsed  to  pay  iJie  annuity 
under  the  bond  of  corroboration,  upon  Ihe  ground  tiiat  it  bad 
by  Mr  Taylor's  death. 
Mr  Taylor  had  ipcecute^  a  tra«t4«ed  md  mikmmit  ^ 
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1808,  bj-  which  he  dureetod   L.IO^OOO  to  be  set  apart'  and  is  Dtc. 
vested  in  gaverhment  securities,  the  interest  thereof  to  be  paid    ^»**«*v^*ii 
to  the  pursaer ;  *  aod,   in   case  of  her  death  without  is^ue,  f}^^^  ^' 

*  whether  in  my  tifetime  or  not,  or,  having  issue,  all  such  issue        - 

^  shall  flepart  this  life,  then  the  said  l^acy  or  sum  of  L.10,000  Pi^emmed 

*  to  be  paid  to  Pel«-  Speirs,  her  husband,  if  he  shall  be  then  ^^^^^ary. 

*  liring,  but  if  he  should  be  then  dead,  sunk  into  my  residuary 

*  fimd.' 

The  pursuer  then  raised  the  present  action,  concluding  for 
j^yment  of  the  full  sum  contained  in  the  bond  of  provision  by 
her  father,  tipon  the  ground  that  the  revocation  of  that  pro- 
Vision  by  the  codicil  proceeded  on  a  mistake,  and,  therefore, 
CDuM  not  be  effectual  in  law. 

The  pursuer  pleaded^ 
'  It  is  an  indisputable  general  proposition  that,  even  in  regard  li^c"^^^*^  * 
to  gratuitous  i»t>visions  or  bequests,  a  revocation  of  them,  pro^ 
<$eeding  entirely  upon  a  mistake  in  point  of  fiatct,  is  not  effec-       * 
tual.     It  may  be  difficult  to  prove  that  a  mistake  occurred,  or 
that  it  was  the  inducting  cause  of  the  revocation ;  but  if  that 
is  made  out,  then  the  general  rule  will  apply,  and  the  revoca- 
tion will  have  no  effect,  because  it  does  not  express  the  actual 
-will  of  the  granter.     This  is  die  rule  laid  down  in  the  civil 
law ;   Voet^  1.  ult.  £F.  de  hered.  instit. 

There  have  been  no  cases  precisely  similar  dedded  in  this 
country ;  but  there  are  many  cases  which  proceed  on  the  as^ 
sumption  that,  in  regard  to  settlements  in  particular,  effect  is 
to  be  given  to  the  presumed  or  supposed  will  of  the  testator, 
even  where  that  will  has  not  been  set  forth  in  tendinis.  Thus, 
where  a  person  leaves  a  legacy  to  a  trustee  for  managing  his  af- 
fairs, or  tutor  and  curator  of  his  children,  the  acceptance  of  the 
office  has  been  considered  as  the  inductive  cause  of  the  l^acy, 
and  if  the  legatee  refuse  the  office,  he  is  not  entitled  to  the  le- 
gacy ;  Leckie  t).  Rennie,  7th  Dec.  17*8,  Falc.  (Mar.  6347-) 
It  is  upon  the  same  principle  that  the  implied  condition,  si 
sine  fiberis  decesserit,  is  held  to  rule  all  settlements  in  favour 
of  third  ^parties ;  made  by  a  person  who  had-  no  children  at  the 
time;  the  presumption  being  tiiat,  if  he  had  haddiildren,  he 
would  not  have  made  a  settlement  in  favour  of  strangers. 

But  the  case  of  a  settlement,  proceeding  on  a  total  mistake 

Vol.  V.  P 
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18  Dec  1829.  in  point  of  fiict,  is  much  stronger.  It  is  not  neoewury  to  resort 
to  presumptions ;  for,  where  a  deed  is  executed  in  pure  mistake 
in  regard  to  the  inductive  cause  of  it,  it  is  not  the  deed  of  ths 
testator,  nor  any  expression  of  his  actual  will. 

In  England  the  rule  of  the  Roman  law  has  been  adopted. 
It  has  been  there  found  that  a  revocation  of  legacies  to  certain 
individuals,  upon  the  supposition  that  they  were  all  dead,  was 
not  effectual,  the  parties  being  alive ;  Campbell  v.  French,  24ith 
Feb.  1797,  3  Veseyjun.  321. 

If  such  be  the  law  as  to  gratuitous  legacies,  it  must  apply  a 
fortiori  to  a  case  like  the  present.     Mr  Graham  was  under 
the  strongest  moral  obligation  to  provide  for  his  daughter.   He 
would  have  been  guilty  of  injustice  if  he  had  not  done  so,  hav- 
ing conveyed  his  whole  estate,  real  and  personal,  to  his  eldest 
son,  and  his  youngest  son  being  heir  to  the  estate  of  Ardoch 
The  only  question  then  is,  whether  this  revocation  was  exe- 
cuted under  a  mistake,  and  whether  that  mistake  was  the  cause 
of  its  being  executed.     There  can  be  no  doubt  of  that  in  the 
present  case — ^the  deed  itself  affords  conclusive  evidence  of  it. 
Indeed,  there  were  two  mistakes  operating  on  Mr  Graham's 
mind.     He  supposed  that  Mr  Taylor  had  left  the  pursuer  the 
sum  of  L.l  0,000  ;  but  this  was  a  mistake  ;  for  at  the  date  of  the 
revocation,  he  had  not  left  any  sum  to  the  pursuer.     His  will 
was  not  executed  for  several  years  aftemards.     And  he  also 
supposed  that  L.10,000  was  to  be  left  by  Mr  Taylor  to  the 
pursuer,  at  her  absolute  disposal ;  but  there  was  no  capital 
sum  left  to  her  in  thb  way.     There  was  merely  an  amiuitj 
corresponding  to  the  interest  of  that  capital  sum,  without  her 
having  it  in  her  poM'er  to  dispose  of  a  single  farthing  of  the 
capital.     There  was,  no  doubt,  a  contingent  provision  to  her 
family;  but  that  was  no  provision  to  the  pursuer  herself; 
and  it  is  absurd  to  maintain  that  the  liferent  of  a  sum  is  equal 
tti  the  fee  and  unlimited  power  to  dispose  of  the  capital.    There 
was,  therefore,  here  a  most  palpable  mistake,  and  that  mistake 
is  expressly  assigned  in  the  deed  as  the  cause  of  its  execution. 

But  Mr  Graham  was  under  a  still  more  material  mistake  ia 
executing  this  revocation.  It  does  not  proceed  upon  the  sup- 
]XMition  that  the  provision  which  he  supposed  had  been  made 
by  Mr  Taylor  was  sufficient  for  the  pursuer ;  but  that  pro- 
^nmon  wiw  nuide  expressly  on  the  condition  that  it  should  be 
ajcept  d  of  ia  full  of  all  claims   competent   to  the  purkUtt" 
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agamst  her  &ther  at  his  death,  and  of  the  previous  provision  her  18  Dec  I8t9^ 
father  had  made  for  her.     No  such  condition  was,  however,  at-    V^  if  ""^ 
tached  to  Mr  Taylor's  legacy,  and  this  important  mistake  wasQ^J,^ 
the  sole  cause  which  led  to  the  revocation.    He  imagined  that  the      — ' — 
right  of  his  daughters  to  Mr  Taylor's  provision  depended  on'^^^*"^ 
their  taking  nothing  under  any  deed  of  his ;  and,  acting  \mder  Leffocp. 
this  belief,  he  considered  it  imperative  upon  him  to  execute  the  , 

revocation ;  but  that  belief  having  been  entirely  erroneous,  itpieas. 
cannot  be  maintained,  in  consistency  with  the  legal  principles 
applicable  to  such  cases,  that  the  revocation  can  be  effectual. 

Pleaded  for  the  defender — 

The  codicil  executed  by  Robert  Graham  effectually  revokes  ^^fen^^t, 
the  bond  of  provision  in  favour  of  the  pursuer.  That  revoca-^le** 
tion  was  not  conditional  but  absolute.  ,  Whatever  the  motive 
may  have  been,  the  pursuer's  bond  of  provision  was  recalled 
imequivocally  by  a  regular  and  formal  deed  of  revocation. 
Nothing  can  be  more  dangerous  than  to  overturn  a  solemn  and 
deliberate  deed,  merely  because  its  narrative  may  be  inaccurate 
in  a  ^eater  or  less  degree. 

The  doctrine  laid  down  by  the  institutional  writers  and  deci- 
sions goes  farther  than  what  the  plea  of  the  defender  requires, 
and  supposes  deeds,  far  more  incorrect  in  their  narrative  than 
the  revocation  in  question,  according  to  any  view  which  even 
the  pursuer  gives  of  it ;  Stair ^  iii.  8,  24  ;  Ersk.  iii.  9,  8  ;  Lord 
Cooper  o.  Dr  Strang,  26th  March  1629,  Durie  (Mor.  6355) ; 
Jamieson  v.  M^Leod,  3d  Dec.  1661,  Stair  (Mor.  6356)  ;  Weir 
V.  Earl  of  Callender,  26th  July  1678,  Stair  (Mor,  6363) ; 
Rulef .  Reid's  Children,  24th  July  I707,  Forh.  (Mor.  6364)  ; 
Weir  c.  Earl  of  Mardi,  23d  June  1724,  Edgar  (Mor.  6365)  ; 
Stewart  v.  Henderson,  13th  Dec.  1825. 

The  principles  adopted  in  these  various  cases  are  those  of 
the  Roman  law  ;  Inst.  ii.  20,  31 ;  and  the  English  law  is  the 
same ;  2  Roberts^  40-41,  1  Roper y  148 ;  and  Powell  on  Devi- 
zes^ 625. 

Under  all  these  authorities,  it  is  incumbent  upon  the  pursuer 
to  make  out  that  the  alleged  error  was  in  substantialibus,  and  so 
gross,  that,  but  for  the  mistaken  impression  under  which  he  la- 
boured, Mr  Graham  would  not  have  executed  his  codicil  at  all. 
And  this  -is  mora  Aooessary,  as  the  competition  does  not  tak« 
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18  Dec  \P>2d.  place  with  the  general  heirs  or  executors  of  the  granter,  but 
^  with  a  third  party,  who  was  intended  to  be  favoured.     Where 

a  legacy  is  taken  away  from  one  person,  and  in  the  same  deed 
of  revocation  given  to  another,  M'hich  is  substantially  the  case 
here,  an  erroneous  narrative  of  the  cause  of  revocation  is  en- 
titled to  little  consideration,  because  the  regard  of  the  testator 
for  the  second  party  named  renders  it  more  difficult  to  say  what 
was  the  real  inducement  for  revoking  the  original  legacy. 

From  the  estimated  rental  of  the  estate  of  Gartmore  at  the 
time  the  revocation  was  executed,  the  most  reasonable  suppo- 
sition is,  that  Mr  Graham  was  chiefly  influenced  by  the  con- 
sideration .that  his  daughters  were  now  likely  to  be  better  pro- 
vided for  than  his  eldest  son,  and  that  it  was  no  longer  expe- 
dient to  burden  the  son  with  the  daughters'*  provisions.  It  is 
impossible  to  suppose  that,  if  Mr  Graham  had  survived  Mr 
Taylor,  he  would  have  set  aside  the  codicil,  even  if  the  pur- 
suer had  only  drawn  L.10,000  from  Mr  Taylor's  estate ;  but, 
in  point  of  fact,  by  eventual  interests  which  she  had  in  Mrs 
Taylor's  will,  and  by  the  death  of  her  sister,  she  has,  at  one 
time  or  another,  received  L.30,000j;  so  that  the  presumption 
is  that,  ]f  Mr  Graham  had  still  been  alive,  he  would  not  have 
recalled  the  revocation. 

But  even  if  there  had  been  some  difference  betv^'een  the  con- 
templated and  actual  legacies  left  by  Mr  Taylor,  it  is  enough 
that  these  legacies  were  substantially  granted.  The  provisions 
with  regard  to  the  pursuer's  legacy  did  not  alter  its  substance, 
but  introduced  merely  arrangements  for  family  purposes ;  and 
V-w  other  legacies,  contingent  and  direct,  to  which  she  was  en- 
titli'd  by  Mr  Taylor's  will,  rendered  Jier  situation  actually  bet- 
ter than  had  been  contemplated  by  her  fether.  The  assur- 
jinces,  then,  upon  which  the  revocation  is  said  to  have  proceed- 
ed were  su])stantially  complied  T^'ith ;  and  it  is  of  no  conse- 
quence that  ^Ir  Taylor,  in  his  wiJl  of  1008,  when  he  knew 
tliat  the  provit<ions  over  Gartmore  were  revoked,  did  not  insert 
the  then  ininecessary  condition  that  the  pursuer,  before  draw- 
ing Iier  legacies,  should  renounce  the  provisions  at  one  tune 
grafted  to  her  by  her  father.  Mr  Taylor's  will  of  1808  con- 
tained a  revocation  of  former  wills ;  so  that  it  is  to  be  pre- 
sumed that  he  had  gi-anted  legacies  to  the  pursuer  at  the  date 
of  her  fathe/s  codicil.    But,  at  any  rate,  the  grantmg  of  these 
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kgades  uk  anfy  title  bef<^e  bis  ^eath  was  sufficient  to  bar  any  lo  Pec«  1829. 

dasm  i)T  tiie  irarsucr  to  the  »roviai4»s  uoiler  the  bond  by  her„    7 
-    ,  ,.  ,  1     ,\        ^  1-  .^        1  ,  Speirs  ff, 

ntiier»  winch  were  revoked  by  the  codicil  Bubsequently  exe* Graham. 


Presumed 
Will. 

*  The  Lord  Ordinary,  on  adming  casesj  pronounced  the  foU  ^-etjaaf. 
lowing  interlocutor  and  note  t — *  Having  considered  the  re* 
^'TiBedcnea  and  wh<fle  process,  sustains  the  defences,  aesoil- 

^  aies  the  defenders,  and  decerns ;  finds  the  defenders  entitled 
^  to  expenses ;  allows  an  acooust  thereof  to  be  given  in ;  and 

*  remitB  to  the  anditcNr  to  tax  th^  same,  and  to  report." 

'  JVb^.— It  is  a  general  rule  of  the  civil  law,  which,  ac^ 
^  cording  to  all  our  institutional  writers,  has  also  been  adopted 
^  with  OS,  Aat  a  false  cause  does  not  vitiate  a  legacy ;  and  if 

*  tins  rule  has  been  in  any  respect  relaxed,  it  is  only  in  tiie 

*  case  whfloe  it  appears  Q^ain,  that  had  the  testator  known 

*  the  truth,  he  would  not  have  left  the  legacy.     The  same 

*  principle  seems  applicable  to  a  revocation. 

*'  ^  Now,,  grtoting  that  the  late  Mr  Graham  laboured  under 

*  a  mistake  as  to  the  nature  of  the  will  he  conceived  to  have 

*  been  made  by  Mr  Taylor — a  thing  by  no  means  certain,  as 

*  it  is  highly  probable  there  may  have  been  a  will  at  the  time 
'  in  the  terms  supposed — still  it  does  not  appear  to  the  Lord 

<  Ordinary  that  the  difference  betwixt  the  will  supposed  and 

*  that  actually  left  is  such,  that  had  Mr  Graham  been  able 

*  to  foresee  the  manner  in  which  Mr  Taylor  did  ultimately 

*  dispose  of  his  succession,  he  would  in  all  probability  have 

*  acted  otherwise  than  he  did. 

*  The  Lord  Ordinary  cannot  think  that  the  supposed  oondi^ 

<  tional  form  of  Mr  Taylor's  legacies  operated  as  the  sole,  or, 

*  indeed,  as  any  considerable  inducement  to  the  revocation  of 

*  the  provisions.     This  was  a  circumstance  which,  instead  of 

*  requiring  a  revocation,  went  to  render  it  unnecessary,  by 

<  making  it  clearly  the  interest  of  the  daughters  to  renounce 

<  all  claim  under  the  bond. 

'  The  main  reason,  it  is  presumable,  was  that,  his  daugh^ 
«  ters  being  otherwise  secure  of  a  sufficient  provision,  he  did 
«  not  choose  to  burden  his  son  longer  than  till  this  provision 
'<  became  eifectnal.  But  this  reason  remained  equally  strong, 
^  whether  the  legacies  should  turn  out  to  be  pure  or  condi^ 

*  tional 


Digitized  by 


Google 


SSO  DECISIONS  OF  THE  No.  U 

It  Dec  1829.  '  It  IS  true  that  the  pursuer^s  interest  under  the  will  ii  not 

'^  ^  *  exactly  the  same  Trith  that  her  &ther  snpposed  she  would 

^^^1^  *  have  when  he  executed  the  revocation.    But,  though  different 

■  '  in  form,  it  is  certainly  not  less  valuable ;  and  it  cannot  rea- 

w'S*"^  *  sonably.be  inferred  that,  had  Mr  Graham  been  aware  of  the 

Le^foe^.  *  difference,  it  would  have  had  the  effect  of  indudng  him  to 

*  refrain  from  revoking  the  provisions. 

*  On  the  whole,  as  there  seems  no  sufficient  reason  to  coo- 
^  elude  that  Mr  Graham  might  not  have  equally  executed  his 
'  revocation,  though  he  had  been  able  to  foresee  the  precise 

*  terms  of  Mr  Taylor's  latter  will,  any  mistake  which  he  may 

*  have  made  in  stating  the  inductive  cause  of  the  revocation 

*  cannot  have  the  effect  to  invalidate  that  deed. 

*  Conceiving  this  an  effectual  defence  against  the  action,  the 

*  Lord  Ordinary  thinks  it  unnecessary  to  notice  other  grounds 

*  of  defence  which  are  argued  in  the  very  able  cases  before 

*  hun; 

Judgment.  Against  this  interlocutor  the  pursuer  presented  a  reduming 

note ;  but  the  Court  adhered. 

Lord  Ordintry,  Newtcn.  Act.  Dean  (tf  Fac*  (J^frey)  Jam€90fu  Btm- 
ter^  CampbeU,  ^  Caihcart^  Agents.  Alt  SJOne^  ChrUiinm.  E.  M^MU- 
Ian,  S.  S.  C.  Agent.        D.  Clerk. 

T. 


FIRST  DIVISION. 

No.  XLV.  19  December  1829. 

J.  CORBET  rORTERFIELD 

afjaviht 

GEORGE  GARDNER. 

Ki  AK. — An  assessment^  when  necessary  far  building  a  parish 
churchy  can  only  be  laid  on  and  levied  by  the  presbytery 
after  a  contract  entered  into  with  tradesmen  for  building 

iliu  church  af  a  certain  rrnd  sprcifir  rrpenss. 
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The  parish  church  of  Kiitnaoolm  having,  at  a  meeting  of  tiie  ^^  '^^'  ^^^^ 
heritors  (27th  June  1828)  heen  declared  to  be  in  a  ruinous „  TTTT 
and  unsafe  state,  it  was  agreed  that  a  new  one  should  be  built.  Gardner. 
A  variety  of  meetings  were  held,  and  a  considerable  delay  took       ' 
place.     Mr  Porterfield,  who  was  the  principal  heritor  in  the 
parish,  had  proposed  that  the  site  of  the  church  should  be 
changed,  but  he  ultimately  &iled  in  getting  the  consent  of 
the  requisite  number  of  the  heritors.      Several  plans  had 
been  given  in  with  a  view  to  this  proposed  alteration ;  but 
one  more  ad^ted  to  the  old  site  was  at  last  agreed  upfon. 
Along  with  the  plan,   the  architect  gave  in  ^  an  estimate 
'  of  the  probable  expense  of  executing  said  plan  and  speciilca- 
'  tions,^  amounting  to  about  L.1445,  &c.     No  offers,  however, 
were  received  from  tradesmen,  or  contracts  entered  into  for  the 
actual  building ;  and  at  a  meeting  (1st  July  1829)  the  pres- 
bytery, founding  upon  the  estimate  given  by  the  architect, 
proceeded  to  assess  the  heritors  for  L.1500,  to  cover  all  ex- 
penoes ;  and  appointed  the  respondent  to  uplift  the  assessment. 

Thereafter,  upon  a  charge  being  given  to  Mr  Porterfield  to  Suspender*s 
pay  his  proportion  of  the  assessment,  he  presented  a  bill  of  sus-  P^^ 
pension,  upon  the  ground,  inter  alia,  that  it  was  illegal  and  in- 
competent on  the  part  of  the  presbytery  to  assess  the  parish  in 
any  random  sum,  not  only  when  the  heritors  had  not  refused 
to  assess  themselves,  but  before  any  offers  had  been  obtained 
for  building  the  church,  or  any  contract  entered  into,  the 
power  of  assessment  being  competent  to  the  presbjrtery  only 
when  the  heritors  i^l  to  assess  themselves,  and  when  the 
amount  of  the  assessment  is  actually  ascertained  by  a  contract 
entered  into  with  tradesmen  for  performing  the  work  at  a  cer- 
tain and  specific  expense. 

It  was  answered — 1.  That  the  course  which  was  hereBesj  ndenfi 
followed  in  laying  on  an  assessment,  before  concluding  finally  ^^^ 
with  tradesmen,  was  agreeable  to  practice  in  some  instances, 
and  was  sanctioned  by  the  decision  in  the  case  of  McNeill  and 
Nicol8on,24th  Jan.  1828,  S.  and  D.  That  there  had  bo<n 
implied,  if  not  an  express  consent  by  the  whole  heritors,  to 
the  mode  of  assessmisnt  which  h^^d  been  adopted ;  and  the  conn- 
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10  Dec.  1820.  plainer  was  thus  -barred  from  chaUenging  it.     Besides,  he  did 

'-"  »  ^'    not  complain  of  any  over  assessment,  or  aflege  that  any  le- 

Gw^ncn^^*'   epectable  tradesman  had  given  an  assurance  that. the  wwk 

..._       m\M  be  done  for  lees ;  and  he  had,  therefore,  no  Intimate 

^^^  •     ^futerest  to  interfere  with  the  pioceedii^. 

*^The  Lord  Ordinary  repmrted  the  question  on  the  bill  and 
e2i:i\rers,  and  added  the  following  note. 

'  A^o^— ^The  Lord  Ordinary  reports  this  ca^  because  tins 
^  course  appears  to  be  the  best  for  die  interests  involved,  acr 
'  cording  to*  the  opinion  which  he  has  formed  of  the  case. 

*'  His  i^inion  is,  that  the  fourth  reason  oi  suspension"  (the 
Due  above  recited)  ^  is  well  founded. 

<  He  thinks  that  it  may  be  safely  held.  Is/,  That  the  matter 
^  of  the  erection  of  a  new  ohurch  was  legitimately  in  the  hands 
>  of  the  presbytery ;  and,  2c%,  That,  thongfa  the  comphaner 
^  had  originally  entertained  different  views  in  regard  to  tiie 
^  most  eligible  site  of  the  new  church,  and  had  afterwards  ob- 
^  jedted  to  the  plan  proposed,  as  ill  suited  to  the  cddsite,  he  had 
f  at  last  waived,  and  does  now  waive,  all  objection  to  that  plan, 
^  This  has  been  stated  to  the  Lord  Ordinary. 

^  But  the  important  point  in  controversy  is  this :  Thejtfe^by^ 
^  tery,  assuming  theplan  to  be  settled,  and  having  neeeived  ce»- 
^  t^in  specifications  from  an  architect,  together  'with  an  estimate 
^  *  of  a  detsulednature,  t^  the  same  architect,  as  to  the  probable  exr 
*'  pense  of  erecting  such  a  church,  have  at  once  given  decree 

<  adsessii^  the  heritors  for  the  amount  of  that  assessment, 
^  Yf'ithout  obtaining  any  estimate  for  actual  contract,  and  while 

<  they,  at  the  same  tine,  suppose  that  a  committee  of  the 
^  heritors  are  still  to  advertise  for  estimates,  and  to  enter  into 
*•  a  contract.  The  complainer,  who  has  about  one^third  of  the 
(  valuation  of  the  parish,  says  that  this  proceeding  is  irregular 
*  and  illegal. 

^  It  is  strongly  pleaded  that  the  complainer  had  consented 
^  to  this  proceedings  Tlus  would*  supersede  any  general  ques- 
(  tion.  But,  after  a  care&l  examination  of  the  whole  minutes, 
^  the  Lord  Ordinary  is  satisfied  that  thpre  is  no  foundation  for 
^  it."  (His  Lordship  here  gives  his  reasons  toft  holding  that 
Mr  Portierfield  was  not  barred  from  raiaing  the  question.) 

^  The  question  not  lieing  excluded,  it  seems  to  be  of  impor- 
<  tance.     In  general,  the  duty  an^  the  right  of  regulating  the 
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ereetUm  of  a  nefr  (Ainadh  Iteloiigr,  in  .tliBUBi  io^fsmAtj  to  the  l»  Dec.  latik 

heritofs.     The  preAyterylsTjutfiidiatiaBi  cdmiiats  ki  m  ogfaC  to    '^  »  ^' 

flee  ihst  a  aufficieiit  dneh  k  yrimieA^^^  rigU;  to  awiine^;^[^** 

the  direction  of  the  matter,  if  fbnm  be  ]BdbBe'iieia3r-«***«nd  a       -— — - 

right  to  give  decree,  if  necessary,  for  assessing  the  heritors       ^^^ 

for  the  sum  duljr  ^aaoBrksahai  In  be  phqwaid  aeedsarf  for 

defraying  the  actnal  tap^ns^  of  a  ftpeifific  bilSdii^    Bit  iA 

seems  to  requiare  flcriaaB  d&mUjinJAim  "WliflChBr  the  pnitiyy-* 

tery  will  be  justified  in  matamg  ma  actiMpl  uusciliMt't>  on  anjr 

mere  ealeiikidon  of  the  picobalfle  esfmnv  of  a  pikn^  without 

receiving  estimatafroKi  bmldm  wbactfar  to  eontviGiifcit  dm 

work,  or  seeing  a  S|nin3Bo  cnntOKt  for  tke  ctaSBiilBoi,  of  U^ 

There  may  be  much  ierefidar  pnooilca  ^ftfacaa  fliOB  i»ji«  blw 

jedion  taken  or  triei.    Bm  aHik  a  pn»o«dibif  iisnfai  tbiio 

contrary  to  leffd  prinaqpie^  baaaosB'  tlAe  pnlbyiui^  Imtte'aai 

geaefd  power  of  attaasii^  heritors,  but  odif  m  mUaUiar^ 

power  of  asBOsringfor  defraynig'tiwaotnaLeatpense  of  a  de^ 

fined  cfanreh,  asoertaiiiBd  to  be  nooiMttrjr^  and  aho  to  fe  ai 

dangerona  tendency,  beeanse  the  eelhuate  of  an  arcfaiteit  wha 

makes  the  plan,  but  does  not  mean  to  contract  for  the  wdr&v 

ascertains  no  fixed  basis  of  acfuai  eiqiani^  and  may  lead  both 

the  presbytery  and  the  heritDrs  into  very  great  and  sedoafl 

errors  in  the  whole  andertaking;    If  the  estmate  is  too  hrge,- 

it  unplies  an  over-aisenment  not  wanraaited  by  any  law.  But 

if  it  ifl  too  low,  which  is  the  moie  pitpbaUe  ease,  expenenco 

shews  that  it  may  be  ao  very  for  too  low,  tiiat  the  eiliibition 

of  a  true  estimate  of  the  aetnal  ecqieiise  would  have  diewn  to 

all  parties  the  inezpedienoy  of  proceeding  with  such  a  buikl- 

ing;  and  every  resolution  to  assent  to  a  particular  plan  must 

be  understood  to  have  a  qualified  relation  to  the  price  at 

which  it  can  really  be  executed. 

<  The  Lord  Ordinary,  therefore,  doubts  very  mndi  the 
legality  of  the  proceeding  of  assessing  on  the  architect^  specu- 
lative estimate,  before  receiving  estimates  for  contract ;  and 
he  thinks  that  the  proposal  in  the  two  resolutions  of  the 
heritors,  on  the  S3d  July  1829,  was  perfectly  reasonable, 
and  much  more  consonant  to  correct  practice, 

*  He  thinks  it  right  to  add,  that  he  sees  no  cause  to  doubt 
the  sincere  desire  of  all  the  parties  to  get  a  proper  church 
erected  with  as  little  delay  as  possible. 
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Porterfleld^v. 
Gardner. 

KMk. 

Opinion  of 
Court. 


Judgment, 


*  If  the  Lord  Ordinary  were  to  dedde  the  case,  he  would 
either  pass  the  bill,  or  remit  with  instructions  to  recal  the 
decree  of  assessment,  and  order  estimates  for  a  oontract,  and 

<  thereafter  to  assess  of  new.^ 

The  Court  concurred  unanimously  with  the  Lord  Ordinary 
in  thinking  that  Mr  Porterfidd  had  not  consented  to  the  pro- 
ceedings complained  of;  and,  on  the  general  question,  they  also 
concurred  in  the  observations  ocmtuned  in  his  Lordship^s  note. 

Lord  Balgray  observed— That  presbyteries  had  no  right  to 
put  their  hands  into  the  pockets  of  heritors,  upon  such  hypo- 
theticai  estimates  as  had  here  been  founded  on.  What  ought 
to  have  been  done,  after  the  plan  was  approved  of,  was  to  have 
recdved  offers  from  tradesmen  for  the  building  of  the  churdi ; 
and  the  proper  time  to  lay  on  an  assessment,  if  the  heritors 
themselves  delayed  to  do  so,  was  after  a  contract  was  entered 
into,  by  which. the  amount  of  the  expense  was  fixed.  But 
all  this  had  been  omitted ;  and  his  Lordriiip  would  be  vcvy 
sorry  to  see  such  loose  proceedings  sanctioned  by  the  authority 
of  the  Court. 

The  other  Judges  concurred ;  and  the  following  interlocu- 
tor was  accordingly  pronounced :  *  Remit  to  the  Lord  Ordi- 

*  nary  with  directions  to  remit  the  cause  to  the  presbytery, 

*  with  instructions  to  recall  their  decree ;  and  ordain  the  htfi- 

*  tors  to  receive  estimates,  and  enter  into  contracts  with  trades- 

<  men  for  buildmg  the  new  church  in  question;  and  there- 

*  after  to  assess  themsdves  for  such  sums  as  may  be  necessary, 
'  to  be  paid  by  instalments  or  otherwise  as  they  shall  judge  fit ; 

*  and  remit  further  to  the  Lord  Ordinary  to  find  the  re- 
'  spondent  liable  in  expenses.'* 


Lord  Mtmef^y  Ordintry.  For  the  Suspender,  SoL^Gen,  (Hope).  A, 
Stpinton^  W.  8.  Agent.  Alt.  Skeney  Cuninghame.  (7i^#aM-Cray«, 
Wardlaw,  and  Dabsiell,  W.  S.  Agents. 
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SECOND  DIVISION. 

No.  XLYI.  19  December  IQS9. 

JANE  FORBES 

against 

JAMES  BRAICE. 

Jurisdiction — .A  sheriff'  is  incompetent  to  judge  in  a  claim 
of  aliment  by  a  wife  against  her  husband^  although^  in 
cases  ofeoBtreme  destitutiony  he  may  award  temporary  re- 
Uef. 

FoKBss  brought  an  action  before  the  sheriff  of  Aberdeenshire, 
atating  that  die  was  the  lawful  wife  of  the  defender  Braick, 
who  had  deserted  her  for  many  years  without  affording  her 
any  support ;  and  that,  being  in  consequence  utterly  destitute, 
she  was  latterly  obliged  to  live  on  charity ;  and  concluding  for 
payment  of  a  sum  as  a  solatium  for  the  injury  sustained  by  her 
through  his  desertion,  and  to  enable  her  to  pay  debts  which 
she  had  been  obliged  to  contract ;  ^  also  that  he  should  be 

*  ordained  to  take  the  pursuer  into  £unily  with  him,  and  to 
'  lire  with  her  as  his  wife;**  '  &iling  which,  to  pay  to  the 
^  pursuer  ten  shillings  sterling  weekly  in  name  of  aliment'or 

*  separate  maintenance^ — such  aliment  to  be  payable  ^  aye  and 

*  until  he  take  her  to  live  with  him  as  above,  or  their  said 

*  marriage  is  dissolved.** 

The  defender  admitted  that  the  pursuer  was  his  lawful  wife 
— that  they  did  not  live  together  for  many  years — and  that  he 
contributed  nothing  towards  her  maintenance  during  that 
period,  while  he  did  not  deny  that  she  was  in  the  state  of 
utter  destitution  which  she  represented.  He  maintained,  how- 
ever, that  her  habits  and  conduct,  which  (and  not  his  alleged 
desertion)  were  the  cause  of  her  living  apart  from  him,  afford- 
cd  a  sufficient  defence  against  the  claim  for  aliment.  He  fur- 
ther pleaded,  that  the  action,  being  of  a  consistorial  nature, 
was  not  comi)etent  before  the  sheriff. 
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19  Dec.  1829.  The  sheriff  decerned  against  the  defender  for  aliment  at  the 
rate  of  five  shillings  per  week,  to  continue  while  he  declined 
to  admit  the  pursuer  to  cohahit  with  him  as  his  wife,  or  till 
their  marriage  should  be  dissolved.  -  Thedeiender,  accordingly, 
paid  the  aliment  awarded  for  some  years ;  but  he  aftem^ards 
refused  to  continue  l3ie  payment,  and  presented.^ahiU  of  Sus- 
pension of  a  charge  pven  by  the  piumier,  in  virtue  of  the 
sheriff's  decree,  on  the  ground,  chiefly,  that  a  sheriff  has  no 
jurisdiction  in  questions  of  aliment  between  husband  and  wife, 
these  cases  being  appropriated  to  th«  censorial  court,  to  the 
exclusion  even  of  the  jurisdiction  of  the  Court  of  Session,  except 
as  a  court  of  review ;  Wylie  t?.  Hamilton,  8th  July  1884.      - 


Forbes  v, 
Bntick. 

Defender*^ 
Piea. 


Pursuer^ 
Plea. 


It  was  a^nsv^ered — lat^  That  it  is  expressly  laid^  down  by 
Erskine,  i.  5,  29$  and  assumed  in  the  case  of  Duff  v.  Stewart^ 
March  1776  (^  BrowrCs  Sup.  491)  that  judges  ordinary  have 
a  cumulative  jurisdiction  with  tlie  commissaries  in  actions 
'  brought  by  wives  for  a  separate  alimony  against  their  hB*s 
*  bands,''  It  has  accordingly  been  the  unifi>rm  practice  of  sheriffs 
to  judge  in  such  questions,  which  is  a  sufficient  foundation  fbi^ 
sustaining  their  jurisdiction  even  if  it  were  true  that  the  Court 
of  Session  hdds  itself  incompetent  to  take  cognizance  of  claims 
of  this  description  in  the  first  instance.  The  Court  of  Session, 
however,  sustains  its  jurisdiction  to  the  extent,  at  least,  of  af- 
fording temporary  aliment  to  wives  against  their  husbands ;  atid 
the  aliment  awarded  here  cannot  be  truly  viewed  in  the  light 
of  a  permanent  pro\'ision.  2rf,  Besides,  the  defender  homolo- 
gated the  sheriff's  decree  by  pa}nnent  of  the  aliment  for  several 
years. 


Judgment. 


Opinion  of 
Court. 


The  Lord  Ordinary  refused  the  bill  ;-r-but  the  Courts  by  a 
unanimous  judgment,  recalled  his  Lordship's  interlocutor,  and 
remitted  the  cause  to  the  sheriff,  with  instructions  to  dismiss 
the  action  as  incompetent. 

Lord  Jt^tice-Clerk,-^!  have  not  the  smallest  doubt  as  to 
the  necessity  of  passing  this  bill.  The  action,  in  all  its  parts, 
was  clearly  consistorial,  and,  therefore,  would  not  have  been 
competent  even  before  this  Court,  and  stiH  less  could  it  be 
^mpetently  entertained  by  the  sheriff.  Whatever  Mr  Erskine 
says,  this  Court  has  solemnly  decided  that  it  has  no  jiui^dictton 
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in  questions  of  this  nature  in  the  first  instance,  even  with  the  19  Dec.  I829. 
consent  ot  tSe  parties,  aKfioiigh  it'  has  power  to  give  an  in-  * 

terim  snm  to  beep  the  party  claiming  aliment  from  starving,     jjraick. 

Lard  Cringleiie,^^!  hold  this  was  just  an  action  of  adher-       

cnce,  and,  consequently,  incompetent  hefore  the  sheriff.  Junsdtcuon. 

Lard  Glenlee.-^^l  have  not  the  least  douht  on  the  matter,  opinion  of 
The  only  question  is,  whedier  we  should  not  award  a  smn  toi  Court, 
keep  the  woman  from  starving.     Upon  an  application  by  a 
infe  who  has  been  turned  out  of  her  husband's  house,  it  may 
be  competent  for  the  sheriA^,  not  to  give  an  aliment,  but  a  sum 
lt>  relieve  Ker  from  absolute  want. 

Lord  PUmilly4 — It  is  impossible  to  hesitate  in  passiag  the 
bill,  particularly  when  we  look  to  the  different  conduiions  of 
the  action  beforo  the  sheriff. 

The  Cowrt^  however,  ultimately  considered  it  the  better 
bourse  to  instruct  the  sheriff  to  dismiss  the  action. 

t^fd  Moner^^  Ordinary.         For  the  Farsuer,  MorSf  iHttgwaU.        Atf/il 
iaA  hmtMt  W.  S.  Agents.  For  the  Defeoder,  Jamewn^  Moin 

JoAo  Joppf  W.  £L  Agent. 

S. 


SECOND  DIVISION. 

No.  XLVII-  19  December  1829. 

WILLIAM  SCOTT  MON CRIEFF— Pc/t^toww-. 

StAtiTTE Tailzie.— -4  charter  of  entailed  landsy  ewpede 

bv  virtue  of  an  att  of  £arliament,  having  provided,  that 
^  the  whole  debts^  deeds,  dispositions,  obligations,  and  acts, 

*  contracted,  granted,  done,  or  committed,  contrary  to  the 

*  aforesaid  conditions,  provisions,''  4rc.  shall  be  void  and 
null,  and  in  the  instrument  of  sasine  following  thereon, 
the  word  ^  granted^  being  omitted,  the  Court  declined  to 

*  approve  of  the  titles  as  correctly  prepared  in  confyrmily 
with  the  act  of  Parliament. 


A  I 
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No.  47. 


Moncrieff, 
Tetitioner. 

Staiut$. 
Tailmis^ 


19  Dec  1829.  The  petitioner's  entailed  estate  of  Newhalls  was,  under  autho- 
rity of  an  act  of  Parliament  obtained  for  that  purpose,  ex- 
changed for  the  entailed  lands,  of.  Kirkton  and  Whitelaw,  be- 
longing to  the  Earl  of  Koseberry  ;  and  the  disposition  and  deed 
of  entail  executed  by  the  Earl  in  favour  of  the  petitioner  and 
other  heirs  of  entail  having  been  approved  of  by  the  Court,  was 
recorded,  and,  thereupon,  charters  were  obtained ;  and,  in  vir- 
tue of  the  precepts  of  sasine  therein  contained,  infeftments  were 
taken  and  recorded. 

Thereafter,  the  petitioner  applied  to  the  Court  to  find  that 
the  entail  had  been  recorded  in  due  form,  and  his  titles  pro- 
perly made  up  under  it. 

A  remit  having  been  made  to  a  professional  person  to  exa- 
mine the  titles,  he  reported  that  he  found  them  correct,  with 
the  exception  of  the  following  slight  omission  :*— In  the  charter 
of  resignation  and  confirmation  by  the  superior  of  parts  of  the 
lands  of  Whitelaw,  it  is  in  conformity  wiA  the  deed  of  entail, 
provided  that  *  the  whole  d^ts,  deeds,  dispositions,  obligations, 

*  and  acts,  contracted,  granted,  done,  or  committed,  contrary 
^  to  the  aforesaid  conditions,  provisions,  restrictions,  or  limita- 

*  tions,  or  any  of  them,  shall,  and  are  thereby  and  hereby  de- 
*'  clared  to  be,  absolutely  void  and  null ;'  but  in  the  instrument 
of  sasine  following  on  tl^is  charter,  the  word  ^  granted"*  is  omit- 
ted. 

The  Lord  Ordinary,  in  rq>orting  on  the  petitioner's  titles, 
directed  the  attention  of  the  Court  to  this  omission,  when  their 
Lordships  concunred  in  opinion  that,  acting  merely  in  virtue 
of  powers  conferred  on  them  by  the  act  of  Parliament,  they 
were  bound,  in  consequence  of  that  error,  to  withhold  their 
sanction  to  the  titles.* 


I^9rd  Monereiffy  Ordinary.        For  Petitioner,  Jamewn* 
W.  S.  Agents.        F.  Clerk. 


Cihton  i  nectar^ 
S. 


*  Thereafter,  a  new  infeftment  haying  been  taken  on  the  tame  charter, 
containing  the  omitted  word  in  the  former  instrument,  and  the  Lord  Ordi- 
nary haying  reported  (29th  January  1830)  that  the  titles  were  correctly 
made  up,  the  Court  now  inlerponed  its  authority,  by  declaring  that  the 
directions  of  the  act  of  Parliament  had  been  complied  with. 


Digitized  by 


Google 


No.  4&  COURT  OF  SESSION.  S39 

FIRST  DIVISION. 

N4).  XLVIII.  12  January  1880. 

RUNDEL  BRIDGES  and  RUNDEL 

Itffainsi 

LADY  MONTGOMERIE. 

Annual-bent. — A  widow  having  gratuitously  become  hound 
to  pay  J  out  of  the  surplus  rents  of  her  own  separate  estate^ 
the  deficiency  of  her  husbancTs  debts,  upon  a  calculation 
that  this  would  be  accomplished  unthin  a  specified  period^ 
and  it  having  been  found  that  this  obligation  was  not 
thereby  limited  in  point  of  Hme,  but  continued  tM  the 
ufhole  of  these  debts  were  paidr^found  that  the  obligation 
covered  the  interest  as  weU  as  the  priticipal  sums. 

The  late  Lord  Montgomerie,  in  1806,  mairied  his  cousm. 
Lady  Mary  Montgomerie,  who,  besides  oonnderable  personal 
property,  was  also  possessed  of  a  valuable  landed  estate 
partly  entailed.  Lord  Montgomerie  died  in  1814,  leaving 
debts  to  the  amount  of  about  L.100,000,  while  his  own  pro-- 
perty  availaUe  to  his  creditors  was  not  estimated  at  above  half 
that  sum.  Although  Lady  Montgomerie,  whose  personal  pro- 
perty had  been  spent  during  the  subsistence  of  the  marriage, 
was  under  no  obligation  to  pay  his  Lordship^s  debts,  in  so  far 
as  his  own  funds  were  not  sufficient  for  that  purpose,  yet  she 
resolved  to  do  so  by  selling  part  of  her  unentailed  property, 
and  surrendering  the  rents  of  her  estate,  reserving  only  to  her-* 
sdf  a  free  annuity  of  L.5000 ;  and  it  was  calculated  that  in 
tlus  way  the  debts  would  be  paid  off  in  five  years.  With  thia^ 
Tiew,  a  minute  was  entered  into  in  1814,  which  stated,  first, 
the  debts  due  by  Lord  Montgomerie,  and  the  estimated  value- 
•f  his  Lordship's  available  property,  shewing  a  deficiency  of 
L.66,000.  It  then  stated  certain  lands  that  might  be  sold  to 
2«ord  Eglinton  (the  son  of  the  mttniage)  which  were  estimated 
at  about  L.23,000 ;  and  the  minute  then  proceeded :  <  As  Lady 
Vol.  V.  Q 
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13  Jan.  1830.  <  Montgomerie  has  resolved  to  restrict  her  expenditul^  to 

'^^  ■"'     *  L.5000  a-year,  and  to  allow  the  remainder  of  the  free  rents 

^  Lady  Mont-  *  ^^  ^®'  estate  to  he  applied  towards  the  extinction  of  the  ha- 

gomerie.         <  lance  of  the  debt,  it  is  calculated  that  the  debt  may  in  this 

way  be  all  discharged  in  the  course  of  five  years,  including 

the  expenses  necessary  for  carrying  the  arrangement  into 

*  execution.*  The  minute  then  narrated  the  proposal  of  sel- 
ling certain  parts  of  the  property  to  Lord  Eglinton,  and  con« 
eluded  thus : — ^  Lady  Montgomerie,  having  fully  considered 

*  the  particulars  above  stated,  approves  of  and  agrees  to  the 
^  arrangements  suggested,  and  has  accordingly  executed  a  com- 
^  mission  in  &vour  of  Lord  AUoway,  Mr  George  Rossel,  and 

*  Mr  Samuel  Anderson,  for  carrying  the  same  into  exe^^ution, 
'.  as  well  as  for  the  general  management  of  her  afiairs.* 

This  minute  was  signed  by  Lady  Montgomerie ;  and  of  the 
same  date  she  executed  a  commission  in  £Bivour  of  the  persons 
mentioned  in  the  minute,  proceeding  on  the  narrative  that 
Lord  Montgomerie  had  left  debts,  which,  according  to  the 
claims  that  had  been  made,  amounted  to  about  L.100,000, 
{or  which  his  estate  was  nowise  adequate ;  *  and  that  I  have 
'  resolved  to  make  up  the  deficiency,  and  pay  ofF  and  discharge 
*■  all  these  debts,  from  the  sate  of  the  fee-simple  lands,  and  the 
'  savings  of  the  rents  of  my  entailed  estates,  as  after  mention- 
^  ed.\  The  deed  then  gives  full  power  to  the  conunissioners  to 
sell  the  personal  property  of  Lord  Montgomerie,  to  which  she 
was  in  the  course  of  making  up  a  title,  also  the  lands  specified 
in  the  minute,  and  to  apply  the  prices  and  the  produce,  to« 
gether  with  the  rents  of  her  other  lands,  <  with  the  excqp- 
<  tion  of  what  may  be  required  for  defraying  the  expenses 
*.  of  my  own  establishment,  which  at  present  I  estimate  may 

*  amount  to  LiiOOO  a-year,  towards  the  gradual  payment  and 
^  extinction  of  the  foresaid  debts,  all  as  mentioned  and  oon« 

*  twied,  so  &r  as  the  circumstances  are  at  present  known,  in- 
*.  a  statement  and  minute  subscribed  by  me  of  this  date>^  and 
^  bearing  reference  hereto.** 

On  the  1st  of  October  thereafter,  Lady  Montgomerie  exe« 
rated  an  obligation  and  assignation  in  &vour  of  the  same  com* 
miflsioners,  proceeding  on  the  narrative,  that  the  arrangement 
n^cAtioned  in  the  minute  and  oonmuBsion  ^  having  been  gene« 
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<  rally  <x»nmiimcated  to  the  creditors  in  the  said  debts,  as  wellis  J&n-  1<M* 

*  in  Enffland  as  in  Scotland,  they  have  signified  their  acqui-^^'^TX  « 

•     ^1.  .•       .1.  X      xu         Ilundel,Ac 

^  escenoe  in  the  same,  upon  my  grantmg  these  presents ;  there- «.  Lady  Monti 

*  fore,  I  do  hereby  bind  and  oblige  myself,  my  heirs,  &c.  togo'"^'^^ 

'  implement  and  fulfil  the  foresaid  statement  and  minute,  by  ^^^i^uaUmin 

*  makiiig  payment  and  satis&ction  of  the  debts  ikherein  and  be- 
'  bre  refierred  to,  according  to  the  foresaid  estimated  amount, 

*  and  in  the  way  and  manner  specified  in  the  said  minute,  or 
'  as  nearly  so  as  circumstances  will  permit ;  and  for  that  pur- 
^  pose  I  do  hereby  assign  and  convey,^  &c.  By  this  deed,' 
Lady  Montgomerie  reserved  to  herself  the  yearly  sum  of  L.5000 
sterling,  firee  of  all  deductions  whatever. 

This  arrangement  was  acted  upon  for  some  time;  but, 
fiom  the  depression  which  took  place  in  land  produce,  about 
tbree  years  after  Lord  Montgomerie^s  death,  it  became  appa- 
rent that  the  surplus  rents  would  not  pay  the  debts  within  the 
time  which  had  been  contemplated  by  the  minute.  The  cre- 
ditors insisted  that,  by  the  arrangement  which  had  been  enter- 
ed into^  they  were  entitied  to  the  free  surplus  of  the  rents,  not 
merely  for  five  years,  but  until  their  debts  were  fiilly  paid. 
The  trustees  raised  an  action  of  multiplepoisding  and  exonera- 
tion, in  which,  on  the  one  hand,  the  creditors  claimed  full  pay« 
ment  of  their  debts ;  and,  on  the  other.  Lady  Montgomerie 
maintained  that  the  agreement  had  been  entered  into  upon  the 
calculation  that  these  debts  would  be  pidd  off  in  five  years, 
and  that  it  was  <mly  for  that  period  that  she  had  agreed  to 
give  up  the  surplus  rents,  and  to  restrict  herself  to  the  limited 
annuity,  but  that  she  was  not  bound  after  the  expiry  of  the 
five  years. 

The  Lord  Ordinary,  after  various  preliminary  findings, 
found,  '  That  the  obligations  undertaken  by  Lady  Montgo< 

*  merie  will  be  sufiicientiy  implemented  by  her  coBAmission- 
^  ers  making  payment,  as  she  proposes  that  they  should  do,  to 
'  the  creditors  of  the  whole  free  rent  which  they  received,  or 
^  which,  oopsistentiy  with  the  rules  of  good  management, 
^  they  might  have  recovered,  from  the  estate,  deducting  the 
'.sum  whidi  had  been  reserved  by  Lady  Montgomerie  for  the 
^period  of  five  years  posterior  to  the  commencement  of  their 
'  possession  under  the  commission.^    To  this  interlocutor  the 
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It  Jan.  1830.  Court^  after  some  farther  procedure,  jidfaefed  (l5th  Jan.  1888) 

""^'i  ^^   reserving  ^  cbnsidei^tioii  of  the  point,  what  shall  he  oonndered 

ftLadVMont-'  as  sufficient  diligence  tipon  the  part  of  the  coriliiiissionerB  of 

gomexie.         <  Lady  Montgomeiie  in  the  manageihent  of  the  ttttet  commit- 

<  ted  to  them.' 

An  appeal  having  been  entered  against  this  jodgtnent,  the 
House  of  Lords  (15th  April  1825)  foondi  '  That,  under  the 
\  commission  bearing  date  16th  Julj  1814,  aftd  the  deed  dT 
'  obligation  and  assignation  bearing  date  10th  October  1814, 
^  the  said  commissioners  are  bound  to  apply  the  rents  of  ih<$ 
^  estates  therein  mentioned,  after  making  payment  of  the  sum 
*  therein  mentioned  to  Lady  Montgomerie,  and  of  the  other 
^  sums  and  expenses  therein  provided  for,  in  discharge  of  the 
'  debts  due  from  the  late  Lord  Montgomerie,  until  thereby,  and 
^  with  the  othet  fimfb  mentioned  in  the  fbr^;oing  instruments, 
^  the  same  debts  shall  be  paid  and  extinguished  i  It  is  thePe^ 
'.  fore  ordered  and  adjudged,  that  so  much  of  the  said  inter-* 
^  locutors  complained  of  in  the  said  appeal  as  is  inconsistent 
'  with  the  above  finding  be,  and  the  same  is  hereby  reversed.'* 

When  the  case  caime  back  to  the  Court  of  Session,  mterest 
on  the  principal  sums  for  which  Lady  Montgomerie  was  found 
liable,  having  been  claimed  and  refused,  it  was-*- 
Pleaded  for  the  creditors — 
Funuen*  By  the  judgment  of  the  House  of  Lords,  it  is  found  that 

Pleas.  jjiQ  commissicmers  are  bcwnd  to  apply  the  surjdus  rents  in  dis^ 

charge  of  the  debts,  until  the  salne  are  paid  and  extinguished^ 
The  debts  of  the  creditors  now  claiming  axe  all  of  a  nature 
which  bear  interest ;  and  these  debts  cannot  be  said  to  be  paid 
and  extbguished,  when  any  portion,  not  merely  of  the  prin- 
cipal sum,  but  of  the  interest^  remains  unpaid*  The  interest 
is  as  much  a  part  of  the  debt  as  the  principal.  The  debtor  in 
a  bond  or  bUl  is  either  by  express  contract,  or  by  implicaticMft  of 
law,  debtor  for  the  interest  equally  as  the  principal.  The  saaie 
legal  diligence  is  competent  foir  recorering  the  former  part  of 
the  debt  as  is  competent  for  recovering  the  latter.  The  law 
makes  no  distinction ;  and  a  debtor  is  not  entitled  to  his  dischargis 
till  he  has  paid  the  last  £Eurthing  of  interest  as  wtU  as  prineipfld. 
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Therefiire,  Under  the  judgment  of  the  House  of  Lords,  the  i2  Jan.  I83d 
right  of  the  creditors  to  interest  on  their  debts  is  conclusive.        ^^•■■nr^^ 

But  the  creditors  would  be  entitled  to  interest  on  theh-^^^^jj^;^ 
debts  under  the  original  arrangement,  even   if  the  question  gomerle. 
were  open.     The  deeds  provide  for  the  payment  and  ex-  ^^^ 

tinction  of  tiie  debts,  not  limited,  as  is  now  found,  to  a  parti-       

enlar  period.  There  could  be  no  discharge  or  extinction  of  Punuen* 
these  debts,  except  upon  payment  of  the  interest  as  well  as  the  ^^ 
principal.  Lady  Montgomerie  might  have  limited  her  obliga^- 
tion,  or  refoged  to  interfere.  She  was  under  no  legal  obligation  to 
do  80 ;  but,  having  entered  into  an  obligation  to  pay  and  ex- 
tingaish  thege  debts,  she  musl*fulfil  it  \  and  that  can  only  be 
dene  by  leaving  nothing  unpaid  which  the  creditor  was  enti- 
tled to  demand.  This  is  the  only  interpretation  that  can  be  put 
upon  these  deeds ;  and  that  this  was  the  true  import  and  ex- 
tent of  the  obligation  is  ftrther  evident  from  the  fact,  that  in- 
terest has  been  paid  upon  the  whole  of  the  bond  debts  upon 
whidi  thedfumants  are  creditors,  as  well  as  upon  various  other 
bond  and  bill  debts  in  which  other  parties  are  creditors. 
If  there  was  any  ambiguity  as  to  the  meaning  of  the  obliga- 
tioB,  that  may  be  best  explained  by  the  conduct  of  the  parties. 
Now,  interest  having  actually  been  paid  upon  the  debts  by 
bond  and  bill  is  the  best  evidence  of  the  understanding  of  par- 
ties that  the  obUgation  covered  th^  interest  as  well  as  the 
principal  sunvs* 

Pleaded  fbr  Lady  Montgomerie-^  Befender^ 

The  engagement  to  contribute  towards  the  payment  of  Lord^^®^ 
Montgomerie^s  debts  was  not  an  unqualified  engagement.  It 
proceeded  upon  calculations  embodied  in  the  deeds,  and  which 
were  believed  by  a}l  parties  to  be  accurate.  It  was  with  ex- 
press reference  to  these  calculations,  and  a  reliance  on  their 
accnracy,  that  Lady  Montgomerie  entered  into  any  engage- 
ment  at  all.  As  thetfe  calculations  formed  the  inductive  cause 
of  llie  deads  whioh  weie  afterwards  executed,  they  must  be 
held  in  sound  constroction  to  explain  and  control  any  general 
oUigalWT^  expressi<m  afterwards  occurring  in  these  deeds. 

Lady  Montgomerie,  having  come  under  no  obligation  to  pay 
interest  on  her  husband^s  debt^  is  not  liable  for  interest 
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AnnutU^rent, 

Defender's 
pleas. 


12  Jan.  ifisa  There  is  no  oocasion  for  disputing  the  mrdinluy  rok  of  la^^ 
'  ^  r  ^'     with  regard  to  the  payment  of  interest.     In  Scotland,  interest 

Lady  MoS-*'  ^  ^^®  almost  upon  every  debt,  witfiont  any  express  agreement. 
But  the  question  here  is,  whether  Lady  Montgomerie  is 
bound  to  pay  interest  on  the  debts  due  by  Lord  Montgomerie 
up  to  the  time  at  which  she,  by  special  agreement,  undertodc 
gratuitously  to  pay  these  debts.  If  she  is  so  liable,  it  cannot 
be  ex  mora,  for  there  has  been  no  delay  on  her  part ;  still  leaii 
can  it  be  due  by  her  as  lucrata,  as  the  obligation  was  purely 
gratuitous  on  her  part.  If  interest  is  due  at  all,  it  must  be  ex 
contractu ;  therefore,  this  question  can  only  be  settled  by  the 
terms  of  the  deeds.  These  deeds  proceeded  on  the  statement 
that  the  deficiency  of  Lord  Montgomerie^s  funds  to  pay  his 
debts  would  be  L.66,000 ;  and  Lady  Montgomerie  undertook 
to  provide  for  that  deficiency.  She  did  not  grant  a  b<md  for  the 
sum ;  she  only  agreed  to  allow  a  proportion  of  the  free  rents  of 
her  property  to  be  applied  to  the  extinction  of  the  balance 
of  the  debt  mentioned  in  the  statement.  The  whc^e  tenor  of 
the  deeds  shews  that  she  only  undertook  to  make  up  a  certain 
estimated  deficiency  by  the  gradual  annual  application  of  a  par-i 
ticular  fund,  which  is  just  an  obligation  to  pay  a  certain  sum 
of  money  by  instalments.  Unless,  therefore,  there  wair  an  ex- 
press agreement,  interest  is  not  exigible  previous  to  the  torma 
when  the  instalments  req[>ectively  feill  due.  The  obvious  mean- 
ing of  all  the  deeds  was,  that  Lady  Montgomerie  undertook  to 
pay  a  particular  sum,  being  the  estimated  amount  of  the  balance 
of  Lord  Montgomerie^s  debts  at  the  time  of  his  death;  but 
there  is  no  part  of  the  obligation  which  can  be  interpreted'  as 
inferring  a  liability  for  interest  on  Iheee  debts  after  Lord  Mont^ 
gomerie^s  death.  The  balance,  as  ascertained  at  that  date,  was 
only  to  be  paid  off  by  degrees  from  the  surplus  rents  of  her  own 
property. 

The  death  and  bankruptcy  of  a  debtor  stops  the  currency  of 
interest.  If  Lady  Montgomerie  had  not  interfered,  and  the 
creditors  had  seized  upon  all  his  Lordship^s  property,  it  would 
not  have  been  sufficient  for  the  payment  of  the  debtp ;  and  the 
creditors,  therefore,  could  never  have  claimed  interest  on  these 
debts  after  the  debtor^s  death.  The  obUgatbn,  then,  undertaken 
by  Lady  Montgomerie,  to  pay  her  husband's  debts,  in  reference 
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to  a  distinct  statement  as  to  the  amount,  imports  no  more  than  12  Jan.  I8S0. 
an  obligation  to  pay*  the  specific  sum  of  monej  to  which  these  ^^-*nr"^' 
debts  truly  amounted  when  Lord  Montgomerie  died,  ^bich  j^^^^^^''' 
excludes  any  daim  to  interest  afiter  that  period.  gomerle. 

So  £Eur  from  the  judgment  of  the  House  of  Lords  in  this  case  ^       TT  . 
implyuig  that  interest  was  due  on  these  debts,  it  unplies  the  ^t    ' 

contrary ;  for  the  creditors  strongly  urged  in  the  House  of  Defender's 
LK>rds  their  demand  for  interest,  but  that  demand  was  not  sus-^^^ 
tained.  The  interlocutor  of  the  Court  of  Session  only  found 
Lady  Montgopierie  liable  for  a  specific  sum,  which  was  not 
adequate  to  the  payment  of  the  principal  sum  of  these  debts ; 
therefore,  tibere  was  no  question  aa  to  the  interest.  The  House 
«if  I^ords  could  not  consider  a  point  not  decided  by  the  interlo- 
cutors appealed  from ;  and,  although  the  creditors  pleaded  that 
they  were  entitled  to  payment  of  the  interest  a£  well  as  the 
principal  sums  of  their  ddbts,  which  they  would  not  have  done 
if  the  interlocutor  of  the  Court  of  Session  had  carried  interest^ 
the  judgment  of  the  House  of  Lords  makes  no  mention  of  in- 
terest. It  in  substance  merely  found  that  the  obligation  was 
not  limited  to  five  years. 

It  is  not  true  that  interest  has  been  paid  upon  the  debts  o£ 
the  creditors  now  claiming.  No  interest  has  been  paid  upon 
these  debts  after  the  date  of  Lord  Montgomerie's  death ;  and 
down  to  that  period  interest  was  due ;  it  formed  part  of  the  debt 
due  by  Lord  Montgmnme  at  that  date.  Interest  was  paid 
upon  some  of  the  Scotch  debts ;  but  these  were  in  particular 
drcumstancee,  and  where  other  parties  were  interposed  as  cau« 
ticmers. 

The  Lord  Ordinary  found,  ^  That  the  claimants  are  entitled 

<  to  be  ranked  upon  the  fund  in  medio  for  the  interest  due  to 

<  them  upon  such  debts  as  were  constituted  by  bonds  or  bills  ; 

<  but  that  the  claimants,  who  are  all  English  creditors,  are  not 
*  entitled  to  interest  upon  the  debts  which  were  due  to  them 
^  upon  open  accounts,  which,  it  is  admitted,  do  not  bear  interest 

<  by  the  law  of  England.^  His  Lordship  also  found  Lady 
Montgomerie  liable  in  expenses  from  the  date  of  the  judgment 
of  the  House  of  Lords. 


Digitized  by 


Google 


SM 


DECISIONS  DF  THE 


No.  48. 


Opinion  of 
Court 


13  Jan.  1880.     Lady  Monl^merie  having  reclaimed — 
"R    d  L  *  Lord  Balgray  said — ^When  this  case  was  fonnerly  before  the 

Lady  Monu  Court,  I  certainly  thought  it  should  be  decided  on  principles  of 
gomwia.  equity ;  but  from  the  shape  which  the  case  has  now  taken,  and 
Anmtai  RmL  the  judgment  pronounced  by  the  House  of  Lords,  we  are  com<- 
pelled  to  consider  it  now  as  aquestion  of  pure  law,  arising  from 
the  construction  of  the  deeds,  the  object  of  which  was  the  full 
payment  and  extinction  of  the  debts ;  and,  according  to  the 
strict  l^al  interpretation  of  full  payment  of  the  debts,  we 
must  hold  that  it  includes  the  interest  as  well  as  the  ]H*iooipaL 
But  I  can  see  no  ground  whatever  for  allowing  any  expenees. 
Lord'  Gillies  folt  himself  conqpelled  to  come  to*  the  same 
conclusion.  Although  he  was  bound  to  defer  to  tiie  o^nion  of 
the  learned  Lord  who  moved  the  judgment  in  die  House  of 
Lords,  and  to  give  full  effect  to  that  judgment,  yet  his  original 
opinion  in  this  case  remained  unchanged,  Whatever  objec- 
tion he  might  foel,  on  grounds  of  equity,  to  the  naeaning 
which  had  been  given  to  these  deeds,  yet  he  was  obliged  to 
concur  in  the  opinion  expressed  by  Lord  Balgray  as  to  foil 
and  legal  application  of  the  judgment  of  the  House  of  Lords. 
He  also  concurred  with  his  Lordship  in  thinking  that  no  ej&- 
penses  should  be  given. 

The  Lard  President  and  Lord  Craigie  concurred. 
The  Court  J  accordingly,  adheved  to  the  interlocutor,  accept 
as  to  expeiises,  which  their  Lordships  found  due  to  neither 
fortf* 


Judgn^ent. 


Lard  Meadowhanky  Ordinary.        For  Lady  Montgomerie,  JTa^      7«rff 
ffilli  W.  S.  Agents.  For  the  Creditors,  RtUhefiuriL         Ji^  ^ 

bofioii^  W.  S.  Agents.  ^.  Clerk. 

T. 
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SECOND  DIVISION. 

N<K  XLIX,  12  January  1880, 

YOUNGSON 

Offainst 

HUME. 

Gautiokee. — A  co-oauHaner  paying  a  debiy  and  taking  an 
asmgtiatkm  to  the  bond  for  the  purpose  of  securing  hia 
reUef  agmnat  his  co-cauUoners,  comes  in  place  of  the  crer 
diior  i  and  if  Ae  afterwards  give  time  to  the  debtor ^  of 
part  with  any  separate  security  which  he  held  from  him^ 
the  oo-'Cautionefs  wHl  be  liberated  from  their  liabilitv  toi 
relieve  him* 

Hume,  the  saqpeadeF,  became  eautioner,  along  ivith  Captain 
William  Balfour  and  William  Houy,  for  George  Houy,  in  a' 
oash-aocount  with  the  branch  of  the  Bank  of  Scotland  at  St 
Andrews  for  L.600.  The  bond  was  in  the  usual  form  of  such 
bonds  of  credit,  taking  all  the  four  obligants  bound,  conjunctly 
and  severally,  to  the  bank,  for  a  cash-account  to  be  kept  in  the 
name  of  Oeoi^  Htuy. 

In  the  end  of  the  year  1825,  the- bank  called  upon  the  par^ 
ties  for  payment  of  the  bond,  the  whole  credit  being  at  that 
tiine  exhausted  by  Houy.  In  consequence  of  this  demand,  Mr 
Youngsop,  the  ebarger,  as  agent  for  Captain  Balfour,  paid  up 
the  whole  sum  in  the  bond  with  interest,  amounting  to  L.658. 
%.  to  the  Bank  of  Scotland,  on  the  27th  March  1^6 ;  and^ 
on  the  same  day,  his  constituent.  Captain  Balfour^  obtained  from 
Houy  a  bill  for  L.600,  dated  3d  February  1826,  and  |>ayable 
Lrt  July  tibereafiker,  drawn  by  Houy,  and  accepted  by  Mr  Car- 
stairs  Brace  of  Balchrystie,  which  Captain  Balfour  acknow- 
ledged, by  letter  to  Hoay,to  have  been  put  in  his  hands  in  so-  * 
cority  oi  the  payment  made  by  him  that  day  to  the  Bank. 

Various  communings  afterwards  took  place  between  Houy, 
Captain  Balfour,  and  Youngson,  the  charger,  with  a  view  to 
some  arrangement,  by  which  Houy  mig^ht  be  enabled  to  pay 
up  the  debt ;  and  several  proposals  to  that  efiect  were  agreed 
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Hume. 


Coylton^, 


12  Jan.  18S0.  to  by  Captain  Balfour,  but  failed  in  oonfiequence  of  Houy  not 
Y^^*  being  able  to  fulfil  his  obligations.    At  length,  on  the  30th  of 

June,  the  day  before  Mr  Bruce^s  bill  fell  due,  a  new  arrange- 
ment was  made,  by  which,  Houy  having  already  paid  L.200, 
Captain  Balfour  gave  up  tbe  bill  which  he  held  for  L.600, 
which  fell  due  on  the  list  July ;  and  agreed  to  take  a  new  ac- 
ceptance from  Mr  Bruce  for  L.600,  dated  28th  June,  and 
payable  Ist  August,  with  a  conditbn  that  he  should  hold  it  for 
four  months,  or  thereby,  in  security  of  the  remainder  of  the  debt, 
without  troubling  Mr  Bruce,  until  Houy  and  his  &ther  should 
endeavour  to  pay  up  the  money  about  Martinmas. 

None  of  the^e  arrangements  after  the  28th  March  were  in- 
timated to  the  other  cautioners,  Mr  Hume,  the  suqpender,  or 
William  Houy. 

Some  time  after  the  last  mentioned  arrangement,  Houy  ab- 
sconded and  fled  the  country,  under  strong  su^icions  of  hav- 
ing committed  extensive  forgeries  on  Mr  Bruce  and  others. 

When  the  last  mentioned  bill  was  shewn  to  Mr  Bruce,  he 
fuserted  that  his  acceptance  was  aforgery ;  and  no  attempt  was 
made  by  the  holder  to  bring  an  action  against  him  upon  it  as 
a  genuine  document. 

Mr  Youngson,  after  Houy^s  elopement,  in  order  to  operate 
his  constituent's  relief  against  Hume,  the  only  solvent  oo^^^u* 
tioner,  took  an  assignation  to  the  bond  fcpm  the  bank,  and 
gave  Hume  a  charge  upon  it. 


Defender's 
rieM. 


Hume  suspended,  and  pleadecL^lst^  That  the  charger,  by. 
transacting  with,  and  giving  time  to  Houy,  the  principal 
debtor,  without  notice  to,  or  communication  with,  the  m^ 
pender,  had  lost  all  daim  against  him  as  a  cautioner ;  Be« 
V.  Benington,  2  Vesey  640 ;  Samuel  v.  Howarth,  3  Merival^, 
272 ;  Bank  of  Ireland  v.  B^esford,  4  Dow,  233 ;  Stirling  «. 
Bank  of  Scotland,  13th  Juiie  1821,  1  Shawj  Appeal  Cases, 
37;  and  MarshalTs  Cautioners  v.  Bank  of  Scotlandf  1  Shaw, 
StJS,  reversed  in  1824. 

2d,  The  charger  discharged  all  claims  against  the  suspend 
der,  by  giving  up  the  original  bill  by  Mr  Brupe,  delivered  to 
him  as  a  security  by  th^  principal  debtor,  without  notice  to,  i>r 
consent  from,  the  suspender ;  and  also  foiling  timeously  to  claim 
cm  the  renewed  UU ;  Ersk.  iii.  3,  66, 
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The  chai^er  anatoered — laty  That,  in  a  question  with  hini  12  Jan.  18S0« 
qr  his  constituent.  Captain  Balfour,  the  suspender  wa^  not  eEh    '^  '  ~^ 
titlM  to  plead  the  rights  or  privileges  of  a  cautioner ;  but  wasHumfT'^  **  ' 
%o  he  considered  as  a  joint  debtor,  who  ought  at  first  to  have 
paid  his  half  of  the  debt. 

2dj  That,  even  if  he  were  entitled  to  be  considere4  as  a  cai^charger*« 
tioner,  there  had  been  no  transaction  with  Houy,  in  regard  to^^^ 
giving  time  or  otherwise,  which  could  relieve  the  suc^nder^ 
fbs  even  a  total  discharge  of  the  principal  debtor  does  not  ne« 
cessarily  liberate  the  cautioner ;  Leitch  v,  Haderwick,  10ti| 
iruly  1680,  Siair  (Mor.  2077) ;  and  Smith  v.  Ogilvie,  ,224 
Nov.  1821,  affirmed  on  appeal,  8th  June  1825. 

The  Lord  Ordinary  proi^ounced  the  following  interlocutor; 
« — <  Finds  that  in  truth  the  charger  and  suspender  were  co-cau-^ 

<  tioners  to  the  bank  for  Houy ;  and  that  this  was  perfectly 
^  known  and  understood  by  ^  parties  concerned :  Finds  that 

<  it  does  appear  that  the  charger,  afiter  he  came  in  place  d 
«  the  bank  as  creditor,  in  respect  to  the  suspender^s  obligation, 
^  of  cautionary,  did  give  time  to  the  principal  debtor  Houy  ; 
^  and  finds  it  does  not  appear,  nor  is  competently  ofiered  to  be 
^  proved,  that  this  was  done  with  the  suspender^s  consent } 
f  dierefore,  suspends  the  letters  simpliciter,  but  finds  no  ^^ 
^  penses  due.^ 


-   The  diarger  reclaimed;  but  the  Court  unanimously  refused JudgmenV 
his  note. 

Lord  Cringletie^^^There  is  certainly  a  elight  inaocuiacy  inoj^ion  of 
the  wording  of  the  interlocutor,  finding  that  the  charger  was  a^^''^ 
eo^cautioner  in  the  bond  for  Houy ;  whereas  his  name  does  not 
appear  on  the  bond.  But  this  has  evidently  arisen  from  the 
Xiord  Ordinary  having  identified  him  with  Balfour,  on  whose 
account  he  padd  the  debt,  and  got  Ihe  assignation ;  it  is  there* 
fore  of  no  consequence,  as  the  charger  stands  in  his  sltuatbn^ 
in  virtue  of  the  assignation  from  the  bank,  as  creditor  of  the 
suspender  for  one  half  of  the  debt  The  doctrine  of  a  eautionejr 
gaining  relief  in  oonsequepce  of  time  being  given  to  the  debtor^ 
has  always  appeared  to  me  to  be  very  difficult  It  is  dear  thai 
the  mere  refraining  from  doing  diligence,  or  abstaining  from 
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IS  Jan.  1880.  pnflring  the  debtor,  will  not  be  saffident  to  idieve  the  cautioner. 
But  it  is  a  diflkreut  matter  wken  a  creditor  reallf  gives  time, 
that  is,  does  some  act  by  which  he  ties  up  his  own  hands,  so 
tiiat  he  cannot  sne  tihe  debtor  for  a  certain  time.  In  such  a  case, 
if  he  comes  against  the  cautioner  during  the  currency  of  tiiat 
time,  the  hitter  may  reasonably  say  that  he  is  injured  by  tiie 
delay  which  has  been  gi\Fen  to  the  principal  debtor,  and  cannot 
be  liable  for  the  debt,  because  the  debtor,  although  sohrent 
once,  may  become  insolvent  before  the  lapse  of  the  time  which 
has  been  given  to  him  by  the  creditor,  without  his,  the  can* 
tioner^s,  concurrence ;  and  in  like  manner  if  the  creditor  have 
parted  with  any  security  which  he  hdd  from  the  principal 
debtor,  to  the  prejudice  of  the  cautioner.  But  suppose  the 
time,  which  has  once  been  given,  have  elapsed  before  the  cau- 
tioner is  called  upon  to  pay  the  debt,  and  that  the  principal 
debtor  is  again  liable  to  be  sued  for  it  inunediately,  it  here 
might  appear  at  first  sight,  and  I  certainly  think  that  there  is 
a  great  deal  in  the  argument,  that  liie  cautioner  can  qualify 
no  prejudice  from  the  delay  or  indulgence  which  has  been  given 
to  the  debtor ;  and,  therefore,  that  he  ought  not  to  be  allowed 
to  found  upon  it.  But,  unfortunately,  the  law,  as  fixed  by  de- 
cisions, has  taken  a  different  view,  and  holds  that,  where  any 
time  or  indulgence  has  ever  been  granted  to  the  debtor,  with- 
out the  concurrence  of  the  ^cautioner,  the  latter  is  from  that 
moment  liberated,  without  allowing  any  inquiry  whedier 
he  had  suffered  prejudice  from  the  indulgence  so  given  or  not 
Now,  in  .the  present  case,  it  is  clear  that  Captain  Balfour  and 
the  charger  did  give  time  to  Houy,  by  agreeing  not  to  press 
him  for  so  long,  and  that  they  also  lost  aisecurity  which  tiiey 
held,  by  giving  up  the  first  aec^tanee  of  Mr  Bruce  for  L.600. 
I  flierelere  concur  ia  flie  interlocutor. 

L&fd  Gienlee. — I  certainly  should  not  be  sorry  if  I  could 
diBCovei>  any  sufficient  grotmds  for  altering  this  interlocutor; 
for  I  think  Aat  the  suspender  ought  to  pay  his  share  of  the 
bmuL  But  I  suspeot  that  the  diarger  has  acted  in  such  a 
way  as  to  give  him  a  legal  plea  of  liberation  ttom  his  debt; 
I  am  not  quite  sore  that  I  understand  the  tedmical  meaning 
of  this  English  phrase  ^  giving  time.^  But  the  rule  is  dear, 
that  a  oreifitor  is  not  entitled  to  give  any  indulgence  to  the 
debtor,  or  to  do  any  thing  to  tie  up  his  own  hands  torn  ettm 
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foipoiag  bk  elailn  AgAinst  him^  without  the  ocnOmt  of  ih«  oau-ia  Jan.  lim/ 

timier.    It  is  very  true  that  there  is  a  material  dHFerence  be-         ^  ^' 

tureen  ttie  case  of  eo-cautionen,  one  of  whom  has  been  obliged  h^!^!?^  ^' 

tapay  ihedebt^and  that  of  a  creditor  giyiag  time  to  the  delitor  ' 

to  the  pr^ttdiee  of  a  cautiotier.    But  it  is  dear  that,  if  a  co^    Cmuiotmk- 

oaatioaer  pay  a  debt,  holding  at  the  time  a  sepahite  security  opinioa  of 

from  the  debtor  for  his  relief^  he  is  bound  to  aooonnt  for  thb^^^^ 

swority  to  his  OGM»ittti<Niers^  and  is  not  entitled  to  part  with  it 

to  their  prqudice»    Nowi  in  the  present  case,  was  not  the  first 

bill  for  L.600,  whMi  was  given  to  Balfour  in  security  on  the 

day  the  n^toney  Was  paid  to  the  bank,  such  a  security  as  he 

was  not  entitled  to  part  with,  without  the  concurrence  of  his 

co-cautioners  ?    He  had,  tiiarefare^li  separate  security  i  and  he 

is  bound  to  shew  iii  a  satisfactory  maaner  that  the  ctatioiitat 

oould  not  avail  thonselyes  of  it«     It  is  impossible  for  him  to  do 

this.    Also,  in  r^ard  to  the  second  bill,  which  is  said  to  hiite 

been  toftged^  ho^t  was  it  possible  to  ascertain  this  without  pre^ 

ssnting  it  to  Mr  Bruce  on  tiie  1st  of  August  when  it  became 

due  ?     If  that  had  been  doiie,  Mr  Bruce  might  have  paid 

it,  or  made  himself  liable  fo^  it^  or  at  all  events  the  forge^ 

would  have  been  detected  in  time ;  but  instead  of  that,  BaMnir 

todc  the  second  biU»  with  an  undMStanding  that  he  was  not 

to  use  it  against  Mr  Bruce,  and  gave  up  the  formtf  security 

which  he  hdd  without  any  intimation  to  the  co-cauti<mers 

Lard  PUmUhf.-^Tbefk  iseome  nicety  k  this  Case ;  and  it 
requiiles  minute  attention  to  the  fiicts  to  ascertain  whether  the 
ebarger  has  merely  abstained  from  domg  dfligence  against  the 
debtor,  which  would  not  have  injured  his  recourse,  or  whether 
he  has  ixme  some  positive  act  by  whidi  the  security  whidi  he 
held  was  impaired.  But  when  we  sift  the  facts  to  the  bottom, 
I  think  the  condusioii  we  must  come  to  is  that  the  interiocutor 
is  right.  It  is  first  necessary  to  conrider  the  exact  situation  in 
which  the^pai'ties  stand.  The 'charger,  or  his  confitituent. 
Captain  Balfour,  was  <mginally,  no  doubt,  merely  a  co-cau- 
tioner along  with  the  suspender ;  but,  upon  taldng  an  assigna- 
tion to  the  Inmd,  he  came  in  place  of  the  bank,  and  became  the 
creditor  in  the  bond.  This -materially  changed  his  situation 
with  regard  to  the  other  cautioners ;  and  from  that  time  he  was 
lid)le  to  the  same  rules  which  apply  in  questions  between  a  ' 
creditor  andwcaiitioners.  It  is  no  doubt  true,  and  is  indeed  quite 
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ItXhtL  1890.  dear,  that  a  creditor  cannot  Be  compelled  to  do  diligence,  or  to 
take  any  active  step  against  bis  debtor,  in  order  to  secure  his 
relief  against  a  cautioner.  He  may  rest  upon  bis  obligation 
without  taking  any  step  to  enforce  it ;  but  if  be  go  one  bit 
further,  and  do  any  ^ng  by  which  he  ties  up  his  own  hands 
from  doing  diligence  for  one  momoit,  or  commits  any  act  by 
which  the  security  which  he  holds  is  impaired,  theti  the  can- 
tioner  will  be  liberated.  Now,  in  this  case,  the  charger,  after 
he  came  in  place  of  the  creditor,  both  gave  time,  by  entering 
into  nc^tiations  with  Houy,  and  coming  under  engagements 
liot  to  enforce  the  efadm  against  him,  till  it  could  be  seen 
whether  he  and  his  father  could  raise  money ;  and  also  paurted 
with  a  security  which  he  held,  by  giving  up  the  first  bill  whidi 
he  held  of  Mr  Bruce,  payaide  on  the  1st  July.  I,  thoefore, 
think  that  he  has  lost  his  recourse  against  the  suspender. 

The  Lord  Ju9tice-Clerk  concurred. — ^I  am  dear  that  there 
IS  no  ground  for  altering  this  interlocutor.  I  agree  with  all 
your  Lordships  that  it  is  necessary  that  something  should  be 
actually  done  (not  merely  omitted  to  be  done)  by  a  creditor,  in 
order  to  liberate  a  cautioner.  In  the  present  case,  the  chargerj 
who  came  in  place  of  the  bank,  both  gave  time,  and  parted  with 
a  security  which  he  held  in  the  first  Ull  upon  Mr  Bruce. 


Ixnd  Ordinarj,  Matkensnt,        Act.  S.  Mor§.        Alt  Jame$ony  G.  G.  BO. 
Party  and  J.  S.  Darhngy  Agents.        IL  Clerk. 

U. 


No.L- 


SECOND  DIVISION. 

13  January  1830. 


M'CORMACK 
against 
REID. 

P'eocess.— Act  of  Sederunt,  12th  Nov.  1826,  c..7>  §  l^-"^ 
A  party  having  acquiesced  in  a^  interlocutor  of  an  infe^ 
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fior  jtsdge  clotmg  the  reeord^  eonira/ty  to  the  e^ppreas  la^jTan.  lesdL 
enactment  of  this  act  of  sederunt,  and  his  opponent  hai^   '-  r  — ^ 
ing  afterwarde  deponed  on  a  reference^  a  motion  by  ^Re'itl""*^^^^* 
former  to  be  allowed  to  make  up  a  new  record  was  refus*       ■     .■ 
ed,  as  being  inconsistent  with  the  justice  of  the  case*         A^^Sed. 

I2ih  Nov. 

CovNTER  aetions  were  brought  before  the  aherifiP  of  Ayrshire  |^^^>  ^  '^^  ^^ 

1^  M'Cormack  aod  Reid ;  the  former  ooncluding  for  L.15. 12s. 

as  the  balance  due  upon  various  cash  transactions;  and  the 

latter  for  L.28<  18b.  4d.,  *  being  the  balance  of  an  account  for 

^  boarding,  or  share  of  house  expenses  due  by  the  defender  to 

*  the  complainer.^ 

Defaioes  and  replies  were  put  in  by  the  parties  respectively^ 
and  the  actions  were  conjoined ;  and  the  parties  being  then  i^ 
sired  to  say  if  they  wero  willing  to  hold  their  pleadings  as  con-> 
taining  their  full  and  final  statement  of  &ct8,  Reid  declined  to 
dose  the  record ;  whereupon  the  fdlowing  interlocutor  was 
pronounced : — ^  The  aheriff^substitute,  in  r^ard  the  defender 
Reid  declines  to  hold  his  pleadings  in  this  case  as  containing 
his  full  and  final  statement  of  £u$ts,  declares  the  record  closed ; 
and  having  considered  both  processes,  with  the  writings  pro- 
duced, finds  that  the  holograph  obligation  founded  on  by  the 
pursuer  (M'Cormack)  is  not  prescribed.  Before  advising,  or<- 
dains  the  defender  to  say  wheiher  there  was  any  agreement 
betwixt  him  and  the  pursuer  as  to  paying  board,  and  the  rate 
thereof ;  and,  as  to  the  other  unvouched  claims  by  the  parties, 
finds  that  they  can  only  prove  the  same  by  the  writ  or  oath 
of  the  parties.**  Reid  did  not  complain  of  this  interlocutor, 
but  gave  in  a  condescendence  relative  to  the  claim  of  boards 
which  the  sheriff  afterwards  found  was  prescribed,  as  Bsdling 
under  the  article  of  ^  men^s  ordinaries^  in  the  statute  1579,  and 
could  therefore  be  proved  only  by  writ  or  oath.  Reid  having, 
without  success,  petitioned  against  this  restriction  as  to  the 
mode  of  proof,  a  reference  was  made  to  M^Cormack^s  oath; 
and  the  sheriff  fofund  it  negative  of  the  claim  for  board;  and 
finally  decerned  against  Reid  for  a  certain  sum,  conform  to  a 
state  prepared  by  the  derk. 

Reid  advocated  the  cause,  and,  inter  alia,  pfeadect— That  Defender's 
the  interlocutor  ot  the  sheriff  clodng  the  record,  contrary  to  ^^^^ 
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l%9isu  l«80.  the  express  injunction  of  the  act  of  aeaerunt^  12ih  November 
■M*r  m^  1826,  c.  7j  §  15,  which  requires  that  the  inferior  judge  shall 
«.  Reid.  order  a  condescendence  and  answers,  or  mtitnal  condcseenden- 

■■  *  ces  and  answers,  where  the  parties,*  oi  either  of  them,  state 
A^^^ed,  ^^  ^^7  d^  Ao^  agree  to  hold  the  dmnmons,  defiances,  r^iks, 
I2th  Nov.  and  duplies,  if  ordered,  as  setting  forth  the  &ets  respectivdj 
^*  ,  c  ,  Mc  f^mided  on — ^nullified  the  whote  suhsequent  proceedings,  and 
rendered  it  imperative  on  the  Court  still  io  order  a  regular  re- 
cord to  be  made  up ;  for,  aMioagh  it  were  true^  it  was  not 
rele%^ant  to  allege  that  the  advociitor  ^MH^uiesced  in  the  de* 
liverance  of  the  sheriff;  Cooper  v:  the  Earl  of  EgUnton^s 
Trustees,  4th  Juljr  1827,  S.  Sr  D. ;  M*Ewing  v.  M^Laud- 
Ian,  20th  Nov.  1829,  find.  But  there  was  no  room  for  the  plea 
of  acquiescence,  since  the  act  of  sederunt  contains  no  prori- 
mon  authorising  a  reclaiming  petition  against  an  interlocttor 
declaring  tike  record  closed.  The  oath  emitted  hy  the  re^n-* 
dent  forms,  therefore,  no  bar  to  the  plea  of  the  absolute  in^ 
competency  of  the  proceedings  in  question,  especially  as  the 
dieriff  unprqierly  prohibited  all  other  proof. 

p^"^**  '  -'^^^w^^^*^^^'®**  irregularities^  it  is  true,  were  commit^ 
ted  in  the  procedure  before  the  sheriff;  but  the  advocator's 
acquiescence  now  precludes  him  from  complaining  of  Aose 
irregularities^  He  was  entitled  to  reclaim  against  die  in- 
terlocutor prematurely  closmg  the  record ;  but,  in  place  of 
doing  so,  he  complied  with  the  order  to  condescend  therdn 
contained,  stating  at  the  same  time,  that  <  he  thinks  it  unne^ 
^  cessary  to  reclaim  against  the  interlocutor.'*  And,  subset 
quently  to  the  irregularities  in  question,  the  advocator  allowed 
his  adversary  to  emit  an  oath  as  on  a  proper  reference,  with- 
out any  previous  intimation  that  he  meant,  in  any  events  to  m- 
fflst  in  the  present  objeeti<m.  It  is  no  doubt  competent  to  the 
Court  of  Session,  ex  proprio  motu,  to  send  back  a  cause  to  the 
infierior  judge,  in  respect  of  irregularities  committed  in  prqparing 
the  record,  although  the  parties  have  acquiesced  in  sudi  ob- 
jectionaUe  procedure ;  but  the  cases  founded  on  by  the  advo- 
cator shew  that  it  is  not  imperative  on  the  Court  to  do  so;: 
and  certunly  this  power  ought  not  to  be  exercised  where  iO' 
jtistice  would  follow  to  one  or  other  of  the  litigants,  which 
would  be  the  consaquence  here  with  respect  to  the  reqpon- 
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dent,  he  havbg  already  deponed  on  the  advocat^nr^s  jiidkiid  re^  i$  Jan.  1^39/ 

ference.  *   ^"""nr*^   . 

M'Connack  •• 
Eeid. 
The  Lord  Ordinary  pronounced  the  following  interlocutor      «— -^ 

and  opinion :— *  The  Lord  Ordinary  havbg  resumed  conddera-  ^^^%g^ 

*  tion  of  the  debate,  on  the  motion  of  the  advocator  that  all  12^  Nov. 

*  the  proceedings  in  this  case,  sulwequent  to  the  notice  by  him  }^*  ^'  ^'  *^^ 

<  in  the  inferior  court  that  he  decUned  to  close  the  record,' 
^  should  be  set  aside^  and  that  he  should  be  allowed  to  proceed' 
^  to  make  up  a  new  record,  refuses  said  motion  ;  and  appoints' 
^  the  cause  to  be  called,  that  the  parties  may  state  what 
'  fioriher  order  should  be  made  for  disposing  of  it.  ^ 

^  Note. — This  case  involving  a  point  of  practice  of  some' 
^  importance,  the  Lord  Ordinary  thinks  it  incumbent  upon' 

*  him  to  state  the  grounds  of  his  opinion  fully.  '  ' 

^  The  advocator  pleads  that,  as  the  record  was  improperly 

<  closed  in  the  inferior  court,  all  the  subsequent  proceedings* 
^  should  be  set  aside  as  irregular,  and  a  new  record  made  up* 

*  in  this  Court,  or  a  remit  made  to  the  inferior  court  for  that* 

*  purpose. 

^  The  Lord  Ordinary  is  satisfied  that  the  sheriff-substitute 
^  was  not  warranted  in  closing  the  record,  in  the  face  of  a' 

*  declinature  by  one  of  the  parties.     How  &r,  after  the  course  * 

*  of  pleading  in  the  inferior  court  adopted  by  the  advocator,  if' 
^  he  could  shew  that  he  had  been  thus  prevented  from  stating' 

<  any  material  fa^t  or  &cts,  he  might  yet  have  obtained  redress ' 

*  hy  opening,  up  the  record,  and  pnqparing  a  new  one,  need' 
^  not  be  discussed  ;  for,  after  going  over,  with  all  the  attention' 

*  in  his  power,  the  inferior  court  process,  the  Lord  Ordinary 
^  cannot  discover  that  there  is  any  feet  contained  in  the  rea-^ 

*  sons  of  advocation,  material  to  the  issue,  which  may  not  be' 
^  found  in  the  record  in  the  inferior  court ;  and,  if  this  be  so, 
«  he  cannot,  think  that  the  inaccuracy  in  dosingthe  record ' 
^  should  set  aside,  all  the  subsequent  proceedings,  considering ' 
«  what  these  were,  * 

'  The  advocator,  if  he  had  any  substantial  objections  to  close ' 

*  the  record,  should  have  stated  so  in  a  reclaiming  petition ' 

*  against  the  int^looutor  of  31st  October  1826;  but,  instead  of' 

*  doing  so,  he  says  in  his  next -pleading,  ^  The  defender  deems '  • 
*^  it  unnecessary  to  redaim  againM^  die  above  interlocutor;*' 

Vol.  V.  R 


Digitized  by 


Google 


9S6 


DECISIONS  OF^  THE 


No.  SO. 


13  Jan.  1830. 


MK^ormack  v. 
Beid. 

ProcesB, 
Act,  qfSed* 
I2ih  Nov. 
>825,  e,  7,  »eeU 
15. 


<  and  aftenrards  adds,  <  The  defender,  therefore,  acquieeces 
<<  with  the  order  to  condescend,  and  in  obedience,^  &c. 

^  It  was  stated  by  the  advOcator'^s  counsel,  as  a  fBirther  irre- 

<  gulaiity,  that,  aftef   closing  the  record,  a  condescendence 

*  and  answers  were  received.     But  although  the  advocator, 

<  in  complying  with  the  sherifTs  appointment,  titled  his  paper 
'  a  condescendence,  and  went  beyond  the  order  in  it,  it  appears 

<  to  the  Lord  Ordinary  that  the  appointment  was  more  pro- 

<  perly  an  order  to  confess  or  deny,  in  terms  of  the  form  of 
'  process  chap.  8,  and  therefore  perfectly  competent. 

<  The  reclaiming  petition  against  the  interlocutor  of  28th 

*  November  1826  still  does  not  object  to  the  closing  of  the  re- 
</  cord,  nor  states  that  any  facts  had  been  omitted  to  be  stated. 
^  In  it,  as  well  as  the  appeal  to  the  sheriiEdepute,  it  is  pleaded 

*  that  it  was  competent  to  prove  the  claim  by  witnesses. 

*  When  this  mode  of  proof  was  rejected,  the  advocator,  if 

*  dissatisfied,  might  have  applied  for  leave  to  advocate  as  to 

<  the  mode  of  proof.   He  did  not  do  so,  but  proceeded  to  prove 

<  his  daim  by  writ.  In  this  he  fguled,  and  the  interlocutor  of 
^  23d  October  1827  was  pronounced. 

.  <  After  another  reclaiming  petition  and  appeal  to  the  sheriff- 

<  depute,  equally  silent  as  before  as  to  any  irregularity  in 

*  closing  the  record,  the  advocator  is  allowed  to  prove  by  the 

<  oath  of  the  respondent ;  and  he  takes  this  oath.  It  is  said  that 

<  no  special  reference  was  made,  but  it  is  craved  at  the  end  of 

*  the  petition  No.  87)  subscribed  by  himself;  and,  further,  he 

*  was  present,  as  the  minutes  of  Court  shew,  when  the  respon- 

*  dent  deponed. 

^  In  these  circumstances,  and  more  especially  where  the  ad- 

<  vocator  referred  the  truth  of  his  claim  to  the  oath  of  his  ad^ 

*  versary,  the  Lord  Ordinary  cannot  think  that  the  irregularity 
'  as  to  the  closing  the  record  in  the  inferior  court  should  set 

<  aside  the  whole  proceedings,  and  enable  the  advocator,  be- 

*  cause  the  proof  has  turned  out  against  him,  to  disregard  even 

*  the  solenm  oath  emitted  on  his  judicial  reference.     He  says 

<  he  was  compelled  to  take  the  oath  of  the  respondent.    If  it 
^  were  so,  he  might  have  had  some  ground  for  his  plea.    But 

<  he  was  not.     It  was  competent  to  advocate  on  the  mode  of 

<  proo£^  with  leave  of  the  sheriff;  and  if  this  had  been  refused, 

<  or  not  applied  for,  he  might  have  allowed  the  state  appointed 
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*  hj  the  interlocutor  of  23d  October  1837  ^  be  given  in ;  and  is  Jan.  1830. 

*  when  decree  was  pronounced  in  terms  thereof,  that  being  a    '—  r  '-' 

*  final  judgment,  it  was  then  competent  to  advocate  the  process.  j^eS?""**^^  ^ 

^  Further,  the^  advocator  can  have  no  interest  to  plead  on        ■    ■ 

*  the  irregularity,  unless  he  has  been  precluded  fr^™  seating  ^*^J^     -. 
^  his  facts  folly ;  and  what  these  &cts  are  should  be  distinctly  Nov.  1825,  e.  7, 

*  set  forth  in  the  reasons  of  advocation  (act  of  Sederunt,  sect.*****  ^** 

*  26  ).  The  Lord  Ordinary  has  been  unable  to  find  any,  very 
'  material  at  least  The  chief  difference  lies  in  the  argumen* 
^  tative  mode  in  which  they  are  stated,  and  in  giving  up  term« 
^  ing  what  has  been  the  chief  object  of  discussion  a  cldm  for 

*  board,  and  now  stating  it  as  arising  out  of  ^  a  joint  stock  or 
•*  partnership  quoad  hoc.*  This  is  properly  a  plea  in  law  ;  and 

*  it  is  competent,  without  opening  up  the  record  in  the  inferior 

*  court,  to  give  the  advocator  an  opportunity  of  pleading  it 

*  by  putting  in  an  additional  plea*  Whether  it  would  be  com- 

*  petent  to  prove  the  claim  by  witnesses,  even  under  this  new 
^  aspect,  and  at  this  distance  of  time,  and  after  the  reference  to 

*  oath,  is  at  least  questionable.     But,  under  all  the  circum- 

*  stances,  the  Lord  Ordinary  does  not  think  that,  at  all  events, 

*  the  new  plea  could  be  entertained  without  paying  previous 
<  expenses ;  and  no  offer  of  this  kind  was  made  at  the  bar.* 

The  Courts  in  reviewing  the  Lord  Ordinary's  interlocutor.  Opinion  of 
was  of  opinion,  that,  by  setting  aside  the  very  irregular  pro-  ?^^^  "*** 
ceedings  complained  of,  manifest  injustice  would  be  done  to  the 
respondent,  especially  with  reference  to  the  oath  he  had  emit- 
ted; and,  therefore,'  their  Lordships  refused  the  reclaiming 
note. 

Lord  Medwjfn,  Ordinary.  For  the  Advocator,  Shaw.  Jl,  Dunhp^ 

W.  S.  Agent.         For  the  Respondent,  Jeemewn^  Cowan,  Jame9 

GemauiijAgient.    F.  Clerk. 

S. 
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No.  LI.  14  January  1830. 

MCKENZIE 

agaifist 

M'LEAN. 

Pbisoner. — Repabation. — Statute  1686»  c.  32. — ^1.  AU 
though  a  creditor  may^  on  the  -same  caption^  re4ncarc^ 
rate  his  debtor ^  who  has  been  liberated  in  virtue  of  the  act. 
ofgrace,  he  is  bounds  if  called  upon^  to  justify  his  pro* 
ceedingsy  and  is  answerable  if  he  uses  the  diligence  in  an 
oppressive  manner. 

2.  Where  a  d^tor  is  alimented  in  virtue  of  the  statutCy  and 
is  afterwards  arrested  in  prison  by  another  creditor^  intu, 
mation  to  the  latter  of  the  award  of  aliment  is  not  neces^ 
sary^  and  the  magistrate  may  liberate  ihe  debtor  upon  the 
aliment  being  discontinued. 

3.  Where  the  incarcerating  creditor  is  at  a  distance^  inHma- 
Hon  to  the  agent  employed  in  using  the  diUgenoe  held 
to  be  sufficient, 

Ik  February  1826,  the  suspender,  Mackenzie,  brought  an 
action  of  damages  against  the  charger,  Maclean,  and  six 
other  individuals,  on  the  ground  of  oppression ;  but  the  ac- 
tion was  dismissed  as  incompetent  upon  a  point  of  form, 
and  expenses,  to  the  amount  of  L.120,  were  decerned  for 
separately  in  £Eivour  of  the  defenders.  Diligence  being  raised 
upon  this  decree,  the  suspender  was  incatrcerated  in'  the 
jail  of  Inverness,  on  the  7th  August  1827»  at  the  instance 
of  one  of  the  defenders  in  the  action  of  damages;  and, 
on  the  12th  of  September,  he  was  arrested  in  prison  at  the 
chai^er'^s  instance.  In  the  meantime,  the  suspender  had  ap* 
plied  for  and  obtained  the  benefit  of  the  act  of  grace.  Aliment 
at  the  rate  of  Is.  per  day  was  regularly  paid  to  the  suspender 
until  the  20th  of  December ;  but  all  the  parties,  with  the  ex- 
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'ception  of  the  charger,  had  withdrawn  their  diligence  on  the  U  Jan.  1830. 
3d  of  December;  and,  on  17th  January  1828,  the  suspender,    ^""nr*^ 

'  was  liberated,  in  respect  the  charger  had  discontinued  to  pay  m;*l^    ^ 
the  aliment,   although  no  intimation  was  made  to  him — ^the       — -^<- 
magistrdtes  holding  that  intimation  to  his  agent  was  sufficient,  J^^J^^ 
and  it  being  also  held  that,  as  the  8uq)ender  was  in  jail,  and  re-Stai.  1696,  «. 

'  ceiving  aliment  in  virtue  of  the  statute,  when  he  was  again    '- 

'  arrested  at  the  instance  of  the  charger,  intimation  to  the  latter  * 
was  not  necessary. 

Thereafter,  the  suspender,  having  come  to  Edinburgh  upon 
business,'  was  apprehended  on  the  30th  of  June,  almost  imme- 

'diately  after  his  arrival;  on  a  duplicate  of  the  above  caption,  at 

'  the  instance  of  the  charger,  on  which  he  had  been  imprisoned 
at  Inverness.  Ten  shillings  of  aliment  were  lodged;  but  this 
sum  was  not  paid  to  the  suspender,  on  the  ground  that  it  was 
necessary  for  him  to  go  through  the  form  of  requiring  aliment  of 

'  new  from  the  charger,  by  intimation  to  him.  Application  was 
accordingly  made ;  and  the  Magistrates  of  Edinburgh  appoint- 
ed the  charger^s  agent  to  be  summoned  to  attend  to  hear  the 
suspender  depone ;  and,  upon  the  suspender  deponing,  an  ali- 

'ment  of  12s.  Scots  a  day  was  awarded  to  him.  This  was 
intimated  to  the  charger'*s  agent,  who  refused  to  accept  of  the 
intimation,  and  said  it  must  be  intimated  to  the  incarcerating 
creditor  at  his  residence  (which  was  in  the  island  of  Rum^ 
abont  400  miles  from  Edinburgh.) 

'  The  suspender  (1st  July  1828)  presented  a  bill  of  siispen- 
sioo  and  liberation,  on  the  ground  that  his  re-imprisonment  was 

'  illegal  and  oppresssive,  and  prayed  for  service  on  the  agent  who 
had  expede  the  horning  and  caption,  and  by  whose  instructions 
he  was  incarcerated.  The  Lord  Ordinary  (M'Kenzie)  ordered 
the  UIl  to  be  answered  in  eight  days  ;  but  the  agent  on  whom 
it  was  served  refused  to  hold  the  intimation  as  valid;  and 
the  next  Loi^  Ordinary  (Lord  Medwyn)  on  the  case  coming 
'before  him,  could  not  *  find  any  authority  for  holding  intima- 
^  tion  to  the  agent  equivalent  to  intimation  to  the  party,  even 
<  in  so  peculiar  a  case  as  this.*  The  bilT  was  therefore  imme-  ^ 
diatdy  despatched  to  the  island  of  Rum,  and  intimated  to 
tiie  charger  personally  at  a  cost  of  L.IO.  Answers  were  given 
in  by  him  on  the  5th  of  September  1828 ;  the  bill  was  passed 
iipon  the  6ih,  and  the  suspender  liberated  upon  the  8th ;  and 
the  letters  having  been  expede— 
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14  Jan.  1830.      rj^^  suspender  pleaded"^!.  It  is  an  illegal  and  oppietnve 
M'KeDzievii  ^^^  ^^  diligence  to  re-imprison  a  civil  debtor  ez  intervaUo, 
McLean.        without  a  change  of  circumstances,  for  payment  of  the  ori|p* 
^^  nal  debt,  and  under  the  same  diligence ;  and  it  has  been  i^ 

Jieparadfm,  peatedly  found  that  no  creditor  is  entitled,  in  this  way^  to 
^toL  1096, 0*  make  the  diligence  of  the  law  an  engine  of  oj^resaon ;  Law 
.  V.  Whyte,  10th  Dec.  I709  (Mar.  11,803) ;  Dowie  v.  Crockat, 

27th  Jan.  1736,  Fal.  Diet.  (Mar.  11,809)  ;  Bogle  ©.  Magis- 
trates of  Hamilton,  8th  July  3714,  Fal.  Dice.  (  Mar.  11,805) ; 
Abercrombie  v.  Brodie,  19th  June  1759  (Mar.  11,811)  ;  Pol. 
lock  V.  Fulton,  17th  Nov.  1769  (Mar,  11,815) ;  Boyd  •, 
Ponton,  2l8t  Dec.  1811 ;  Morison  v.  Forbe8,.3d  June  1826, 
Shaw  and  Dtmlap.  It  is  true  that,  in  some  of  theee  caaes, 
the  power  of  re-incarceration  was  recognised ;  but  the  principle 
that  the  creditor  was  bound  to  justify  the  rrincarceralion,  and 
that,  if  he  used  the  diligence  in  an  oppressive  manner,  he  is 
answerable  in  equity,  and  the  debtor  will  have  relief  by  suspen- 
sion, was  also  established;  Ersk.  iv.  3,  28. 

II.  It  is  illegal  and  oppressive  to  re-imprison  a  civil  debt, 
or,  liberated  under  the  act  of  grace  for  a  discontinuance  of 
aliment,  without  paybg  aliment  to  him  on  his  re-imprisoife 
ment. 

III.  An  agent  entrusted  with  general  powers,  and  stBl 
more  if  entrusted  with  the  execution  of  l^al  diligence,  is  bound 
to  receive  intimation  of  the  debtor^s  proceedings  under  the 
act  of  grace ;  and  his  refusal  will  be  held  to  be  ti)e  refusal  of 
the  creditor. 

IV.  Where  an  oppressive  use,  or  an  abuse,  of  personal  dili. 
gence  can  be  instructed,  the  law  will  interfere  to  correct  that 
abuse  by  liberation  of  the  debtor. 

V.  After  intimation  to  an  incarcerating  creditor,  in  terms  of 
the  act  of  grace,  if  the  debtor  be  arrested  in  prison  by  another 
creditor,  there  is  no  necessity  for  intimation  to  him.  He  must 
find  instant  security  to  aliment,  or  the  prisoner  may  be  liberated* 


Clunver^ 
FleM. 


It  was  anawerad'^ 

I.  Under  the  act  of  grace  1696,  chap.  32,  personal  intir 
mation  to  the  incarcerating  creditor  is  necessary,  before  the 
magistrates  of  a  burgh  are  entitied  to  liberate  the  debtor,  upon 
the  ground  that  the  creditor  has  refused,  or  improperly  delayed 
to  aliment  him. 
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II.  The  interlocalor  of  the  Magistrates  of  2Mi  Dec.  1827,  u  Jan.  1890. 
of  new  awarding  an  aliment  of  Is.  per  day  to  the  suspender,    '-■  f  "^ 
and  appointing  him,  in  terms  of  the  act  of  grace,  to  make  in-  ||^!l^^  *' 
timation  thereof  to  the  charger,  never  having  been  intimated      .^*. 
by  him,  the  liberation  on  the  17th  of  January  1828,  upon  t^o  »!^^' 
ground  that  the  charger  had  £Euled  to  aliment  him,  was  eon*  siaL  l6ae»  o. 
trary  to  law.  *^  

III.  The  charger  having  neither  consented  to  the  liberation  chaiger** 
of  the  suspender,  nor  refused,  nor  unduly  delayed  to  aliment  ^I^m* 
him,  was  by  law  entitled  to  apprehend  and  incarcerate  him  a 
second  time,  under  the  same  diligence,  and  for  payment  of  the 

same  debt 

IV.  Liberation  under  the  act  of  grace  forms  no  legal  bar  to 
the  reincarceration  of  the  debtor  upon  the  same  diligence,  and 
for  pa]rment  of  the  same  debt.  More  than  five  months  had 
elapsed  since  the  suspender  had  been  liberated,  during  which 
time  his  circumstances  might  have  materially  changed,  so  that 
his  reincarceration  could  not  be  considered  as  oppressive.  Af-  • 
tersuch  an  interval,  it  was  incumbent  on  the  suspender  to 
establish  mala  fides  on  the  part  of  the  charger ;  and,  as  this 
could  not  be  done,  he  was  warranted  in  using  his  undoubted 
l^al  right  of  reincarceration. 

In  the  meanwhile,  the  suspender  had  raised  an  action  of 
damages  agunst  the  charger  and  the  oth^  defenders  in  the 
former  action ;  and,  when  the  case  came  on  for  trial  before  a 
jury  (I6th  July  1829)  the  charger  consented  that  a  judgment 
should  be  given  agmnst  him  for  L.250  of  damages  and  expenses. 

The  case  having  come  before  Lord  Corehouse,  his  Lord- 
ship (24ith  Nov.)  ^  of  consent,  suspended  the  letters,  the  sum 
^  charged  being  now  compensated,  and  decerned ;  found  no  ex- 
^.penses  due.^  His  Lordship  added  the  following  note:-^ 
^  Note. — It  seems  unnecessary  to  inquire  whether  the  suspen- 

*  der  was  regularly  liberated  on  the  act  of  grace  by  the  magis- 

<  trates  of  Inverness,  as  it  is  established  law  that  a  person  so 
'  liberated  may  be  again  incarcerated  on  the  same  caption,  if 

*  the  diligence  is  not  used  in  a  nimious  and  oppressive  manner. 

<  Now,  idthough  it  appears  that  the  charger  was  much  ezas. 

*  perated  against  the  sucpender,  and  acted  towards  him  very 
^  hanbly  and  improperly  on  ot)iw  occaaons,  it  cannot  be  con«' 


Digitized  by 


Google 


262 


DJECISIONS  OF  THE 


No.  51. 


14  Jan.  1830. 


M'Leao. 

Prisoner. 
Reparation^ 
StaL  IGUa^  Q. 
82; 


sidered  a  nimious  and  oppressive  use  of  diligence  to  imprison 
a  debtor,  liberated  on  the  act  of  grace,  a  second  time,  after 
the  lapse  of  more  than  five  months — an  interval  in  which  the 
circumstances,  both  of  the  debtor  and  creditor,  may  be  ma« 
terially  changed ;  Further,  there  is  this  specialty  in  the  pre* 
sent  casie,  that  although  the  charger  may  be  h^,  by  a  pre^ 
sumption  of  law,  to  have  known  of  the  first  petition  for  all-i 
ment  at  the  time  it  was  presented,  yet,  in  point  of  fact^  it  is 
clear  that  he  must  have  been  personally  imacquainted  with 
these  proceedings,^ 


Jadgment- 


Opinifwol 


The  suspender  having  brought  this  interiocutor  under  re^ 
ifiiew,  so  far  as  it  found  no  expenses  due,  the  Court  altered  the 
interlocutor  of  the  Lord  Ordinary,  and  found  the  suspender 
entitled  to  expenses. 

Lord  Gillies — Had  great  doubts  whether,  in  such  a  case  as  the 
present,  personal  intimation  to  the  incarcerating  creditor  was  ne- 
cessary, before  the  magistrates  of  a  burgh  are  entitled  to  liberate 
a  debtor.  If  this  were  the  law,  it  ought  to  be  altered ;  for  the 
consequence  might  be  that,  where  a  creditor  lived  at  a  consi- 
derable distance  from  the  place  where  the  debtor  was  impri- 
soned, the  lattej  might  starve,  if,  where  no  aliment  or  an  in* 
sufficient  aliment,  was  afforded  him,  he  was  obliged  to  remain 
in  prison  until  a  personal  intimation  had  been  made  to  the  ere- 
ditor.  In  such  a  case,  intimation  to  the  known  and  acting 
agent  of  the  creditor  ought  to  be  held  sufficient  In  this  ob* 
servation  the  Lord  President  and  Lord  Craigie  concurred, 
the  latter  referring  to  a  decision  in  the  Dictionarj'-,  voce  Pri- 
soner, where,  in  an  analogous  case  of  a  debtor  put  in  prison 
while  the  creditor  was  out  of  Scotland,  intimation  to  his  fee- 
tor  was  held  sufficient. 

On  the  general  question  of  the  legality  of  the  reincarooa- 
tion,  it  was  observed  by  Lord  Balgray — ^That  it  was  one  of 
great  importance,  and  might  be  considered  in  two  points  of 
view  :  first,  as  to  the  general  competency  of  the  proceeding ; 
and,  secondly,  as  to  the  particular  circumstances  in  whidi  it 
had  been  followed  in  the  present  instance.  In  regard  to  the 
first  point,  his  Lordship  had  considered  all  the  authorities  re- 
ferred to ;  and  he  was  of  opinion  that  the  question  had  been  d^ 
termined  on  solid  grounds  in  support  of  thf  right  of  inparcera. 
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tion.     It  was  true  that  in  the  first  case  referred  to,  that  of^^,^'^* 
Law  V.  White,  the  Court  held  tliat,  where  a  debtor  was  once  M<j5^„^g  ^ 
liberated  under  the  act  of  grace,  he  could  not  be  again  im-  McLean, 
prisoned  on  the  original  caption,  sine  causa  cognita.     But  in     .^ 
the  later  cases  of  Brodie  in  1759,  of  Pollock  in  17^9,  and  of  Reparation. 
Boyd  in  1811,  it  was  held  that  the  diligence  of  the  law  was  ^^'^^^^  ^ 
itill  in  operation,  and  might  be  acted  upon  at  any  time  by  the       .^...^ 
incarcerating  creditor.      But  this  was  allowed  at  his  risk.      ItOplntoa  tf 
was  necessary  for  him  to  be  cautious  in  the  exercise  of  his 
rights,  and  to  proceed  on  fair  and  sufficient  grounds,  such 
as   a  change  of  circumstances,   or  any   suspicion  of  fraud. 
But,   in  the  circumstances  which   occurred  here,  his  Lord- 
ship thought  that  the  proceedings  of  the  charger  had  been 
throughout  nimious  and  oppressive  ;  and  he  was  therefore  in- 
clined to  alter  the  interlocutor  of  the  Lord  Ordinary  on  the 
question  of  expenses.     With  regard  to  the  proceedings  in  In- 
verness, the  magistrates  were  perfectly  justified  in  granting  the 
liberation  upon  the  aliment  being  discontinued.       Tbe  re- 
incarceration again  took  place  in  Edinburgh,  where  the  sus- 
pender was  at  a  distance  from  all  his  friends,  and  had  no  pros- 
pect of  being  relieved,  and  this  too  at  a  tinie  when  a  much 
larger  debt  was  due  to  him  by  the  charger,  as  admitted  by 
him  afterwards  in  allowing  a  verdict  to  go  out  against  him, 
Besides,  it  was  oppressive  on  the  part  of  the  charger'*s  agent  to 
refuse  receiving  intimation  of  the  suspender'^s  application  for 
aliment,  without,  at  the  same  time,  offering  to  write  to  his 
constituent  to  inform  him  of  it.     It  was  in  vain  to  say  that 
the  charger  was  ignorant  of  the  application  for  aliment,  and 
other  proceedings.  He  must  be  held  constructively  to  have  been 
informed  of  it  by  the  intimation  to  his  acting  agent ;  and,  in-i 
deed,  his  whole  conduct  had  been  harsh  and  severe,  and  it  was 
but  justice  to  the  suspender  to  find  him  entitled  to  his  ez;^ 
penses. 

Lord  GiUtes  concurred,  and  observed — That  thie  magistrates 
of  Inverness  had  acted  properly  in  liberating  the  suspender  in 
consequence  of  no  aliment  being  afforded  to  him,  it  being  just- 
ly held  by  th«m  that  intimation  to  the  charger'*s  agent  was 
sufficient.  Besides,  it  was  settled  that,  after  intimation  made 
to  the  creditor  under  the  act  of  grace,  if  a  debtor  be  arrested 
in  prison  by  another  creditor,  there  is  no  necessity  of  intima- 
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14  Jasuirao.  tion  t0  hxak";  ^md,  at  any  rate,  thia  judgment  wa«  not  com. 
M'KeDzin  P^*^^  ^f  *y  ^^  charger,  who,  instead  of  bringing  it  under 
M«Lean.  review,  proceeded  to  reincarcerate  the  suspender  on  the  ori- 
^—  ginal  caption,  upon  his  arrival  in  Edinbui^h,  when  no  change 
R^^ation.  Appear^  to  have  occurred  in  the  circumstances  of  the  bus- 
Sfat,  1696,  e.  pender,  and  when  he  was  perfectly  aware  that  there  was,  at 
the  time,  a  well  founded  clium  of  damages  against  him,  at  the 
instance  of  the  latter,  to  a  much  larger  amount  than  the  debt 
upon  which  the  incarceration  took  place.  In  these  circum* 
stances,  it  was  not  doing  sufficient  justice  to  the  suspender 
merely  to  say  that  the  letters  should  be  suspended  of  consent, 
on  the  ground  of  the  debt  being  compensated.  This  ground 
of  compensation  existed  at  the  time  of  the  incarceration,  and 
the  suspender,  therefore,  was  entitled  to  his  ezpoises. 
The  Lord  President  and  Lord  Craigie  also  concurred, 

Lcird  Corehoute^  Ordinary.        For  the  Suspender,  SoL-Gm,  (Hope.)  IHm. 
bar.  Gep,  MonrOy  Agent  AlL  Keity^  MoiUand,  Ritderkk 

M'JC§nMie,  W.  S.  Agent.         A  Clerk. 

C. 


SECOND  DIVISION. 

No.  LII.  14  January  1890. 

SUTHERLAND 

against 

MACKAY, 


BANKnuPT.— CoNDicTio  iNDEBiTi. — ^P]iocx88.-«-/n  0  reduc^ 
Hon  of  the  last  of  seoeral  renmoals  of  a  biU  granted  for  the 
whole  amount  of  a  dAt^  by  a  bankrupt  judidaUg  discharge 
ed  ona  compoaitiony  the  allegation  that  the  biUa  toere  ob^ 
tained  in  consequence  of  <  threats,  dunnings,  and  imfOf^ 
*  tunUies^  found  irrelevant. 

SuTHEKLAKni  in  1817>  ol>tained  a  judicial  dischai^  in  a  se- 
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qufistration,  on  an  agreement  to  pay  a  composition  of  Ss.  8d.  ^^  J«>-  lOO, 
in  the  pound.    Mackay  waa  a  creditor  ranked  on  the  estate  for     7^  J 
a  bill  of  L.24!2.  lis.  2d. ;  but,  in  place  of  the  composition  onMackaj. 
this  sum,  he  received  Sutherland's  acceptance  for  the  whole  ■ 

debt  with  interest     This  bill  was  renewed;  and,  in  1819,c^!^Sf^jii<fe. 
Sutherland,  by  pajonent  in  cash  and  furnishings,  reduced  the  ^'/i- 
debt  to  L.IOS,  8s.    For  this  balance  he  granted  his  acceptanoe   ^^^'^ 
to  Mackay;  and  finally,  during  1823,  he  furnished  articles 
which  reduced  the  sum  due  on  the  bill  to  L.28.  17s.  2d. 
Maokay  had  come  under  an  obligation  of  relief  to  the  cau^ 
tioners  for  the  composition ;  and  in  security  of  that  obligation 
be  obtidned  an  assignation  of  a  lease  of  a  farm  possessed  by 
Sutherland,   This  assignation  was  not  delivered  back  till  1824^ 
having  been  latterly  retained  as  a  security  for  the  balance 
of  the  debt  in  question. 

Thereafter,  Sutherland  brought  an  action  against  Mackay,  ^ 

ooneluding  for  payment  of  a  balance  of  an  account,  in  which 
he  debited  himself  with  the  composition  on  the  defender's 
dd^t,  and  took  credit  for  the  various  payments  and  furnishings 
made  to  the  defender  subsequent  to  his  discharge.  The  maim 
question  debated  in  this  action  was,  whether  the  pursuer  was 
entitled  to  demand  repetition  of  the  money  paid  to  the  de. 
fender  beyond  the  composition  upon  the  original  debt  The 
case  having  been  reported  on  memorials,  the  Court  remitted 
to  the  Lord  Ordinary  ^  to  consider  whether  the  summons,  in 

<  its  present  shape,  is  so  laid  as  to  be  applicable  to  the  pleas 
^  raised  by  the  parties,  and  to  require,  before  giving  any 

<  judgment  thereon,  a  full  and  articulate  statement  of  the 
'  foots  averred  hinc  inde,^ 

The  pursuer  then  brought  a  supplementary  reduction  of 
the  bill  for  L.108.  8s.  on  the  ground  that  <  the  said  bill  was 
most  improperly  impetrated  by  the  said  Kenneth  Mackay 
from  the  pursuer,  without  any  value  being  given  by  the  de< 
fender  for  the  same,  inasmuch  as  the  pursuer^  before  granting 
the  hill»  had  been  discharged  of  all  debts  contracted  by  him 
prior  to  the  8th  day  of  January  18179^  &c ;  <  notwithstanding 
which  discharge,  the  defender  improperly  and  ill^aUy  ex- 
torted from  the  pursuer  the  said  bill,  he  having  previously 
obtained  payment  from  the  pursuer  of  the  composition  ef- 
feirisg  to  bis  debt;  and^  although  the  aforesaid  mm  sA 
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14  Jan.  1830.  <  L.93. 15s.  is  Credited  on  the  back  of  the  said  bill  as  havii^ 

^^  \  ^    *  heen  paid  by  the  pursuer  to  account  thereof  in  meal  and 

Macka/.         *  other  articles,  yet  the  said  meal  and  other  articles  were  for- 

■     ■■■       •  nished  by  the  pursuer  to  the  said  Kenneth  Mackay,  not  in 

' c&ndicHo'inde.^  P*^  pajrment  of  said  bill,  which  had  been  impropeiiy  ob- 

Mj.  <  talned  without  any  value  having  been  given  for  it,  but  as 

'^'*"*  *  regular  furnishings,  for  pa3rment  of  which  the  pursuer  is  now 

<  pursuing  the  said  Kenneth  Mackay  before  our  stud  Lords.^ 

The  actions  having  been  conjoined,  the  pursuer  put  in  a 
condescendence,  in  which  he  alleged  that,  within  a  few  weAa 
after  the  date  of  his  discharge,  the  defender  made  up  a  state 
of  the  debt  as  between  him  and  the  pursuer,  upon  the  back 
of  the  original  bUl,  keeping  the  composition  contract  entirely 
t>ut  of  view,  and  drew  a  bill  for  the  whole  amotmt  on  tbe  pur- 
suer, <  and  refused  to  deliver  up  his  discharge  to  him  till  he 

*  accepted  the  said  bill.'^  Further,  that  this  and  the  subae- 
ijuent  bills,  cash  payments,  and  fiimishings  made  to  the  defen- 
der, '  were  all  Impetrated  and  extorted  by  the  pursuer  from 
'  the  defender,  in  consequence  of  threats,  dunnings,  and  im- 

*  portunities,  used  by  the  defender,  and  in  consequence  of  his 
'  having  retained  possession  of  the  foresaid  lease,  with  the  view 

*  of  securing  full  payment  of  his  ori^nal  debt.' 

The  Lord  Ordinary  assoilzied  the  defender,  and  found  the 
pursuer  liable  In  expenses.* 


*  Hifl  Lordship  explained  the  grounds  of  his  judgment  in  the  following 
note  ^-^^  The  question  properly  at  issue  between  the  parties  was»  whether 

*  the  pursuer,  Sutherland,  is  entitled  to  re^emand  the  money,  wliich  he 
^  owed  to  the  defender,  Captain  Mackaj,  before  his,  the  pursuer's,  bcuik- 

*  ruptcy,  he  having  obtained  a  composition  with  his  creditors,  and  obtained 

*  from  this  Court  a  dischaige  of  all  ;hl8  debts,  except  said  compooltioik, 

*  yet,  notwithstanding  thereof,  haying  paid  the  debt  to  the  defender,  of 
^  which  he  had  been  discharged,  with  the  exception  of  the  compositioii* 

*  The  parties  joined  issue  on  this  plea;  and  the  Lord  Ordinaiy  reported  it 

*  to  the  Court  on  memorials ;  on  advising  which,  it  occurred  that  the 

<  summons  at  the  pursuer's  instance  was  not  properly  laid  to  bring  out 

*  8uch  a  question ;  and  their  Lordships,  remitted  back  the  cawae  to  the 

*  Loid  Ordinary  to  prepare  it.    A  proper  summons  was  accordiogly  raised. 
^  The  cause  has  been  prepared,  and  the  record  closed,  in  terms  of  6  Geo^ 

<  IV.  c.  120,  and  the  whole  was  debated  on  the  11  th  instant 

'  <  It  is  established  that,  before  the  pursuer's  bankruptcy  in  1810,  he 
>  -owed  to  the  defender  L'2i4v,148.  2d.    In  the^sequestntioitof  ^»  eatat^ 
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The  pursuer  i-ecUimed,  and  pteaded-^ThaX^  after  his  dis- 14  Jan.  1830. 
charge,  he  hqr  under  no  natural  obligation  to  pay  any  part  of^  ^ L^ 

Mockaj. 

he  offered  a  compodtion  of  08.  8d.  per  pound  to  his  creditors,  which  was  Candieio  In* 
accepted,  and  the  defender  hecame  the  cautioner  for  its  faithful  ^y^debUi, 
menu    The  composition  was  approved  hy  this  Court ;  and  the  pursuer  Proceu. 
was  discliarged  of  all  his  dehts  contracted  prior  to  the  sequestration,  ex*  ^ 

cept  the  composition  thereon.    The  discharge  is  dated  June  1817 ;  andEj^'""^''* 
it  is  not  alleged  that  the  defender  stipulated  for,  or  had  promised  him 
any  bonus  for  his  agreeing  to  the  composition. 

*  Feelings  of  d^t7  and  gratitude  to  the  defender  actuated  the  pursuer. 
He  thought  himself  bound  to  pay  the  defender  in  full  of  his  debt ;  and, '   « 
in  July  after  his  discharge,  he  expressed  to  the  defender  these  sentiments,  > 
and  deliberately  gave  him  a  bill  (July  35, 1817)  for  his  full  debt,  amounting 
to  L*.267.  5b.  7d.  payable  at  Martinmas  following.    It  was  not  couTenient 
for  the  pursuer  to  pay  this  money,  or  any  part,  when  it  became  payable, 
and  on  the  21st  January  1818  he  granted  a  new  bill  for  L.270.  lis.  Ud. 
«  No  payments  on  this  were  made  till  January  1819 ;  but  after  that  a 
train  of  deliberate  payments  took  place  in  that  year  and  the  year  1820,  which 
reduced  the  debt ;  and,  on  93d  June  1821,  the  pursuer  gave  a  new  bill  for  ^ 
LhIOS.  Os.  8d.  being  all  that  now  remained  due  of  the  former  one.    Pay.' 
ments  in  money  and  meal  went  on  in  the  course  of  the  year  1823,  which 
reduced  the  debt  to  L.14.  5s.  8d.  andby  L.16.  lis.  6d.  afterwards  ad.' 
vanced  by  the  defender,  made  a  debt  be  due  by  the  pursuer  to  the  de-' 
fender  of  L.28.  178.  2d. 

«  Thus,  in  the  course  of  years  between  July  1817  and  July  1823,  a 
period  of  six  years,  the  pursuer  was  deliberately  and  progressively  pay- 
ing off  his  debt  to  the  defender,  *  although  he  Icnew  that  in  June  1817 ' 
he  had  a  full  discharge  of  it  all  except  one-third  of  it,  or,  in  other  words^ 
a  full  discharge  of  two-thirds  of  it. 

*  Besides  this,  there  is  the  following  admisuon  on  the  revised  conde* 

*  scendence  for  the  pursuer : — <  It  is  admitted  that  the  pursuer  paid  some 
**  of  the  creditors  in  full  whose  claims  were  of  a  trilBing  nature.' 

*  The  pleas  of  law  in  this  case  on  the  part  of  the  pursuer  are,  ImL,  *  That 
^  the  bill  under  reduction,  viz.  for  L.108.  Os.  8d.  was  granted  by  the  pur. 
^  suer  in  consequence  of  the  threats  and  importunities  of  the  defender.* 

«  2</,  *•  That,  having  been  discharged  by  the  Court,  he  owed  the  defender ' 
*»•  nothing  but  the  composition.' 

*  Zd^  <  The  documents  in  process  establish  that  the  defender  Is  indebted 
*^  to  the  pursuer  in  the  sums  pursued  for.' 

'  As  to  the  1«/  plea,  there  is  not  even  an  allegation  of  threats,  and  far 
«  less  any  pretext  for  it,  when  we  see  payments  made  to  account  of  that 
<  bill  in  the  course  of  the  year  after  its  date.  Had  it  been  pirociired  by 
'  threats,  or  importunities,  or  ill  usage  of  any  sort,  no  one  can  believe  that, 

*  the  pursuer  would  have  paid  one  &rthing  of  It ;  instead  of  which  he  re., 
«  duced  its  amount  to  L.14.  6s.  8d. 

*  2d;  That  he  was  discharged  by  the  Court  is  true,  but  Is  nothing  to[ 
thepurposei 
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14  Jan.  1830.  the  defender's  original  debt  beyond  the  composition,  which 
could  found  a  defence  against  a  condictio  indebiti ;  Carrick  v. 
Carse,  5th  Aug.  1758  (Mot,  2931).  Nor  is  it  an  objection  to 
the  relevancy  of  the  action  that  there  is  no  reduction  of  the 
previous  bills.  Such  proceeding  would  have  been  unnecessary, 
and  even  absurd,  inasmuch  as  these  bills  were  no  longer  ex- 
isting documents  of  debt,  and  never  would  have  been  revived 
against  the  pursuer* 


SutfaerUnd  v. 
Mflckay. 

BonkrtipL 
Condictio  Inm 
debUi. 
Proeea, 


I>efefider*8 
Pleas. 


Answered — The  situation  of  a  cautioner  after  the  esqpiration 
of  the  statutory  period,  and  that  of  a  debtor  discharged  on  a 
composition,  are  not  analogous ;  and,  therefore,  the  case  refer^ 
red  to  by  the  pursuer  is  not  an  authority  to  prove  that  the 
latter  does  not  continue  under  a  natural  obligation  to  pay  his 


*  And,  3d,  the  only  way  by  which  the  documents  in  process  can  prove 
that  the  defender  is  indebted  to  the  pursuer,  is  that  the  latter  is  en- 
titled  to  a  condictio  indebitL 

<  Now,  if  the  pursuer  is  entitled  to  a  condictio  indebiti,  paid  to  the  de* 
fender,  so  must  he  also  be  to  the  same  relief  against  aU  the  other  credi* 
tors,  whose  debts  he  admits  he  has  paid  in  fidL 

*  All  authors  are  agreed  that  there  can  be  no  condictio  indebiti  where 
there  is  a  natural  obligation  to  pay  a  debt ;  and,  feeling  this,  the  pur« 
suer  pleaded  strongly  that  there  was  in  this  no  natural  obligation  upon 
him  to  pay  his  debt  to  the  defender.  The  Lord  Ordinaxy  cannot  assent 
to  such  a  proposition.  The  civU. obligation  to  pay  his  debt  was  dis« 
charged  by  the  Court,  which  has  been  introduced  as  a  regulation  of  ciyil 
polity ;  but  assuredly  the  obligation  of  distributive  justice  remained  as 
strongly  as  ever.  It  continued  to  be  a  debt  of  honour  and  conscience  I 
and  although  it  could  not  be  enforced  remediis  prsetoriis,  surely  no 
court  of  equity  will  ever  interfere  to  cancel  the  fulfilment  of  such  an  ob- 
ligation, by  awarding  restitution  of  what  has  been  paid  in  implement  of 
\L  The  Lord  Ordinary  was  formerly  impressed  with  the  idea  of  some 
difficulty  arising  in  this  case  from  the  pursuer  having  paid  the  defender 
only  in  fulL  This  was  before  the  condescendence  was  put  in,  and  an« 
swers  to  it,  wherein  it  appears  that  other  creditors  were  also  paid  in  full. 
But  he  is  now  satisfied  that  his  difficulty  was  ill  grounded ;  because  the 
selfsame  aigument  in  &vour  of  a  condictio  indebiti  would  have  applied 
to  a  payment  in  fbU  of  all  his  creditors,  as  it  does  to  this  one  to  the  de- 
fender. The  payments  to  the  latter  were  made  deliberately  through  a 
course  of  six  years,  during  which  the  impression  of  duty,  gratitude,  and 
justice  to  the  defender  remained  on  his  mind ;  and  it  is  a  pity  that  it 
ev^  was  effaced.  It  was  towards  the  defender  an  act  as  deliberate  as  a 
payment  of  all  his  creditors  would  have  been  to  them,  and  must  be  at- 
tended with  the  nne  coBsequenoee  in  lnw.* 
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debts  in  fiill,  to  the  effect  of  hsmng  a  condictio  indebiti  as  to  14  Jan.  IMter. 
any  sum  paid  beyond  the  composition.  ^^"^^^"^ 

As  the  pursuer  confessedly  cannot  set  forth  an  effectual  chal-  MacS}!""^  "^ 

lenge  of  the  bill  under  reduction,  without  connecting  it  with      ' ^ 

the  prenous  bills  said  to  have  been  extorted  fipom  the  pursuer  ^^"*r"^'- 
by  threats,  &c.  it  was  necessary  that  he  should  have  stated  this  w«! 
connexion  in  the  libel,  and  concluded  for  reduction  of  these  ^''*^"' 
bills  also.     For  it  is  a  mistake  to  say  that  they  are  absohitdy  Defenders* 
extinguished ;  because,  if  the  only  bill  sought  to  be  reduced  ^*«"* 
w&re  set  aside,  the  obligation  contained  in  the  bill  for  the  ba- 
lance due,  on  which  the  former  was  granted,  would,  to  that 
extent,  immediately  revive. 

Lard  GlerUee  was  of  opinion  that  there  were  no  relevant  opinion  of 
grounds  of  reduction  either  libelled  or  condescended  on.  The^'*'^ 
great  defect  of  the  libel  was,  that  it  plainly  admitted  the  stop- 
position  that  the  granting  of  the  bill  under  reduction  had  no  con- 
nexion whatever  with  the  composition-contract.  And,  with  re- 
gard  to  the  condescendence,  the  allegation  that  bills  were  obtain* 
ed  in  consequence  of  •  threats,  dunnings,  and  importunities,'  was 
too  vague  to  be  sent  to  a  jury.  As  it  was  not  pretended  that  the 
bills  were  granted,  or  the  pa3rments  and  furnishings  made  et 
errore,  there  was  no  foundation  laid  for  a  condictio  indebiti ; 
and,  consequently,  the  question  as  to  whether  a  discharged 
bankrupt  still  remained  under  such  a  natural  obligation  to  pay 
his  debts  in  full,  as  would  bar  an  action  of  that  nature,  did  not 
arise  in  this  case« 

iMrd  PttmiOy  concurred  with  Lord  Glenlee,  that  there  was 
BO  relevant  reason  of  reduction  libelled ;  and  he  was  also  of  mi* 
{ion  that,  whatever  relevancy  there  might  be  in  the  statements 
in  the  condescendence,  with  reference  to  the  whole  transactions 
between  the  parties,  these  statements  could  not  be  entertained 
under  the  present  summons,  which  only  called  for  reduction 
of  the  last  of  the  series  of  bills. 

Lord  Cringletie  was  in  like  manner  of  opinion  that  there 
was  no  relevant  averment  to  sustain  a  reduction  of  the  bill  itf 
question. 

Lard  JusUce^lerk  at  first  entertained  an  opposite  opinioli ; 
but,  at  the  final  advising  of  the  cause,  his  Lordship  oonauixed 
with  the  other  Judges  that  it  would  be  improp^  to  make  the 
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14  Jan.  1830..  aU^gationBiir  the  condescendeiioe  tiM  satgcot  of  an  iania    Tht 

^  pursuer  ouffht  to  have  articulately  averred  force  or  firand  as 

Macka/.      '  the  means  by  which  the  defender  obtained  the  bill  under  re> 

■■  duction. 

^w^^hi^     ^^^  (D'owr/,  accordingly^  refused  the  reclaiming  note» 

'*'■**•'•  Lwrd  CringUixB^  Ordinary.  For  the  Pursuer,  IHon  of  Fae.  (J^frn} 

Skene^  3f.  P,  Brown.        Mowbray  ^  Howden^  W.  S.  Agents.  For 

Defender,  For$$thy  Brodis^  Alew.  Johnston^  W.  S.  Agent  P, 

Clerk. 


SECOND  DIVISION. 

No.  LlII.  15  January  1830. 

MITCHELL  AiJD  BELL 

against 

HOG'S  TRUSTEE. 

AREEsfMENT. — Legal  Dilicence.— -li  An  amsstment  t» 
the  hands  of  a  person  appointed  by  the  heritors  of  a  pa- 
rish to  collect  and  pay  away  a  fund  for  defraying  the  ex- 

j  pense  of  building  a  church,  used  by  a  creditor  of  the  trades- 

man with  whom  the  heritors  contracted,  is  competent. 

I  2.  An  arrestment  on  the  dependence  of  an  action  at  the  tn- 

stance  of  ^  A  B,  mason  in  Perth,  and  C  D,  mason  in 

!  *  Bridgend  of  Perth,  carrying  on  business  as  masons  and 

*  qtiafriers  in  Perth^  found  valid,  though  the  eweeuWm 
of  arrestment  bore  that  the  summons  was  *  at  the  instance 
^  of  A  B  and  C  D,  m>a^ons  and  quarriers  in  Perth.'* 

William  Hog  entered  into  a  written  contract  with  a  com-' 
mittee  of  the  heritors  of  Eihtionl  for  building  a  new  church 
in  that  parish,  the  price  being  payable  by  certain  instalments  as' 
the  work  proceeded.  Mr  MoncriefF,  writer  in  Perth,  was  ap-' 
pointed  by  the  coihmittee  the  collector  and  treasurer  of  the 
fond  for  defraying  tiie  expense  of  the  building.  He  accordingly 
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•btained  decree  firom  the  presbytery-  of  P^ib,  finding  the  heH«  15  Jan.  I8te' 
tan  UaUe  conformably  to  a  sdiedule  of  assessment  submitted  to   '^'-'  y  *-" 
ikm;  and  on  flus  decree  he  raised  letters  of  homing,  by  virtue  ^^®,^  ^^ 
of  which  part  of  the  assessment  was  reooyered.    Uiuler  the  Trustee, 
powers  ooiamitted  to  him  by  the  heritors,  Mr  Moncrieff  also      ."  '  ."^   . 
made  all  the  payments  to  the  contractor.  Le^ai  mu^    - 

On  the  dependence  of  an  action  against  Hog  for  payment  of  ^"^^ 
A  debt,  at  the  instance  of  *  Andrew  Mitchell,  mason  in  Perth, 

*  and  David  Bell,  mason  in  Bridgend  of  Perth,  carrying  on^ 
'  booness  under  the  firm  of  Mitchell  and  Bell,  masons  and 
^  quarriers  in  P^rth,^  arrestment  was  used  in  the  hands  of 
Mr  M<mcrieff,   '  as  clerk  and  treasurer  for  the  kirk-session 

*  of  Eumool,  and  to  Ihe  committee  for  the  erection  of  thd 
'  cknrch  at  Einnoul.*  The  messenger^s  execution,  which 
indoded  also  arrestments  in  the  hands  of  other  parties,  bord 
Ae  dates  of  ^  the  first  and  second  days  of  February  1826,*  and 
tibat  it  proceeded  on  a  summons  <  at  the  instance  of  Andrew^ 

*  Mitchell  and  David  Bell,  masons  and  quarriers  in  Perth.* 
A  furthcoming,  proceeding  on  this  arrestment  and  the  deoree  ob^ 
tained  in  the  aetion  on  the  dependence  of  whioh  it  was  used; 
was  brought  before  the  sheriff  of  Perthshire  against  the  arrestee 
and  oomnum  debtor^  1>y  Mitchell  and  Bell,  designing  themselves, 
not  as  in  the  summons  of  constitution,  but  as  in  terms  of  th^ 
ezecation  of  arrestment  Hog  having  become  bankrupt,  his 
tmstee  aj^ieared,  and,  amongst  other  defences,  maintained  thai 
the  discrepancy  pointed  out  between  the  summons  and  arrest^ 
moit  invalids^  the  diligence.  The  sheriff  ordained  Mi 
Moncrieff  to  be  judicially  examined ;  and  from  his  declaratioil 
it  appeaired  that,  soon  dfter  the  commencement  of  the  worl^ 
tiw  heritors,  for  the  acowmodation  of  the  contractor,  gave  Mr 
Moncrieff  a  discretionary  power  to  make  advances  to  Hogfr^ni 
time  to  time,  without  reference  to  the  stipulation  as  to  paying 
the  price  by  instahneats,  care  only  being  taken  that  work  and 
materials  conreqKmding  in  value  to  the  sums  advanced  wer^ 
tveviously  furnished:  That  Mr  Moncrieff  could  not  say 
whether,  at  the  date  of  the  arrestment  in  his  hands,  the  money 
{Niid  by  him  to  Hog  exceeded  or  was  less  than  the  instalments 
then  due  under  the  contract;  but  he  was  quite  sure  that  ai 
that  date  Hog  had  famished  materials  and  performed  work  in 
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Mitchell,  &C. 

»Hog'B 

Trustee. 


16^  Jan.  18M.  valuid  cd|i8tderably  beyond  the  sums  he  had  previously  reoriyed  s 
That,  at  the  time  the  arrefitment  was  used,  Mr  MoucrieS*  called 
a  meeting  of  the  committee  of  heritors,  who  authorified  a  fur- 
ther payment  to  be  made  to  the  contractor,  after  aflcataming 
that  the  value  of  the  work  performed  would  cover  both  that 
advance  and  the  arresters^  debt ;  and  in  all  future  payments 
made  to  tiie  contractor  that  debt  waa  kept  in  view. 

Thereafter  the  sheriff,  in  respect  of  the  objection  to  the  vali* 
dity  of  the  arrestment,  assoilzied  the  trustee. 

The  pursuers  having  advocated  the  cause,  the  Lord  Ordi- 
Ury  pronounced  the  following  interlocutor  and  opinion:*— 
The  Lord  Ordinary  having  resumed  consideration  of  the 
debate,  and  advised  the  process,  advocates  the  cause ;  Finds^ 
that  in  virtue  of  a  sununoas  before  the  sheriff  of  Perth  con*, 
taining  warrant  to  arrest,  the  advocators  arrested  a  sum  iii 
the  hands  of  Robert  Hope  Moncrieff,  as  clerk  and  trea- 
surer to  the  heritors  and  kirk'-session  of  Kinnoul,  as  due  to 
the  common  debtor,  William  Hog,  and  having  obtained 
decree  followed  it  up  by  a  summons  of  furthcoming :  Finds 
no  diBcrqpaney  between  the  warrant  and  arrestment,  and 
furthcoming  thereon,  sufficient  to  vacate  the  arrestment: 
Finds,  firom  the  declaration  of  the  arrestee  that,  at  the  time 
pf  laying  on  the  arrestment,  there  were  funds  in  his  hand% 
bdonging  to  the  common  debtor,  suflSlcient  for  the  discharge 
of  this  claim ;  and  that  there  is  no  objection  to  the  arrestment 
as  having  been  laid  on  in  the  hands  of  Mr  Moncrieff  in8tea4 
of  the  heritors :  Therefore,  sustains  the  reasons  of  advoca- 
tion, alters  the  interlocutor,  and  decerns  in  the  furthcomiog, 
in  terms  of  the  libel :  Finds  expenses  due,^  &c. 
iVo/e.— -^  The  situation  of  Mr  Moncrieff,  who  had  received 
various  instalments  of  the  price  of  building  the  church  of 
Kinnoul,  for  the  purpose  of  paying  them  to  the  contractoir 
as  the  work  proceeds,  ia  totally  different  from  that  of  a  &ctoir 
or  commissioner  who  is  to  pay  over  the  money  in  his  hands 
to  his  constituent,  and  in  whose  hands,  therefore,  it  would 
not  be  competent  to  arrest  ft>r  a  debt  of  the  constituent. 
Here  the  money  had  been  drawn  from  the  heritors,  for  the 
special  purpose  of  being  paid  to  the  contractor.  It  had  been 
appropriated  for  his  use,  and  was  in  Mr  Moncrieff's  hands 
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^  ioT  the  purpose  of  being  paid  over  to  him;  and  an  arrestment  15  Jan.  im. 

*  to  secure  any  part  of  it  which  may  he  due  seems  property   ^— y  *"^  • 

*  iaid  on  in  the  hands  of  the  person  who  was  hound  to  pay  to**^*^'^^  *^ 

*  the  contractor,  and  who  may  thus  he  reckoned  his  debtor,  tea 

*  The  objections  to  the  diligence  seem  too  critical.   The  arrest-      "—-•"_ 

*  ment  spedaDy  refers  to,  and  is  founded  on,  Ae  summons  off^J'SS 

*  constitution,  and  the  smnmons  of  furthcoming  narrates  both  ;^«w* 

*  so  that  there  can  be  no  pretence  for  saying  that  the  proceed- 

*  ings  from  first  to  last  may  not  have  been  carried  on  by  the 

*  same  parties;  and  after  all  there  is  no  discrepancy' in  the 

*  description.  It  is  only  not  quite  so  full  in  the  arrestment 
t  and  furthcoming  as  in  the  summons  of  constitution ;  but 

*  with  this  last  the  others  are  not  inconsistent.     Neither  is  it 

*  alleged  that  the  company  of  Mitchell  and  Bell  is  composed 

*  of  other  persons  than  the  two  who  arrest.     If  a  reclaiming 

*  note  Is  presented  against  this  interlocutor,  let  the  arrestee's 
<  declaration  be  printed,  and  boxed  along  with  the  record.^ 

The  defender  reclaimed,  and  pleaded — 1.  The  action  on  Defender*! 
the  dependence  of  whidi  the  arrestment  was  used  is  at  the^^^ 
instance  of  the  pursuers,  not  as  individuals,  but  as  partners  of 
a  company  *  carrying  on  business  under  the  firm  <rf  Mitchell 

*  and  Bell  C  while  the  execution  of  arrestment  bears  its  war* 
rant  to  be  a  summons  at  the  instance  of  the  pursuers  in  th^' 
hdividual  capacity  alone.  Therefore,  without  confoundbg 
Ae  rights  of  a  company  and  its  partners,  it  is  impossible  to 
hold  that  the  actual  summons  can  sustain  the  diligence  vot 
question. 

2.  The  arrestee  was  at  no  time  debtor  to  Hog,  he  being^ 
the  mere  agent  of  the  committee  of  heritors,  under  an  ap- 
pointment that  might  be  recalled'  at  pleasure,  and,  as  sudi,' 
holing  the  assessment  at  their  disposal ;  so  that,  without 
their  authority^  no  payment  could  be  made  to  the  ccmimon' 
debtor.  The  heritors,  thereftwe,  were  Hog'«  proper  ddktors;' 
and  an  arrestment  in  Moncriefi^s  hands  was  inept. 

3.  There  was,  however,  in  fact,  at  the  date  of  the  arrest-' 
ment»  no  part  of  the  price  due  to  the  common  debtor,  in  terma    ^ 
of  the  contract,  and  consequently  no  ftmd  attachable  by  arrest- 
ment. 
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15  Jan.  1830.      The  pursuen  amwered — 1*  There  is  no  incoasbteDcy  be^ 
••'-:  ^  ^^    tween  the  arrestment  and  its  warrant ;  and  it  is  no  objectioa 

«.HogVrni8«^^  in  the  latter  the  pursuers  are  somewhat  more  folly  de- 
seed. The  case  of  Buchanans  v.  Chippendale,  Dec.  17l2f 
(BelFs  Cases)  is  decisive  of  the  point.  See  also  Big  9. 
Primrose,  March  1784,  BrotorCs  Sup.  ii.  59. 
.  2.  The  arrestee  was  made  collector  and  depositary  of  tiie 
assessment,  with  fiill  powers  to  pay  it  over  to  the  common 
debtor ;  and,  therefore,  he  was  the  only  party  in  whose  hands 
arrestment  could  competently  be  used. 

d.  It  is  not  material  whether  any  instalment  could,  noda 
the  contract,  have  been  demanded  at  the  date  of  the  aitest- 
ment ;  for  the  common  debtor  had  previously  furnished  mate- 
rials, and  perfinrmed  work,  for  whicb  he  had  received  no  jNiy* 
inent^  and  of  which  the  value  exceeded  the  pursuers*  debt 

Lcyrd  Cringtetie.'^l  do  not  think  there  is  any  thmg  sub- 
stantial in  the  first  objection.  The  arrestment  appears  tome 
to  have  been  used  socio  nomine  equally  as  the  summons  itseU 
With  regard  to  the  second  objection,  I  do  not  know  in  whoee 
hands  arrestments  could  have  been  used  if  not  in  those  of  Mr 
Moncrieff.  The  xxxonej  was  put  into  his  hands  for  the  pur* 
pose  of  paying  the  expenses  of  the  church ;  and  he  aooordiogly 
paid  the  contractor  from  time  to  time  as  he  proceeded  with  die 
^vork»  In  answer  to  the  last  objection,  I  can  conceive  notfaiog 
stronger  than  the  statement  of  the  arrestee  himself,  wb(s  in 
his  judicial  declaration,  says :  ^  That  on  occasion  of  the  said 

<  arrestment  bebg  laidon^  the  dedarant  called  a  meeting  of  the 
^  committee  of  management,  in  consequence  of  Mr  Hog'e  ur* 
'  gency  to  procure  a  further  payment,  and  which  meeting  vas 
*  attended  by  Mr  Heiton,  the  derk  of  works,  who  r^orted 
^  that,  after  allowing  L.lOO,  the  claim  of  the  pursuers,  and  in 
^  security  of  which  the  arrestment  had  been  laid,  the  declarant 

<  was  in  safety  to  pay  Mr  Hog  L.lOO,  and  which  acoordli^J 
1  •  vas  instantly  paid  to  him.^  This  entirely  removes  the  onlf 
^bjectiott  that  at  first  occurred  to  me,  viz.  that  the  heritan 
abpuld  haye  beencalled  as  parties  in  the  farthcoming. 

The  other  Jtidges  entirely  concurred ;  and,  accordingly)  the 
Court  adhered  to  the  Lord  Oi^ipjar}'^8  interlocutor. 
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lordMtiwj^  OtdtiMVjr.  '  For  the  punuen,  CtuOnghame,  Diok.'  David 
Grtf,  Agent.  For  the  4efeii4er,  Ctcl/iiirn,  HaoaUm.  4<t,  PeddU 
Jun.  W.li.  Agent.  T.  CleA. 


SECOND  DIVISION. 

No.  LIV.  15  January  1830. 

COCHRANE'S  TRUSTEES 

agaitut 

T.  AND  R.  FERGUSON, 

PEBBCEiPTioif.— ^-Abrestment.— ^7%e  quinqtsenfiial  pre- 
ecriptUm  is  not  interrupted  by  an  application  for  seqties^ 
tration  in  security y  and  arrestment  on  the  dependence  h^ 

"  fare  tJke  term  of  payment. 

TnoMAS  Fekguson  became  tenant  of  a  fitrm  belonging  to  the 
hte  Honourable  Basil  Cochrane  for  one  year,  from  Martinmas 
18199  the  rent  bdng  payable  at  Martinmas  1820,  and  George 
Ferguson,  the  tenanfs  father,  being  cautioner  for  the  same. 

The  tenant  having  advertised  a  sale  of  the  growing  crop  '  ^ 

and  stocking  upon  the  farm,  and  the  managers  for  the  land* 
hri.  having  recdved  information  that  he  had  absconded,  they 
presented  a  summary  application  to  the  sheriff,  stating  that  tho 
landlord  was  in  danger  of  losing  his  right  of  hypothec  ;  and, 
therefore,  praybg  for  sequestration  in  security  of  tlie  rent- 
Warrant  of  sequestration  was  accordingly  granted,  and  exe  • 
mited  against  the  tenant  in  August  1820,  and  afterwards^ 
against  the  cautioner.  Upon  the  dependence  of  the  pro- 
cess of  sequestration,  letters  of  arrestment  were  raised  against- 
Ihe  tenant  and  the  cautioner ;  and,  in  virtue  thereof,  on  the 
3d  of  November,  various  sums  due  to  them  were  arrested. 
The  proposed  roup  of  the  crop  and  stocking  was,  however,  al- 
lowed to  proceed,  in  conse<|uence  of  the  parties  having  arranged* 
that  the  bills  granted  for  the  price  by  the  purchasers  should- 
be  indon<ed  to  the  landlord'^s  agent  in  security  of  the  rent, 
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15  Jan.  1890.  After  giving  the  toiant  credit  for  fhe  soiiib  reeavoed  uAbt 
tbis  arrangement,  it  was  alleged  that  a  balance  of  Ihe  rent  still 
renudned  due. 

For  payment  of  this  balance  Mr  Cochrane^s  trustees  raised 
an  action  against  the  tenant  and  his  cautioner,  the  summons 
in  which  was  executed  on  Ist  September  1827- 

The  defenders  pleaded,  that  the  claim  was  extinguished  by 
the  quinquennial  and  septennial  prescriptions ;  while  the  piff- 
suers  mdntained  that  the  course  of  prescription  was  effectually 
interrupted  by  the  action  before  the  sheriff  and  the  azrestmeat 
upon  the  dependence. 

The  Lord  Ordinary  <  Finds  that  the  acts  of  interruptioa 

<  founded  on,  viz.  the  action  for  paymmt,  and  the  arrestment 
^  used  on  its  dependence,  being  prior  to  the  term  of  payment 

*  of  the  rent,  and  of  course  prior  to  the  currency  of  prescript 

*  tion,  cannot  be  pleaded  as  an  interruption  thereof;  and  thefSr 

*  fore  finds  the  claim  prescribed;  sustains  the  defences,  &C.;  finds 

<  expenses  due.^ 


The  pursuers  reclaimed,  and,  varying  in  some  degree  their 
plea  in  the  record,  maintained  that,  by  the  judicial  proceedings 
in  pursuance  of  the  application  to  the  sheriff,  they  had  acquir-> 
ed  a  security  for  the  rent,  which  neither  of  the  pre8ci^[»tions 
oould  affect. 


Opinion  of 
Co^rt 


Lord  PUmUly. — ^The  petition  for  sequestration  was,  and  fab 
deed  could  only  be,  in  security  of  the  rent,,  which  was  not  pay** 
able  till  Martinmas  1820.  I  am  not  sure,  however,  that  on 
that  account  the  arrestment  is  incompetent ;  for,  although  the 
term  of  payment  be  not  come,  yet,  if  the  debtor  be  vergens  ad 
inopiam,  arrestment  may  be  competent ;  Ersk.  iii»  6, 10.  But 
then  this  arrestment  could  not  have  a  more  extensive  efiect 
than  the  action  on  which  it  proceeded,  and  that  action  being 
only  in  security,  some  farther  proceedmg,  after  the  rent  became 
eodgible,  was  necessary  to  secure  payment.  Hence  the  arrest- 
ment could  not  interrupt  or  affect  the  prescription,  which  only 
began  to  run  at  Martinmas  when  the  rent  became  payable. 
The  interlocutor,  therefore,  is  clearly  well  founded ;  and  it  be- 
fxmies  unnecessary  to  go  into  the  other  pleas  founded  on  by  the 
defenders.  But,  so  far  as  the  cautioner  is  concerned,  the  s^ 
tennial  prescription  also  applies. 
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The  olbffjiidgeB  abo  (bought  Oie  ia(»i-Io(mtor  ri^ 

The  Court  refused  the  reelaiming  note.  Judgment 

Urd  Medwjfn,  Ordinaiy.  For  the  Fursuere,  Jr«iy,  MaconocMe.  ThotMon 
PanOy  W.  S.  Agent  For  Defenders,  Jatnesoth  HamilUm,  Jchn  Mow- 
tWy  W.  S.  Agent.      T,  Clerk, 

S. 


SECOND  DIVISION. 
No.  LV.  16  January  1880, 

CUMING  of  Bl ACKHILLS 

against 
The  trustees  op  the  EARL  of  FIFE. 

PiEscBiPTioir. — ^Pakt  awd  Pertinent. — Rss  Judicata. 
— A  person  infefl  in  an  estate,  tvith  a  clause  of  part  and 
pertinent,  may  acquire  a  right  of  common  property  in  ad^ 
Joining  muirs;  by  prescriptive  possession,  notwithstanding 
an  ancient  decree,  in  an  action  between  his  ancestors  and 
the  predecessors  of  the  proprietor  of  an  adjoining  barony, 
finding  the  sole  property  of  the  muirs  to  belong  to  the  latter^ 

In  1788;  the  late  Earl  of  Fife  raised  an  action  of  declarator, 
molestation,  and  damages  against  the  then  proprietor  of  Black*. 
hills.  This  was  followed,  in  1797f  ^7  ^^  action  of  declarator 
and  division  of  commonty,  and  afterwards,  in  1803,  by  a  sus- 
pension and  interdict  at  the  instance  of  the  proprietor  of  Black- 
hiOs  against  Lord  Fife  and  his  tenants.  All  these  actions  were 
conjoined,  and  related  to  the  property  and  possession  of  the 
muirs,  &c.  of  Coxtown.  In  the  process  of  division  of  com* 
monty,  the  pursuer  produced,  as  his  title  to  insist  in  the  action, 
his  infeftment  in  the  adjoining  estate  of  Blackhills,  with  parts 
and  pertinents,  and  alleged  uninterrupted  possession- and  use  of 
the  muirs  in  dispute  as  common  property.  On  the  other  haad. 
Lord  Fifc  produced  his  infeftment  in  the  barony  bf  Coxtown, 
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16  Jan.  1830.  and  a  decree  in  1676  in  an  action  of  declarator  betireea  Sir 

^■"••v^    Walter  Innes  of  Coztown,  the  ancestor  of  his  author,  and 

Earil^Fife'e  ^^^^  Innes  of  Blackhills,  the  author  of  the  pursner,  finding^ 

Trusteea.       <  that  the  undoubted  right  qf  property  of  the  haill  mqeaes  li-* 

'  belled^  (which  were  sdleged  to  he  those  pow  i|i  dispute)  '  he- 

<  longed  to  the  former,  but  that  the  said  Walter  Innes  of 

<  Blacldiills  had  a  right  to  pasture  thereon,  and  to  cast  fiiel, 
^  peats,  and  tcirves  upon  the  said  haill  mosses,  or  any  part  of 
*  them; 

A  proof  was  taken  before  answer ;  and  thereafter,  on  the 
18th  January  18099  '  the  Lords  appointed  parties  to  ^ve  in 
^  memorials  on  the  state  of  their  titles,  and  on  the  pcnnt  of  res 

<  judicata.*"  The  process  was  afterwards  allowed  to  fell  aaieep, 
but  \\  was  awakened  in  1828,  and  a  renewed  wder  m|d^  |br 
isases  on  the  same  points  on  which  memorials  had  formerly  been 


The  proof  led  by  the  pursuer,  Mr  Cuming,  tended  to  shew 
that  he  and  hi?  authors  had  possessed  the  muirs  in  question  as 
proprietors,  by  enclosing  and  improving  as  much  of  them  as 
was  capable  of  being  so  used,  and  }ay  convenient  for  them  tsk 
do  SQ :  and  he  also  product  letters  fropi  the  late  Earl  of  Fife 
apparently  recognizing  the  right  of  the  proprietor  of  Blackhills 
09  a  common  proprietor  of  the  l3nds  in  dispute, 
jil^gment.  The  defenders  pleaded  that  the  pursuer,  op  the  £ice  of 
il^e  tides,  had  no  right  pf  common  property.  The  argo- 
mept  on  the  point  of  law  was  vary  similar  to  (liat  wlikli 
was  maintained  in  the  case  of  the  Magistrates  of  Perth  «. 
The  Earl  of  Wemyss,  19th  Nov.  1829  (No.  12,  of  this  vol.). 
and  the  Court  arrived  at  a  similar  result,  and  pronounced  an 
iiiterlocutor,  fipding  ^  That  the  defender  had  not  produced 
<  sufficient  grounds  to  exclude  the  pursuer  from  being  heard 
^  in  the  action ;  and  before  further  answer,  remitted  to  the 
^  Lord  Ordinary  to  hear  parties  upon  the  import  of  the  poDof 
^  VFhich  had  been  led.^ 


Court. 


L&rd  PitmiUy  remarked — That  the  pursuer  would  no  doubt 
have  considerable  difficulty  in  proving  his  possession  as  a  pro^ 
prietor,  in  consequence  of  the  decree  in  1676,  because^  if  his 
possession  were  conjined  to  such  acts  as  were  comprdiended  in 
the  servitude  reserved  (q  him  by  that  decree,  he  never  co|ild 
prescribe  a  right  of  conunon  property  in  the  face  of  it ;  as  the 
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decrte,  to  the  extent  of  the  reeenred  seirltude,  (viz.  pasturage,  |*  ^^'  '*^ 
and  casting  peats,  feal,  and  divot)  evidently  raised  a  non  valen-  pumw^T 
da  agendi  against  the  proprietors  of  the  barony  of  Coxtown.  BayljfFlfe^li 
But  if,  notwithstanding  the  decree,  he  could  establish  pre-   "^^^      ' 
kariptiye  possession  as  proprietor,  by  enclosing,  or  other  acts  otPruoripHomi 
unequivocal  ownership,  the  decree  formed  no  bar  to  his  acquir-^JJ^^  ^^^ 
iDg  die  property,  as  lus  ancestors  had  done  the  servitude,  on  hi^  AmJii 
tide  of  part  and  pertinent. 
The  other  Judges  concurred. 

Act  B,  J.  Boberts&n.  Alt.'  Dean  nf  Fob.  ( Jeffrey)  HamOtm  MiUor* 

MenkenM^Imiee^mi^IngHe^IhtM^A^  J?.Cl&k. 

u. 


FIRST  DIVISION. 

NaLVL  l^JmuarylViO. 

Dr  JAMES  M'LEAN 

c^inst 

WILLIAM  HORN. 

JtJEisDicTiON.— Tack. — In  an  action  bejbre  the  eherif  at 
the  instance  of  aiandhrd  against  his  tenant^  oonduding 
that  he  should  be  ordered  sujioientfy  to  stock  his  farm^ 
andj  on  his  faiUng  todo  so^  that  the  lease  shotM  be  cfe. 
ektred  at  an  end,  and  the  tenant  decerned  to  remove-^ 
found  that  the  oonckishn  for  remomng  teas  not  compe^ 
teni  before  the  inferior  oowrt^ 

Horn  was  tenant  of  the  lands  of  Auchmyoleupon  a  lease  60m 
the  tmstees  of  the  deceased  Dr  WaUace.  In  January  1828^ 
Dr  McLean,  as  fiictor  for  the  trustees,  brought  an  action 
agabst  the  tenant  before  the  sheriff  of  Dumbartonshire,  nar^^ 
rating  that  three  different  warrants  of  sequestration  had  been 
obtained  and  carried  into  effect ;  in  virtue  of  which,  thetenanfs 
whole  stock  and  crop  had  been  sold  by  public  roup;   <  That 
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10  Jaik  1690.  <  the  oaid  film  of  Aaehinyole  k^  therefore,  totally  vidumt 
'  stock  of  any  kmd,  vh weby  the  pursuer,  as  trustee  and  &ctQr 


M'Lean  v, 
Horn* 

Jitritdietiom, 


Defender's 
Pku. 


<  foresaid,  has  no  security  that  the  same  shall  be  possessed  and 

*  properly  laboured  during  the  remainder  of  the  said  tack,  or 
^  that  the  raits  due,  and  to  become  due  for  the  said  lands, 
^  shall  be  r^[ularly  paid.^  The  summons  concluded  for  an  or- 
der on  the  defender,  within  a  certain  short  qiaoe,  suffidently  to 
stock  and  plenish  the  said  form ;  and,  upon  Us  fiiilure  to  do 
so,  ^  that  his  right  and  title  under  the  said  lease  should  be  do- 
.^  oemed  and  declared  to  have  ceased  and  to  be  at  an  end  frmn 

*  and  after  the  date  of  such  foilnre^  and  that  the  said  William 
^  Hom,  dfiieiider,  be  decerned  and  ordained  to  flit  and  remore 

<  hiinodf,  his  fomily,  &e.  forth  and  firom  the  said  form  and  per- 
^  tinents,  to  the  effect  that  the  pursuer,  as  trustee  and  fiictor 
^  foresaid,  or  his  tenants,  may  enter  into  and  possess  the  same 
«  at  j^easure.^ 

The  defender,  besides  opposing  the  action  on  the  merits, 
pleaded  as  preliminary  defonceB,  tiuil  the  action  as  laid  was  not 
competent  before  the  sheriff;  and  that  the  pursuer  had  no  tide 
to  insist  im  the  action.  The  sheriff  having  rq[>elled  these  pie* 
linunary  defences'*— 

The  defender  advocated,  and  pleaded^The  advocator's  lease 
contains  no  clause  of  irritancy,  either  pe^al  or  convq^tionaL 
The  right  of  a  tenant  under  a  lease  is  an  heritable  right ;  it 
is  heritable  aa  to  soocesnon  and  diligence  equally  as  if  it  had 
been  fortified  by  charter  and  sasine.  It  is  not  competent  for 
any  inferior  court  to  extingifish  such  a  right,  or  to  entertain 
amy  conclusi<m  for  declaring  that  it  has  become  void.  This  is 
opmpetent  alone  to  the  Court  of  Session,  except  in  those  cases 
where  special  jurisdiction  has  been  given  to  a  sheriff  either  by 
statute  or  by  act  of  sederunt,,  or  where  there  is  an  express 
covenant  in  the  lease  to  that  eflbct,  so  as  to  be  binding  upon 
tbepartie& 

When  a  lease  stipiilates  that  it  shall  become  void  on  the 
bankruptcy  of  the  tenant,  the  sheriff  has  been  found  cottr 
patent  to  give  effect  to  such  stipulation.  But  there  is  no  such 
etipulaticm  in  the  lease  in  this  case ;  and,  although  the  tenant 
may  be  bound  to  have  the  form  sufficientiy  stocked,  and  the 
sheriff  may  be  competent  to  judge  of  this  obligation,  yet  he 
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lias  no  po\resr  to  dechre  an  inritancj  vMch  is  not  contained  in  lo  jan.  i^^gi: 
the  lease.  '^—  y  ^ 

Sufficient  security  is  given  to  the  landlord  hj  the  act  ofM'Lei]i«. 
sederunt  l*JS6,  which  (§  6)  provides ;— *  Where  a  tenant  shall    ^"^    _ 

<  run  in  arrear  of  one  fioll  yearns  rent,  or  shall  desert  his  pttfl  'TrrinfiiiHia  ~< 

<  session,  and  leave  it  unlaboured  at  the  usual  time  of  la-^^  J^ 

<  bouring,  in  these  eases,  or  either  of  these  cases,  It  shallDetedtf^ 

*  be  lawfid  to  the  heritor,  or  oth^  setter  of  the  lands,  to^^^^    * 
'  bring  his  action  against  the  tenant  before  the  judge  ordi> 

<  nary,  ivho  is  hereby  empowered  and  required  to  decern 
^  and  ordain  the  tenant  to  find  caution  for  the  arrears,  and 

*  for  pajrment  of  the  rent  for  the  five  caropB  following,  or  dur- 
^  ing  die  currency  of  the  tack,  if  the  tack  is  of  a  shorter  ai* 

<  durance  than  five  years,  within  a  certain  time  to  be  Umited 

<  by  the  judge ;  and  foiling  thereof,  to  decern  the  tenant  nuo- 
t  marily  to  remove,  and  to  gect  him  in  the  same  manner  as  if 

*  the  tack  were  determined,  and  the  tenant  had  been  legally 

*  warned  in  terms  of  the  foresaid  act^ 

There  is  no  occasion  for  a  landlord  interfering,  if  the  taiant 
is  not  in  arrear  of  rent,  and  has  not  deserted  and  left  the  form 
unlaboured  at  the  usual  time  of  labouring.  But  it  is  not  al- 
1^^  in  the  summons  in  this  case,  that  the  defender  is  in  any 
of  the  situations  provided  for  in  the  act  of  'sederunt.  Indeed* 
that  act  is  not  even  libelled  on ;  and  it  has  been  frequently  de^ 
cided  that,  unless  a  landlord  libels  on  the  act  of  sederunt,  and 
puts  himdelf  in  a  situation  to  take  benefit  by  its  provisions  in 
the  case  to  which  it  refers,  the  sheriff  has  no  power  to  put  an 
end  to  the  lease ;  Caruthers  and  Others  v.  Viscount  Stormonth, 
4th  July  1764,  (Mar.  18,868) ;  Innes  v.  Clerk,  22d  Dec, 
1780,  (Mor.  13,871).  The  judgment  in  this  last  case  has 
been  repeatedly  confirmed  in  later  practice.  Erskine  says 
(ii.  5,  25,)  that  a  clause  irritant  can  only  be  made  effectual  by 
a  decree  of  the  Session  declaring  it  to  be  incurred.  The  same 
author  (ii.  6,  44)  states  the  special  powers  conferred  on  she- 
ri£  by  the  act  of  sederunt,  14th  Dee.  1766,  and  adds  (§  50,) 
that,  in  removings  which  require  no  previous  warning,  the 
Court  of  Session  has  the  sole  cognizance,  because  these  are  ex- 
traordinary i*emedies.  This  doctrine  is  confirmed  by  the  de- 
dsion  in  the  case  of  Bethune's  Tenants,  22d  Dec.  1681,  (Mar, 
7307;)  and  the  same  principle  was  decided  in  the  previous  case 
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la  Jioi.  iwo  of  Jerviswood  v.  Livingston,  23d  Feb.  1638,  (M&r.  7408); 
and  a^in  in  Duke  of  Roxburgh  v.  Kerr,  23d  Jan.  1729, 
(Mor.  7202). 

The  only  case  to  the  contrary  is  that  of  Tait,  3d  July  1828; 
but  this  point  was  not  argued  in  that  case,  the  ease  turning 
entirely  upon  the  competency  of  a  summary  application  in- 
stead of  proceeding  by  ordinary  action ;  and  the  other  cases 
founded  on  by  the  pursuer  afford  no  authority  on  the  point  as 
to  the  power  of  a  sheriff  to  entertun  a  declarator  of  irritancy 
in  circumstances  similar  to  the  present. 


McLean  fh 
fionu 

T0df. 
l)eiMer*« 

FlCM. 


PttT8uer*8 
Pim. 


Pleaded  (or  the  pursuer— 

To  the  first  conclusion  of  the  summons,  which  is,  that  the 
defender  should  be  ordained  properly  to  stock  the  &rm,  there 
can  be  no  objection  to  the  jurisdiction  of  the  sheriff;  and  had 
the  summons  gone  no  £Eurther,  the  present  advocation  on  the 
competency  must  have  been  dismissed.  The  conclusion  fo^ 
removing  is  merely  an  alternative  conclusion,  but  the  adding 
of  such  a  conclusion,  even  if  it  did  not  come  within  the  juris- 
diction of  the  sheriff,  cannot  mjure  the  competency  of  the  first 
conclusion. 

But  the  objection  to  the  competency  of  the  conduaion  for 
removing  is  not  well  founded.  Before  that  eondudon  couU 
1)e  enforced  against  the  defender,  it  must  be  judicially  estab- 
lished that  the  form  is  not  stocked,  and  that  tiie  defender  has 
proved  contumacious  in  not  obeying  the  order  of  the  sheriff 
to  that  ^ect  These  two  circumstances  necessarily  imply  m 
desertion  of  the  farm ;  and,  in  the  case  of  desertion,  it  has 
been  found  that  the  landlord  is  entitled,  even  at  his  own  hand, 
to  enter  into  possession;  Bell  on  Leases^  ii.  8;  Taylor  v. 
Sir  W.  Maxwell,  28th  Nov.  1728,  (Mor.  16,310) ;  Drum- 
mond  V.  MTherson  and  Taylor,  9th  July  1799,  (Mor.  App. 
Ko.  6,  voce  Tack) ;  Earl  of  Dalhousie  v.  Wilson,  1st  Deo. 
1802,  (Mor.  16,311);  Tait  v.  Gordon,  8d  July  1828. 
There  is  no  foundation  for  th^  plea  of  the  defender,  that  the 
proceeding  of  the  landlord  implies  an  irritancy,  which  can  only 
be  declared  by  a  decree  of  the  Supreme  Court 

It  is  admitted  that  the  sheriff  has  jurisdiction  in  the  case  of 
conventional  irritancies.  There  are  many  decisions  to  that 
effect,  in  all  of  which  it  was  pleaded,  as  in  the  present  case. 
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that  an  irritancy  could  not  be  incurred  witb^out  a  declarator  of  19  Jan.  iSM. 
the  Supreme  Court  to  establish  it ;  but  that  plea  was  disre-    '^-"  r  "-^ 
garded ;  Gordon,  7th  Dec*  1805,  (Mw.  App.  11,  voce  Tack ;  ^^^  *'• 
Forbes  v.  Duncan,  2d  June  1812 ;  Scott,  27th  Feb.  1829 ;)      -— —      ^ 
and  the  ease  of  Tayloi-j  decided  in  the  House  of  Lords,  9th  ^^''^'*«»-  \ 
March  1824,  Shavfa  Appeal  Cases^  ii.  30;  

But  there  are  other  cases  where  the  jurisdiction  of  the  sheriff  Pursuer's'  ,^ 
has  been  sustained,  although  the  tack  contained  no  conven*  ^^ 
tional  irritancy ;  as  in  the  case  of  tacks  excluding  assigneea 
and  subtenants  not  enforced  by  an  irritant  clause,  and  in  the 
ease  of  a  tenant  deserting  the  &rm  by  leaving  the  country,  or 
iHJierwise,  it  is  competent  to  remove  him  by  ordinary  sum^ 
iHons  in  the  sheriff  court,  without  the  necessity  of  a  declaratory, 
process ;  Munro  t.  Miller,  11th  Dec.  1811 ;  Watson  v.  Doug-, 
las,  13th  Dec.  1811 ;  M'Eye  v.  Nabony^  4th  Dec.  1780» 
(Mirr.  6214) ;  Russel  v.  Clerks,  24th  June  1749,  KUk.  546» 
(Miyr.  15,266). 

The  defender's  plea  on  the  act  of  sederunt  is  not  recondle^, 
able  with  the  rest  of  his  argoihent ;  for  it  has  been  decided 
that  an  action  on  the  act  of  sederunt  cannot,  in  the  first  *  in- 
stance, be  brought  in  the  Court  of  Session ;  Cameron  v.  McDo- 
nald, 30th  June  1804,  (M(yr.  13,875.)  But  the  landlord's 
right  in  a  case  like  the  ^present  is  independent  altogether  of 
the  act  of  sederunt,  and  existed  long  before  that  act  was  passed; 
Bell  on  Leases^  ii.  10,  note. 

Upon  advising  cases.  Lord  Balgray  observed — Tbat^theOj^tiionof 
question  of  competency  was*  one  of  importance,'  tod  did  not  ^"'^ 
seem  to  have  been  brought  under  the  notice  of  the  Court  in 
some  of  the  previous  cases.  In  this  case,  part  of  the  summons 
appears  to  be 'competent  before  the  sheriff,  and  part  not.  A 
landlord  is  entitled  at  common  law  to  apply  to  the  judge  ordi- 
nary to  compel  his  tenant  properly  to  stock  his  fiorm ;  and 
the  sheriff  may  decern  against  him  to  that  efiect  But  if  the 
tenant  refuse  obedience  to  the  sheriff^s  decree,  it  cannot  be  en« 
forced  by  a  removing  before  the  sheriff,  unless  that  is  done  un- 
der the  act  of  sederunt  1765,  or  the  statute  1555.  If  the  ledse 
contain  a  clause  declaring  it  to  be  at  an  end  on  the  bankruptcy 
of  the  tenant,  then  that  may  be  enforced  by  the  judge  ordinary, 
because  that  is  a  contract  between  the  parties.     But  a  rettioy- 
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H'Lean  9. 
Horn. 

Taek. 
Judgment 


l9  Jan.  18da.  iBg,  unless  nnder  sach  stipulation,  or  the  act  of  sederant  17^9 
is  only  competent  before  the  Court  of  Session ;  and,  therefore, 
the  conclusion  in  this  summons,  that  the  tenant  should  be  de- 
cerned to  remove,  was  not  competent  before  the  sheriff. 

The  other  Judges  concurred  with  Lord  Balgray  as  to  the 
incompetency  of  the  second  conclusion  of  the  summons ;  and 
the  following  interlocutor  was  pronounced : — ^  Find  that  the 

*  original  summons  before  the  sheriff  of  Dumbartonshire,  in  so 
^  £ur  as  it  concludes  that,  fitiling  the  advocator  stocking  and 
^  plenishing  the  farm,  his  right  and  title  under  the  said  lease 
^  ahould  be  decerned  and  declared  to  have  ceased,  and  be  at 

*  an  end,  from  and  after  the  date  of  sudi  fiiilure,  and  the  said 

*  William  Horn  decerned  and  ordained  to  remove  himself 

*  &c.  from  said  &rm,  is  incompetent ;  and  in  so  fJEur  sustain 

*  the  reasons  of  advocation  as  to  the  sheriff^s  want  of  jurisdic^ 
^  tion,^  &c. 


L$rd  ^emUmy  Ordinary.         For  Advocator,  SMLJGtn,  (Hope.)  Chm. 

Fithm'9  Agent.       For  Reapondent,  inofy.         ^Ite.  Farspih^  Agent. 


Np.  LVII- 


FIRST  DIVISION. 

19  January  1890. 


BOYD  AND  Others 

against 
GALT  AND  Othebs. 

pAEsuHPtioN. — ^Debitok  kon  pbesuhitub  donabs. CfV- 

cum8taw:es  in  which  U  was  fov/nd  that  this  maxim  did  not 
apply  to  the  case  of  a  father,  in  regard  to  the  interest  of 
certain  heritable  bonds  due  by  him  to  his  children,  the 
father  having  for  several  years  alimented  them,  without 
reference  to  this  debt,  but  without  paying  the  interest  of 
it ;  and  that  the  children,  by  virtue  of  the  heritable  se- 
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eufUies  far  their  dMs^  were  entitled  to  a  preference  for  19  Jan.  isso! 
the  interest,  during  the  non-payment  thereof ^  after  the    ^^*-v^^ 
posterior  heritable  creditors  of  their  father.  Gaff  1^'  *^ 

By  his  last  will  and  testament,  executed  27th  September  1802,  P^^mpUon^ 

Mark  Sprott,  Esquire,  of  London,  nominated  Edward  BojdfpremmUurdo^ 

and  others,  to  be  his  executors  and  trustees ;  and  by  a  codicil ''^^* 

(25th  March  1808)  he,  inter  alia,  gave  and  bequeathed  to 

Edward  Boyd,  and  John  Sprott  (another  of  his  execut(»^)  the 

sum  of  L.2000,  intrust,  for  the  use  of  Joanna  Stewart  Boyd^ 

the  infrnt  daughter  of  Edward  Boyd  and  Janet  Boyd  (the 

testator's  niece)  which  sum  of  L.3000  sterling  his  trustees  ar0 

directed,  within  tweire  months  after  his  decease,  to  lay  out 

and  invest,  either  in  government  security   or  otherwise,  in 

their  discretion  ;  .directing  that  they  should  apply  and  pay  the 

interest  or  produce  thereof,  from  time  to  time,  as  thqr  should 

receive  the  same,  towards  the  maintenance  and  education  of 

Joanna  Stewart  Boyd,  until  she  should  attain  the  age  of 

twenty-one  years,  when  she  should  take  a  vested  interest  tiiere- 

in,  and  it  should  be  optional  m  the  trustees  to  transfer  the 

same  into  her  own  name ;  but  in  the  event  of  the  decease  of 

Joanna  Stewart  Boyd  before  attaining  that  age,  declaring  ib% 

will  and  meaning  to  be,  that  the  sum  of  L.2000  should  devolve 

upon  the  other  children  of  Janet  Boyd  by  Edward  Boyd, 

share  and  share  alike.     By  the  same  codicil,  another  l^aey 

of  L.IOOO  was  left  to  Mark  Boyd,  another  child  of  Edward 

Boyd. 

Mark  Sprott,  the  testator,  died  soon  after  the  execution  of 
this  codicil ;  and  his  trustees  lent  out  the  sum  of  L.9000 
to  Edward  Boyd,  on  his  heritable  bond,  dated  13th  March 
1809,  by  which,  after  narrating  the  bequest  to  his  daughtef 
Joanna,  whom  fiiiling,  to  his  other  children,  he  binds  himself 
to  pay  the  said  sum  to  the  said  Joanna  Boyd  (his  daughter)  her 
heirs,  &c.  upon  her  attaining  majority,  &c. ;  ^  declaring  always,' 

*  as  it  is  hereby  specially  provided  and  declared,  that  the  fore« 
'  said  interest  or  annual-rent  shaU  be  accounted  for  and  ap* 
^  plied  by  me  and  the  said  John  Sprott,  his  executors  and  ad* 

*  ministrators,  towards  the  maintenance  and  education  of  the 
^  said  Joanna  Stewart  Boyd,  until  she  shall  attain  the  age  of 


Digitized  by 


Google 


^86  PECISIONS  OF  THR  No  S^ 

19  Jan.  l«ao.  <  twent7-<tee  years  complete,^  &c, ;  ^  declaring  ako,  that  should 

^  ^"T^""^    *  the  Baid  Joanna  Stewart  Boyd  predecease  the  said  age  of 

GU.t,^&c*  *    *  twenty-one  years,  or  fail  to  make  a  settlement  or  disposition 

^       *  tiiereof,  said  sum,  with  interest  or  annual-rents,  penaltj'-,  and 

rMtor^J!*   *  termly  failures,  shall  devolve  upon^  and  he  payable  to  the 

fngumUur  ifo.  <  other  children  of  the  said  Janet  Boyd  by  me,  the  said  Edward 

^  Boyd,  equally,  and  share  and  share  alike,  as  provided  in 

^  manner  foresaid/  &c^ 

In  virtue  of  the  precept  contained  in  this  hondj  Joanna  Boyd 
Was  infeft,  and  her  infeftment  duly  recorded.  The  trustees 
also,  of  the  same  date,  lent  to  Edward  Boyd  the  sum  of  L.IOOO, 
which  had  been  left  to  his  son,  Mark  Boyd ;  and  he  granted 
an  heritable  bond  in  seceurity,  upon  which  infeftment  followed. 
Joanna  survived  the  testator  about  a  year  and  a  half;  and 
upon  her  death  her  younger  brothers  and  sistei's  made  up  titles 
to  the  provision  in  terms  of  the  bequest. 

No  payment  of  interest  or  principal  was  made  by  Edward 
Boyd  from  the  date  of  the  bond  in  1810. 

In  the  year  1815,  Edward  Boyd  granted  an  heritable  bond 
for  L.2000  over  the  same  lands,  in  favour  of  Mary  Dennis* 
toun  and  Elizabeth  Dennistoun,  in  whose  favour  infeftment 
followed. 

In  1826,  Edward  Boyd  and  Mark  Boyd  granted  in  favour 
of  Mrs  Martha  Hepburn  and  Miss  Jane  Hepburn  an  assigna- 
tion of  the  bond  in  security  granted  to  Mark  in  1809,  and  also 
a  bond  of  corroboration  and  disposition  in  security  over  the 
superiority  lands  of  *  Betwixt  the  Waters,'  which  were  not 
'covered  by  the  former  securities  already  recited.     The  bond 
contained  a  clause  of  absolute  warrandice,  assignation  to  the 
principal  sum  in  Mark^s  bond,  with  the  interest  thereon  accu- 
mulated, and  to  the  annual  rents  of  the  said  accumulated  sum 
fluring  the  non-redemption,  penalties,  and  termly  failures,  &x. 
•    In  1827)  Edward  Boyd  became  bankrupt ;  and  Mr  Paul 
W&s  appointed  trustee  on  his  sequestrated  estates.    These  hav* 
ing  been  exposed  to  public  sale  were  purchased  by  the  pursuer, 
Mr  Dudgeon ;  and  as  various  and  opposite  claims  upon  the 
price  were  made  by  the  above  parties  in  virtue  of  their  respec« 
tive  rights,  as  above  recited,  he  raised  an  action  of  multiple* 
poinding  for  the  purpose  of  fixing  their  preferences. 
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1.  On  the  one  hand,  Mr  Sprott  Boyd  and  the  other  diildren  19  jan.  urso. 
of  Edward  Boyd  pleaded — That,  in  virtue  of  the  prior  aeca-    ""*'*  ^ 
rity  and  infleftment  in  their  &your,  they  were  entitled  to  he^^^  ^' 
naked  primo  loco,  not  only  for  the  principal  sum  contained  in      ......^ 

thdr  bond,  but  also  for  the  interest  thereof,  none  of  which  had  Prttumptun. 
been  paid  np  smce  the  year  1810 ;  Kinnearv*  Shaw,  Feb.  l7^hpretumUm^iQm 


(Mor.  11,438.) 

2.  It  was  insisted,  separatim,  for  Mrs  Hepburn  and  her  pi„]||j^ 
nster,  tiiat  the  terms  of  the  assignation  and  bond  of  corrobora-Pleu. 
tiim  in  their  &yoar,  indicated  dearly  that  it  had  not  been 

the  intention  of  Edward  Boyd  to  retain  the  interest  due  on 
Mark^s  bond  towards  the  aliment  of  the  latter,  as  he  expressly 
boond  himsd^  conjunctly  with  Mark,  to  pay  the  interest  ac 
comulated  on  the  bond,  as  well  as  the  annual  rents  which 
diould  accrue  on  the  accumulated  sum. 

3.  On  the  other  hand,  while  it  was  admitted  by  Mrs  Jean 
Gait  and  Mrs  William  Gait  (in  right  of  the  Dennistouns)  and 
their  husbands,  that  the  Hepbnms  were  entitled  to  be  ranked 
exdusiydy  oyer  the  superiority  lands  of  Betwixt  the  Waters, 
and  to  a  preference  in  so  far  as  they  are  assignees  to  the  prin* 
c^  sum  contained  in  Mark  Boyd's  bond,  and  also  admitted 
Aat  the  younger  children  of  Edward  Boyd  were  entitled  to  a 
preference  to  the  extent  of  the  prindpal  sum  contained  in  their 
hmd — they  indsted  that  they  (as  well  as  the  Hep1>um8)  had 
no  preference  for  the  interest  subsequent  to  their  sister  Joanna 
Boyd's  death  in  1810 ;  because  this,  having  been  more  than  ex- 
baosted  by  the  maintenance  and  education  of  Mark  Boyd  and 
die  other  children,  must  be  hdd  to  have  been  discharged  pe- 
riodically as  it  fell  due,  and  to  have  been  drawn  by  the  fitther, 
or  retained  by  him  on  this  account ;  the  nuixim,  debitor  non 
pnesnmitur  donare,  being  clearly  applicable  to  such  a  case ; 
WUbraham  t^.  EUis,  16th  Dec.  1668,  (Mar.  11,433)  ;  Max- 
veU  V.  Brown,  13th  July  1669,  FoL  Diet  (Mar.  11,436); 
Aitken  v.  Goodlet,  16th  Jan.  I7O6,  Forbes,  (Mar.  2662)  ; 
Vans  V.  Vans,  29th  June  1736,  C.  Hame^  (Mar.  649)  and 
Ekhiesj  voce  Aliment,  No.  2,  and  Notes ;  Forbes  v.  Lord 
Advocate,  6th  March  I766,  as  reversed  on  appeal  (Mw. 
4676)  Ersk.  iiL  3,  92,  Ivcry's  edit 

The  Lord  Ordinary  pronounced  the  following  interlocu* 
Vol.  V.  T 


Digitized  by 


Google 


DECISIONS  OF  THE  Ncfi?. 

}f  Jan.  1830.  tor :— -<  The  Lord  Ordinary  having  considered  the  closed  re- 

'^  »  ■-''     ^  cord,  productions,  and  whole  process,  and  heard  counsel  for 

G«f^&&  ^    '  ^®  parties,  sustains  the  claim  of  William  Sprott  Boyd,  Ben- 

— -       ^  jamin  Boyd,  Mark  Boyd,  Marion  Boyd,  and  Mary  Boyd, 

DeU^^^    '  to  be  ranked  on  the  jnice  of  the  property -lands,  for  the  prin- 

pretutmiur  do^  <  cipal  sum  contained  in  their  securities,  with  interest  thereon 

^^'  <  from  the  27th  day  of  June  1810,  being  the  day  when  Joanna 

^  Stewart  Boyd  died,  and  penalties  to  the  extent  of  neoesBsry 

'  expenses :  Prefers  the  claimants,  Mrs  Martha  H^uni  in 

<  Thomson,  and  Miss  Jane  Hepburn,  for  principal,  iatoat^ 
^  and  penalties,  to  the  extent  of  necessary  expenses,  in  termsof 
^  thrir  claims ;  and,  in  respect  of  no  opposition  beiilg  made, 

<  finds  that  they  are  entitled  to  be  ranked  exclusivdy  on  the 

<  price  of  the  superiority-niandB :  Prefers  the  claimants,  Mn 

<  William  Gait  or  Dennistounand  her  husband,  and  Mrs  Jaae 
^  Gait  and  her  husband,  for  principal,  interest,  and  penalties, 
^  to  the  extent  of  necessary  expenses,  on  the  price  of  the  jnto- 
^  paiy-lands,  according  to  the  respective  dates  of  their  secoii- 

<  ties :  Remits  to  the  auditor  of  court  to  ascertain  the  respeo- 
^  tive  values  of  the  superiority  and  property-lands  which  were 
^  sold  in  cumulo ;  and  empowers  him  to  hear  parties,  and  call 
^  for  such  productions  as  may  be  necessary  for  that  purpose,  and 
^  to  report :  And,  before  answer,  as  to  the  claim  of  William 
'  Paul,  the  trustee  on  the  sequestrated  estate  of  Edward  Boyd, 
^  and  reserving  all  objections,  remits  his  accounts  to  the  audi* 
^  tor  to  be  examined :  Further,  finds  the  raiser  of  the  multiple- 

*  poinding  entitled  to  the  expenses  incurred  by  him,  of  which 
'  allows  an  account  to  be  given  in,  and  remits  to  the  auditor 
^  to  tax  the  same.^ 

<  JVb^0.— -  When  a  father,  who  is  debtor  to  his  children,  pleads 
^  compensation  in  the  aliment  which  he  has  furnished  to  thenif 

<  the  application  of  the  maxim,  debitor  non  presumitur  d<Miare> 
'  will  for  the  most  part  depend  upon  the  particular  dreams 

<  stances  of  the  case.  In  this  instance,  the  legacy  of  L.9O0O 
^  to  Joanna  Stewart  Boyd  was  bequeathed  with  the  express 
'  direction  that  the  trustees,  executors,  diall  appropriate  the 

*  interest  to  her  maintenance  and  education  during  her  minori- 
^  ty.  But,  in  the  event  of  the  other  children  succeeding  to 
'  the  legacy  in  her  &ilure,  there  is  no  such  direction.    The 

*  reason  of  the  distinction  may  have  been  that,  in  the  latter 
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<  ea^  as  the  fliua«  of  8«ch  dliild  \raald  be  so  small,  the  testa- 19  jan.  isso. 
'  to  thought  it  better  that  the  interest  should  be  accutniilated,    ^^-^^v^^n^ 

<  aad  added  to  tibe  capital.    The  same  distinctioii  is  obserrable  ^^^'  ^ 

<  m  the  legacy  of  L.IOOO  to  Mark  Sprott  Boyd,  where  Uiere      _^ 

'  IB  no  direction  as  to  the  apiHropiiation  of  interest.    When  PreiumpHmu 

*  EdvaM  Boyd,  the  common  debtw,  borrowed  the  sum  be-|„^^JJ^4^ 
^  qneathed  to  his  children  from  his  co-trustees  and  executors, ''^^^ 

'  flie  dbtinction  pointed  out  by  the  testator  is  recognized  in 

*  the  bonds  whicli  he  granted  to  them  and  to  the  children.  He 
'  is  empowered  to  apply  the  interest  of  Joanna^s  legacy  to  her 

*  maintenanoe  and  education,  with  the  consent  of  the  other 
'  executors;  but  no  such  power  is  giyen  in  the  event  of  thede- 

*  volution  of  her  legacy  to  the  remaining  children,  or  with  re« 
'  gaid  to  Mark^s  legacy.    As  to  both,  there  is  a  simple  obliga- 

*  tion  on  the  debtor  to  pay  the  interest  as  it  fisdls  due,  and  pe- 

*  nalties.  It  will  be  particularly  observed  that  this  is  not  the  case 

*  of  a  fiither  becoming  debtor  to  his  children  without  an  express 

*  eontract;  for  example,  by  intromitting  with  their  funds  as  their 
^  legal  administrator,  or  in  consequence  of  an  obligation,  in 
^  whidi  he  himself  is  debtor,  being  assigned  to  his  children  by 

*  tte  creditor.  In  such  cases,  there  is  no  opportunity  for  an  ex- 
^  press  pacdon  on  the  subject  of  aliment,  and  Hxeare  is  therefore 
^  nore  room  tor  the  application  of  the  maxim,  debitor  non  pre* 
'  nnnitnr.  In  the  present  case,  on  the  contrary,  the  &ther 
^  borrowed  his  children'*s  money  from  his  co-trustees  and  exe- 
'  caters ;  and  it  was  his  duty,  more  especially  ad  he  himself 
'  was  trustee  and  executor,  to  have  it  explicitly  settled  whether 
'  the  interest  was  to  be  applied  in  the  shape  of  aliment  or  not 

*  Accordingly,  he  did  so  settle  it  in  the  way  which  seems  most 
^  agreeable  to  the  will  of  the  testator.    Th^re  is  still  less  room 

*  here  lor  the  application  of  the  maxim,  than  in  the  ease  of 

<  Kimmerghame  in  1731,  where,  however,  it  was  disregarded, 

*  and  where,  it  will  be  observed,  the  decimon  in  Wilbraham  v. 

*  Ellis,  chiefly  relied  on  by  Mts  Dennistoun  and  Mrs  Black, 

*  was  distinctly  brought  under  the  notice  of  the  Court.'' 

To  this  interlocutor  a  majority  of  the  Court  adhered,  after  Judgment, 
hearing  counsel  for  the  parties  on  a  reclioming  note  for  Mrs 
Gait  and  her  husband. 

T2. 
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19  Jan.  1880.      Lord  BaJgray  said— That  he  had  at  first  been  inclined  to 
^  ^         alter  the  interlocutor  of  the  Lord  Ordinary,  but  he  was  now 
Gj7i^&^'  ^*    satisfied  that  it  was  right.     All  such  I^al  presumptions  as  the 
— —      one  here  referred  to  were  founded  on  equity ;  but  the  applica- 
tion of  them  to  particular  cases  depended  upon  their  dreum- 
rrummimdo^  stauces.     The  maxim  that  debitor  non  presumitur  donare  is 
*^^  one  of  the  strongest  of  this  kind,  but  stiD  it  was  liable  to  be 

Opinion  of     dided  by  evidence  of  opposite  intention ;  and,  under  the  cir- 
^^^  cumstances  which  here  occurred,  his  Lordship  did  not  think 

that  it  applied.  The  case  must  be  considered  in  the  same  light 
Us  if  the  trustees  had  lent  the  money  to  some  third  party,  in- 
stead of  lending  it  to  Edward  Boyd,  the  fiither  of  the  l^a- 
tees,  in  which  case  he  might  have  been  entitled  to  draw  the 
interest,  and  apply  it  towards  the  aliment  of  his  children ;  bnt, 
if  he  never  made  any  demand  for  the  interest,  the  presumption 
would  be  that  he  had  not  intended  so  to  apply  it.  But  it  so 
happened  that  Mr  Boyd  was  one  of  the  trustees  as  well  as  the 
debtor  in  the  bond ;  and,  if  it  had  been  his  intention  to  apply 
the  interest  of  the  sums  due  by  him  to  his  children  towards 
their  maintenance  and  education,  this  should  have  been  ex- 
pressly stipulated  with  his  co-trustees.  But  this  had  not  been 
done ;  and  it  was  not  to  be  presumed  that  such  was  the  inten- 
tion of  the  parties.  On  the  contrary,  with  regard  to  Mark 
Boyd,  he  granted  a  new  bond  to  a  third  party,  expressly  in- 
du^g  the  interest,  thereby  shewing  that  he  had  not  intended 
to  retain  it  in  extinction  of  the  advuices  made  by  bimsdf  in 
fitvoiu*  of  his  children ;  so  that  this  rendered  condusive  tlie  rea- 
soning contained  in  the  note  of  the  Lord  Ordinary. 

L&rd  Craigie  thought  that,  before  dedding,  the  Court 
should  have  some  information  as  to  the  solvency  of  the  com- 
mon debtor  at  the  different  periods  referred  to  in  the  pleadings, 
as  it  eould  not  well  be  presumed  that  he  meant  to  make  a  do- 
nation to  his  diildren  at  the  expense  of  his  creditors.  The 
events  occurring  after  the  testator'^s  death,  noticed  by  the  Loid 
Ordinary,  did  not  appear  fevourable  to  the  substitute  legatees. 
If  the  sums  bequeathed  to  Joanna  Sprott,  as  institute  legatee, 
had  been  lent  to  a  stranger,  the  debtor  would  have  been  cidled 
upon  by  the  trustees  for  the  interest,  to  be  employed  so  &r  ad 
might  be  necessary  for  her  msuntenance  and  education.    Instead 
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of  flufly  or  encouraging  a  presumption  of  donation,  it  was  stipu- 19  Jan.  18M 
lated  in  the  bond  granted  by  the  common  debtor,  without  refe-  * 

renoe  to  the  actual  exigencies  of  the  legatee,  that  the  whole  q^^^^/  ^* 
should  be  aj^ropriated,   without  account,  to  that  purpose.  ■ 

Again,  u  to  the  period  after  the  death  of  the  iastitat*  l«g*tee,£~^ 
thffire  was  as  little  room  to  presume  donation ;  for  although,  mpretumUmr  4$, 
the  CMrdinary  case,  not  making  a  bargain  for  the  aliment  of  a^*^^' 
minor  with  his  tutors  or  trustees  might  encoun^  such  a  pre- Opinion  of 
sunqption,  this  cannot  hold  where,  as  in  this  case,  the  interest  ^^'^ 
arising  from  the  legacy,  being  divided  among  four  or  fiye  lega- 
tees, oonldnotilefiGaytlie  expense  of  their  necessary  eupport.  In 
mcfa  dieuMstances,  the  omission  on  the  part  of  the  trustees  to 
levy  the  intanest  might  be  reasonably  construed  into  an  agree- 
ment.that  ncme  was  to  be  demanded.    Still,  however,  his  Lord^ 
flihip  would  have  considered  the  clauses  in  the  assignation  by 
Ikfark  Spiott,  with  the  concurrence  of  the  common  dd[>tor,  con« 
taining  a  conveyance  of  the  intarest  on  the  bond  as  still  due,  to 
be  evidence  of  an  intended  donation,  if,  at  the  time,^the  common 
debtor  was  solvent ;  and  this  not  <mly  as  to  tiie  bond  then 
aengned,  but  as  to  the  initiBrests  in  question.     But  in  general, 
where  the  tsro  presumplions  or  rules  of  law,  on  which  the  par-* 
ties  respectiarely  founded,  come  into  coUiaon,  the  course  of  die 
decisions,  as  well  as  the  justice  of  the  case,  appeared  to  be 
against  the  preaumplion  of  doaaticm.    In  an  aoeounting  be* 
tween  a  fiither  and  his  children,  and  particularly  where  Ae  fit- 
iher  was  in  embarrassed  circumstances,  such  a  presumption 
was  not  to  be  raised ;  and,  in  a  question  with  his  onerous  cre^ 
ditors  after  his  death,  die  same  rule  ought  to  prevail. 

Lard  Gillies  concurred  with  Lord  Balgray  in  tbinldng  that 
ih^  interlocutor  of  the  Lord  Ordijiary  was  w^Il  founded.  In 
order  to  ascertain  how  for  the  maxim,  debitor  non  presumitur 
donare,  could  apply  to  the  present  ease,  it  was  necessary  to  look 
to  the  intention  of  the  testator  as  well  as  of  the  father  (the 
common  debtor)  ;  and,  VKfon  the  grounds  stated  by  the  Lord 
Ordinary,  lus  Lordship  was  clearly  of  opinion  that  it  was  not 
his  intention  diat  the  interest  of  the  money  should,  in  the 
event  of  its  devolution  among  the  younger  children,  be  applied 
towards  their  maintenance  and  education.  The  circumstance 
of  the  money  having  been  borrowed  by  the  father  could  majce 
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19  Jan*  l8ao.no  diffioraice  upon  tiie  rights  of  the  parties.  It  could  not  be 
'^  f  *-"'  considered  as  against  the  children,  nor  in  fiiYonr  of  the  father, 
<hlt^8ut  *'  ^^^  ^^  bound  in  law  to  maintain  his  children  as  much  as  to 
-—  pay  any  other  debts  due  by  himself.  The  case  must  be  con- 
n^Sr^fm^  sidered  in  the  same  light  as  if  the  money  had  remained  all  alm^ 
pruumitur  do»  in  the  hands  of  tiie  trustees,  in  whi<^  case  there  could  be  no 
^^^'^  room  for  the  application  of  the  maxim ;  neither  was  ibae  any 

Opinioa  of     under  the  circumstances  which  had  occurred. 
^^^"^^^  The  Lord  Pre^icfen^  also  concurred.    He  could  not  separate 

the  bond  granted  by  Edward  Boyd  £rom  the  will  of  the  testa- 
tor, which  was  narrated  in  the  bond,  and  could  not  bat  codp 
mder  the  case  in  the  same  view  as  if  the  money  had  been  lent 
to  a  third  party.  The&th^  was  one  of  the  troatoeB  usdtf  the 
settlemrat,  and  it  was  his  duty  to  attend  to  the  interest  of  hk 
children ;  and  if  he  intended,  by  borrowing  the  money,  and  re* 
serving  the  interest,  to  place  them  in  a  worse  steution  than 
if  it  had  remained  in  the  hands  of  the  trustees,  this  could  not 
be  sanctioned,  for  he  could  not  be  auetor  in  rem  suam  to  their 
prgudice,  and  his  creditors  could  not  profit  by  hsM  wrong.  If 
the  mon^  had  been  lent  to  a  thhnt  party,  and  Hie  fiiAcr  had 
made  no  claim  oi  aliment  for  a  number  of  years,  a  snbsequeat 
demand  on  his  part  for  repayment  for  what  he  had  advanced 
to  them  could  not  sorely  be  listened  to.  This  had  been  fomid 
in  the  case  of  Hill,  where  it  was  held  that,  aUfaoi^^  a  chin 
for  aliment,  as  it  fell  due,  might  be  good,  it  eoidd  not  be  sus- 
tained as  a  claim  for  arreara. 

Xortf  CorelwMe^  Ordintrj*         For  Mn  Black  and  othens  M>tm  qf  i^'aa 

(Jeffrey)  More.  Jamu  Knoxj  Agent.  For  Mn  Thompflon  and 
others,  H.  J,  RoberUon.  Patrick  Dudgeon^  W.  S.  Agent.  For  the 
Pursuer,  J7.  J,  RoberUon,  J.  S.  DarUng^  W.  S.  Agent.  For  Mr 
Sprott  and  others,  Soi^Gen,  (Hope)  MarehaiL  For  Mr  Paul  (the 
trustee)  MUGm.  (Hope).       Stewart  ^  Sprm,  W.  S.  Afents.  A 

Clerk. 

C. 
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SECOND  DIVISION. 

No.  LVIII.  19  January  1830. 

MEIN 

tigamat 

BARDIE'S  REPRESENTATIVES. 

Cautsombr.— BAHXftiTPT.— *S£QirK8TBATioK.— -^  cauHonef 
far  a  trustee  on  a  eequeeirated  estate  is  absolved  from  his 
Migatiion  where  the  connmissioners  or  creditors  have  ne- 
glected  to  enforce  important  stahUory  regulations  fofr 
f^eventmg  misapplication  of  the  trustfunds. 

Tfls  estates  of  Wyllie  and  Ardiibald,  merchaats  in  Glasgow, 
and  of  the  iudii^idiial  partaers,  were  sequestarated  in  1801 ; 
attd  Jolm  Berry  havii^  beea  copfirmed  trustee,  the  late  Hen* 
ly  Hardie  became  cautioner  to  the  extent  of  L.500  for  tba 
fiuthfiil  execation  of  his  office.  Barry  rengned  the  office  in 
18S2y  in  consequence  of  his  bankruptcy;  and  the  pursi^er  was 
appointed  his  successor. 

During  the  p^od  of  Berry's  management,  various  impor- 
tant  regulations  of  the  bankrupt  statutes  1793  and  1814  were 
neglected  or  violated.  Although  there  were  large  sums  belongr 
iBg  to  the  sequestrated  estate  at  diflferent  times  in  his  hands,  he 
never  deposited,  or  was  required  to  deposit,  either  by  the  com- 
missioners or  the  creditors,  any  part  of  the  funds  in  bank.  In 
particular^  in  August  1802,  the  commissioners  approved  of  a 
state  of  aoeounts  laid  before  them  by  the  trustee^  and  found  a 
balance  in  his  hands,  after  the  deduction  of  his  commisnon  of 
5  per  cent,  amounting  to  L.7^7•  ^b*  ^-  ?  ^^d  ^^7  directed 
him,  on  account  of  the  smallness  of  the  sum,  to  make  no  divi- 
dend. No  other  state  of  accounts  was  submitted  by  the  trua- 
tee  until  March  1804,  when  a  statement  was  laid  before  the 
creditors,  not  docqueted  however  by  the  commissioners,  shew- 
ing a  balance  in  his  hands  of  L.1071*  Os.  of  which  the  meeting 
ordered  that  no  dividend  should  be  then  made.    At  the  dis- 
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19  Jan.  isao.taiiee  of  more  tfaan  two  years  from  the  date  of  this  meeting, 
^  the  trustee  exhibited  another  state  of  accounts  to  Uie  commk- 

die*8  Bepre.*  ^onersy  vho  docqueted  and  approved  thereof,  finding  a  balance 
sentoUTes.      due  by  him  of  L.ll7a  58.  i^M. ;  and  they  directed  hun  to  make 
Cmtjmer'      a  dividend  of  7d.  per  pound,  which  left  unajyropriated  in  his 
Bankrupt^      haiids  a  som  of  neariy  L.7OO.    Ahnost  three  years  paaaed 
Sipminihn.  ^^^  irithout  a  state  of  the  tmstee^s  accounts  having  been  exhi- 
bited or  required;   but,  in  April  1809,  the  commissionen 
docqueted  a  state  finding  a  balance  in  the  trustee'^s  hands  of 
L.2096.  88.  lOd.  and  they  directed  him  to  make  a  dividend  of 
Is.  4d.  per  pound,  by  which  iqpwards  of  L.2000  were  left  at 
Us  disposaL    From  this  date  until  Berry's  resignation,  bong 
a  period  of  thirteen  years,  there  was  not  a  single  entry  in  the 
sederunt  book,  and  neither  the  creditors  nor  enmmiwHionerB  ap- 
peared to  have  taken  any  interest  whatever  in  the  trust  affiun. 
When  Berry  became  bankrupt,  he  stood  indebted  to  the  se- 
questrated estates  in  the  sum  of  L.2367-  ^-  ^  »  <^d  ^  ^"^ 
eessor  in  office,  Mr  Mein,  brought  the  present  action  against 
the  representatives  of  his  cautioner,  Mr  Hardie,  who  had  disA 
several  years  before,  concluding  for  payment  of  the  sum  in  his 
bond  to  the  creditors. 

The  Lord  Ordinary  ordered  cases  to  the  Court* 


•  The  Lord  Ordinary  i^ccoQipapied  this  order  with  the  foUowing 
note.—'  In  this  case  the  estates  of  Wjllie  and  Archibald  were  sequestn- 
«  ted  80  long  ago  as  2l8t  September  1791,  and  the  late  John  Berrj,  mercfaint 

*  in  Glasgow,  was  appointed  the  tnulee  tliereon,  and  pievailed  on  the  Iste 
«  Henxy  Hardie  to  give  a  bond  of  cnution  to  the  extent  of  L.500  for  the 
5  proper  conduct  of  the  trustee. 

<  Commissioners  were  appointed  hy  the  creditors^  who  audited  the  tnn- 
«  tee's  accounts  on  the  4th  August  IdOal,  4th  March  1884,  7th  May  1860, 
«  and  9th  April  1809$  on  each  of  wtddi  occasions  laxge  balances  were  1^ 

*  in  the  hands  of  the  trustee,  after  striking  a  dividend,  and  no  diiectionf 

*  were  given  to  the  trustee  for  depositing  th^  balances  in  anj  baniC} 
'  neither  were  inquiries  made  whether  he  had  done  so  or  not. 

<  From  1809  to  i822,  no  measures  were  taken  bjr  the  crediters  or  their 
<  commissioners  to  call  on  Mr  Berrj  to  account  for  his  intromissions,  or 

*  to  divide  the  fiinds  in  his  hands  $  but  having  then  b^ome  bankrupt,  be 

*  was  removed  from  his  office,  and  the  present  pursuer,  Mr  Mein,  was 
i  elected  in  his  place.    Bj  this  time,  Mr  Hardie,  the  cautioner  for  the 

*  trustee,  Mr  Berry,  had  died,  probably  in  the  belief  that  his  fbnds  would 
«  not  be  burdened  by  the  obligation  he  had  undertaken  for  his  friend  $  but, 
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Pleaded  by  ihe  pimmer— The  sequMtnited  estate  had  be«  i^  Jan.  isaa. 
oome  unavoidably  invdyed  in  hiw^aiiits,  both  in  this  country     "^  '  '^ 
and  abroad,  and  it  was  necessary  that  considerable  sams  should  die's  Repre.^ 
be  left  at  the  trustee's  disposal  to  meet  the  expenses  of  these^^^^^^ 
poroeeedings.    Aceordingly,  in  regard  to  this  part  o[  the  Toaa>^  cmaimm^ 
nagemeaty  no  blame  seeAis  to  be  imputed  to  the  eeniniiBmonf»  Btmtrupt. 
«i  or  creditors;  neither  is  it  disputed  that  sudi  dividends ^^^^"*'*^''^*^ 
were  made  as  the  situation  of  the  estate  allowed.    The  only  Pursuer's 
neglect  on  the  part  of  the  conmusnoners  or  creditors,  which  is^^^*^ 
or  can  be  supposed  to  absolve  die  defenders  from  the  caution* 
ary  obligation,  is  the  oi^iasion  to  direct  the  trustee  to  lodgci 
in  bank  the  money  necessarily  left  at  hia  disposal.    But  this 
is  not  a  snffident  ground  of  defence,  because-— 

I.  Even  at  common  law,  a  cautions  ad  feu^tum  pnBstaD- 
dum  is  not  entitled  to  found  on  the  creditor's  neglect  to  caU 
the  principal  debtor  to  account,  or  his  cnnission  to  avail  hbfr- 
sdf  of  fiusilities  which  the  law  aflfoids  for  securing  or  reoovep- 
ing  the  debt  It  is  only  where  there  has  been  a  change  in  the 
obligation  guaranteed,  or  where  the  creditor  has  cut  off  w 
impaired  the  cautioner's  right  of  relief  or  where  there  has  been 
deeq^on  or  concealment  of  eircamstances  material  for  the 
cautioner  to  hnow,  and  which,  therefore,  in  £Eur  dealing,  the 
creditor  ought  to  have  communicated  to  the .  cautioner,  that 
the  latter  is  absolved ;  Ersk.  iii.  3,  66;  BelTs  dm.  L  276;  ^ 
^Uan  V.  FaterMm,  17th  June  166%  SMr  (Mor.  2088) ; 


«  in  discharge  of  his  dutjr  as  trustee,  Mr  Mdn  raised,  in  ISSS^  the  present 
«  actioD  against  Mr  Bardie's  rqfiresentatiyes,  condudiiig  against  them  for 
«  pBjment  of  L.^09  with  interest  thereof  firom  the  date  of  citation  to  the 

*  action. 

*  The  case  being  singular,  and  one  of  considerable  hardship,  involving 
«  too  a  nice  question  of  law  on  the  nature  and  effects  of  the  obligation  un^ 
«  dertaken  bj  a  cautioner  f(«  a  trustee  on  a  sequestrated  estate,  with  Um 
«.  protection  he  is  entitled  to  expect  from  the  creditors,  and  their  commis- 

*  aioners,  in  superintending  and  controlling  the  conduct  of  their  trustee, 

*  the  Lord  Ordinary  thinks  it  right  to  report  it  directlj  to  the  Court. 
^  The  Lord  Ordlnaxy  himself  thinks  that,  in  this  case,-  the  commissioners 
<  and  creditors  were  more  culpable  than  those  in  Scougal*s  case,  13th  Be* 
*•  cember  1826 ;  and,  therefore,  on  the  principles  of  that  decision,  the  de- 
*•  fender  in  this  ought  to  be  assoilzied.* 
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Mein  v.  Har. 
die's  Repie- 

•entativea. 

Coullofwr. 

Punnier*8 
Fkaa. 


19  Jan.  1830.  Aleacaiid«r  v.  Gordmi^  6di  Dec  1671,  Stair  (M^.  9069); 
Haniiltoii  and  FtennDg  «.  Cddor,  ISOi  June  17Q6»  FamU. 
(Mor.  9091);  Wallaee  wd  B«llie  «•  Landm  aad  Otlin, 
90tli  Feb.  1707,  Fofbea  (Mor.  9096)  In  Hm  case  of  the 
Bank  of  Soodand  t^.  SmMi  and  OAen,  16th  June  1818,  Dow^ 
L  998,  the  Honse  of  Lends  found  that  the  cautimeis  onghl 
to  he  allowed  to  prove  diat  Ihe  bond  in  question  was  <  uadoly 
<  obtained  by  ccmoeabBent  or  deoq^tion.*  The  oase  of  the 
Bank  of  Soodand  i>.  Thcnmson  and  Otters,  fiyunded  on  by  the 
defenden,  was  decided  on  appeal,  partly  on  the  ground  of  u^ 
flur  coneealment  from  tte  cantikmers  of  the  agent^a  groas  offi« 
dal  misconduct  and  his  irreooveodble  embanassniants. 

II.  But  die  rule  of  the  oommon  law,  that  a  cautioner  k 
not  entitled  to  found  on  any  neglect  or  omianon  on  the  part  of 
die  creditor,  applies  nM«e  strcmgly  under  the  bankrupt  statutes, 
die  interest  of  the  creditvna  here  requiring  greater  protectiim 
dian  that  of  the  constituent  of  an  ordinary  ftctor  or  agent 
The  l^datare  obviously  intended  that  the  caudon  which  die 
trustee  «i  a  sequestrated  estate  must  find  should  be  a  security 
over  and  above,  and  altogether  independent  c£,  that  protection 
which  may  be  afforded  by  the  powers  of  control  over  the  tms* 
tee  vested  in  the  commisBionerB  and  creditonB.  Thus,  the 
obligadon  on  the  candoner,  that  the  trustee  shall  fiutlufolly 
account  for  the  funds  recovered,  is  not  meant  to  be  availsUe 
only  in  case  the  creditors  are  carefol  to  enforce  the  regulatkn 
astodiedepontadonof  the  trust-monies  in  bank.  Suchlimita^ 
dim  of  the  cautionary  obligation  would  be  as  unreaaonaUe  as 
it  is  plainly  contrary  to  the  general  spirit  and  purpose  of  the 
statutes ;  for  the  cautioner  ought  himself  to  see  that  those  re- 
gulations to  whidi  he  \ooka  for  protection  are  observed  by  the 
trustee,  it  being  equally  open  to  him  as  to  any  of  the  creditars 
to  complain  judicially  of  that  officer^s  misconduct ;  Grant  v. 
Kennedy,  17th  June  1^8 ;  Edie  v.  How,  3d  Feb.  1829.  In 
the  case  of  Duncan  t^.  Porterfield  and  Buchanan,  13th  Dec. 
1896,  there  was  podtive  mis-representation  respecting  the  state 
of  the  trust-funds,  both  by  the  commissioners  and  creditors. 


BefeBders* 
pleas. 


Pleaded  by  the  defenderen^Whatever  loss  has  arisen  to  the 
estate  being  owing  entirely  to  the  gross  and  inexcusable  neg- 
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figence  of  ihe  credHon  IIieniMlves,  or  the  improper  conduet  of  19  jan.  I83it 
tiie  coomiimicmerB,  ao  responsibility  has  been  inconred  under    "■— "y  -^ 
die  bond  of  caution.    Tfaecaxiiioner  was  entitled  to  rdy  ^^e^":^^* 
the  creditors  exercising  an  eflfectual  control  and  superinten-Benutlyes. 
dance  orer  the  tmstee,  conformably  to  Ihe  regulationB  of  the      7""^ 
bankrnpt  statutes,  in  so  fiur,  at  least,  as  the  cautioner's  interest  n^miferttpr! 
might  thereby  be  aibcted.    In  pa^cular,  he  had  a  right  u^Seque^,iraiim. 
expect  that  the  trustee's  accounts  would  be  examined  and  d<><^i)efeiiden«     ' 
qneted  at  the  stated  periods  by  the  commissioners,  and  that  Pleas, 
tfiey  would  stricdy  enfixrce  the  regulation  respecting  the  depo- 
sitation in  bank  of  the  money  realized  by  the  trustee.     Ther 
former  iqunetion  was,  however,  in  a  great  measure  neglected, 
and  even  in  the  few  instances  in  which  it  was  obeyed,  the  latter 
r^olation  was  pontively  violated.    For  not  merely  were  large 
sums  allowed  constantly  to  remain  uni^prcqfniated  in  the  trua- 
tee's  hands,  without  any  dkeotion  to  deposit  them  in  bank  in 
name  of  flie  sequestrated  estate,  but  both  the  commissioners  and 
creditors  approved  of  states  submitted  by  the  trustee,  which 
shewed  that  his  duty  in  this  respect  had  been  wholly  diflrq;ard* 
ed;  Dickie.  Nisbet,  30th Nov.  1697,  Ftmni.  (Mar.  9W0); 
Thomson  f^.  Bank  of  Scotland,  11th  June  1824s  Shaiufs  Jp^ 
peal  Cases ;  I>uncan  v.  P<»*terfield  and  Buchanan,  18th  Deo; 
1826 ;  Smith  «.  Catopbdl,  24th  June  1829. 

Lwrd  Gfenfee.— I  am  inclined,  in  the  circumstances  of  tUsOiriiikm  of 
particular  case,  to  be  of  the  opinion  expressed  by  the  Lord  Or-^^^"*^ 
dinary .  Where  cauti<m  is  given  for  the  execution  of  an  office,  it 
is  implied  that  those  who  require  the  caution  shall  deal  with  the 
party  holding  the  office  according  to  its  rules  and  duties.  There 
can  be  no  doubt  that  the  money  never  was  lodged  in  a  bank  as 
ordered  by  the  statute ;  because,  if  it  had,  it  would  have  been  so 
stated  in  the  trustee's  accounts ;  yet  we  find  the  commissioners 
approving  of  these  accounts,  in  which  he  charges  himsdtf  with 
interest  for  the  use  of  the  trust-money.    This  is  not  a  case  of 
mere  n^ligence  or  omission,  but  it  is  the  case  of  the  constitu* 
ents  of  the  party  in  office  authorising  his  actings  though  con- 
trary to  the  rules  of  the  office.     In  these  circumstances  I 
think  the  cautioners  cannot  be  made  liable. 
'   Lord  Pifmi%.— This  case  involves  the  consideratiim  of  a 
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19  Jan.  16S0.  point  of  latr  of  great  and  general  importanee  in  praetioa     I 
*^  ^  have  considered  all  the  authorities  r^red  to  with  every  atten* 

HaTd^e*8  Re-  tion,  and  am  persuaded  that  the  late  cases  of  Thomson  v.  The 
preaentatives.  3,^]^  ^  Scotland,  in  the  House  of  Lords,  and  Duncan  v. 
Cmoumer.  Porterfield  and  Buchanan,  have  established  principles  wdl  de* 
SankrupL  serving  serious  attention  in  this  and  fiimilar  cases.  I  tiuak  it 
'^**^  impossible  to  deny  that  those  decisions  have  introduced  or  r»- 

Opinion  of      coguised  prindj^es,  as  to  the  liability  of  cautionevs  for  the  psN 
Court.  Ibrmance  of  an  office,  which  are  scarcely  recondleable  to  tihe 

old  decisions  referred  to  by  the  pursuer.  There  cannot  be  a 
doubt  that,  in  the  case  of  cautionars  for  payment  of  debt,  the 
distinction  founded  on  by  the  pursuer  between  the  creditor's 
acts  and  omiBsions,  whereby  the  cautioner's  interest  may  be  af- 
fected, is  well  founded.  Astrongproof  of  this  occurred  in  a  late 
case  not  mentioned  in  the  pleadings,  viz.  McQueen  v.  Fraser, 
11th  June  1811,  in  which  cautioners  for  payment  of  rent  were 
found  not  liberated  by  the  landlord's  neglect  to  enforce  his 
hypothec.  But,  after  the  decidons  alluded  to,  we  can  scarce- 
ly say  that  this  prindple  applies  in  the  case  of  cautionen 
for  the  performance  of  an  office.  The  principle  rather  is  tiiat 
the  cautioners,  being  aware  of  the  rules  of  the  office  whan 
they  undertake  tiie  obligation,  are  entitled  to  expect  that  tiie 
creditors  will  enforce  those  rules,  particularly  if  they  be  statu- 
tory rules ;  and  that,  if  there  has  been  gross  negligence  in  this 
i^ect  on  their  part,  the  cautioners  will  be  free— whidi  only 
implies  that  the  principal  party  shall  exercise  the  powers  com- 
petent to  him  to  make  the  party,  for  whom  the  cautioner  is 
bound,  do  his  dutyp  The  n^ligence,  however,  must  be  gnw; 
it  is  not  every  slip  and  every  degree  of  inattention  thiit  wiU 
have  this  important  effect  In  the  present  case  the  neglect 
was  so  gross  that,  in  my  opinion,  the  consequence  mpst  be  tq 
liberate  the  cautioner. 

I^ord  Cringleiie. — I  concur  in  the  opinions  delivered.  Thci 
cautioner  is  entitied  to  rely  on  the  protection  arising  firqp  the 
enforcement  of  what  is  stipulated  to  be  done  by  the  party  for 
who^e  conduct  the  caution  is  granted,  especially  if  this  be  ret 
quired  by  act  of  Parliament.  This,  in  niy  opinion,  is  a  rnucl^ 
stronger  case  than  any  referred  to  by  the  defenders. 

The  Lord  Jwtice  Clerk.-^!  am  entirely  of  the  same  opi^ 
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nioii.    The  cautioner  is  entitled  to  rdy  that  all  parties  will^^  Ju-  ^^^: 
caalorm  themselves  to  the  act  of  Parliament.    Here  the  &ct  is  j^^^^ 
detoAj  made  out  that  the  trustee  acted  in  the  fiice  of  the  sta-Hardie's  Be- 
tote  in  not  depodting  the  trust-money  in  bank,  and  that  the^^^^^^^ 
cranmisBioners  sanctioned  this  nonr€on^[dianee  with  his  pre- couiion^. 
aeribed  duty.     The  case  of  Porterfidd  and  Buchanan  was  not  S?^^|^^ 
decided  on  the  ground  of  the  commissioners  having  certified 
him  accounts  subndtted  by  the  trustee^  but  in  respect  of  their 
groBB  negligence. 

The  Court  sustained  the  defences,  and  assoibied  the  defen- judgment. 
dersy  with  expenses. 

L^rd  CrmgleHe^  Ordinary.  For  the  pursuer^  Jamefon,  Ppper,  James 
Lang^  W.  S.  Agent.  For  the  defenders,  Skene^  M^ Allan.  Aintlie. 
and  M<Allany  W.  S.  Agents.        F.  Clerk. 


SECOND  DIVISION. 

No.  LIX.  20  January  1030. 

The  duke  OF  GORDON,  and  his  FACXoa 

against 

CBOMAB. 

Paocsss.— -Act  of  Sebekunt,  11th  July  1828.— TVle 
Court  refused  a  biU  of  stcspension  of  a  summary  decree  of 
removing  pronounced  against  an  occupier  of  land  who  had 
no  title  of  possession^  although  no  record  had  been  reguia^ 
rily  made  up  in  the  inferior  court. 

The  Duke  of  Gordon  and  his  &cfor  presented  a  summary  pe» 
tition  to  the  sheriff  of  Kincardineshire  for  a  warrant  to  remore 
Cromar  from  a  &rm  on  the  estate  of  Durris,  to  which  he  had 
no  title  of  possession  except  a  pretended  sublease,  which  the 
landlord  was  clearly  not  bound  to  recognise. 
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fio  Ja;i.  1830.       The  fheriiF  ofdered  the  petition  to  be  sneireied;  nd,  tkere- 

*--'  r  *-^    after,  the  respondent  having  declined  to  dose  the  record  on  the 

d6n  4^  V.  °'*Aii^^^^9  appointed  both  parties  to  ^ve  in  condescendenees, 

Cromar.  and  ordained  the  respondent  to  find  caution  in  terms  of  the  act 

of  sederunt,  and  granted  him  a  diligence  against  havers. 
ActqfSed.  Uih     The  respondent,  instead  ofobtempering  this  interlociifeor,pi^ 
July  1828.       tented  a  redaiming  petition  against  it ;  whereupon  the  dieriff 
pronounced  the  following  interlocutor : — ^  In  respect  the  par- 

*  suers^  procurator  has  complied  with  the  interlocutor  of  SSd 
^  October  last,  and  that  the  defender,  William  Cromar,  has 
^  produced  no  tide  to  defend  this  action,  and  has  even  reclaim- 
^  ed  against  the  last  interlocutor  which  allowed  him  a  diligence 

*  against  havers  to  recover  a  lease,  if  he  had  one,  finds  he 
'  has  no  title  or  interest  to  defend  this  action  of  removing ; 
^  doses  tiie  record ;  and  decerns  in  terms  ol  the  prayer  of  the 
^  original  petition,^  &c. 

Cromar  presented  a  bill  of  suspension,  which  the  Lord  Or- 
dinary refiised,  and  added  to  his  interlocutor  the  following  no/e: 
^-<  The  point  of  form,  as  to  dosing  the  record,  might  be  of 
^  importance  in  another  case;  and  the  Lord  Ordinary  does 
<  not  mean  to  affirm  the  doctrine  on  tiie  act  of  sederunt  main- 
^  tained  in  the  answers.  But  here  there  was  palpably  no 
'  title  whatever  in  the  complainer,  and  not  a  vestige  of  1^ 
^  possesBion  against  the  landlord  under  the  lease.  To  delay  a 
^  summary  case  ot  ejection  from  mere  usurped  possesion,  by  a 
^  redaiming  petition  against  an  order  for  condescendence,  would 
^  be  an  absolute  pervasion  of  the  act  of  sederunt.^ 

Judgment.         The  complainer  reclaimed ;  but  the  Court  unanimously  re- 
vised the  note. 

Remarked  on  the  Bench — The  question  of  title  was  preli- 
minary to  every  thmg;  the  sheriff  ought  not  to  have  <^ered 
a  condescendence  at  all,  nor  have  attempted  to  make  up  a  re- 
cord till  the  compbdner  had  produced  some  title  of  possession.* 


*  In  VpM  case  the  Court  refused  to  sustain  a  reference  to  the  oath  of 
the  Duke  of  Gordon's  factor,  although  he  was  a  nominal  pursuer. 
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JLord  Ordfauoyy  Mwgniif.  Act.  Eathofiud,  Bo^.  Alt  SktM^ 

G.B41L      A.  S^tityBOd  Bmmiiimm  aad  Ckri§iian,  Agents      7.  Clerk. 


SECOND  DIVISION. 

No.  LX.  21  January  1830. 

SOMERVAIKS  TRUSTEES 
against 
His  next  of  KIN,  The  EDINBURGH  BIBLE  SO- 
CIETY,   The  IRISH    CHARTER    SCHOOL    SO- 
CIETY,  The   SCOTTISH   MISSIONARY   SOCI- 
ETY, AND  Others. 

Society.— Title  to  Pursue. — A  legacy  beqtieathed  to  a 
society  associated  for  lawful  purposes^  although  not  incor^ 
porated  or  united  by  royal  charter ^  is  effecttml^  and  may 
be  wglifted  and  discharged  by  the  known  treasurers  afid 
office-iearers  of  the  society. 

Mr  SoMERVAtt  of  Moreham  bequeathed  the  whole  of  his  estate 
to  trustees,  with  instructioiis  that,  after  paying  his  debts  and 
certain  specified  legades  and  provisions,  <  the  residue  of  all  my 

<  trust  means  and  estate  shall  be  equally  divided  amongst  the 

<  Edinburgh  Bible  Society,  the  Edinburgh  Missionary  Society, 

<  the  Society  for  Promoting  Christianity  among  the  Jews,  and 

<  the  Sodety  for  Establishing  Protestant  Schools  in  Ireland.^ 
By  a  subsequent  clause,  he  declared  that  ^  receipts  and  dis- 

<  charges  under  the  hands  of  the  treasurers  and  secretaries  of 
'  the  societies  and  other  charitable  institutions  above  mention- 

<  ed  shall  be  deemed  to  all  intents  and  purposes  a  sufficient  ez- 

<  oneration  to  my  trustees,  or  trustee  acting  for  the  time.^ 

The  trustees,  after  Mr  Somervail's  death,  raised  a  multiple- 
poinding,  in  which  daums  were  made  by  the  directors  and  trea- 
surers of  the  Edinburgh  Bible  Society,  the  treasurer  and  secre- 
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21  Jan.  1830.  taiies  of  the  Scottish  Missionary  Society',  the  secretary  of  the 
^•—nn"*'  London  Society  for  Promoting  Christianity  amongst  flie  Jewe, 
TVu^" «!  *^^  *^  Edinburgh  Female  Auxiliary  Society,  for  the  same 
His  Next  of  purpose,  who  concurred  with  them,  the  secretaiy  of  the  Lon- 
*  ^'  don  Hibernian  Society  for  establishing  schools  and  dreolating 
ioeisty.  the  holy  scriptures  in  Ireland,  commonly  known  by  the  oame 

Tiiieiopuriue.^  the  Hibernian  School  Society,  the  Incorporated  Sodety 
in  Dublin  for  promoting  English  protestant  schools  in  Ire- 
land, commonly  called  the  Irish  Charter  School  Society;  and 
the  next  of  kin  of  Mr  Somenrail. 

None  of  the  above  societies,  except  the  Edinburgh  Bible  So- 
dety,  were  known  by  exactly  the  same  designations  as  ihoee 
mentioned  in  the  trust  deed ;  and,  on  the  other  hand,  none  cS 
them  were  incorporated  by  charter,  except  the  Irish  Charter 
School  Society. 

The  next  of  kin  pleaded,  that  the  whole  of  the  legacies,  ex- 
cept that  to  the  Bible  Sociey,  had  lapsed  in  consequence  of  tiie 
legatees  not  bdng  designed,  nor  the  purposes  of  the  trust  suf- 
fidentiy  specified ;  and  against  the  Edinburgh  Bible  Society, 
and  tiie  other  imincorporated  associations,  they  objected  that 
they  had  no  titie  to  pursue,  or  to  appear  in  a  court  of  law  by 
means  of  their  ofiice-bearers,  who  could  shew  no  right  to  take 
the  designations  and  charact^^  which  they  assumed,  except  a 
resdiution  or  vote  of  some  public  meeting,  summoned  by  no 
authority,  and  attended  by  a  crowd  of  unknown  and  unassod- 
ated  individuals. 

The  Lord  OrcUnary  took  the  cause  to  report  in  cases,  in 
which— 

PunuetB*  The  next  of  kin  pleadeA-^1,  That  the  societies  above  men- 

^^  tioned  (except  the  Charter  School  Sodety)  not  being  corporate 

bodies,  have  no  right  or  title  to  insist,  or  to  daim  in  name  of 
their  treasurers  and  secretaries  in  this  process ;  and  that  a  claim 
at  the  instance  of  such  societies  can  only  be  maintained  by  the 
whole  individual  members  of  the  respective  institutions ;  Cul- 
creugh  Cotton  Company,  27th  Nov.  1822 ;  and  Wilson  v* 
Kippen,  7th  June  1823. 

II.  The  bequests  to  the  society  for  promoting  Christianity 
among  the  Jews^  and  the  society  for  establishing  protestant 
schools  in  Irdand,  are  void  from  uncertainty.     The  trustees, 
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dier^twe,  must  hold  the  pnqterty  for  behoof  of  die  next  of  km  sUao.  isso. 
of  the  testator.  Sol^ 

Trustees  V* 
The  Edinburgh  Bible  Society  answered  to  the  1st  plea-*^^ '^^^  ^^ 
It  was  never  required,  in  ScotUnd,  that  every  individual  mem-      L--. 
ber  of  an  association  formed  for  lawful  purposes,   however  ^^^* 
numerous,  should  be  made  a  party,  in*  order  to  entitle  the  as-^M.  * 
sodation,  or  its  officer-bearers,  to  maintain  an  action ;  Wilson      — -— 
V.  Jobeon,  13th  Dec  I77I  (Mar.  14,665)  ;  Allan  v.  WRa^^^^^^ 
25th  May  1791  (Mor.  14,583) ;  and  Davidson  v.  Aikman» 
37th  June  1805  (Mor.  14,684)  1  Don;,  1.    In  the  case  of 
the  Commercial  Bank  v.  Pollock,  where  a  doubt  on  this  point . 
was  first  thrown  out  in  the  House  of  Lords,  the  title  oif  the 
Conunercial  Bank  was  ultimately  sustmned,  28th  July  1828. 
Even  in  England,  the  general  rule  requiring  aU  parties  having 
interest  to  be  made  parties  to  a  suit,  appears  to  be  dispensed 
with  in  cases  like  the  present,  where  it  Ib  impracticable,  and 
would  be  productive  of  injustice;  Adair  v.  The  New  Riv^ 
Company,  1805,  2  Vesey,  429 »  and  Cockbum  v.  Thomson, 
1809,  16  Vesey,  321.     The  contrary  doctrine  would  neces-. 
sarily  have  the  effect  of  vacating  aU  bequests  made  to  charitable 
institutions  unincorporated,  and  would  even  deprive  the  mem- 
hers  of  such  associations  of  the  means  of  calling  to. account 
their  own  treasurers  or  intromitters  with  their  funds,  for  mal- 
versation or  misapplication  of  the  money  lodged  in  their  hands. 
The  settlement  of  the  testator  declares,  that  discharges  bys 
the  secretaries  or  treasurers  of  the  societies  who  are  the  objects 
oi  his  bequests  shall  exonerate  his  trustees ;  and  that  the  claim- 
ants really  are  the  treasurers  and  secretaries  of  the  respective 
societies  which  they  pretend  to  be,  is  a  &ct  which,  if  disputed,, 
can  be  competently  proved.  .  « 

2d,  Assuming  that  the  bequests  to  the  societies  for  pro- 
moting Christianity  among  the  Jews,  and  for  establishing  pro* 
testant  Schools  in  Ireland,  are  void  from  uncertainty — ^the. 
effect  would  be  to  vest  their  shares  of  the  residuary  bequest  in 
the  other  residuary  legatees,  viz.  the  Edinburgh  Bible  Society 
and  Scottish  (formerly  Edinburgh)  Missionary  Society,  about 
the  identity  of  which  there  is  no  dispute. 

The  only  other  point  which  occurred  in  this  case  was  a. 

U     . 
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Somervail*8 
Trustees  «. 
His  next  of 
Kin,  &c 

TiiU  to  Pur- 
•ue. 


21  Jan.  1830.  question  as  to  the  intention  of  the  testator  in  the  bequest  to 
the  society  for  establishing  protestant  schools  in  Ireland.  This 
was  claimed  both  by  the  Irish  Charter  School  Society  of  Dub- 
lin and  the  Hibernian  School  Society,  an  association  formed  in 
London  for  the  purpose  of  establishing  shools  and  circnlating 
the  Holy  Scriptures  in  Ireland. 

It  appeared  that  the  former  was  established  for  the  purpose, 
and  under  the  regulation,  of  establishing  schools  ejcclusively 
Protestant ;  whereas  the  latter,  in  their  prospectus  and  re{)orts, 
disclaimed  the  intention  of  interfering  with  the  religious  opi- 
nions of  their  pupils,  and  professed  to  employ  Roman  Catholic 
or  Protestant  teachers  and  agents  indiscriminately.  On  the 
other  hand,  it  was  not  distinctly  proved  that  the  testator  knew 
of  the  existence  of  the  Irish  Charter  School  Society ;  whereas 
he  had  subscribed  (after  the  date  of  his  settlement)  occasionaHy 
to  the  other,  under  the  name  of  the  Hibernian  School  Societ}\ 


Judgmenti 


Opinion  of 
Court. 


The  Court  unanimously  repelled  the  objection  to  the  titles 
of  the  office-bearers  of  the  unincorporated  societies  to  appear  as 
claimants  in  the  multiplepoinding ;  and  preferred  the  Edinburgh 
Bible  Society,  the  Scottish  Missionary  Society,  the  London 
Society  for  Promoting  Christianity  amongst  the  Jews,  and  the 
Irish  Charter  School  Society,  to  the  fimd  in  medio. 

The  Lord  Justice-Clerk. — ^An  important  point  as  to  the 
title  of  these  societies  to  appear  as  claimants  has  been  raised  in 
ihis  case  by  the  next  of  kin ;  and  certainly,  if  they  were  right 
in  fheir  view  of  the  law,  it  would  lead  to  most  strange  and 
anomalous  consequences ;  for  in  that  case  no  effectual  bequest 
could  ever  be  made  to  an  unincorporated  society,  although  it 
might  be  associated  for  the  most  meritorious  and  useful  pur- 
poses. But  I  am  of  opinion  that  it  is  not  well  founded.  Even 
in  England  it  appears,  by  the  cases  referred  to  by  the  Bible 
Society,  that  the  rule  of  making  all  the  members  of  such  an 
association  parties  to  a  suit,  is  dispensed  with  in  such  circum- 
stances ;  and  in  Scotland  such  a  plea  certainly  cannot  be  lis- 
tened to,  since  the  judgment  of  the  House  of  Lords,  in  1828, 
sustaining  the  title  of  the  Commercial  Bank  to  appear  by  their 
office-bearers  and  managers. 

As  to  the  question  between  the  Irish  Charter  School  Society 
and  the  London  Hibernian  School  Society,  I  am  of  opinion 
that  the  former,  which  professes  to  establish  only  protestant 
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schools,  is  the  only  one  which  ansiren  the  descriptioa  of  the2l  Jan.  1830l 
testator,  and  therefore  must  be  presumed  to  have  been  the  one   ^"'"Y^^^ 
lor  which  he  intended  his  bequest  Tm^%^ 

The  other  Judges  concurred.  His  next  of 

The  next  of  kin  moved  the  Court  for  an  order  that  the  ex-     ^^ 
penses  of  all  the  claimants  should  be  defrayed  out  of  the  iosAsotiety. 
in  medio  in  this  case,  as  had  been  done  by  the  First  Division  ^^  ^  ^^* 
in  the  caae  of  Crichton's  Trustees,  12th  May  1826.  '__ 

Lofri  Glenlee — It  would  be  a  most  extraordinary  doctrine  ^"^<>a^ 
to  hold  that  every  party  who  chooses  to  make  a  claim  on  a 
fund  bequeathed  to  trustees  for  charitable  or  lawful  purposes  is 
to  get  his  expenses  defrayed  out  of  the  common  fund. 

The  other  Jtu(ges  concurred,  and  were  prepared  to  refuse 
the  claim,  when — 

The  next  of  kin  requested  leave  to  withdraw  the  motion,  in 
.order  that  the  interlocutor  might  be  silent  as  to  expenses. 

Lord  Ordiuaiy,  Medwyn.     Act.  (for  Next  of  Kin)  SoL^Gen,  (Hope)  Coek^ 
5«m,  jr.  W,  Dickson.  Alt  (for  Bible  Society,  &c)  Dean  </  Foe. 

f  Jeffrey)  Cvninghame^  M.  P.  Broten*  For  Hibemifln  Society,  S.  More. 
For  Irish  Charter  Schools,  Keay.  M.  PaHeon^  S.  S.  C,  FT.  A.  G.  j^  R. 
EaU^  W.  S-i  J,  F.  Gordon^  W.  S.,  Ttveedie  j;  Graham,  &c.  Agents.  F. 
Clerk. 

u. 


SECOND  DIVISION. 

No.  LXI.  21  January  1830. 

MACNEILL 

against 
CAMERON,  V 

Sale. — Personal  OBJj^cTiQ^.^^Subse^^ienily  to  a  sale  by 
missives,  which  stiptUated  nothing  in  regard  to  incum^ 
brancesy  several  inhibitions  ejecting  the  mbjects  sold  hav- 
ing  been  discovered  in  the  record^  and  the  seller^  after  en- 
deavouring  to  satisfy  the  purchaser  that,  though  it  had  be^ 
come  impossible  to  procure  formal  discharges  of  the  dilu 
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31  Jan.  1830. 

Macnelll  v. 
Cameroii. 

Sak. 

Personal  Ob- 
jeeHmu 


gencesj  the  debts  tkemaelDee  were  all  extinguUhedy  karing 
intimated  by  letter  that,  unless  the  price  wa^  immediatdff 
paidf  he  toould  hold  the  bargain  as  cancelled^  and  the  pur^ 
chaser  not  having  answered  this  letter-^found  that  he  was 
notentUledy  three  years  afterwards^  to  demand  implement 
of  the  missives. 


The  pursuer,  Mr  Macneill,  through  his  former  agent,  offered 
L.500  to  the  defender,  Sir  Allan  Cameron,  for  the  superiority 
of  certain  lands  belonging  in  property  to  the  pursuer,  the  price 
to  be  payable  on  delivery  of  the  disposition.  This  oflfer  was 
accepted  upon  the  4th  April  1820,  and  the  title-deeds  were 
sent  along  with  the  letter  of  acceptance,  that  the  pursuer's 
agent  might  ^  prepare  the  disposition  as  soon  as  convenieDt* 
A  disposition  having  accordingly  been  prepared  and  executed, 
Whitsunday  1820  was  fixed  as  the  term  of  entry  and  payment 
of  the  price.  After  repeated  demands  for  payment,  the  de- 
fender'^s  agent  intimated,  by  letter  of  25th  September  1820, 
that,  unless  the  price  was  paid  within  ten  days,  an  action 
would  be  brought  to  compel  payment.  No  answer  having  been 
returned  to  this  letter,  a  summons  wa^  raised  on  the  17th  Oc- 
tober agsunst  the  pursuer  and  his  agent.  In  answer  to  a  sub- 
sequent letter  intimating  that,  if  there  was  any  longer  delay  in 
paying  the  price,  the  action  would  be  called  in  Court,  the 
pursuer'*s  agent  wrote  to  the  opposite  agent  that  a  search  of  in- 
hibitions was  necessary.  A  search  was  accordingly  made,  and 
several  undischarged  inhibitions  having  been  discovered  on  the 
record  against  the  defender,  he  laid  a  memorial  on  the  sulgect 
before  the  late  Mr  Ross,  Dean  of  Faculty,  and  obtained  that 
lawyer^s  opinion  Ihat,  with  regard  to  some  of  the  inhibitions, 
certsdn  proceedings  therein  pointed  out  were  requisite  for  the 
purpose  of  effectually  extinguishing  these  diligences,  althongfa 
the  defender  alleged  that  none  of  them  constituted  any  incum« 
brance  on  the  estate  for  any  existing  debt. 

The  defender's  i^ent  transmitted  this  memorial  and  opinion 
to  the  agent  of  the  pursuer,  accompanied  with  a  letter  of  the 
10th  February  1821,  expressing  his  own  opinion,  that  a  con- 
sideration of  these  documents  must  satisfy  the  pursuer  that 
there  wais  not  a  possibility  of  his  ^  ever  being  disquieted  by  any 
'  of  thesie  inhibitions,  though,  from  the  peculiar  circumrtance^ 
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*  stated  IB  the  memoriaL.  formal  disdharges  of  some  of  them  21  J*n- 1830* 

*  cannot  easUy  be  obtained.'*    And  he  adds,  *  Of  this  I  am  so     ^^* 

*  confident  that  I  am  ready  to  warrant  that  Mr  Macneill  shall  Cameron. 

*  not  be  troubled  with  any  of  those  of  which  regular  discharges      — — 

^  hare  not  been  obtained.'*     ^  But  if  Mr  Macneill  is  not  pertmal  06« 
Satisfied  with  what  is    practicable,    the  sale  must  8top;i^<'^i(m. 
'  and  I  send  you  enclosed  a  copy  of   General   Cameron'^s 
'  last  letter  to  me  on  the  subject,  received  by  this  day^s  post.* 
He  letter  referred  to  desired  that  the  transaction  might  be 
canceUed,  unless  the  purchaser  would  pay  the  price  without 
further  trouble  or  expense.     The  defender's  agent,  having  re- 
moved no  answer  to  this  letter,  again  wrote  on  the  18th  of 
August  1821,  in  the  following  terms : — ^  I  wrote  you  fully 

*  upon  the  10th  of  February  last  with  regard  to  the  transac- 
^  tion  between  General  Sir  Allan  Cameron  and  Mr  Macneill 
'  about  the  sale  of  the  superiority  of  Drum ;  and  firom  your 
'  neither  having  come  forward  to  pay  the  price  of  the  sup»- 
^  riority,  nor  given  me  any  answer  whatever  to  the  propo- 
^  sals  made  in  that  letter.  General  Cameron  considers  the  trans- 
^  action  for  the  sale  of  that  superiority  to  be  entirely  departed 
'  from,  and  at  an  end ;  but  I  am  ready  to  conclude  it  still,  and 

*  deliver  the  dispodtion,  upon  payment  of  the  price  and  inte- 
^  rest,  provided  this  is  done  without  &rther  delay ;  and  if  this 
'  is  not  immediately  agreed  to,  I  request  you  will  return  my 
'  letter  to  you,  agredng  to  accept  of  your  offer  for  the  supe- 
'  riority,  and  I  shall  return  your  offer.    I  request  an  answer 

*  as  soon  as  you  can.^ 

No  written  answer  was  returned  to  this  letter,  and  the  pur- 
saer^s  avennent  was  denied  that  his  agent  informed  the  de- 
fender's agent  verbally  that  he  could  not  allow  the  bargain  tp 
be  departed  from,  but  that  he  must  insist  in  the  discharges  of 
the  inhibitions  being  procured. 

The  defender,  conceiving  that  the  transaction  with  Mr  Mac- 
neill was  thus  broken  off,  advertised  the  superiority  for  sale  in 
the  beginning  of  1824.  Upon  this  the  pursuer  raised  and 
executed  a  summons  for  implement  of  the  bargain,  and  used  in- 
hibition. Thereafter,  the  defender  addressed  a  letter  to  the  pur- 
suer, stating  that,  although  he  considered  the  transaction  as 
baring  been  at  an  end  in  1821,  yet  he  was  still  disposed  to 
close  the  bargain  with  the  pursuer,  provided  he  immediately 
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Personal  0{- 
JecHon, 


21  Jan.  1830.  paid  the  price,  with  interest  from  the  date  of  the  diispodtioD, 
This  letter  was  never  answered. 

Some  communings,  however,  on  the  snhject  of  the  sale  took 
place  between  the  agents  in  the  b^inning  of  1825 ;  and,  oa 
the  25th  March,  it  was  intimated  to  the  pursuer  that,  luiIeB 
the  price  was  immediately  paid,  the  freehold  qualification  woull 
be  disposed  of  to  another  person.  Different  proposals  were 
then  made  on  the  part  of  the  pursuer,  which  were  not  agreed 
to ;  and,  finally,  he  was  informed  in  March  1826  that  the  su- 
periority was  sold  to  a  third  party. 

Thereafter,  the  pursuer  raised  the  presept  action  (the  former 
sunmions  having  follen)  concluding  for  implement  of  the  ori^ 
nal  missives,  and  exhibition  pf  valid  discharges  of  the  inbiK^ 
tions. 


Pursuer's 
pleas, 


In  support  of  the  action,  the  pursuer  pleaded — ^A  valid  eale 
of  the  superiority  having  been  effected  by  the  original  holo- 
graph missives,  tibiere  was  nothing  in  the  subsequent  coireBpoD- 
dence,  or  conduct  of  the  parties,  which  could  annul  that  con- 
tract, the  pursuer  being  entitled  to  withhold  payment  of  the 
price  until  the  inhibitions  were  legally  discharged,  whidi  eren 
the  opinion  obtained  by  the  defender  himself  shewed  to  be  bod) 
practicable  and  necessary.  The  demand  for  |>ayment  of  the 
price  in  March  1825  diewed  that  the  contract  at  that  date 
was  considered,  even  on  the  part  of  the  defender,  as  still  subt 
sistbg. 


I>efen(1er*8 


Pleaded  by  the  defender — 1.  There  was  no  effectual  inhibit 
tion  affecting  the  superiority  at  the  date  of  the  sale,  and  the 
reference  to  such  inhibitions  as  were  stated  to  appear  on  the 
record  was  a  mere  pretext,  unfounded  in  itself,  for  evading  im- 
mediate payment  of  the  price. 

2.  After  the  explanation  of  the  circumstances  attending  these 
Inhibitions  early  in  1821,  the  pursuer  was  not  entitled  to  hold 
the  superiority,  and  to  retain  the  price,  in  spite  of  the  remon- 
strances made  on  the  part  of  the  defender ;  more  especially 
after  the  letter  of  the  defender's  agent  of  August  1821,  to 
which  no  answer  was  returned,  the  defender  was  entitled  to 
hold  that  the  bargain  was  annulled,  even  with  the  pursuer's 
^c<|uiescence. 
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3.  The  renewed  offer  made  in  the  defender's  letter  of  the  21  Jan.  1839. 
18th  August  1824,  was  conditional  on  the  immediate  payment    ^^^y^^ 
af  the  priee ;  and  the  pursuer  was  afterwards  in  mala  fide  in  ^^^^  ^' 
r^aining  the  price,  and  at  the  same  time  pretending  to  consi-      -.— . 
der  the  bargain  as  still  binding;  Aikman  v.  Hepburn  and^^^- 
Cheap,  10th  Dec.  I772  (Mor.  14,179)  ;  Young  v.  Dunn,  Qth^SST'  ^ 
March  1786  (Mar.  14,191). 

.  The  Lord  Ordinary  sustained  the  defences,  and  found  tlie 
pursuer  liable  in  expenses ;  and  added  the  following  note : — 
^  The  Lord  Ordinary  thinks  that  the  conduct  of  the  pur- 
^  suer,  particularly  by  leaving  lettas  unanswered  for  long  pe- 
^  riods,  which  letters  shewed  the  understanding  of  the  late 
>  defender  or  his  agents  that  a  sufficiently  clear  title  was  of- 
^  fered  to  the  pursuer,  and  expressly  declared  that,  unless  the 
^  price  was  paid  immediately,  the  bargain  must  be  held  as  de- 
.^  parted  fironiy  did  authorise  the  said  defender  to  hold  that  bar. 
.^  gain  as  depart^  from.  Suppose  that,  during  this  silence  of 
^  the  pursuer,  the  value  of  thQ  superiority  had  fallen  greatly, 
^  there  seems  no  room  for  doubt  that  the  pursuer  had  it  in  his 
^  power  to  say  that  he,  under  these  letters,  was  free  of  the  bar- 
'*  gain ;  and  it  seems  inequitable  to  allow  him  to  hold  that  the 
'  defender  was  still  bound  by  it  The  pursuer  ought  to  have 
"^  answered  these  letters ;  and,  if  he  still  insisted  on  his  bargain, 
^  to  have  said  so,  and  to  have  stated  explicitly  what  mode  of 
*  clearing  the  title  would  satisfy  him.  The  true  cause  proba- 
'  foly  was,  not  an  un£Eur  intention  to  take  advantage,  but  the 
^  want  of  ready  money  to  pay  the  price ;  but  this  cannot  change 
'  the  result  of  what  was  done.^ 

The  pursuer  having  reclaimed — 

Lord  Glenlee  said — When  a  seller  binds  himself  explicitly  to  Opinion  of 
Tpnrge  incumbrances,  he  must  do  so,  and  cannot  be  allowed  to^^"'^ 
all^  any  thing  on  the  contrjury.  But  the  case  is  quite  diffe- 
rent where  there  is  no  such  agreement,  but  the  arrangement  of 
the  matter  left  just  to  the  conunon  course  of  law.  The  letter 
of  the  18th  of  August  not  being  answered,  the  defender  was 
entitled  to  consider  the  bargain  at  an  end.  It  is  true  there 
was  a  renewal  of  the  negociation  in  1824,  but  that  was  on  a 
new  and  diflerent  footing.  I  rather  think  this  second  offer 
never  was  aecepted ;  but,  be  this  as  it  may,  it  is  the  original 


Digitized  by 


Google 


310 


DECISIONS  OF  THE 


No.  61. 


Macnelll  e. 
OftincroD. 

Sale. 
Pertonai  Od- 

jecHon, 

Opinion  of 
Court 


21  Jan.  1830.  bargaiii  only  of  which  implement  is  here  claimed,  the  seoond 
not  being  at  all  founded  on  in  the  summons. 

Lord  PitmUhf — I  have  had  great  difficulty  in  forming  an 
opinion  in  this  case ;  but  I  have  not  been  able  to  come  to  a 
difierent  conclusion  from  that  of  the  Lord  Ordinary ;  and,  upon 
the  grounds  stated  in  his  note,  I  concur  in  the  interlocotar. 

Lord  CringleHe  thought  the  interlocutor  right. 

The  Lord  Justice^Clerk — The  letter  of  the  defender's  agent 
in  August  1821  required  an  immediate  and  ezpKcit  answer; 
but  for  three  years  the  pursuer  maintained  complete  silence  oi 
the  subject  of  the  sale.  If  the  defender  had  then  attanfited 
to  force  the  pursuer  to  conclude  the  transaction,  might  he  not 
have  successfully  referred  to  this  letter  as  shewing  the  Mat- 
derm's  intention  to  hold  the  bargain  as  at  an  end  by  any  dehy 
in  answering  the  letter  P  No  doubt,  a  new  proposal  was  made 
by  the  defender  in  1824 ;  but  that  required  to  be  immediatdy 
^^Aofed  with;  and  it  was  virtually  rgected.  Besides,  asie- 
^Unrked  by  Lord  Olenlee,  this  new  offer  is  not  libdkd  ol 
Therefore,  upon  the  whole,  I  think  the  interlocutor  ri^t 
Judgment  The  Courts  accordingly,  refused  the  reclaiming  note. 

Lwd  MackenMky  Ordinaiy.  For  the  Punoer,  Dm^  V  rme.  (JtJM) 
Arthur  CwmelL  Arch,  CanneU^  W.  S.  Agent.  For  the  Defendei^ 
SoUGen.  (Hope)  Skene^  P.  Roberitoru  .  Lockhari  and  Swan,  W.  & 
Agents.  r.  Clerk. 

S. 


SECOND  DIVISION. 

No.  LXII.  21  January  1830. 

FINLAYSON 


RUTHERFORD  and  Others. 

Usury.— Society. — A  charge  of  usury  does  not  apply  to 
interest  paid  to  partners  by  the  company  on  their  advan- 
ces of  stockj  although  it  be  not  ejrpressly  stipulated  that 
repayment  of  such  advances  is  not  to  be  demandable  frcm 
the  partners  as  individuals. 
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The  pursuer  and  defenders  entered  into  a  contract  of  cqMirt*^^  J«n.  iim. 
nery,  by  which  it  was  provided,  that  the  whole  capital  stock   /I^  '  ^ 
necessary  for  canying  on  the  trade  of  the  company,  and  forEutherfon^* 
purchasing  ground,  and  erecting  such  houses  and  machineiy^^*'^ 
thereon  as  were  requisite  for  the  purposes  of  the  concern,  cgurp. 
should  be  advanced  by  the  defenders,  in  proportion  to  their  re-^«<'i'4^ 
epective  interests  in  the  company :  '  And,  fiurther,  in.  the  event 
^  of  it  bong  deemed  proper  to  enlarge  the  business,  such  of 

*  the  partners  as  should  advance  more  than  thdr  own  propoN 
^  tion  on  account  of  said  concern,  in  consequence  of  its  being 
^  so  enlai^ed,  as  well  as  while  it  should  remain  in  its  lim 
^  state,  should  be  entitled  to  receive  from  the  company  in^ 
>  terest  on  their  super-advances,  whether  for  purehadng  pnsb. 

*  mises,  or  in  the  name  of  capital  stock,  at  the  rate.of  5  per 
'  cent,  until  the  principal  sums  they  had  or  should  haveacU 
'  vanced  should  be  r^aid  :^  '  That  the  ground  so  to  be  flOW 
^  chased,  with  the  houses  and  machinery  to  be  erected  tlbeMk 
^  on,  should  appertain  and  bekmg  to  the  company.^  In  the 
clause  proving  for  the  winding  up  of  the  conoom  at  the  dis* 
eolution  of  the  company,  it  is  declared,  *  Thitt  in  case  the  said 
^  ground,  houses,  machinery,  and  its  appurtenances,  shall  turn. 
^  out  to  be  more  or  less  valuable  at  the  expiry  of  this  contract 
^  or  on  the  death  of  any  of  the  said  partners  during  its  subsist 

*  tence,  than  what  they  cost  at  the  commencement  thereof, 

<  then  such  difference  of  value  shall  be  borne  by,  and  accrue  to, 
'  sud  partners,  or  their  foresaids,  in  proportion  to  their  respec* 

*  tive  rights  and  interests  in  the  concern  C  and,  fiu*ther,  that 
where  any  of  the  partners  have  expend^  money  in  purchaang 
ground,  &c.  or  otherwise  advanced,  *  on  account  of  the  com-- 

<  pany,  beyond  their  due  proportion,  such  sums  and  super- 
^  advances  shall  be  repaid  with  interest  at  the  rate  of  5  per 
«  cent' 

Afterwards,~a  minute  was  subscribed  by  all  the  partners,  by 
which  it  was  agreed,  diat  for  all  subsequent  advances  made 
by  the  defenders  on  account  of  houses,  machinery,  &c.  for 
enlarging  the  business,  they  should  draw  interest  at  the  rate  of 
10  per  cent,  instead  of  5  per  cent,  as  provided  in  the  contract. 
Accordingly,  the  defenders,  having  made  additional  advances, 
cdrew,  for  8e\'eral  years^  interest  at  this  rate  from  the  company. 
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jttJan.  1830.  The  pursuer  thereafter  raised  the  present  action,  founding 
[—  T  "^^  i^n  the  statute  against  usury,  and  concluding  that  all  the 
&uth«rifor<C  ^^^^  ^^^  entries  in  the  company'^s  books,  wherein  the  .corn- 
Ac  pany  is  charged  with  interest  on  the  defenders^  adirances  at  the 
UsMinT^  rate  of  10  per  cent,  should  be  annulled ;  and  that  the  defenders 
SoeU^          should  be  ordained  to  make  paynaent  to  the  pursuer  of  his  pro. 

portion  of  the  sums  received  by  them  as  interest,  beyond  the 

rate  of  5  per  cent  in  terms  of  the  contraet. 

P^!*^*  "  ^  support  of  the  action,  it  was  pleaded — That  the  advance^ 
inside  by  the  defenders  on  account  of  the  company,  there  being 
no  stipulation  that  they  were  to  be  sunk  in  its  stock,  were  of 
Ae  nature  of  ordinary  loans,  for  the  repayment  of  which,  &il- 
iag  the  company,  the  partners  were  individually  liable ;  and, 
oeosequeatly,  the  stipulated  interest  of  10  per  cent,  was 
usurious  and  iU^al. 

Befendexs'     ^"  Amwered^ThB  tAvmoea  in  question  were  not  loans,  but 
I^^  additbnal  input  stock,  for  which  the  company  alone  was  liable ; 

and  the  statute  of  Queen  Anne  rrfers  entirely  to  loans,  and 
has  no  relation  to  money  advanced  and  sunk  in  the  hazards  of 
trade.  The  partneiB  of  a  company  are  entitled  inter  se  to 
make  such  arrangements  inr^ard  to  the  allowances  to  be  made 
for  advances  of  capital  as  they  may  think  proper,  which  is  just 
another  mode  of  dividing  the  profits,  or  ultimately  the  stock  of 
the  company. 

The  Lord  Ordinary  sustained  the  defences,  and  assoilzied 
the  defenders ;  and  subjoined  the  following  note :— ^  The  Lord 
^  Ordinary  does  not  think  the  present  case  one  which  falls  un- 

*  der  the  act  of  Queen  Anne  as  to  usury.  By  the  contract  of 
^  copartnery  it  is,  no  doubt,  provided  that,  if  the  partners 
^  should  think  proper  to  extend  their  trade  and  capital,  such  of 

<  the  partners  as  should  advance  more  than  their  own  propor- 

*  tion  of  the  additional  stock  should  receive  5  per  cent,  on 

<  their  super-advances*   But,  as  it  was  optional  to  the  partners 

<  to  make  this  extension  or  not,  the  defenders,  who  were  the 
^  major  number,  were  entitled  to  refuse,  and  were  of  course  at 

<  liberty  to  make  a  new  arrangement  on  this  point  The 
^  whole  partneis,  accordingly,  did  enter  into  a  new  agreement^ 
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by  tf^ch  it  wa«  arranged  that  the  partnerB  adyaneing  the  21  Jan.  laa^. 
additional  stock  should  draw,  in  the  first  place,  10  per  cent,    /j^  ' 
on  the  soms  advanced,  and  that  the  remaining  profits  shonld  Kutherforii^ 

be  divided  conform  to  the  shares  held  by  each.     This  was,**^ 

in  the  circumstances,  a  favourable  bargain  for  the  pursuer.  utnTpT* 
He  had  no  money  to  advance ;  and  as  it  is  admitted  on  both^<M^» 
ndes  that  the  profits  (judging  £rom  what  was  realized  on 
their  existing  capital)  were  thought  likely  to  exceed  20  per 
cent,  he  was  thus  to.  draw  at  least  10  per  cent,  as  profits  on 
the  third  of  the  additional  stock,  corresponding  to  his  third 
share  in  the  company.  Had  the  10  per  cent,  been  payable  only 
on  his  third  of  the  additional  stock,  it  might  have  been  said 
that,  in  advancing  this  part  of  the  stock,  the  defenders  were 
making  a  loan  to  the  pursuer,  and  stipulating  an  usurious 
interest  for  it.  But  the  10  per  cent,  was  payaUe  on  the 
whole  additional  stock ;  and  whenever  the  pursuer  came,  by 
his  stoppages  from  his  profits,  to  have  advanced  a  part  of  this 
addition,  he  was  in  the  annual  settlements  (audited  witii  10 
per  cent,  on  this,  just  as  his  partners  were  credited  with  the 
same  per  centage  on  the  remainder.  The  capital  stock  may, 
in  every  case  of  copartnery,  be  said  to  be  a  loan  by  the  in^ 
dividual  partners  to  the  company ;  but  the  profits  may  surely 
be  drawn  out  to  any  amount,  and  divided  in  any  proportions 
without  subjecting  the  receivers  to  a  charge  of  usury.  In 
stipulating  that  tiiose  who  advanced  the  additional  stock 
should  draw  10  per  cent,  on  it  before  dividing  the  profits,  the 
defenders  were  just  in  effect  allowing  the  pursuer  a  smaller 
proportional  share  of  the  profits,  in  lieu  of  his  labour,  than  he 
was  receiving  of  the  profits  of  the  original  capital  undo*  the 
previous  agreemenlH-a  thing  which,  in  the  circumstances, 
seems  to  have  been  perfectly  fair.  It  is  argued  that  a  third 
of  the  additional  stock  must  have  been  a  loan  to  the  pursuer, 
because,  in  the  event  of  his  stodc  being  diminished  or  ex- 
hausted by  losses,  he  must  have  been  personally  liable  to  his 
partners  to  that  extent.  But  liie  Lord  Ordinary  doubts 
very  much  if,  under  the  terms  of  the  contract,  there  was  any 
such  personal  liability.  The  other  partners  were  bound  to 
advance  the  whole  stock,  and  had  no  right  to  demand  that 
the  pursuer  should  advance  any  part.  They  had  a  power, 
no  doubt,  of  retaining  three-fourths  of  the  pursuer^s  profit;?. 
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until  these,  with  the  interest,  should  amount  to  a  third  of  the 
capital,  when  it  is  declared  that  the  sum  so  accumulated  is  to 
be  held  as  his  third  share.  But  it  is  only  from  the  profits 
that  he  is  to  contribute  any  thing ;  and,  if  there  had  been 
none  realized,  his  partners  could  have  claimed  nothing. 
Whatever  the  pursuer^s  responsibility  to  third  parties  may 
have  been,  his  partners  had  no  means  of  recovering  any  part 
of  the  additional  stock  advanced  by  them,  but  by  taking  it 
from  the  profits  otherwise  due  to  him.  Their  repayment  de- 
pended on  the  e3d8tenoe  of  profits,  not  on  his  personal  lia- 
bility.' 

The  pursuer  having  reclaimed;  the  Court  unanimously 
concurred  in  the  opinion  expressed  by  the  Lord  Ordinary,  and 
refused  the  note. 


Lard  iVWvton,  Ordinary.  For  the  Punuer,  Sktnej  ChrutUon>  Bwd 
and  Mitter,  W.  S.  Agents.  For  the  Defisnders,  Deem  of  Fae.  (Jtff' 
T9^)  Mom.  And.  SmUh,  W.  S.  Agent  B.  Clerk. 

S. 


FIRST  DIVISION. 


No.  LXIII. 


22  January  1830. 


BLAIR 

against 

SCOTT,  WARDLAW,  and  Otheks. 

Peocbss.— Areisstment.— /n  an  action  of  furthcwnifig 
against  trustees^  foitnd  thai  an  arrestment  used  in  the 
hands  of  two  out  ofsiw  toho  had  accepted  was  inept. 

The  defenders,  Mr  Scott  and  Mr  Wardlaw,  and  four  others, 
were  the  accepting  trustees  of  the  bte  Mr  Morison ;  and  the 
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pursaer,  a  creditor  of  Morison'^B  heir,  used  arrestments  in  the  22  Jan.  1890. - 
hands  of  the  two  former,  and  thereafter  raised  a  summons  of   ^—"i  '"-^ 
furthcoming  against  them.     In  defence,  it  was  pleaded  that,  as  ^^  ^*    ^^^ 
the  defenders  were  only  two  of  six  accepting  trustees  named  by      *— « 
the  deceased  testator,  the  arrestments  used  in  their  hands  were^'^'^*   , 
altogether  inept,  in  respect  that  the  deceased^s  estate  was  vested 
in  the  persons  of  the  whole  trustees,  and  not  in  any  two  of 
them,  and  that  a  transference  of  the  property  was  not  operated 
by  the  arrestment  in  their  hands ;  and  that  the  action  of  furth« 
eoming  which  was  brought  against  them,  without  calling  the 
other  trustees,  was  equally  irregular  and  incompetent. 

The  pursuer  having  thereafter  raised  a  supplementary  sum- 
moos  of  furthcoming  against  the  two  surviving  and  accepting 
trustees  of  Mr  Morison,  it  was  objected  that  this  was  also  incom- 
petent, in  respect  that  no  arrestment  had  ever  been  used  in  their 
hands.  The  basis  of  every  action  of  ftirthcoming  was  an  arrest- 
ment; and  no  such  action  could  be  without  it,  because  the 
terms  and  nature  of  the  action  required  ^  the  sums  arrested^ 
to  be  ^  made  furthcoming.^ 

The  Lord  Ordinary  ^  ocmjoined  the  processes ;  sustained  the 

*  preliminary  defences,  that  the  arrestments  were  only  used  in 

*  the  hands  of  two  out  of  six  accepting  trustees ;  assoiMed 

<  the  defenders,  and  decerned ;  and  found  them  entitled  to  ex- 

<  penses,^  &c. 

The  pursuer  reclaimed,  and  pleadedr^Thzi  it  would  be  at- Pursuer*! 
tended  with  very  injurious  consequences  to  parties  in  the  situ-^^** 
ation  of  the  pursuer,  if  the  interlocutor  of  the  Lord  Ordinary 
were  adhered  to,  and  it  were  laid  down  as  a  general  rule  that 
arrestments  in  the  hands  of  trustees  could  only  be  effectual 
against  the  trust  estate  if  they  were  used  in  the  hands  of  one 
and  all  of  the  trustees,  or  even  of  a  quorum  of  them  if  tha 
number  was  great,  and  they  lived  at  a  distance  from  each  other, 
and  from  the  place  where  the  estate  was  situated ;  and  it  ap« 
peared  to  be  sufficient  if  the  arrestments  were  laid  on  in  the 
hands  of  the  known  and  acting  agents  under  the  trust,  as  had 
been  done  in  the  present  instance,  the  defender,  Mr  Wardlaw^ 
being  the  casluer  of  the  trustees,  and  the  money  being  in  hia 
hands.     Besides,  this  was  not  a  case  of  a  competition  with 
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<jJan.  1B30.  other  arresting  creditors;  so  that  the  defenders  had  no  le- 
^  ^  ^'    gitimate  interest  to  state,  or,  at  least,  to  insist  in  the  objec- 

^^  «.  cott,  ^^^^  j^^  ^ould  be  safe  in  making  -the  sums  in  their  hands 
^  furthcoming  ^  under  a  judgment  of  the  Court.  In  point 
of  &ct  also,  the  pursuer  iras  not  aware,  at  the  date  of  the 
arrestment,  that  there  were  more  than  two  trustees;  and. 
he  had  not  the  means  of  knowing  this,  as  tlie  trust-deed  was 
not  recorded.  Besides,  the  difficulty  here  was  increased  by 
the  objection  being  rested  upon  the  fact  of  the  arrestments  not 
being  used  in  the  hands  of  the  other  '  accepting  trustees,"  this 
&ct  of  acceptance  being  known  only  among  the  trustees  thcon- 
selres,  and  third  parties  not  having  the  means  of  becoming  ac- 
quainted with  it.  There  was  no  decision  directly  in  point; 
but  analogous  cases  had  been  decided,  which  shewed  the  objec- 
tion to  be  imfounded.  Thus,  in  the  case  of  Eeir  v.  Menzies, 
10th  Jan.  1739,  JS:ilk.  (Mor.  738  and  850)  it  wa^  held  that 
an  intimation  of  an  assignation  to  one  of  several  trustees  was 
sufficient ;  and  there  was  no  difference  in  principle  in  the  pre- 
sent case,  a  nexus  being  created  on  the  trust-estate  by  the  ar« 
restment  in  the  hands  of  the  acting  trustees. 


Befenders'  It  ^fas  answered — That  in  case  of  legal  diligence  it  was 

necessary  to  attend  to  the  strict  forms  of  law ;  and  no  ail- 
ment ab  inconvenient!  could  be  listened  to.  Upon  principle 
also  it  was  clear  that  the  objection  was  weU  founded,  it  being 
impossible  to  hold  that  where  property,  or  a  right  of  debt,  was 
rested  in  a  certain  number  of  individuals,  a  transference  could 
be  operated  by  an  arrestment  in  the  hands  of  a  part  of  them ; 
and,  if  the  objection  were  good,  the  defenders  had  an  obvious 
interest  to  insist  in  it ;  for,  if  they  should  allow  decree  to  be  pro^ 
nouneed  against  them,  they  might  be  liable  to  pay  the  debt  a 
second  lime. 

It  was  said  that  there  w^e  no  decisions  directly  in  -point ; 
and  it  would  be  strange  if  there  were,  the  objection  being  so 
obviously  well  founded.  But  there  were  many  cases  where  ar- 
restments in  the  hands  of  trustees  had  been  held  to  be  insuffi- 
dent.  The  case  of  Eeir  v.  WemjBS  was  that  of  an  intimation 
of  an  assignation  to  the  treasure  of  a  corporation,  which  went 
npon  a  differ^t  principle,  and  could  not  apply  here. 
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The  Court  unanimously  adhered  to  the  mterlocutor  of  the  22  Jan.  1830. 
Lord  Ordinary.  ^ » ^ 

Lord  Balgray  ssud — That  it  would  he  a  dangerous  doctrine  &c. 
to  hold  that  an  arrestment  in  the  hands  of  one  of  several  trusk  '  ■ 

tees  was  effectual  against  the  trust-estate ;  and  it  made  no  dif-  Arr^iefiL 
ference  that  here  it  had  heen  used  in  the  hands  of  two.  The  — 
argument  ah  inconvenienti  could  not  he  listened  to,  and  the  di-^^"  ®^ 
ligence  of  the  law  must  he  strictly  followed  out.  The  death 
of  a  debtor  was  often  attended  with  inconvenience  to  his  credi- 
tors ;  but  still  it  was  necessary  for  them  to  find  out  his  repre* 
sentatives,  and  to  constitute  their  debts  against  them.  But,  in 
the  present  instance,  there  was  no  harddiip  or  inconvenience 
imposed  upon  the  pursuer.  He  was  aware  of  the  existence  of  the 
trust,  as  was  proved  by  his  using  the  arrestments  in  the  hands 
of  the  defenders,  as  the  trustees  of  the  deceased ;  and,  if  he  did 
not  know  who  the  other  trustees  were,  he  might,  by  inquiry, 
have  learnt  their  names  from  the  defenders  themselves,  and 
Tvould  thus  have  been  enabled  to  have  used  arrestments  in  the 
hands  of  all.  If  the  defenders  had  refused  to  give  the  requi- 
site information,  a  different  question  would  have  arisen,  and 
they  might  have  been  liable  in  the  consequences. 

The  Lord  President  put  the  case  of  the  trust-money  beii^ 
in  the  hands  of  a  bank,  in  which  case  the  arrestment  in  the 
hands  of  two  of  the  trustees  could  not  prevent  the  rest  from 
granting  a  draft  upon  their  cash-account  with  the  bank. 

Lord  Gillies  concurred,  and  said  that,  in  questions  of  legal 
diligence,  it  was  absolutely  necessary  that  the  forms  of  law 
should  be  strictly  and  rigidly  adhered  to. 

Lord  Craigie  also  concurred,  ahd  observed  that  thecreditore 
of  a  deftmct  had  by  law  a  certain  course  for  securing  them- 
selves, viz.  by  confirmation,  or  by  suing  those  who,  without 
the  order  of  law,  had  intromitted  with  the  funds.  If  the  ere* 
ditors  choee  to  make  effectual  their  claims  against  trustees  ap* 
pointed  by  the  deceased,  it  was  incumbent  on  them  to  obtam 
correct  information  as  to  the  terms  of  the  trust-deed.  His  Lord- 
ship doubted  much  if  it  would  be  effectual  to  arrest  in  the  hands 
even  of  a  quorum  of  the  trustees,  as  appointed  by  the  deed; 
such  provision  being  intended  to  facilitate  the  management  «f 
the  trust,  and  not  to  authorise  proceedings  against  the  trustees 
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22  Jan.  1830.  by  third  parties,  which,  in  th^  ci^  supposed  by  the  Lord  l^re- 
^,^7"^^C*^  siSent,  and  in'many  others,  mi0it  lead  to^creat  etnbafra^sment 
Ac.  .  and  loss. 

Lord  Meadowhank^  Ordinftryl      AcU  S6l.:G0h.\fBope)  Wutker,      Walker^ 


SECOND  DIVISION. 

No.  LXIV.  22  January  1830. 

LOVE 

MENZIES. 

Bankbttpt. — Sequesteation.— Expenses. — A  personal 
protection  granted  to  a  bankrupt  in  a  sequestration  does 
not  reach  diligence  on  a  decree  of  protestation  against  him 
for  not  calling  a  summons  at  his  instance  after  the  award 
of  sequestrationy  although  the  execution  of  the  summons 
was  previous  thereto. 

Love  raised  a  summons  concluding  for  damaiges  against  Men- 
ries,  which  was  executed  on  the  6th  of  October ;  arid  on  the 
following  day  sequestration  of  the  pursuer'^s  estate  was  award- 
ed. On  the  12th  of  November,  the  day  of  compearance,  the 
defender  put  up  protestation 'for  riot  calling  the  summons^  arid 
afterwards  obtained  the  usual  decree  for  the  protestation-moneys 
being  L.IO  Scots.  In  virtue  of  letters  of  homing  and  caption 
proceeding  on  this  decree,  the  pursuer  was  imprisoned,  while 
he  was  in  possesion  of  a  personal  protection  obtuMdria  thft 
sequestration,  which  he  exhibited  to  thenieai^ger. 
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The  ponaar  then  presentei  a  bill  of  snspenslon  and  libera-S^  Jan.  laM 
tion,  allnginy  that  the  protestatioii-monejr  was  to  be  con^dered     ~  *  ~^ 
a  debt  eontiaeled  anterior  to  the  sequestraticMit  in  respect  thatM^^Us. 
the  anrard  of  se^nestntioB  was  sabseqaeirt  to  the  date  of  cita- 


tion in  the  action ;  and^conseqiiently,  tibat  the  diligence  on  which  sm^!timi> 
he  was  imprisonei  was  a  yiolation  of  the  personal  jirotectuni*    Ej^^enaa. 

In  the  answers  it  was  ntaintainedj  that  the  daim  had  no 
edstence  nntil  the.day  of  eonpeamoe  atrired,  prior  to  which» 
of  course,  the  protestationJBKmqr  could  not  have  been  dis- 
barsed.  A  clafan  existing  before  seqinstratiim,  Jhough  con- 
stituted or  liquidated  by  a  decree  afterwards  pronounced,  may 
be  indoded  in  the  sequestration.  But  it  is  impossiUe  to  hold 
that  the  claim  here  was  created,  not  by  the  fiulure  to  call^  the 
sonnnons  and  the  consequent  decree  of  protestation^  but  by  the 
mere  dtation  of  the  defender  to  ajj^pear  in  the  action. 
'  The  Lord  Ordinary,  '  in  respect  that  the  summons  in  .the 

*  action  referred  to  was  only  executed  on  the  5th  day.  of  Oc- 

*  tober,  and  that  the  award  of  sequestration  was  obtained  at 
^  the  conai^ainer^s  instanceon  the  6th  October;  and  in  r^ 

*  speet  it  appeam  to  the  Lord  Ordinary  thi^t-  the  chaqgiyr 
^  could  have  had  no  dium  under  the  sequestration  tar  the 
^  dues  of  ]«otestation,  which  only  became  due  on  the  12th  No? 
^  vember  following,  refuses  the  bill,  finds  expanses  4u#,^  &c. 

The  sueptender  reclaimed,  and  pleaded^TbaA  thore  Tfas.  naSuspendei^a 
diffierence  in  prindple  between  the  present  and  tt  oi'dinaiy^^^ 
mitmgeint  claim,  or  one  founded  on  a  contract  entered  intet 
before  sequestratiim,  but  not  liquidated  or  made  effectual  by 
decree  till  afterwards.  For  here,  too,  the  claim  w^s  foipaadcd. 
on  an  obligation  anterior  to  the  award  of  sequestration,  iqas- 
nnch  as  the  onspender,  by  executing  the  summons,  becama 
eraitoally  bound  to  r^eve  the  charger  of  the  expense  of  for^ 
iially  extiiiguisbing  the  instance,  in  case  he  did  not  chuee  to 
imist  in  the  actimi ;  Howden  v.  Hewat,  14th  Jan.  1818. 

TAe  Cofir<  unanimously  adhered.  Judgmsnu 

UrdMfmere^^  Ordinary.  For  the  Complainer,  JT^^,  IShai^..  .    Cha.' 

PUher^  Agent.       For  the  Beflpondent,  Neavn.    John  CttUeUyAgehu" 
F.  Ocrk. 

S. 
VoL.V.  X 
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Wo.  L3EV.  •    'S»*i«i4<«^'4MD'/ 

DAVID  ^(SfOIKSfraffE ■■'-■'■'■■  v-  <■■■ 

dgamm'  •'■■   •■ "  '■ 

JaOCTOR  AND  MISS  ARNOTT.  ' 

A  iruriee in  a sequeatration pmatting  fUeeri&Ubitaf^'WiB 
ewpenses  Unoi  enHHedtb  cme  aguinnfA  (HHgh^eSlUr 
wUhoui^talU/hff  ^  dhersy  bui  muati  ih  (he  ^SnenU  i$ftM, 
meAe  aU  the  eredUora  who  have  ranked  diffetHi^S  M  ike 
Action* 

TttB  ^statteff  of  M«9ars  d^rge  and  Jobn  Amott  irWft  ^sqjm^ 
tntted,  under  fte  banlbiipt  act,  in  1808.  The  dcffehd^  Bf 
Amottj  theif  lyrotber,  was  one  of  the  credttdre  wh&ctmtekifei'bi 
tile  a|»plicdl3^n'fbr  a  sequestration ;  alid  Joseph  JohtsbMi^^irai 
q^inted  trustee.  A  petition  and  oonfj^laiht  wafer  aflenrlM 
presented  against  the  trustee  bj  the  creditors,  and  he  iriisrs 
moi^ed  from  the  office.  The  pumiier  was  afteftr^ifas  ttppbititdd 
tmstee  in  Ids  place,  and  a  long  Utigklion  ensoed  hehraefei  hiltt^' 
mder  authority  of  the^cifeditoiB,  and  oie  tmtMr  iMtifte^'fta't^Mift 
much-  expense  was  incurred,  and  whidi  Wair  fldidljr  deeiM  hi 
^Tour  of  the  new  trustee,  together  with  ex^&XM.  "  ' 

Jioseph  Johnstone^s  est&te  irats  hy  this  time  bai^atipt ;  tbij 
consequently,  neither  the  sums  foimd  due  nor  theexp^tuMof 
Ac  litigation  could  be  recovered  from  it.      <  "  ' "' 

The  purslier  ihen  brought  the  pfesent  ^H;lii)n  *a^tastl)r«iiA 
Miss  Arnott,  as  t^v^  of  the  i^redititoi  who  had  Muked  on  Ite 
bankrupt  estate  of  their  brothers,  drawn  fitidends,  and  autho- 
rised the  proceeJUnga  under  the  M^tuMi^tiiiil  ^  concluda^  £>r 
about  L.70  due  to  himsdf,  and  nearly  L.300  of  debts  incurred, 
and  daiins  inade  against  him  for  the  ezp^ise  of  the  litigation 
with  the  former  trustee. 
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Hie  defenders  stated,  as  liieir  first  defeaoe, '  that  all  theas  Jqs.  ism. 
other  creditors  who  had  ranked  on  the  sequestrated  estate 


<  must  be  called  for  their  interest  before  any  discussion  can  take^"^^^"*  *' 
(  place  on  the  merita  wjtA  .th^  pnescyat  4e£9aderS|  or  vy  de«      ...^ 

*  mand  can  legally  be  made  agiunst  thon.^  Batkkrupi. 

Titff  to  Pttfwa 
Hojnigmmt  eitlbter  sustuning,  repelling,  or  reserving  QQnrsoidmmM^f^ 

^deration  of  this  plea,  as  a  preliminary  defence,  was  pronouu-'^^'^ 

eed,  but  die  parties  pniKiee^t^  vi^ke  vp.mli  dose  the  reoord» 

in  which  the  same  plea  was  repeated  by  the  defenders  as  thdr 

flizih  plea  in  la^.  ] 

The  Lord  Ordinary  ordered  cases^  and  took  the  cause  to  re* 

port  ra  tihe^vt^^  points^  wujr^ty  <  Whether  it  be  oamg^ibmt 

*  lor  the  defe&dera.to  plead  at  this  stage  of  the  casse  their  last 

*  plse»  that  the  ^^reditors  who  ha^e  been  ranked  should  bayci 

<  be^  oallad ;'  second^  <  Whether  thi^  ptea,  if  admissiUe^  be 

<  well  founded  in  laW'^ 

The  pursuer  pleaded — Firsty  That  it  was  incompetent  £oT.Twu!f» 
the  defendoa  to  plead  at  tiiis  stage  of  the  cause  thedilatMy;^^^^ 
pka  that  the  otl^^  creditors  should  have  been  ealled  to  the  ae« 
tioni  which,  b^big.a^  defence  of  no  process,  because  all  psrtiea 
iateie8it<4  fr&v^  pot. been  called,  is  properly  and  purely  a  dit 
lalory;  Staky  App,  p.  792»  3d  edit;  and  Erek.  xv.  1»  6^ 
This  was  the' case  under  jthe  former  law;  and  thenilesofplead-i 
iog,  wh|fi)i  Jreqjojre  all  the  dilatory  defences  tp  be  first  stated 
sad  ^9fffi^,QfM  one  way  or. another,  befoi»  the  parties  pr<K 
oeed  to.«iake  upithe  recocd,  4^m  still  morei strictly  enforced  by. 
the  ju4JK»(tu^a  act,  6  Qeo.  lY.  c  120,  sect  £,  and  the  relative 
act  of  sederunt,  Sf^t  65. . 

Si^condfyf  If  diepleaof  t))e  defenders  were  now  admissible^ 
it  is  not  well,  founded  in  law.  Th^  defenders  haya  claimed  aa 
creditors  in  the  sequestration;  -and  the  expeoses  sued  for  wes^ 
iacorred  under  tlieir  authority  or  enq^loyment  They,  are,  thero^ 
fQOi,  liable  singuli  in  solidum ;  and  the  plea  of  all  parties  ha^r' 
lag  iitferepit  not  b^ng  caHcd.  does  not  avail- debtors,  in  {noper. 
eoi^unct  and  several  obligiations.  The  a^^ication  pf  such  a 
rale  would  indeed  -utterly  subvert  the  use  and  end  of  all.au^ 
obligations ;  and,  accordingly,  it  is  settled  by  all  the  authori^ 
ties  that  a  creditor  in  a  conjunct  audaeveEal  ohljgatian  js  «n- 
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28  JaD«  1830.  titled  to  eue  any  one  or  more  of  the  oo-obl%ant8,  Without  the 
^K*-y-«a/    iiecessity  of  calling  the  whole.     See,  in  the  civil  law,  D.  i.  60, 
ji^^'''   §  2. ;  Mand.  Vel.  Cont  L.  i.  §  25,  1.  *;  Potkier  on'OhUga^ 
—      «ofw,  Partii.c^3,  Art.8,  §3,No.270:  In  the  Law  of  Eng- 
^[Jj^r^       land,  Evana*  Transactions  of  Pothier^  App.  p.  62';  and 
j3\iif^m  #f  jMv*  Cdebrook  an  Obligaiionsj  147  ^^  ^^  -  ^^  Scotland,  j?r«i. 
^^■'*        •     i.  7>  27 ;  iii.  Ij  15,  and  8,  ^4s ;  and  maiiy  decisions  in  the  Dic- 
tionary, under  the  title  SoUdam  et  Pro  Rata. 

Belbndew'  The  defenders  answered— Firsiy  The  statute  6  Geo'  IV.  c 

120,  directs  the  Lord  Ordinary  either  to  dispose  of  the  prelimi- 
nary  defences,  before  closing  the  record,  by  sustaining  or  repd- 
ling  them,  or,  if  they  require  probation,  (as  the  present  plea  cer- 
tainly did)  he  is  authorised  to  reserve  consideration  of  them  till 
after  the  record  is  closed.  This  ^vas  done  in  the  present  case. 
It  is  true  no  interlocutor  was  pronounced  to  that  effect,  because 
the  pursuer  did  not  insist  on  a  judgment  on  the  first  defence 
before  closing  the  record ;  but  the  defender  having  repeated, 
and  been  allowed  to  state  his  first  defence  in  his  pleas  of  laif , 
certainly  cannot  be  held  to  have  passed  from  it. 
'  Secondly 9  On  the  merits.  Even  assiuning,  which  is  by  no 
means  granted,  that  all  the  creditors  who  have  ranked  in  a 
sequestration  are  liable  conjunctly  and  severally  for  the  wbde 
expenses  incurred  in  it,  the  rule  thai  all  parties  liaving  in- 
terest must  be  made  parties  to  a  suit  is  peculiarly  applicable 
to  cases  of  conjunct  and  several  obligations ;  because  there  one 
of  the  correi  debendi  may  have  a  good  defence,  applicable  to 
Ibe  whole  claim,  of  which  his'  co-obligants  may  be  ignorant; 
or  the  creditor  may  already  have  drawn  payment  of  the  whole 
or  part  of  his  debt  from  some  of  the  other  debtors.  In  cases  of 
simple  prorata  obligations  the  rule  is  not  so  necessary,  because, 
these  being  obligations  which  are  in  their  own  nature  divisible, 
each  debtor  can  only  be  sued  for  his  own  share ;  Ersk.  iii.  3, 
74.  The  judgment  of  the  House  of  iLords  in  the  case  of  Cutb- 
bertson  v.  Gardner,  2  Shaw's  App.  Cases,  2§7>  only  reserved 
the'  claim  of  the  trustee  *  for  any  contribution  from  the  appellant 
^  towards  such  eiqpenses  by  reason  of  the  personal  debt,^  &c. 

Judgment.         The  Court j  on  the  18th  Nov.  1829,  repelled  the  objection 
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t0  ^e  pprnpe^eiiey  of  statbig  the  jdea  at  this  stage  of  the  p»>.2S  Jan.  1$^ 
caedii\g8 ;..aiid  afterwards,  on  advismg  the  cause  on  the  merits,    ^-  i  "-^ 
uiunypiioudjr  sust^ed  tjie  dUjitory  plea,  that  the  other  credi-'^^^J^"*  •• " 
toni  vho  had  ranked  wei:e  not  made  parties  to  the  action.  . 

L(n:d,Glenlee-r-The /pvXBn,er  tests  his  case  entirely  ^^^^tuu7!!p 
groiind,  tha;t.  all  th^  creditors  who  have  ranked  are  liable  to  him,  mm; 
cqiyim<?tly  and  sev^ljr,  fo^  the  who^e  expense  incurred  in  the^^*""*'*'* 
sequestration.     If  he  limit  his  libel  to  that  part  of  it  which      '  , 

states  that  the  defenders  are  bound  to  him  on  the  separate  and^^P^^^^  ^ 
peraonal  ground  of  express  employment  and  direct.mandate, 
his  plea  may  be  well  founded ;  but  if  he  insist  only  on  the 
^neral  liability  of  tbe  whole  creditors,  then  I  think  that  the 
objection^  that  the  other  creditors  ought  to  have  been  called,  is 
well  founded  There  is  a  class  of  cases  in  which,  no  doubt,  9 
creditor  having  a  body  of  individuals  boimd  to  hitn  conjunctly 
and  sesverally  is  entitled  to  select  any  one  of  them  as  the  obp 
ject  of  his  pursuit  for  the  whole  of  his  debt ;  but  these,  if  I 
am  not  mistaken,  will  be  found  to  consist  of  such  cases  as  that 
of  a.  voluntary  association  formed  for  any  specific  purpose, 
employing  or  contracting  debt  with  a  person  unconnected  with 
theip.  In  such  a  case,  no  question  but  the  creditor  may  come 
a|[aiifst  any  of  his  debtors,  on  the  ground  of  employment  or 
mandate^  for  his  furnishings  or  debt,  leaving  them  to  seek  their 
relief  from  their  associates,  of  whom  he  is  not  bound  to  tak^ 
any  cognizance.  But  is  that  the  nature  or  duty  of  ih^  offioe 
of  a  trustee  on  a  bankrupt  estate  ?  Certainly  not.  The  credi* 
tors  have  no  voluntary  connexion  with  each  other  except 
through  him.  They  are  compelled  by  the  act  of  the  law  to 
entrust  their  interests  to  his  management ;  and  he  is  bound  by 
the  nature  of  his  office  to  see  that  fair  and  equal  justice  is  done 
between  all  the  creditors.  There  arises,  therefore,  ipso  jure, 
a  direct  right  of  relief'  to  each  of  them  against  him.  The 
trustee  alone  can  know  who  the  creditors  that  have  ranked  are, 
and  what  separate  grounds  of  action  or  particular  chums  there 
are  against  each.  The  creditors  have  Jio  connexion  whatever 
with  each  other  except  through  him.  I  do  not  say  that  cases 
may  not  occur  in  which  there  may  be  good  and  sufficient  rea- 
sons for  not  citing  some  of  the  individual  creditors,  or  it  may 
be  impracticable  to  do  so ;  and,  in  such  cases,  the  trustee  may 
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IS  3$n.  i«M.pnAabl7  Ve  ezciued  from  it ;  but  it  is  a  very  dUferait  lluAg 

'^'Y  "^    whtf e  he  attempts,  as  in  the  present  case,  to  single  out  one  or 

j^^^  ^*   two  creditcm  as  the  oljects  of  his  pursuit,  wiftout  assigmng 

.^-^       any  reason  for  doing  so,  but  merely  upon  ike  ground  that  they 

^IjjJ^''       are  all  liable  to  him,  ocmjunctly  and  severally,  fiir'the  expenses 

Soiidum  etpro  which  he  has  incurred.    It  may  be  very  true  that  all  thecredi- 

*"***  tors  who  hare  ranked  are  liable,  coiguncdy  and  severally,  fiir 

Opmionof     ^®  expenses  of  the  sequestration.    I  do  not  mean  to  prgodgs 

Court.  that  question ;  but,  nevertibeless,  their  liability  may  perhaps  be 

subject  to  certain  limitations  or  questions  of  relief  amongst 

each  other ;  and,  for  that  reason,  it  is  the  more  necessary  ^ 

they  should  all  be  brought  into  the  field.    Por  instance  it 

llie  case  of  a  creditor  of  the  ancestor  pursuing  heirs  po^otters^ 

no  doubt  they  are  liable,  conjunctly  and  severally,  'fc^  fiieir 

ancestor's  debt,  subject,  however,  to  this  limitation  that,  if  MM 

of  them  have  become  insolvent,  the  creditor '  catmot  dral^  Khn 

the  others  more  than  they  have  taken  by  dieir  sucbottiirtiu    I 

do  not  say  that  this  limitation  applies  to'  die  Ihbility  of  As 

creditors  fai  a  sequestration ;  but  it  may  very  likely  tiira  out 

that,  although  they  are  liable  to  the  trusts  for  hi?  expittsei^ 

even  to  a  greater  amount  than  the  sum  they  hietve  dfawA,  yst 

It  may  be  a  liability  of  the  solvent  creditors  pro  rata  amongit 

each  other ;  and,  for  all  these  reasons,  the  trustee  ought,  hi  the 

'general  case,  to  call  all  the  creditors  as  defenders  In  As 

*aofaon. 

The  other  Judges  concurred. 

liord  Ordinary,  Medteyth       Act.  Jametmiy  Graham  BeU.      Alt.  Tkm^ 
*    Foe.  (J^grey) ilfdfvw     W^ IkfugtM ^  W.hkkim^  Agenti.     T-CieiL 
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.SWINTON. 

-.«'■:'-«  .  •      ■      ♦ 

brinwht Jfjf  a»  agent  against  hi^  dienffar  payment  f^hw^ 

nefi0^  ^/^e(tmt^3  wh^e,  the  former,  had^  during  a  course  qf 

f/eqf^H9  i09nd^(4  €mnu(4  accounts  tohifi  empfotfery  to  whu^ 

,  n<hj0^^^9tiQnefpere  stated,  at  the  time,  btU  partial  payments 

.  -W^,  delfH/f.  a^ked  for,  and  promises  give^  to  settle  the 

haim^rrrh^  inawpetent,  after  the  lapse  of  twelve  yearh 
*  Ir^ctMK ^  puBiOt^cwm^i^ afi4  to ot(ject to  particulqr  items 

4^ t$e,charge%  so  as  to  lay, the  onus  upon  the  pursuer  of 
.  gfflfW^  t^  th^  P>^i^  sanctioned  at  the  tim^  by  the 

atU^fVitff,ff  the  defender* 
%  Circumsfanoes  in  which  an  agfreefumd  by  an  agent  to  chai;ge 
.    his .  client  for ,  putlays  only  in  conducting  law  processes 

fo^n^ffot  to  be  binding  upon  the  agents 

Ik  1815,  the  pnrsiifir  was  employed  by  the  deodar  to  conduct 
a  yariety  of  processes,  with  regard  to  one  of  which  there  was 
a  wptt^  aggref^ent  between  the  parties,  whereby  the  pursuer 
waf  only  tp  (^g/^  outla^s»  !^xqe£f.  (f^  expressed  at  a  subse- 
qiient  period,  without  objection  by  the  defender)  in  case  of  f^ 
difference  arisuig  between  them,  in  which  ev^nt  tiiie  puranefr 
reserved  right  to  charge  the  ordinary  fiees.  The  employment 
terminated  in  182^,  during  which  period  the  pursuer  had  ren- 
dered annual  accounts  to  the  defender,  to  which  no  objection^ 
were  made  at  the  time ;  partial  payments  wean  made  by  the 
defender  from  time  to  time,  and  repeated  promise,  to  settle 
the  accounts,  and  ddays  asked  for.  But  payment  not  be- 
ing made,  the  present  action  was  brought  by  the  pursuer  for 
the  balance  due.  A  variety  of  olgections  were  made ;  and, 
inter  alia,  1st,  That  tiie  pursuer  was  only  to  chargs  for  out- 
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M  Jrn.  i<8x  lays  mn  om  la«ndi[.0f  *tln  atcomt*  flrii^itMf.he. 

oountB  flxaeted  full  km\  sad,  fik&yv  1Si«0  itha  M)9il«ti  wcsre, 
in  a  VErittjr  of  partumlaiB^'ovsrduqgedy  w4  ought  4^  be  opieii. 
ed  iqp,  ^nd  taxed  by  the  auditov.;  and  thattlio^Dsiaess  9t^ied 
in  a  part  of  tht m  had  not  heen  authosived  bj  hw^frsU  Wi» 
aniirered,  I0/,  That  it  was  a  coadituw  of  tbe.  agiieennyit  that 
fUl  feM  shoald  be  oharged  in' die  event  U  a  diffdrence  arising 
be^eea  the  parties,  and  that.Uke  punmef  had. exacted  no 
more  ihan  theiwual  rate  of  fees^;  and,  2<{,  That>  aa  the  ^ae- 
counts  had  been  rendered  zegulaily  every-  year,  vitbeut  olgeo- 
tieiK  being  made  wk  the  time,  1mt»  M  the  canteaiy,  pajrtial 
payments  made^  with  promises  to  s^tle  the  kalaaee^  tiie  de- 
lender  was  BOW  banred  from  etating  any  objeetions  to  the 
items  of  the  aoeoimt ;  and  it  was  not  ineumbent  en  the  pnr* 
soer,  after  the  l^Mse  of  ao  long  a  period,  to  establidi  the  rea- 
sonableness of  the  chaifies,  or  that  they  had  been  expresBiy  an- 
thorixed  by  Ae  defender  himsdi^  wbi^^it  would  have  been  in 
the  punnet^  power  to  do,  if  he  had  been  called  iqnm  tenqpestiir^ 
to  do  80« 

The  Loid  Oidinary  remitted  the  accounts  to  the  auditor, 
who  taxed  off  a  variety  of  item8,partly  on  the  ground,  whidi 
was  denied,  that  authority  had  not  been  ^ven  to  incur  them, 
and  partiy  on  the  ground  of  their  being  naneoessary  dbiarges ; 
and  hi»  Lordship  repelled  the  objeetioBs  made  hj  l^e  pmauer 
to  the  report ;  and  afterwards  found  the  defender,  in  terms  of 
the  agneement^  Sable  <ml7  in  the.outlays  stated  in  the  account 


judgment. 


Opinloii  of 
Court. 


•  Bnt  ihb  Comri,  on^a  redaiming  note  for  the  purser,  altered 
Hke  Snteriodutor  of  die  Lord  Ordinary,  and  sustaiJMd  the  ol^^ 
tionsi^'and  found  the  defender  liable  in  drpenses,  including  the 
expense  of  the  anditot'rrepotft^  and  diacosaine^objeetioBa  to  the 


JLoi^  JM[9ritj('  remaAed^^^Thati  ae  w  general  pi^t,  the 
presentf  queAion  was  of  considetaMe  imp<xrtance,  though  not 
in  thepaftieuhr''csreimntmu»  o£  this  cMe»  It  ought  to  be 
understood  lliet  an  agent  was,  with  yegard  to  Us  emjdoyqr,  in 
Oe  same  situation  as  any  ordinary  tmdesmim  Kq>ecting  ao- 
counts  between  them.  By  allowing  eo  many  years  to  elapse 
wiOout  stating^anyolgecdom^  to  (the  accounts  as  they  were  re- 
guhuiy  and  annually  presented,  but  on  the  contmry  making 
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fetidet^  iM  tilrilfyf^dlMitfed.  tbe  JMla«aB.  and>  aoBiuMjr  of .  the    '-  ^  ^ ' 
acconnter;  aiid  he  b  not  !nax>r  entitled  to  ooiiiBfbi^aidiandob-|S^^^ 
jeet  to  flieni ;  And'it  wii^dMt>eflii  aet  ef  idjustice  totbe^pufsuer^*-     — - 
after  ^mscAj  yearly  lo'^eall  Ibr  1^  production  of  orery  •'^^t^sr^^J^^'Jf^ 
wl^l  might  ha^-  pieuBSttd  between  ike  partia,  and  by  whidiHm. 
duffgOB  may  han^  been  anthork^  and  "vrlien  it  mij^t  aiso  be     .T""* 
impoflsible  to  establish'  ?erbnt  commmucationB  between  them.  Coiu^° 
The  dt^ec&oM  ought  to  have  been  stated  at  the  tiina  the  ac* 
cotintt  were<  rendered ;  but,  this  not  havii^  been  done,  they 
eoght  &(nr  to  be  repdleA.    With  regaord  to  the  alleged  agree* 
menttb  charge  Ibr'6ufiay8  <mly,  his  Lordship  obeenredthat 
sach  agreements  on^  not  te^  he  ommtenanced;  they  were  jpe«u 
9mi  e^mpU ;  and  the  ei^  nf  sanctioning  them  lironil  belto 
mcmts^  liijgaitidtt  by  eneonraging  parties  to  go  on  wiHi  deepe* 
nrte  pieas,  because  fliey  cotdd  do  it  at  an  under  prices 

Lard  CnA^  concurred  generally  witit  Lord  Balgzny  in 
disappiOTiA^  of  the  agreement 'Which -Had  been  .entered  into^ 
but  had  great  doubts  how  iss  the  pursuer,  after  making  such 
^  agteem^t^  %MlA  be  allmred  by  tiie' Court  «tD  defort  .fiom 
it  on  the  ^tmd  of  its  being  ill^aL  ' 

Ia^A  CfUHe^  cctieuiTed  bt  the  opinion  delirered  by  Lord 
Balgray.  Ilianacf^n  agaiiutLord  Mar  at  the  instance  of 
ffis  coa^sbm^ei','  tilie  former  objected  to  va»k>ua  atrtidbi  of  tibe 
aecoiiiiit8[  as  being  o^erdiai^d ;  bn^  the  Couit  ovemded  the 
objecfion  M  hot  haviiig  been  stated  tempeetivd  The  eeaohmaker 
had  rendered  his  accounts  as  they  fell  due,  and  these  were  not 
olj^cted  t^'at  the  thtte,  btt,'  on  the  contrary^  repealed  ^nndses 
dr]j)ayin^nt  mdde ;  and  the  Court,  therefote,  would  not  after- 
watds  listen  to  the  objection ;  itnd  the  same  rule  dmnld  be  £d1« 
Idtredmth^  ]^eseiit  instance,  wliere  the  dnaamfitanoef  were 
almost  the  same.  With  regard  to  the  agreement,  a  condition 
<tf  it  was,  that  Mr  Clyne  wwrveda  right' to  \deii(iaBd  fuU^pay- 
tteht  in  mse  of  a  dtfRarence  bet^i^e^  ihepastke*..  Sut,  besides^ 
dtbbugh  tiiere  might  be  eorceptimis^  «sb  agvamMte  were  of 
iik  hhprdper  teodeacy,  and  «u^t  not  to  be  oefontmaiMad ;  and 
there  waa  nothing  in  thff  premt  ease  iKhidi  ihinildindine  th^ 
C6i^  to  give  eftct  to  the  agreement: 

The  Lord  Pterideni  eoncumd  ;>  and  observed  Aat  the  agroe^ 
ment  was  of  the  nature  of  a  campremiee,  in  which  it  was  juh 
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WILLIAM.  RAMSAY 
Si»  WILLIAM  A.  CUNINGHAMG.         , 

d$ed  havkiff  can/oeyed  ^  the  kmds  and  bar$^  qf  Gqg^! 
and  a$o9ral9^^4i4tS»^wioect99  wUks^i^  ^^kfrp9rti 
^fik0da$iioe9t^4faQnke!iag  ^  tk^  farfmii4  lamd$  ^^ 
^  nmsfef  <Svar»  *fiimk$  and  otk^m^  fma^  ^the  hnih 
!  <  bat9Bif^  ieU949%  and  a^m's,  above  dMfioned^  wi(k,.€999§- 
Hon  of  the  clause  of  ffforro/fkdieef  wher^  fhe  of^dBfitAi^i^ 
obUgatkm  I9arff  n^enihnai  ao  the  ^  lands  andbofongy  ^ 
<  atetmnio  and  pe^HHemto^  above  dUgponed^^^fimi^ 
u^^imKlim'mik^oatfiiimn^m  tbe  .$oarraif^fUcfh  tM  ^ 
4mMMM>  tbme  »f  thewyiiie^  and^othera^'  did  wd  Jmw< 
nJUmU0Uiot^^ik0^vm9m4iceM 

Cminghwrift  9m.oi  ^WilXmf^A'  fiimm^^rwot.U^ 

Davii  GwmngtffiieVprftje0tf»or> 

The  mbitterof  CorstorpkiW)  V0>  yf^h^gmA  tUfi  j^^ 
diimb«7»rd  «r0  fUsoet^  ln^vuig  obUined  decree  of  redudioD 
ef  this  tnnflactim  between  the  Presbytery  of  Edinbuxgh  and 
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jeetB  evicted,  agaanst  Sir  William  Cmnsghame,  founding  <>^o^!StStMBff. 
Ibe  dadfi^  6£  warrandice  in  the  d|8[)A6ition  of  these  and  aereral      «^-.« 
other  flmbjeeid^  in  fsiFoitr  of  the  porsuer'^a  anceatOTt  which  boimd  ^^i^'j?^ 
Sir  William,  along  wxth  his  aon  David. 

The  preamble  of  this  diquiitioii  ia  infte  fiolhywing  terua:^-* 
f  Be  it  known,  &6.  aoe,  David  Cuningfaame,  Eaqiiire,  ddeai 
^  lawM  son  of  Sir  William  Augustus  Cnninghame  of  Liviag- 

*  stone,  Bart  and  heritable  proprietor  of  the  lands  and  barony 
^  of  Gogar,  and  othera,  after  disponed,  and  m^  the  said  Sir 
^  William  Augustus  Caninghftnie^  for  myself,  and  mjr  own 
^  right  and  interest,  as  after  mentioned':  Whereas  William 

<  Bamsay,  Esqnke,^of  Bamton,  banker  in  Edimbilrgh^  ban  ad^ 

<  vanoed  and  paid  tome,  the  said  David  Cuningfaame,  the  sum 
^  of  L.37>000  sterling,  as  ihe  agreed  prise  and  value  of  the 

*  lands  and  barony  of  Gogar,  taiods,  and  otiiers,  hereafter  dis- 
^  poned,  wilh  the  legal  intense  of  tfaas  said  sum  i»m  the  term 

*  of  T4imTOaH  1789  yeans,  whereof  I  hereby  grant  the  reodpt* 

*  &e. ;  fherefore,  ink  yeme,  the  said  Dayid  Cnninghanw,  1o 

*  have  sold,  &c.  to,  and  in  fitvour  of,  the  said  William  Bam» 

*  sfty,^.,  all  and  wiMde  the  lands  and  barony  of  Gogar.^  Then 
foflows  an  enumeration  of  the  lands  eomprdiended  in  thi^  b»v 
leny^  widkmt  mention  of  the  tesnds  thereof;  after  wUeh,  the 
deed  prdeeeds  to  oonv^  various  ^fotinet  parcels  of  la&ds,' with 
tlieir'reiipective  tdnds  and  pertaneuto. 

In  the  procnratory  of  resignation,  the  subjects  disponed  are 
described  as  ^  tte  stdd  lands  and  barony  of  Gogar^  tdnds^  and 
^  others  fores&MV  a»d  in  the  precept  of  aastee,  thoteiHe  isdi- 
rested  <  to  paas  to  the  groooid  6f  {he  saidlatfds,  barony,  and 
^  otheie^  and'  there  to  g^e  heritable  stat^  kad  sasmoy  &^  of 

<  all  and  whole  the  foresaid  lands  and  barony  of  Gogar,  tejnds, 
r  and  others.^  In  all  other  parte  <rf1iiediqporiNfoa,  e«ceptipg 
flie dwse of  watmdKeeits^i  thesuIijdDtt a«e desstibed  eithar 
as  <  the  landsy  bexray,  and  od^ers  abe^e  disponed^'  or  ae 
^'  the  lands,  barony,  feindi^  and  otheniy  abort  disponed-" '  The 
clause  of  warrandice  is  oonceir^  in  the  fbttswing  tensis  >— 
«  Which  lands  and  barony,  witt;the  telilds  nod  pettinente 

<  $kmt  dispoii^^  ti^fettier  w4lii  thiia  diqiosilJon  thereof,  and 
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j/^         *  i^hajtae,  i^d  Sir  WUli^m  Augustua  .Cimi^I^ame,  \mi.  aiul 

Cunin^Mnei'*  oUige  U8,  jqintly  ?gad.8ereraUy,  -our  heirs  apd  succors,  to 

— '"T'      *  yirBxrmt  to  be  good^^  yalid^  and  sufficient  t^  theteaid  William 

CavS^ien^ '\  *  B-^wwiy  and  bis  foresaids, <frqm  all  evictions,  debts,. and  in- 

<  cmnbraaces  wbatsoever^  at  all  bands,  andi^SG^nst  all  pont^is, 
*  as  law  willy  excepting  always  from  tbe  warrandice  the  car. 
^  rent  tadu^^  the  said  ^ds,  baronjt  and  othei^  above  di^i^ 
^  ed^  granted  to  .the  several  tenants  and  posses^rs  of  the  same, 
^  and  the  foresaid  feu-r^ts  gi;antBd  by  the  said  Sir  Robert 
^  Mytton,^  ^ ;  <  as  also  ezoq^ting  the  disposition  of  eleyea 
^  acres  and  one  fifth  part  of  an  acre  of  the  said  lands  of  Mea* 
^  dowfield^  granted  by  the  said  deceased  Sir  Robert  Myrton,* 
&c ;  ^  but  without  prgudioe  always  to.  the  said  William  Bam^ 
^  say  and  his  foresaids  to  quarrel  and  impugn  the  sud  tacb  or 
^  feu^rights  on  any  ground  in  bw  that  will  not  infer  wanan- 

<  dice  against  me  <Nr  my  authors.^ 

. .  The  disposition  ^ves  no  explanation,  as  promised  in  the  out- 
set, of  Sir  William  CuninghameV  right  or  interest  in  the  trans- 
action  of  the  sale ;  and  the  parties  were  not  agreed  as  to  hoir 
the  price  was  applied. 

In  defence,  it  was  maintained  that,  according  to  the  just 
and  legal  construction  of  the  clause  of  warrandice,  it  does  not 
comprehend  or  imply  the  glebe  and  church-yaxd  of  Gogar ;  mors 
especially  considering  that,  as  in  a  questioiL  wilh  defenders,  a 
consenter,  or  at  best  a  cautioner  on}y ,  it  must  be  strictly  inter* 
preted*    . 

The  Lord  Ordinary  pronounced  the  ^foUowing  iiiterlocutor 
and  opbion  :•-<-<  In  respect  no  appeaoance  haa  been  made  for 
the  defender,  David  Cuninghame,  Esquire,  decerns  against 
him  in  terms  of  the  libel.  In  regard  to  the  other  defender, 
Sir  William  Augustus  Cuninj^me^  finds,  that.be  is  no  br- 
iber a  party  to  the  disposition  than  as  a  joint  obligant  with 
his  son^  tlid  other  defender,  in  the  warrandice ;  and,  as  it  is 
averred^  and  not  denied,  that  he  receive  none  of  the  price, 
he  is  to  be^held  as  a  cautioner  merely,  and,  as  such,  entitled 
to  insist  that  the  obligation,  in  so  far  as  it  affects  him,  be 
strictly  interpreted*  Finds,  that  under  such  interpretation, 
the  terms  of  the  obligation  to  warrant  are  no^  sufiiciently 
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'Uroail  to  cotnpreii^d'  ^«  psATlScnlkr'  Tkais  'wtAxXi:  lutve  ti6to2(r  Jah.  im 
' Evicted ;'Wd;iili^rtf6rt,afigolMe8th6  sidd Sif  WflHarii  A'u-  ''^y'^ 
'gtisttis  Ciiniiighaiiie,  and  d^c^tm:  buffftdds no' dispenses  dttte.^^IIl^|^^^ 
*  N6td.^^yht  Lord  Ordinaty  has  ^rea  no  eipenseif,  fc^  — — 
caUsie  he  Ainte  flie  case  attendea  with  considerable  flifficiiMy .  ^^^^1^'  • 
"He  ciispofildve  chxoe'  df  the  deed  conv^s  several  eeparstte 
and  distinct  subjects,  off  Which  tSie  first  and  principal  is  sta- 
ted to  be,  *  the  lands  and  barony  of  Gogar.'  There  ik  &r^ 
ther  conveyed  the  lands  of  £ast  and  West  Craigs  and  M^- 
'dowfield,  being  parts  of  the  barony  of  Corstbrphine,  the  Mill 
and  Mill-lands  of  Over  Gogar,  part  of  the  htm  of  Crom- 
by,  in  the  barony  of  Leny,  "and,  lastly,  th^  Old  Olebe  and 
Churchyard  of  Gogar,  said  to  have  been  letted  to  Sir  Bb- 
"bert  Myrton  by  the  Presbytery  of  Edinburgh.  Where,  in' 
other'  parts  of  the  deed,  the  subjects  conveyed  are  more 
shortly  mentioned,  they  are  described  sometimes  as  *  the 
^  lands  and  barony  of  Gogar,  teinds  and  others  disponed  f 
and  at  other  times,  *  the  lands,  barony^  teinds,  and  others 
above  disponed.*  Now,  in  judging  of  the  import  of  the 
words,  *  lands  and  barony,*  as  used  in  the  [ckuse  of  wailw 
randice,  it  may  be  observed,  that  if  the  whole  subjects  had 
been  uniformly  described  by  the  second  expression,  <  lands, 
barony,  teinds,  and  others,'  it  might  have  been  held  that  the 
word'  lands  denoted  something  difierent  from  liie  barony,' 
namely,  the  oliher  lands  disponed ;  and  that  the  word  ^  ofliers  * 
was  equivalent  to  pertinents.  But  Ibis  construction  cannok 
apply  to  the  first  expression,  which  occurs  in  several  parts 
of  the  deed.  The  wbtnls  ^  lands' and  barony  of  Gc^idr^  can 
mean  Nothing  beyond  liie  barony ;  and  the  other  lands  coik«* 
vejtd  must'neeessarily  have  been  meant  to  be  iiichided'imder 
the  Word  ^  oiherk,^  wfaidi  word  niu^  accordingly 'have  a 
tiiuch  tn6re  extensive  meaning  thkn  that  of  pertinbttl^. .  SuC 
tlusword*  others'  does  not  oecur  in  the  obfigatton  to  war- 
rant, Aough  omitted  in  no  ofUex^partof  the  deed^  and'if  the 
'  ex^reteion  <  which  lands  *  and  ^  barony  *  is  tobe  hdd  bere^ 
as  in'othef  places,  to  mean  only  the  lands  composing  the  ba- 
rony, it  does^ot  appear  how  the  othet  Ikhds  conveyed' can 
be  denoted  by  th)B  words  ^  ieidds  and  )pertinents,'^-{h^  only  ones 
which  follow.    It  appean  to  the  Lord  Onfin^ry,  libw6ver, 
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NifiJ. 


Coif^MMMV 


4hKlytBi  the  fikifStflmifitlli^ 
'-  lAnds  andliBBmy/  at  factreiudd^.iilits^ 
flense^  k  vidttch  daee  llm  oWgataon  utiH-j— l*crin|iidhttJnUie 
Jftnds'evicted.   •  *  •♦'-'!'      .i^^  '-*• 

4MO  wliidi  >fmt  aAerranb  made  Ifirvniiiie  >^iidMdiM/  fluf 
qgnater  poii  of  1>Ud^  as  11^ 

in  the  lHu»&y,  onui  be  mmcanary  aad  supcrihioiiiy  if  AM 
liildstdoiiotfedliinderlte  oUigatoi.  The  Loxd  Oidiiitff 
18)  bowemr^  diepMed  totliiak,  thoagh  witk'MondMHs 
donht,  that,  from  flie  nature  of  Ae  iatei^po-elafdoai  i^^ikilb 
to  the  case,  it  is  not  competent  to  go  beyond  flie  strict  meas- 
ingand  tettar  of  tfaa  obUgation  hself,  on  any  laJaraic^  aato 
intentkn  drawn  from  other  parts  of  ihe  deed»  tvenfrm  <^ 
ceptiens  to  the  ob]igal»m  itseifr 


Punuer*t 

PlOL 


The  porsner  redaimed,  aad  pkaded^lm  s  question  nWr 
David  Cvninghame^  it  coold  not  be  xoointained  that  Ae  dsoM 
of  watraadiee  does  not  indude  the  glebe  and'  ebuch-faid 
of  €l^ogar;  and,  if  so,  it  is  mpossiUe  liiat  a  difimat  coa* 
HhwclsDn  can  be  put  upon  it  when  the  qoestien  aocnrs  iriA 
Sir  William;  because  the  dansi^  ekpresdy  obliges  them, 
jaintly  and  severally,  to  warrant  the  diflponee  against  evietiens. 
mie  eztranaons  fict  assumed  in  theinlerkoator,  that  SirlWil* 
liam  did  not  participate  in  tJite  priae,-andthesefei8»to  J)e  ooa^ 
sidered  as  acaulioner  in  tiifi  obHgatbnt  wiU  not  aotherise  o^p^ 
Bseaoings  to-be  givsa  to  the  same  eapreanons ;  so  tint  Aeos^ 
party  is  to  be  supposed  asunder  an  oUigatiim  from  whichiks 
otiier  is  held  to  be  entirely  free.  It  is  not,  however,  staled  tm 
the  part  of  tihe  defiender  as  aCeict,  in.1iiefeeoid,  thathedid 
not  receive  any  part  of  the  t>rice,  but^anrdy  that«it  ^  wvufmi 
^  to  David  Coningfaame  alone.^  Bendes,  tJie  su^vpoaed  aftr^ 
nrait  is  not  of  such  a  chaxaater  as  that  the  rporsiMPs-eifancs 
with  regard  to  it  must  be  held  oanstruetiwiy  an  < 
itatrutii. 


Defender*! 
Flee. 


Jfisigeracfc"^The  disposition  itedf  beais  Aat  ithe  priee^vTal 
paid  to  David  Cuningfaame^  whiehia  ta^be  taken  aa^tbe  etite^ 
meat  of  the  ^mrduMr  himsdf,  uribo^  tif  ceilksse^  pkiq^afed  ii^ 


Digitized  by 


Google 


V6. 6fj:  OOBST  CMP  SS8SI0N*  att^ 

tliiiil  Sk!WilliBiiiifK>i:tail7^Mki^^  '^  ^  - 

poned  occurs  five  times  premus  to  the  dause  otw^anMHioB,      — — 
aa«>m«ll  ofiilMttibe  areris  <  aodedieitf  are addad.    It ^as ^^^^2^* 
moet  oakiiaailite'be'eiqpaefttd,  liadi  that  Idheaaabmild  be  ao  wiaiv      ._ 
nB«7«ffAad^.io;lhe;|^Mie»  oonodecmg  tlie  doabtful  laufciirel^^''' 
of  tlie  Irasisacfien  by  iphicfa  it  iraB.acqaii»d,.aaid'aka  that 
theve  shaald  be  n^. ezpffesn ^acedptmi  of  tii^  ti(^;  as  Ibis 
waidd^  ^vaoSie  aaeaiaie^  bare  beai  an  avowal  that  4t<  iras 
HaUb^to.  atjaotiiaii 

£of^i¥tott%^lad'^I  tkiakthisa  easec^vesyccMiflideraUeOplnkmor 
nicetj ;  and»  altbeiigh  I  have  nat  a  very  oonfidcnt  opiaioo^  I^^^ 
capmot  addpt  die  vifeiv  of  the  Loid  Oidinary^    We  must  pro- 
ceed on  the  footing  of  Sir  William  Cnningfaame  having  had 
noikiiig  to.ds  with  tiie  ttoamraetion,  but  as  a  aMuentar  to 
the  <U«pnaitiim»  aada  C3i^i<mer  ia  the  clause  of  vanrandka  i 
an4 1  am;  ready  to  adaiit  that»  kt  a  quastioA  with  ium».  ihia 
da«e  iaaif^  to  ha  atriotljr  kttffpteted.     But  I  tiiuA:  tfaa 
Tjoti:  QidfBaryViatarpKtitimi^is  itior»  strict  thaa.tiierai8  oiv 
casiaarfarA    The grcMuids of  B»y  opfaiionaie diiefly  these :  1» 
ihejtmi  ptaee,  ve  are  nei^  entitled  to  oaiis^e  die  dhias%  sa 
as  to  exdude  the  plam  meaning  of  the  words  when  compared 
wilkofltar  cfatisas'cf'  the  ia&i.    How,  I  am  of  opimon  tiiat 
such  oompariflon.doesnot  Mmit  of  the  limited  eonstruetiiRiki 
the  interlocuton    Secondlyy  When  we  find  the  same  clause 
Unding^  die  ptiadpalTparty  aad  the  vaationer^  we  mast»  accof)^ 
iag  to  the  itfeniet^n  constrhdicm,  conclude  either  that,  as  to  one 
of  the  parfciesy  it  refem  to  certain  parts  of  the  lands  only^  while, 
ia  regard  to  the  other  party,  the  whole  subjects  conveyed  are 
ooaprehended ;  or  that  die  dause  has  the  same  restricted  mean* 
ing  as  to  bodi  parties.    The  former  interpretation  will  scarcely 
be  maintaiittd;  and,  with  respect  to  the  latter,  no  doubt,  it 
mi^t  not  exclude  Sir  William  Cuninghame^s  implied  warran- 
dice in  reference  to  the  subjects  not  comprehended  in  the  barony 
of  Grogar.    But  are  we- to  si^pose  that  die  .purchaser,  while 
he  nM|uired  expcess  waerandioe  as  to  some  of  the  lands,  was 
satisfied  widi  implied  warrandice  in  regafd  to  the  others  ?  I 
cannot  think  that  this  is  to  be  taken  for  granted.     ThirdUjy 
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D^mm4mfm^j 


^^ 


Ramsaj  v. 
Cuninghame. 

Wdrrandice, 
CauiH^ner, 

Opiniin  of 
Court. 


2«  Jan.  1830.  The  ezoeptioiis  from  tbe  vamadvM  auuiMrily  ii^  tli^iC 
is  not  confined  to  the  liarony  of  Gogar,  nee  tiaee  of  dnee  e^^ 
cations  refer  to  lands  whidi  farm  dopart  of  tknlkoraoy.  The 
danae  of  wammdice  <V»qrv|;»iy Wt'*<t>g.1H' 
that  it  WBB  intended  to  be  quite  geAeraL  Not  only  *  the  1 
^  and  ^ron7  abG(re.  disponed,  togedier  wiA 
*  thereof,^  but  also  <  the  infeftments  to  IbUoir 
warranted  against^ eF30()iqrb  i  { f  >/  T}\  Ifloff 
Lord  CringleHe  ooncurredi  ji|  ^J^  ofinioiL 
Lord  Glenlee — I  am  <^h^^i|pi%Blfpi^on.  The  < 
in  order  to  support  his  construction,  must  fint  make  out  ttat 
the  clause  of  warrandiw  is  Jliw4(^^^,%^W*l^^  'A 

he  refer  to  other  clauj9^  as  «i?pl^wii^  HKijia^.^^ 

pursuer  must  be  allow^  to  diq^  t^e  ifaai^j,  a^f^  jjp^k^  fM^<i4t 
appeam  that  tlie  iran*andice  ia^g^nenilf.  aq^m^^J^^ff- 
pHcable  to  all  the  lands  oonyejred.  .  ,  n .  A,  \.»sm*h\  *-.* 

'  The  Lord  JuaUce^Clerk—lSQf  thff  rei|0onii  <^i^«Mf  l^9|M» 
I  am  also  of  opinion  fh|^  Sir  WilUanfi  Ci^fi^g^^i^ii^j^ 
tually  bound  in  warrandice  of  the  subjecto  in  4im|||0i;^  tt  J^ilt^ 
think  it  isof  itself  a  condusiTe  circmnstance,  that  the  ciaoaeof 
Warrandice  enumeeates  teinda;  for  tiiere  i(i  no  ,<}Cja^By¥yft^ 
the  teinds  of  the  banmy  of  6ogar>  aa4  4d^.. teiiid^j  <|C  jft^h^ 
other  suljects  are  ezpresdy  .oonx^sj&i.      *       . , , ..    . ,     ^.^^^i  ^  . 

Judgment         The  CourtyZxxiotSh^jy  altered  l|ie  intallpffitii^  ^  fcnpli 
the  d^ender  liaUe  in  warrandice  and  fofmumkr  -;  *  -    .  -^  -^(-:r<«. 

For  the  Bur^uer,  Skene^  GiUom^CraAg.  GibtmA:^rm^^jgMfm^  .ILJn, 
Agents.  For  the  Deiender^  J.  JL  Murray^  Bmfierfm^.  Tod 
^ ^        T.Cteft.  ^T         -       V^. 


i  i7«^  W.  B.  AgenU 
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ROBERT  WILLIAMSON 

Tack;-— J'  U^isAEoM  Tunbing  sisque^Mted  the  crop  of  his  nO^ 
hmirilj^iSi  k^ing  ajUrwarda  authbfked  the  9fib4enani 
to  ^M  pari  tf  it,  aHd  to  take  a  btU  fir  the  price  froth 
Hhi^ptiri^aeery  awi  indbrse  if  to  the  landlord,  and  the 
eub4enani  having  accordingly  sold  part  of  the  eropy  and 
tMeU^  ahilt,  but  applied  the  amount  to  hie  own  uee-^ 
fbMid'fhat'fhe  kmdldrdhadno  daimfor  thai  ewn  againet 
this  prinK^pai  tem^a. 

BoB^BT  WiLtiA'ilsdK,  tenant  of  <he  ^mn  of  Meilde  Clint^n- 
ij,  bdittgingf  in  property  to  Mr  Forbes  of  Seaton,  having;  hj 
hia  kwe,  a  power  to  Bubset,  granted  a  vabeet  to  Uii  son  Geoi^ 
who  paid  the  rent  n^^ularly  till  1822,  when  he  fell  into 
arrean,  lor  iHtidi  the  landlord  sequestrated.  Amdng  other 
articles  sequeslarated  was  a  field  of  tunlips,  #htch  the  land^ 
lord  authorised  the  BttV4eBaBt  to  sdl  to  James  Williamson, 
flesher  in  Aberdeen,  by  the  Rowing  letter : — *  lltb  October 
1822. — SiE,  This  certifies  the  bargain  for  tomips  and  straw 
for  jour  cattle  in  Mr  Gecnrge  Williamson'^s  b]n:«B,  and  that 
he  is  by  this  enqK>wered  to  diqpose  of  the  same  to  you,  on 
your  granting  a  biUfur  L.70,  payable  in  four  montibs  aftor 
date,  which  bill  he  is  to  indofse  to  me,  and  for  the  amount  of 
whieh  sum  the  se^piestzatioii  shall  be,  and  hereby  is,  re* 
movad.  Iam,'&e.  (Signed)  '  J.  ForiMe.'  Addremed^To 
MrJamMiWiUianH0B,fle8her,  Aberde«L  P.  iS".  You  may 
grantanddfiliyerthebiUtoMrWilliamsoahiaMelf;  I  wiU 
take  chance  of  lua  indorsing  it  to  me.'* 
Upon  this  letter  bring  produced  to  George  Williamson,  he 
aold  the  turnips  and  straw  to  James  Williamson,  and  received 
Vol.  V.  Y 
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28  Jan.  1830.  bis  bill  for  L.70.   He  did  not,  however,  deliver  this  bill  to  Mr 
\^mm'^^^    Forbes,  but  applied  the  proceeds  to  his  own  use. 

Wimamfon  v.  From  that  time,  Robert  Williamson,  the  father  and  princi- 
-  pal  tenant,  paid  the  rent  to  Mr  Forbes  down  to  1828,  when 
Tack.  Mr  Forbes  raised  an  action  against  him  before  the  sheriff  of 
Aberdeen^  eonduding  for  payment  of  L.76.  ISnb.  of  arreani  of 
rent.  In  defence  against  this  action,  it  was  pleaded,  that  the 
sum  was  made  up  of  the  L.70  due  bj  Oeorge  Williamson  in 
1822,  who  had  not  delivered  up  the  above  bill  to  the  landlord, 
but  that  the  defender  was  not  liable  for  ttus  sum.  The  landlord 
had  been  secured  by  his  sequestration ;  and  it  was  by  his  own 
ckrelessness  or  want  of  proper  caution  that  he  did  not  r^odfve 
the  price  of  the  turnips,  which  had  been  covered  by  his  hypo- 
thec ; '  and,  therrfore,  he  could  have  no  claim  against  the  de- 
ftnder,  the  principal  tenant,  who,  out  of  his  own  prop^  fneans 
and  estate,  independent  of  the  firuits  of  the  farm',  paid  the  whole 
rent  due  by  the  sub-tenant,  except  the  L.70. 

The  sheriff  decerned  in  terms  of  die  libel. — ^The  defender  ad- 
vocated ;  and  the  Lord  Ordinary  repelled  (he  reasons  of  advo- 
cation, and  remitted  simpliciter  to  the  sheriff.  His  LordsUp 
udded  the  following  note : — ^  The  principal  tenant  is  not  cau- 

*  tioner  t6  the  landlord  for  the  sub-tenant,  hut  primarily  bound 

*  fbr  the  rent :  He  cannot  require  the  landloid  to  sequefititie 
«  the  sub-tenaat^s  effects  by  virtue  of  his  hypothec,  or  object 

<  to  the  hmdlord^s  withdrawing  the  sequestration  after  ft'liil 

<  been  used.  If  he  doubts  the  sub-tenant^s  respondbilify,  he 
f  may  sequestrate  himsdf,  or  he  may  pay  the  rent,  and  obtain 
^  an  assignation  to  the  landlord'^s  sequestration.^ 

Defender's         The  defender  recliumed,  and  pleaded— That  he  did  noi  dis- 
^^  fmte  the  principles  cS  law  laid  down  in  the  Lord  Ordinary'^s 

note,  but  he  denied  dieir  application  to  the  drcumstaBces  of 
4he  present  cast»»  If  Ae  landlord  had  aAer  not  used  aeques- 
imtion  against  the  sub-tenant,  or  had  not  recdved  his  rent 
^ader  tiiat  sequestration,  tifie  prindpal  tenant  still  remamed 
bound.  But  in  this  case  he  had  actually  recovered  the  sum 
under  the  sequestration  by  the  sale  to  James  Williamson,  and 
the  bill  granted  by  him ;  and  it  was  the  landlord'^s  own  blame 
that  he  did  not  take  the  bill  to  himself,  but  entrusted  it  to  the 
mb-HMsC,  who  did  not  account  for  the  proceeds. 
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7%tf  Court  HAaaimonsIy  altered  the  Lord  Ordinary^s  inter-  sa  Jjuu  1890. 
locator,  and  remitted  the  cause  to  the  sheriff,  with  instructions    ^""^^r^^^ 
to  assoilzie  the  defender  from  the  conclusions  of  the  libel  to  the  f^^j^"^  ^ 
extent  of  L.70  sterling  and  interest.  ■ 

Lord  Balgraff'-^The  legal  principles  hud  down  in  the  Lord       ^^'^ 
Ordinary'^s  note  are  quite  sound.    The  landlord  is  not  bound  judgment, 
to  sequestrate — he  takes  caution  just  to  prevent  the  necesdtyu^d  opinion  of 
of  a  sequestration,  and  thus  iiguring  the  credit  of  the  tenant ; 
and  if  he  does  sequestrate,  he  is  entitled  to  withdraw  the  bo* 
questration  when  he  pleases.    But  that  really  is  not  the  ques- 
tion  here.    The  landlordhas  gone  too  &r. '  Mr  Forbes  seque^^ 
trated  the  ctap ;  and  if  he  had  stopped  here  it  would  have 
been  well ;  but  he  aotuallj  sells ;  and,  under  the  sequestration, 
he  expressly  authorized  the  subrtenant  to  sell  these  tumq^  for 
'  the  landloid^s  behoof.     Suppose,  instead  of  a  Inll,  he  had  em- 
powered the  purchaser  to  pay  cash  to  the  sub-tenant,  to  be 
paid  to  him,  although  the  sub-tenant  did  not  repay  that  fum 
to  the  landlord,  there  could  be  no  claim  for  it  against  tlie  prin* 
opal  tenant 

LfOrd  Craigie  was  of  the  same  opinion. 

Lard  GilUes— The  principles  upon  which  the  Lord  Ordi- 
nary has  derided  are  quite  coifect ;  but  the  whole  miRtake  arises 
firom  its  bmg  supposed  that  the  sequestration  had  been  witik^ 
drawn.  This  was  not  the  case.  So  far  from  it  being  withdjcawn^ 
it  was  carried  into  effect  by  the  sale,  the.  price  to  be  paid 
i^hrougb  the  sub-tenant. 

Lard  Premdmht — The  case  is  substantially  the  same  as  if 
the  hadlofd  had  desired  liie  price  to  be  paid  into  a  particular 
loBsk^  which  afterwards  fsdled — there  could  be  no  claim  in 
sndi  a  case  against  the  principal  tenant. 

Jjxrd  Ordinuy^  Cqreh^me*  Act.  ^^ojff  JIMr.  "         Z^atUel  and  Ao^, 

Agents.       Alt  8b$n0,  UucmM^.        WUttam  For^ety  W.  B.  Agent 
D.  Clerk. 
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FfRST  mvrsipN.    " 

CRANSTOUN  and  Al^DEHSON 
against 
ROBERT  CUNNINGHAM  GRAHAM  BOWTIHE. 

Baoteupt. — StaI:.  1696,  c.  6. — A  contract  Brfny  eiHetd 
mtof(yr  the  sale  of  a  certain  subject^' for  a  priee  tb  hepni 
at  a  future  period ;  but  the  price^  instead  (if  ft^dm 
paid,  having  been  imputed,  by  an  affreevhewt  between  (he 
parties,  towards  the  ewtihction  pro  tanto  of  a  miuA  brjff 
debt  dtte  by  the  seller  to  the  purchaser,'  and  a  corHeegafia, 
followed  by  infeftment,  bearing  to  be  in  implement  (f'f^ 
contact,  having  thereafter  been  grants  Mtkin  66^ 
of  the  bankruptcy  of  the  setter — held  that  thU  contejMU 
was  not  reducible  under  the  statute  169& 

Me  Gbaham  of  Gartmore  was  proprietor  of  Ibe  entifflei  otete 
of  Finlayston,  which  was  hdd  under  lease  by  lA  wn»  Vr 
Bontine  (the  defender.)  On  March  II:  1826,  Mr  Tkif£» 
made  the  following  offer  to  his  father':—*  1  hereby  wtHttt^ 

*  to  you  of  the  sum  of  L.424  sterling  for  yotlr  Etetettt  Jite- 
'^  est  in  that  part  of  the  estate  of  Fmlkystoii'  heMlif  itfeii 

'  lease  from  you,  together'  with  the  rfght  to  the  gtttt^  btf  ^ 
^  and  the  olher  parts  of  the  estate ;  my  enisy'to"  heti^ 
^  term  of  Whitsunday  next,  and  the  price  to  hedf  intact 

*  from,  and  to  be  payable  at,  that  date.     Upon  your  accftp6< 

*  of  this  offer,  a  re^ar  deed  of  conveyance  to  be  gtaftfcd  it 

*  our  mutual  expense.'  On  the  20th  Mfarch,  Mt  Gwb* 
wrote,  *  I  hereby  accept  of  the  above  offer.* 

On  the  6th  of  August  following,  Mr  Graham  granted! 
disposition  in  fiivour  of  the  defender  of  his  liferent  ri^t  of  tbi 
mansion-house  of  Finlayston,  and  adjacent  parks,  bearing  to  h 
in  implement  of  these  missives ;  and  onwhidi  infeftment  vai 
taken  on  the  7th,  and  recorded  on  the  8th.  \ 
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n^^^.  COi^IlT^  OF  S?;5SiaN,  830 

On  ihe  6th  of  September  following,  Mr  Graham  wae  ireii*  2  Feb.  ifiio. 
dered  legfiOj  hankrupt ;  and  Mesara  Cranstonn  and  Anderson,    ^^  r  —' 
who  were  onerous  holders  of  a  bill  for  L.5000  granted  by  Mr^^^^JJ^'*^ 
Graham  to  Sir  WiUianp  iE'orbe^  and.  Company,  brought  a  re*      — ^ 
duction  of  the  disposition,  and  of  the  infeftment  following  ^^'^^^i^ 
tiiepaqp^  on  ;(^he  gnumd,  inter  alia,  that  it  was  granted  by  Mr  '  * 

Graham  within  nxty  days  of  Ids  notour  bankruptcy,  without 
any  price  b^^g  paid  for  it,  as  stipulated,  and  for  the  purpose 
of  giving  an  undue  and  ill^al  preference  to  the  defender,  who 
if^iT&pnor. creditor  of  the  banlarup^  to  the  prqudice  of  the 
pursuers  and  their  cedents ;  and  that  it  was  null  and  void,  in 
tmn?  of  die  statute  1695,  c  5.* 

.  Ia  i^e&m»f  it  was  admitted  in  point  of  &ct  by  Mr  Bontine, 
that  Ai^^ice  agreed  upon  was  not  actually  paid  at  Whitsunday 
1826f..|(s  ^tipidafed  in  the  missives  of  March  preceding;  but 
itwasj9ti|(ted0iat^  whenthe  sum  fell  due  at  Whitsunday,  it 
Wac(  m4eFVltopd  and  agreed  between  him  and  Mr  Graham, 
that  the  oame  should  be  imputed  towards  the  extinction  pro 
tanAQiQf,4^  n^ioh  larger  debt  due  by  Mr  Graham;  and,  in 
fipint^of  bW9.it  was  pleaded,  that  the  statute  1696  did  not  ap-  - 
ply  to  such  a  cane  as  this.  The  statute  was  not  intended  to 
operate  as  a  bar  to  the  ordinary  transactions  of  life,  and  did  not 
aQ;p«leqel;u  ticansao^ons,  where  a  price  had  been  truly  paid, 
thoi;qj;h  i^ofte^  into  by  the  bankrupt  within  60  days  fk  bank- 
nql^y.  •  It  was  not  ^tended  by  the  deeds  under  reduction  to 
wnjGNT.^y.prefeiience  on  Mr  Bontine  over  Mr  Graham^'s  other 
^];editoz9<«-4ior  had  they  that  effect ;  and,  as  they  were  granted 
ii^jfulgbvy^  of  an  agreement  entered  into  many  months  before 
th^hai^kruptcy,  they  were  in  no  view  struck  at  by  the  statute. 
.  ^Tl^^  Lord  Ordinary  reduced  and  decerned  in  terms  of  the  li- 
b^ ;  ajud  .added  the  following  note : — <  This  action  is  brought 
«.  Oiu  the  act  1621>  and  on  the  act  1696.  The  parties  diffisr 
f  materiaUy  in  regard  to  foets^  which  it  would  be  indispensa- 
1  UyneesssarytO/asoertainbeforedisposing  separately  of  either 
^  of  these  grounds  of  reduction^  If,  according  to  the  defen* 
^  .der^a  stateioifiQt^  the  granter  of  the  deeds  was  truly  indebl> 


-  •The  action  was  ako  fouaded  on  the  statute  lesi.;  but  this  ground  of 
TOduction  had  not  befu  inslrted  on  before  the  Lord  Ordinary. 
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Canstoun^&e. 
«•  fioDtine* 

BanihwU 


<'«iv  ^nftdcl  they  bnr  to  1»  grMtod^  it  iwmkl  W.  dilMl 

<  to  dfeny  their  oneraofy.  (hiliieodifirihMidi^tf  dNeMnii*^ 
^  rtat^MBilgin  tiiat  ptraonlar  (benBfoandtfd,  .theitodftioiim* 
^wdtfiiUlinteihB  operation:  of  the  act  16B& 

«  Bat,Mtiiedeindev:adiiiitt,intho7lhailideirfhn^a^ 

<  SMttt'of  fiutB^  tbrt  no  monej  vae  aetnaily  paidr  A»t  thi 
*  dispoiltioii  and  infeftntent  wem  granted  oa  the  andeBrtnii* 
i  ing  thht  the  priee  Gt«mAdagnAaa  etipnlated  in  the  nusBivM 
^  ilmald  be  impoted  towaide  the  eztiaotionof  ttemadkliapr 
^  d^ht  due  by  Mr  Graliam,  the  graater,  to  the  dflfendar(.  aad 

<  it  is  also  admitted  that  the  dipoaitioii  Bikd/iiiiBftsM|it(vhith 
^  laM^  ^  ntther  its  MgistlatiDl^  must  be  liiU  to:  fix  th^ 
«  Hie  transaction)  weire  granted  within  sixty  dajrs  crfbaalBnfb 
^  cy,  it  appears  to  the  Lord  Ordinary  that  the  deeds  underlet 
f  ddctfnn,  if  not  fidlingmnder  tbe  tipeiation  of  Uia  net  16B1) 
\  most  beeessaiily,  said  aooofdiog  to  the  Bdwiwfam  rf.tib^ 
f  todnr,  be  steaok  at  by  tike  tot  ie06.' 


Defender's 

ries. 


Tbe  defender  reehitted,  and  pteHW~Thal^  mmm%  hii 
statement  of  fiiots  to  be  oonect»  which  he  was  /entitled  td  4<H 
*e  pineMt  was  n  fiiir  oentiact  of  sale  entered  intt  atlnifl 
six  montiis  befell  Mr  Gralnna's  badm^iey  t  Md^  on  thalpA 
of  dM  irannetiob,«zpenflivB  hnptOTemeate  had  been  niade  ky 
tile  defender  at  Finlaystte.  By  tibe  \mam  id  tfae/origiiial.iivi* 
0tves,  it  was  agreed  tiwt  the  price  was  io  bn  pnid  at  Whitnin* 
day;  and  it  was  n  material  feature  in  the  caas^  that  there  was 
no  agreeitient  that  pai«  of  the  original  debts  was  to  be  taken  S0 
payment  But  when  the  term  of  Whiteunday  amy^  thede- 
Ittker  finding  that  he  wasa  large  ersdttor  of  Mr  Gnduna>  ia* 
Stead  of  paying  the  price,  stmdc  so  nmnh  off  the  debt  due  to 
hinu  It  was  just  an  ordinary  case  of  oempensatim.  If  tfa^ 
defendsK  had  astually  paid  tiie  noney»  and  if.  it  bad  bem 
hunediateiy  retomnd  hf  Mr  Graham,  the  preaeirt  olsastieii 
would  have. been  exduded;  bnt,  in  point  of  principle*  thsrt 
was  no  distinction  between  tbeitwo  modes  of  «ettieoifipit  The 
statute  1696  was  not  intended  to  annul  every  traosactkm  of 
the  bankrupt  within  sixty  days  of  bankruptcy,  but  left  him 
feee  as  to,  buying  and  sellingv  and  all  the  ordinary  traosac. 
tions  of  life,  except  where  time  transactione  are  tainted  by 
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COURT' OF /fiiHaBEmK  aiu 


Ihe  titadMnt  *iatail6ta  of  hsBefi^aipiMr  inrikdr.     Tl  »M>*.MV<^ 
iMtt  tk#  doliM  ttitt  «hal  dM  tTHUHuitiiMi  was  not  fiiu% «»-^^'^^  "V^ 
pioM >lif  iifrfUiiial'tm  wdthm  mjcty  dajns  of  the  braicniptiy.v.  BooS 
BM>4to  fcofgoiii  had  beta  ODaqdaled,  and  ibe  dctedcr  iras      -"= — 
adauiUy  m  pMMiiDii;    and  it  tken&m  49aafte  mAiR  tiie|^|J^1^^5 
fififll0i|^  bf  thiit  <&»»  in  wiikk  tin  tmnotbii  had.bMn      — *— 
M^itt^  jpienMB  te  Um  beMkmptoT^  bat  UL  not  betn  fli^i^^'^*' 
^ 'tfttirilidn  the  utf  da]pi.      Mbdj  CMt  nigbl  be  nefciw 
fedto)  but  it  wameoBanuy  to  Tofier  wdy  to  tiie  fbUbwioi^f 
Btarir  of  flootfand  r.  fitonart  ood  Bo^,  7A  Feb.  1811 ;  Ceiw 
MMk«.  iaidinoe,i8dl  JntjrlfiSa     In  the  latter  onn,  maigr 
yeuB  ehfjpsed  betnrtea  the  dele  of  the  eonyeyanoB  and.  thein^ 
wUdhwaeieoltehen  titt  after  the  baakruptey  of  die 


It  woe  miJNoer^ri'i^That  no  iraniBetion  wae  safe  fioaiilhePunuen* 
Oforation  oftteetatote^  irheireit  wwb  nofceompletedJall  wMnn^^^ 
axtjr  days  of  the  baDkmptcy,  except  m  eaaee  ^wfaere  thm  wee 
tndy  a  novum  debiinm,  and  where  tin  money  was  aotoallf 
fMtirwwu  It  WM  int  allqped  in  the  piwait  inetmn«  Ihak 
ihe  pnie  iJtipiflailed  fer  the  soijeet  was  ao  paid;  bttt,it  was 
hBeged^drivt,  atiln  tenn  of  payment,  a  new  agraement  was 
enperkidaeednpoa  Hie  osigiltaloney  by  winch  tiie price* was 
to  gofro  tanto  to  Ae  extinetacm  of  a  modli  larger  debt  doe 
hy  the  setter  to  the  parshaeiar ;  and  the  questien  was,  whether 
this  diqm&tiaii,  whieh  sdbslaiitiaUy  amounted  to  a  seoori^ 
to  a  certahi  SKtenet  for  the  anginal  debt,  was  net  sttuok  at  l^ 
tike  terms  as  well  as  by  theflfaritaf  dn  statate.  >  If  ithis  had 
beenlhs  meaning  of  the  i^pvemmit  in  March^  VJ2.  to  pay  off 
90  modi  of  ihd  iormer  debt,  it  woald  eonfiesasdly  hare  been 
rvdodMek  Sappose  tint  ihe  feats  as  now  admitted  had  been 
embodied  in  ibe  hfetcva,  Tiai.  that  no  monty  was  to  he  paid 
Aiwn,tiiitiilat  the  atipnUted  prioewae4Dbe  impttM.<inite^ 
tindtionf  of  on  old  Abt^  no  oae  eould  diefsito  Aat  the  i 
^oentdiipodltiQaw^MAlmrebeenliahktod^  U^ 

Imwevter,  mahn^nodiferemje uponthe'Oas^  that aiteto was 01^ 
g^naUy  oentenqphted,  end  that  Hob  mode  of  eompenaaliott,  or 
rather  giving  seoority  for  an  <dd  debt,  was  afterwaids  effected, 
inn  stattetnotts  of  the  defender  piecfaade  him  frem  arailidg 
Umsetf  of  the  eaeeptiBP  al  normn  debitum.    Transactions  of 
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t  VA.  idta.  tbifl  liMt  d€0O]plkm  have  been  esdnded  from  the  opersdmi  of 
— -      .eii^fr>adwpi^6itipn.<0r<ai4^ 

tmii-    Whatera*  niay  liiiw  ke«nlthBii]ila^^ 
the  jdatp  of  tba  ausarfa,  tlMttgiMaitat»««.itii^ 
qpaitdttbcw^  waa  vmAy  a  MOinilpp  to  lafriofKttettMV  m» 
aioiiis;  harag; ^erar  been  faUodaimMbf -iliajd(0lnldw«b<llii 
mmf    AaUttiadocvtlMtanBaiHioQ  eanaMOia^llie^^ 
liano£1>ei&gaa«ce9»ry  deecL    .Thetaono^lKilimtiury^iili'tto 
fltaftateviaftiiiitbe  oonatraed  asiaaquatioiitM^eowideM^ 
and  4»fditor»  but  aa  m.a4iiflBtkAiwiti»i>lhcr)dBedyaaR^  'iB^crf 
g^m^ii  whotborroirs  oioiu^.ia  und^aiattiibahll^tadoa^i^^ 
tp  sopiQf;  ife  or  to  giaat  focnrily  if  .aefoufedi. '  i^Im4iaB^Aertty^  m 
4fi9d  eaecuted  lor  ihit  pwpota  ki  noUs  trntkia 
dead;  naverllielMB,  it  k  dsraildiy-  almdc  aitbjr^Oatv 
U]deai,.tlifinefeBe»  i*  cam  beahmm  diat.ilfbGtaIuttv' 
■neb  4A  oUigalkn  to  ficaiit  tiia  ^gporitM 
haw  ^powpalkd.hi»  to  graaftity  it  cagaot  iia  ^aJirfauiiepeiiaiy 
daed^:  andyety  it>  is  qaite  dear. thalynrbife tile  idafead«r  t^ 
feflod,  to  pay  the  stipytaitod  {usioe,  ha.  Mirer  mM,  ham  fatted 
||i8,fi4hertoimpleiiieathia{mrt'ofd^  :•    (.r^  >  n  ^v 

(  Iflha4i()etriBaof.th6definider'k  eomii^  hfiro^ 
dufoi^li^ oConoveaUeeafl  wellaa of  h^ritli^9^Btill>to<iiia]pha 
toed  ijyrtUi  toet.  Ifaiiierclwat^.bejQBdidiefaiodaC6»day% 
eaUa  to  anothev  mmlbrnt^  who  happeaato  haifaiaxraiilor^ 
gmdi..depeiitoiia.a  ewtam  wareheuie,  for  a  prioe  to-te«pBtdr 
at  a  firtdae^pariody,  and  if  tfaa'Selkr,  .ioBtead  of  demaadiBg  ttia 
frieawheaitfidtodsa^impateBdtin.ajEtiiielfe  tiwoIdtiNi^ 
hnee,  and^applieefor  a  eeqiiartittlBonvidiiBaftnrdq^aftH^ 
waid0)  eeuld  it  pottiUy  be  naintaaaed  Aat^  saob  a  tnaaai^ 
tioii>  thoagb,  entered  into  beyond  ilie-fiO  day%'^n»aieit^'fadaflt 
Ue  under  the  statute^lfiSfi  ?  That  jtatdte  wioidd  become  a 
dead  letter,  and  might  be  obliterated  from  ow'8latiite4fok» 
Sf  it  did  not  cut  down  mch  preferenoea^.and  yrt.tfaenaae 
prinoples  dffHj  with  equal  farce  to  the  case  nndor  dieouflBian. 
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h  noitJBT>qd  sdt  moit  h^bnlnt  tf^x\  svnd  jioi-,  u-.c  .•<.   J  •.         .    •  '«'« 

^  •  <      Cranstoun.  o'C* 

4MiiifcttTt€«aMintiiMfJDfoiatoiCoiirt i  Mi  ft^  bx^ '^HblV  vM^      1 

Utiflaftf  HrildctQidMBEluifBitUi^  ft  ViiliiiA^^  out 

^fba0m>mUiAmmttkmnmnnmm^  io  ladk  sit 

]AbilK>Bit>fidfe^«ail)el\rees'Btnui^^ ;-  and,  lookiiig  at  the  €Bb6 

v^ikm  lubmiiimijmiAip  i^ai-iMAiMd  to  alM  tlie  IntetMa^i 

MofithfiljaBAiOrdiiDVj.  •  If  it  was  tke  intehlioii  of  t9ie  pw^^ 

1n8^%diM«1i»iuBni»/iir«re«iilettd  Mat^h  IfRK,  fhat 

%ifHiivefBiic89dioailJI'W  f[faaitod  in  MaxoAtf^  or  in  «Et&fietidn 

iMteiiDiofeiHftieMndw'tT'.theiBdtl^     tlie  pttttlibM'^'tKM 

lk.^Hteaotif»IwoddtaBad9i*t6d^       iiild«r  Ifteprovifioto  of 

«tej|iflte.sBilui6  aifiiiirfliid  oiMnM»salo  fca*  a  ^lib^Ht^  eoft^ 

twflflfaBd^ftAtt^  iktt  cbapgtywce^*  akbongh  Boe  ooirtt^^ted-tiU' 

r iiflUa7B>cA41ife»l»tiibiq^  mM  Aotfitnidk ktb^the 

)  vratidtat  inido'flO'diAoteMif  lipon  th*  titttttiSerof'fite  oA^ 

iiifoatpptmaig^n  ftk  salo  to  ha^ro  been^bonteniidat^ 

^  1lM'»ftid]AMi*imoda  «f<]Niyiiig  the  price  iras  adopted 

ttrtfii  tsmi  aAfln  it^ecfnne  dne,:  bf  )^eadiiig'*coitipen8atio&; 

What  migfat  xndarJiifetatMotiQir  mupidous  va»,  Aht  Hie  dd>e 

VMrflwKptioffvto  Aelniiuaolioii  in  MaMli  \  and }«  wotdd  still 

toeQnipttelttr^n..tbei'piiiiBneiiB 'to  pn>ye-  at*dosBih>n  ]iKtr>  thafr 

lhiiiMiiiaftg|)QiHI|&)ttefaflU9l^         tomaki  a  sate  fiw  the  pur- 

pwritfrcraiitiail  compcwtatibiif  andHMIfir  gitin;^  fiecwitjr  for  » 

IttiofiitkiftiikM;.*  Btitlhioirat  Bot'io  be^tMslnitoA)  hnd^Ao 

Vlt«liagbaniitba«ipleMit  be  emifiidiAred  in  the  saitte  iriervras  i£ 

i»dAfr  had  been  due  todflie  pnnner  by  tbe«tiittur  at  tiie  date  of 

thittanavtml^imtrllial;  Oe  tfbnner  bod  snoceeded^'  or  acquired 

Qf^to  ft^ddyfr^ne  byt  tfaa  lattop ;  m  whidi  •  caee  there  #ottld 

tiMAeeanioi^Daan  to  tnafpeot^.th0Batiiro  of  tiw  original  trans* 

l^lMDi'^ahHBit'WOidd  hhve  been  ooknpetent  to  the  purchaser 

to^fkadMeempenflatioii  when  required  to  pay  the  price  at 

^  term  agreed  upon.     :Wtth  rofard  even  to  nova  debita, 

^  was  held  doiihtfiil»  in  one  of  the  earliest  casesi  how  fiir 


Digitized  by 


M   I 

Google 


9«i  DECISIONS  OF  THS  V^  OftT 

^~  ^~^ CrecEtora ofMerofaierton r. €oloiielC%thiiiKfl^ I'Wi JFufcelTai ; 

9.h^b^     Fol.Dict.(Mor.liS8.)  Btrt there Ind Kea« «NrleB nronjiit^ 
dieatarum  sinee  that  tube,  Iff  whMi'liie  fKrint'liad  h&mk  ftttSf 

SiaL  1699  0^  ii^detemuned  in  filvoiir  of  the  cndiftm;  JcAnrtta.'  ty.  BiusMy  SMh' 

1      Jan.  1751,  JnUft.  fifor.  11M>;  MvuMii,  Huttfar,  «m1  Cei 

a.  Cairns,  16fh  Fck.  I77I  CM&f.  App.  Bank.  N<^.  6) ;  IH^ 

c£Sr^  chdl9.FiiiIa7,19tiiNw.l790  f  JToi^.  Afip.  fliidct  NeilA); 
In  this  0806,  it  was  iMsH  that  aa  taftAoMiit  tricen  en  im 
antaonptial  contiact  wHiuii  vO  dajni  ef  the  tiaaklraplK^-  was 
ihyt  strode  at  by  tbe  ststntei  v  'Bank  of'  SMiand*  ^»  Stowaffi^ 
7iii  Feb.  1811 ;  Coitnaclciy.  Heademim,  Mi  Jidy  108.  Wldi 
regard,  agaui,  to  saled  made  ftr  aftir  priee^  it  wasalwayalitid 
that  the  banknipt  was  entitled  to  eater  into  tbaie  tip '  to  fbM 
y^ety  last  momeiit  befiire  his  baaLfupley  ;  and  tiie  private  Idkh^ 
ledge  of  tiie  pmehaser  did  not  aftet  tbe  tramteticm,  if  noOdag 
iiiifiurira8iiiteiided;B^iL90e;Heiilram  BeD,  llA  JiAy 
1816.  In  Hie  present  ease,  tfaoefare,  if  at  die  date  of  the  oii. 
ginaltransadaonalKmafidesalefora  fidr  priee  wastndyin. 
tended,  ttie  subsequent  convey aooe,  aMhongii  wifliai  -tiie  89 
days,  being  made  in  folfifanent  of  this  tisnisaotioh,  wm  eafe  nn« 
der  the  statute  189&  If  a  fidr  sale,  however,  iriis  not  in  Oi» 
eOntemplation  of  tiie  parties,  llie  traasaetfioa  idi^ 
Isngeable,  and  it  would  be  competent  for  the  pursueiB  to  prdw 
ibis  when  Hie  case  went  back  to  the  LoM  Oidinary ;  but,  o^ 
der  the  only  drcnmstances  now  befiire  the  Court,  and  eonfll- 
dering  the  cam  purdy  under  tiie  statute  1806,  his  Loitlflhqp 
was  inclined  to  alter  tlie  faiterlocutor  of  the  Lord  Oidinary. 

Lord  (Miigie  was  of  a  diifeient  opinion.  Unleas  for  die 
disposition  and  infeftment,  the  defender's  contract  woald 
have  been  unavuling  to  him  in  a  qnesdon  with  the  creditors 
of  his  fiither  adjudging  Ins  liferent  interest ;  but  both  the  diS' 
pontlon  and  iaftftment  irere  witUn  die  80  days,  and  weae 
dierefore  struck  at  by  the  statute.  If  it  were  held  that  dasy 
dould  be  protected  by  a  reference  to  the  prior  personal  Hgree^' 
ment,  without  tlie  stipulated  price  being  paid,  tlie  remedy  affioffd* 
M  by  that  act  would  be  greatly  narrowed  for  tfaefisture.  It  is 
true  that  a  mere  delay  in  takingsasine  under  a  preecpt  whiehitf 
granted  beyond  the  60  days  will  not  raider  tlie  infoftinenft  re^ 
ducible  because  it  liappeas  to  be  taken  within  the  time ;  but 
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1M9A9I  «•*  B4l«iftft».JJw>llv^  19*  Not,  1783,  /^4f<w.  1177).     -rr— . 

QoatiTMitiiti^m  wi^  tUfl.pe^uUaHtjr  «i  ike  caM>  thai  t]ie  h|i»*^F^nof 

iKir  gdwwirtw<wi^ . Jtei /»ij^t  4a  have  dmf  flMoner^  wd  iba 
QiHirt.  vfvre  nMyr^d  kjr  tlm  <qiroii»8liaQe  when  the  cvedi- 
toni  nMsppted  ^  <ciit.  4ow»  tbe  wife'«  ipfeftmwt.  But,  evM 
illiih«Be!fMimiii9tMf«%  tte  C<Nirt  were  mndi  di^^ded  incpi* 
mm;.  ai^,j40iilBrv^diiw  AJ^M:-* 

iilg  Wiea^ftenvwdi  ordered.;  but  the  oeee  Wee  wmUmOj  )oei»- 
1/mm«^USaiMJ^«kil9aQy  ThegemMlrule^aejiiiaj 
I^id  diowa  by.Iford  .Bfa»feM»  v^ae  0ial^  eft^  public  btehmpi. 
qyb  tbi^l^v^  md  npt  Iteect  of  tfaekuifcn^  xepOaM  Om 
dieiiribiMafii^  cvf  hie  efieetl;  4ukI  Hue  xbk  wad  egaia  eetoi 
1VM  tf  hia  I^wdfiUv  ib  tiie  <tee  of  M'KellarV  ^Credittm 
^.M'M^tbf  IH  Miejreh  1791^  f^er,  1114)  where  a  hiOn^, 
Immt  {?Wlod  .to  the  h<)ir  o£  <iiiq  of  hie  cieditarB  a  bend  o£ 
oefrebonatiepyto  enable  him  iemediately  to  a^jadge  the  eetato^ 
4«iPeiiirt  reteaed  ill  toto  both  the  bond  and  tte  diligeno^ 
i|if(  fQAiik  BeBi4e^  hi  tbe  jffeeeot  case,  then  wm  no  piiea 
paid>biat  neveLy  aa.  agreement  or  uiadentoading  that  the  ete^ 
piilatod  friee  ehould  be  imputed  in  eziinction  pro  tanto  of  a 
leiipir  debt  due  to  the  defender,  by  Mr  Oraham.  As  to  the 
plea  ibet^  if  the.  price  had  been  paid  by  the  deftnder  at  the  term 
agreed ««»  and  had  been  immediately  rec^ved  back  by  him^ 
4)as  would.haye  saTed  the  transaeticn,  and  that  the  res  geeta 
WM¥i  truth  6q[uivaleiit  to  this,  that  plea  was  alsQ  uateaable^ 
aa  wa9:l6imd  lA  the  ease  of  Bkikie  t.  Robertam,  9th  Marehf^ 
1781  (Jlior.  887).  His  Lordship  also  obeerved  thtft,  iiide*^ 
paiHWytly  of  the  a6t  1696,  and  np^a  the  eeinftioii  hi9\.  a 
tranaa^n  like  tilua  between  cotgmirt  and  eoD6deiit  peieeney 
and  whore  the  insolvency  of  the  greater  could  not  be  un* 
kn^wn  to  the  grantee,  would  be  set  aside.  Upon  these  grotmds^ 
his  L^dship  thoMght  that  the  interlocutor  of  the  Lord  Or<» 
diaary  waa  right  in  all  ita  bearings. 
IjordGiUm  had  seen  no  reason  to  alter  the  opinion  he  had 
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,'^  T  '*'    and  wbidi  ciHiGarred  ifijyti..t]|at  deUreied  1)7  .JM>^fA  iBaJgW!- 
^^££2^**  The  Lord  Ondiwry  bad  not,  in  hw  aftt«(oprt^«r,  fitted       t^ 

the  difltinctioxi  het«reeo  tpwaf^piw  wbiqtiliCfVOe  Jtotib-.^tifrfd 

22*J^^^iato  and  conDfleted. within  aarty  days  of  ih^ bfifikipip|;i9]^..IV)4 

..^      tiiQfiewhkh,althaagh(notamii4etedii]Milwi^^ 
o^m  of     had  been  entered  into  prior  to  tbittpfsripd^.  ,TJj|der,tbe,||tatiit^ 
^"^  n0V(d]mtar7deed«ftheldnnfrd09cnptiwfOY4dh^9^^ 

which  would prqudioe  thea»ditoci  of  IJmi  Vanh^npt  ;.hvt.FiwPB 
an  obligation  to  gprant  a  oonveyanoe  was  ent€9:fd  int^j^re^ 
the  sixty  days,  aa  in  the  present  «ase»ilie  ^Q^fywoa,  Srilowiiig 
upon  it^  althott^  within  tiie  statirtory  peoriodr  was  «ffiael»al, 
being  only  in  fnlfihinent  of  the  pce<existi|ig  obligaticyiw  Tbe 
prfMDt  ease  was  quite  diffiereBat  &om  tbatp^  an  9fftfifanf^t  to 
securo  a  former  debt.  Such  a  .oonv:eyanee  w^uM  qndiwliledljr 
he  struck  at  by  the  statute ;  hot  where  is  wyis nierefey  infuKI- 
Bient  of  aprior  obligation  to  gi;snt  aa  absohits  divositioB^it  Fss 
unchallengeable;  for  in  such  a  case  the  actual  cooreyaneeiilinst 
be  held  to  draw  back  to  the  date  of  the  obligation.  Upon  Aa 
admitted  £m^  of  the  case  (and  no  <>th«r8  can  AtpNssntheitaken 
intocoasideradon)  it  must  be  asBomedihat  thcren^fl  a  teit  and 
absolute  sale  for  a  price  contemplated  by  the  parties;  tike  mis- 
aye  imposed  an  obligation  on  the  defender,  whidh  flie  law 
would  have  compelled  him  tafiilfiL  The  diqKMition  was  not, 
therefore,  a  gratuitous  alienation.  It  was  in  every  sense  of 
the  word  a  necessary  deed;  and  such  deeds  are  protected  by 
the  terms  of  the  statute.  It  might  stUl  be  redudUe,  if  actual 
fraud  eoidd  be  prored ;  but  there  was  nothing  to  pr^^tv  sale 
to  the  defender,  because  he  happened  also  to  be  creditor  to  the 
seller.  It  did  not  appear  that  it  was  done  with  the  view  of 
giving  him  a  preference  aver  the  other  creditors,  and  it  was 
not  to  be  presumed  fraudulent,  in  consoquence  of  the  near  con- 
nexion between  the  parties. 

-  TkolA)rdPreaUkniwmi^Ae^wme9fki<m.  'HiotnnMb- 
tion  in<^ttB8tio(n  must  be  considersdas-  an^mevoua  salfrby  a^pro** 
prietor  to  one  who  was  e  oredltop  of -Us,  for  a  prioa  which  was 
stipdated  to  bepaid  at  the  next  tmnof  Whitsimday  ;.«nd  the 
emiveyance,  having  been  granted  in  fulfilment  of >this»  did  not 
fell  under  the  statute.  It  did  notatterthis  viewtof  the  tiaasac 
&on,  tiat,  at  tiie  term  when  the  price  beeamepayable,  a4ifoent 
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lunrmgftiien  dlscotre^  that  hi^  debtor  iras  in  in^lrent  circum-  p^j*^^^ 
rtaiid»i:    Thtii^ira8  0<yi9ibigtopi<feTieAtUmtli^  , 

|aiiKt^tliefifti^'^6iild  gtf  profeMwM  ^ttinction  of  the  touch      r~* 
YaiWd^m'he^  H^A  k^itistr  the  sdler.    It  w(ftAA  have  heenf^J^fj^^^l. 
4ik»6  ffiff^r^  If  th^  inteiition  really  had  been  from  the  be^      -7-— 
Tllhg  feglvfeflie^dcfiteder  areal  seMiriljr  to  this  extent  fer  hfcgjj^*^ 
-fetiMefdifeM;  aha  V  thia  oooM  le  ph}TM  to  have  heen  tlte 
1^^'hftktlre  of'fhe  ^nsaiitioii,  it  trotdd  stiS  be  ledttcible.    But 
tiiti  Wii^riiot'to  be  pr^stzmeA  at  present ';  and  the  ease,  fhe^ 
'Ibi'e,*  Ai  nbtMi  linden  ther  provisions  of  the  statate. 
•*  'Illdt' totdflhips,  therefbre,  <  Reed  the  int€!rlofctttor  of  iheJ«^«nt. 
^'tiOrd^Ordbiai^eotopIiAied  of,  so  far  as  ihe  same  reduces 
^  aikd^diSAii^iis  upon  ^e  grounds  of  the  Act  of  Parlmmeiit 
^M6^'i  Sihdreniit  to  Lord  Moncr^iff,  Junior  Ordinary,  ih 
*  pikce  of  'Loi^d  FuBerton,  to  proceed  in  the  cause  al3  to  hi? 
^  U6fMApillat^  seem  prdper,  reserving  all  ^estions  of  eatpen- 
:«  s^  Mac  inde7 

'Bita)i'^iltMIM,«Or&8fy.        Act  Sk^^  Afudmtm.       E^hmrd  MfMiOm, 
../•  ft»  P- A  t^go^  ! :     Alt.  JMm  qfFae.  {J^l^epj  Baiird,  Gr^Jum  Sypm^ 
.  JT^  ofx' DicftfQfiy  W.  £U  Agents.    .    J/.  Cleik. 


'l.   r  :». 


•  .  •>  ;i    -.   / .  •  •    . 

PIRST  DIVISION. 

a /ns&n^^My  1880. 

»  1 

WILLIAM  PATTISON 

agakufi 

P.  CAMPBELL. 

Kmooxsti-^ExPBiMBS^i-^  defondar  having  biet^  (ueMried 

4    noiih'ewpemaea^amd  uftemoa^d^yima  rrference  t9,hi8  wUhy 

the  ^Oawrt  fiBvm^.  decerned  againH  Aim,  vAth  empmuee 

from  th^  date  ofthejint  interhcutar^  but  taUhoui  ea- 

•  .  pTBeefy^reeaUing  it ;  and»the  defender  haning  afterwarde 

.  got  hie  esfpeneee^  ae  found  due  by  the  firet  interlocutory 

audited,  and  approved  of  bg  the  Court y  and  having  there^ 
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DECI8ICXN8  OF  T^ 


ife-m 


f  Feb.  1830. 


-PatfiBon  V. 
Campbeii. 

Procea. 


after  charged  the  pursuer  for  paymenf-r'^wtpenmn  of  the 
charge  euatained  aa  competent ^  andfounfi  that  the  mi^m- 
quewt  judgment  of  the  Court,  decerning  in  term^  of  thfi 
libel^  toad  a  virtual  recal  of  the  premot^  intertqcutar  tu  to 
ewpensesy  ae  well  ae  the  merite. 


Sufpender*8 
Plea. 


pATTigoK,  as  trustee  on  the  sequestrated  estate  o£  Laurie  and 
Sons,  raised  an  action  of  reduction  against  Campbell  &r  se^ 
ting  aside  tbe  indorsation  of  a  bill.  The  Lord  Ordinary  r^^ 
pelled  the  reasons  ot  reduction,  but  found  no  exp^oses  due* 
Both  parties  presented  reclaiming  notes.  On  the  ments,  the 
Court  (17th  January  1827)  adhered,  ^  \rithottt  prqudiee  to 

*  the  pursuer  giving  in  a  minute  of  reference  to  the  de£endei^ 

*  oath  before  extract^  But,  on  the  reclaiming  note  for  the  de- 
fender,  the  Court  altered  as  to  expenses,  and  fotuid  the  ptir- 
suer  liaUe  to  the  defiander  in  expenses. 

The  pursuer  then  gave  in  a  minute  of  reference  to  the  do- 
fimder^s  oath,  which  was  sustained ;  and  the  defimder  having 
accordingly  deponed  upon  the  reference,  the  Lord  Ordinary, 
upon  advising  the  deposition,  found  the  oath  negatiye ;  ^  ct  nm 
^  repels  the  reasons  of  reduction,  and  assoilzies  the  defender; 
^  but  finds  no  expenses  due  to  either  party  incurred  since  the 

*  interlocutor  of  Court  of  the  17th  January  1827-' 

The  pursuer  then  reclaimed ;  and  the  Court  altered  the  in- 
terlocutor of  the  Lord  Ordinary ;  *  find  the  oath  of  tiie  defen- 
'  der  affirmative,  and  therefinre  sustain  the  reasons  of  reduction, 
^  and  reduce,  decern,  and  declare,  conform  to  the  conclusions 

*  of  flie  libel ;  also  find  the  defender  liable  to  the  pursuer  in  ex- 

*  penses  incurred  by  him  since  17^^  January  18275**  &c. 
The  pursuer  then  lodged  his  account  of  expenses  from  the 

17tii  January  1827 ;  while  the  defender  lodged  his  account  of 
expenses  to  tiiat  date.  Both  w^are  audited,  and  both  were  df* 
proved  of  by  the  Court. 

The  defioider  having  given  the  pursuer  a  chai^  for  pay- 
ment of  the  expenses  incurred  prior  to  I7<ih  Januaiy  1827}  the 
pursuer  presented  a  bill  of  suspension,  wUch  was  passed. 

'  Pleaded  for  the  suspender-— Although  the  int^Iocutor  of 
17th  Januaiy  1827  found  tiie  charger  entitled  to  expenses,  yet 
t)iat  interlocutor  was  departed  from  by  a  mutual  contract  of  the 
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parties,  in  virtae  of  the  reference  to  oath  which  was  given  in  and  2  Feb.  I880. 
sustained  by  the  Court,  and  upon  which  reference  flie  charger    '"'■'V^**'- 
deponed.     This  reference  having  been  accepted  by  the  charger,  ca^J^L 
the  parties  thereby  entered  into  a  judicial  contract  or  transaction,      •— ^ 
by  which  they  agreed  to  depart  from  the  judgmentis  already  pro-  p*"****"* 

Bounced,  and  to  peril  the  cause  upon  the  oath  to  be  emitted^      1. 

and  the  judgment  of  the  Court  to  be  pronounced  thereon.  Suspender's 
The  judgment  finding  the  charger  entitled  to  expenses  was    ^^ 
thus  judicially  departed  from  by  th^  refierence ;  and  the  attempt 
now  made  to  enforce  that  judgment  is  liable  to  be  summarily 
recalled  or  suspended. 

The  effect  of  a  reference  to  oath  is  a  rejection  of  all  the  evi- 
dence upon  which  the  previous  judgments  have  been  pro^ 
nounced ;  and  such  evidence  being  so  set  aside  by  the  parties, 
the  judgments  proceeding  upon  it  cannot  continue  to  be  in 
force.  Lord  Stair,  in  iq>ealdng  of  the  different  acts  of  litiscon- 
testation, mentions  refer^oe  to  oath  among  the  first  of  tl^, 
which  he  states  as  a  judicial  contract  between  the  parties  ;  t. 
7,  9;  iv.  40,  8,  and  44,  6. 

Although  the  Court,  in  the  last  interlocutor,  did  not  per  ex:- 
pressum  recal  the  previous  judgment  which  had  hem  pro- 
nounced, yet  that  was  unnecessary,  because  it  was  not  a  valid 
flubsi^ting  judgment ;  it  had  been  put  an  end  to  by  the  refe- 
rence. It  was  therefore  unnecessary  to  re^al  it  expressly, 
when  in  hd  it  was  recalled  by  a  judgment  expressly  oppo- 
site to  and  contradictory  of  it.  The  judgment  upon  the  re- 
ference, sustaining  the  reasons  of  reduction,  certainly  put  an 
end  to  the  previous  judgment  repelling^  these  reasons,  and 
at  the  same  time  must  be  held  to  have  put  an  end  to  that 
part  of  the  interlocutor  which  r^arded  expenses.  As  this 
charge  is  not  given  upon  an  extract  of  a  subsisting  judgment 
in  causa,  it  must  necessarily  be  suspended.  A  reduction  is  not 
necessary,  because  there  is  nothing  to  i^uce ;  the  plea  of  the 
kuspender  is  not  that  the  Court  should  in  this  form  review 
their  judgment,  but  that  there  is  no  judgment  admitting  of 
bdng  reviewed ;  and,  dierefore,  all  he  asks  is  to  deny  effect  to 
what  is  in  itself  a  legal  nullity,  viz.  a  decreet  extracted  with* 
out  any  warrant.  ,The  objections,  therefore,  to  the  compe- 
tency of  the  suspension  stated  /or  the  chaerger  are  not  wtS, 
founded. 
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No.  7D« 


Pattison  «. 
CiampbelL 

Charaer*v 
Fleas. 


t  Feb.  1830.       Pleaded  for  die  cha^er^ 

1.  The  decree  upon  whidi  this  charge  was  given  waa  i»t^- 
nounoed  in  foro  contradictorio ;  and  it  ia  not  oompetent  to 
challenge  such  decree  by  way  of  soapenflion. 

2.  The  auditor's  r^ort  was  approved  of  by  tlie  Coort; 
and,  by  the  8di  sectim  of  the  act  of  sederunt,  8th  February 
1806,  that  judgment  is  now  final.  The  forms  prescribed  by 
that  act  of  sedaimt  were  strictly  observed  in  every  particular ; 
and  the  report  of  tike  auditor  was  approved  of  by  the  Court, 
without  any  objection  on  the  part  of  the  suspender.  8o  that 
not  only  the  interlocutor  finding  expenses  due  was  final,  but 
the  amount  of  these  expenses,  as  now  charged  for,  was  asoer- 
tsdned  by  a  final  judgment  of  the  Court. 

3.  The  decree  upon  which  the  chai^  proceeds  was  pro- 
nounced in  the  Inner-House ;  and  the  Court  hais  no  power, 
under  the  late  judicatory  act,  to  review  their  own  judgments. 
As  the  Court  cannot  review  their  own  judgments  directly,  it 
would  be  a  fraud  upon  the  statute  to  allow  them  to  do  so  in- 
directly, in  the  manner  here  attempted. 

4.  The  whole  proceedings  iA  the  former  case  shew  that 
the  Court  intended  to  award,  and  did  actually  award,  causa 
cognita,  those  expenses  for  which  the  present  charge  is  given. 
The  plmn  meaning  of  the  interlocutor  of  17th  January  was, 
that  whatever  might  be  the  result  of  the  reference  to  oath 
(which  was  reserved)  the  charger  was  liable  for  the  expenses 
to  that  date.  There  are  many  instances  where,  before  even 
admitting  a  reference  to  oath,  the  party  has  been  found  liable 
in  previous  expenses.  This  practise  is  very  general  in  the 
Jury  Court.  The  meaning  of  the  Court  is  fiilly  explauned  in 
the  last  interlocutor  upon  tibe  deposition ;  for  they  there  find 
the  defender  liaUe  in  expenses  from  the  17th  January  1827) 
without  recalling  the  previous'  interlocutor  finding  the  pursuer 
liable  in  expenses  previous  to  that  date.  And  such  was  the 
understanding  of  the  suspender  himself,  by  his  making  no  op* 
position  when  the  auditor^s  report  was  ^^proved  of« 


Judgnienu  The  Court  sustained  the  reasons  of  suspennon ;  but  found 

no  expenses  due  to  either  party. 
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Lard President^Thete  is  no  diflSculty  in  this  case.    When  aFek  issdi 
a  party,  after  losing  his  cauae,  offers^Ji^^^Q^CAtQitbj^o^^of    ^-^y^"^ 

to Mb^^t  .%ej?^^  jn  erqyi^m  R^q^i^i^,.  tbi^  l^aalif a|r#  Um^     — ^ 
e^tcisdy  mentibiied,in  Jljbe  ji^ti^lopu^jr^  ,But  lrikeCeno*JuBlf.^•'«*»'• 
cause,,  f»ei^^  ^  w4l  as^  merits,  r  ^  In  tlbis  case^.tliejudgptnent  Opinion  of 
fiildmgfihe  suspe^^  before  ther^wi»fwiy^®**^ 

referen(^tto,oath;  was  .merelj;  a  corollary  io  tbe  judgment  qgoi  the 
merits,. and  ^as  not  meant  to  find  these  expenses  due  indiqp^pr 
denfly  of  the  iperits.  The  reference  opened  up  the  trholer.cauie  | 
and.Ihe  Uyst  interloinitor,  finding  the  jreverse  of  the  fanner,  al* 
though  it  did  npt^ in .e^q^ress  words  recal  it,  ipvfifi apply  to  the 
finiUng  of  expenses  as  well  as  to  tbe  merits. 

Lard  Bahray  was,  of  the  ^eame  .opinion — The  oaili  upon 
the  ^rencejpi^t  ,^h  e^id  to  the  previfous  judgments  bpth  on 
the  mei^ts  and  expenses^^  This  is  clearly  the  equity  of  the  4»ise. 
But  the  bWnder  here  was  that,  ^ifter  the  reference  was,  dicM 
posed  of,,th(Q  founts  of  expenses  on  both  sides  were  gi(yen.in» 
and  both  were  approved  of.  It  is  this  which  creates  the  diffi* 
eulty.in*the  case.  Bi;Lt,I  think,  upon  the  whole,  thisv^rnvst 
have  profceeded  flEom  mere  inadvertency ;  and,  as  it  is  an^ob- 
vious  blunder,  %  think  the  justice  of  the  case  requires  that  the 
party  should  be  allow^^^  the  form  of  a  su^pensioxi,'  toVhava 
it  corrected.      ,  .   *  ...  ,      ...      i 

Lard  Gillie,  tboi^ht  the  Court  had  power  to  piit  mf^tten^ 
right,  in  the  9amf^  way  that  they  would  be  entitM  to  oorsect^a 
clerical  blunder  in,  an  ip^rlocutor.  It  was  as  u^necesgi^;,  in 
express  words,  to  r^al  the  findiof;  of  eevpenses,  as  it  was. to  do 
so  on  the  in^ts*  i  .         ,  .     .       .  <  \     .  : 

Lard  Craipie  dioubted  Jbow  f&r,  in.  the  p;utipular.  pii^umii. 
stances,  of  the  case,  the  Court  could,  in  the  form  here  Jmor^ed 
to,  recal  or  undo  tbe!  i^rp^^ipra9ee^gSv  .     . 

.      t     ,'        ,.-,♦.;*,..      -..,-,..,.. 
Jxiti  I^efioton^  Ordinary.       Act  Skene^  John  Hamilton.        John  Patiitan^ 
W.  &  l^ggnt    '  'Alt.  S<a^*Qitu  (ti^")  J,  H^  Dtclisin.      John  Ymng^ 
Agent        2>.  0Mb>.    -'   - -•    ^  *""•  • '"^   ■  •   f  i     .      "    •  .- 
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FIRST  DIVISION. 

No.  LXXI.  2  FOfuary  ISSft 

WESTON 

ugainait 

BEOUGHTON. 

FoMiON.— PB»s<?axrTioN*-— Annualeent.— -J  ifademtn 
in  London,  hamng  made  furnishings  to  a  SotOch  ojicet 
who  died  abroad,  leaoing  prcperty  in  SooOand  comoejfei 
in  trust,  and  having,  at  the  end  of  ten  years,  constiiuied 
his  debt  against  the  trustee  in  Scotland;— found,  that  al^ 
though  the  defence  of  prescription  was  to  be  Judged  efa^ 
cording  to  the  law  of  Scotland,  where  the  action  was 
brought,  and  where  the  funds  to  be  dwided  were  siiu^Us, 
the  pursuer'^s  claim  for  interest  upon  his  debt  was  to  hs 
regulated  by  the  law  of  England,  according  to  whksk 
ouch  daim  could  not  be  sustained  previous  to  the  date  ^  I 
ihe  decree  of  constitution. 

Thk  late  Colonel  M^Nttl,  who  was  bom  in  Scodand,  and  bad 
estates  there,  resided  for  some  years  in  London,  and  employed 
the  claimant,  Weston^  as  his  tailor.  Early  in  1808,  ha  went 
out  as  envoy  to  Louiriana,  when  considendUe  fiimidihigs  weio 
made  to  him,  and  articles  were  also  subsequently  sent  mi 
He  died  abroad  the  same  year.  In  1819)  Weston  used  an  ar- 
restment, ad  jurisdictionem  fundandam,  in  the  hands  of  Mr 
Houghton,  to  whom  Colonel  McNeil  had  eonvegred  his  pro- 
perty in  trust,  and  then  brought  an  action  of  constitution  of 
the  debt,  in  which  he  obtaiaed  decrea  in  absence.  Thereafter, 
he  raised  ^  multiplepoinding  in  the  name  of  the  Bank  of  Scot- 
land, in  whose  hands  the  balance  of  the  price  of  an  estate  be- 
longing to  Colonel  McNeil,  and  which  had  been  sold  by  him, 
was  deposited*  In  this  action  the  pursuer  insisted  for  pay- 
ment ^  the  original  debt  and  interest  since  January  ISCK^w— 
In  defence  prescription  was  pleaded. 
The  first  question  was,  whether  the  case  fell  under  the 
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SoolB ttMdBMil pnattiptbii,  or  tinder  the  English  rtalftte  of  sFeUiio^ 
lioulatioM;  udiqpoa  Am  point  the  Court  heUtinitfh^  '-^i  — ^ 

iar  the  j^bdpal  ram  vadto  be  decided  by  tiie  law  ofScodaiid,^^^^ 
where  the  action  had  been  biooght,  and  where  the  fimd  to  be      —i-. 
divided  was  situate.     And,  according  to  this  law,  they  held^^'^^  . 
thai  Hie  (lea  of  prescription  was  elided  by  the  cilcmBstaDces^nmM^rMNb 


of  tlie  case;  seo  Report,  24th  February  1826. 

The  neoct  question  was,  whdher  the  claim  of  the  pursuer  to 
interest  upon  his  debt  from  January  1809  was  to  be  regiv- 
lated  by  dte  law  of  England,  or  by  fluit  of  Scotland;  and 
theff  Lordships  held  that  it  was  by  the  former  law  that  Urn 
claim  must  be  detormmed.  The  opinion  of  English  conn* 
sel  was,  therelbre,  taken,  which  was,  that  according  to  the 
law  of  England,  and  the  terms  of  tike  testator^s  settlement,  no 
claim  for  interest  on  the  balance  of  the  pursuer^s  aocounts,  for 
miy  period  antecedent  to  the  diite  of  the  decree  of  constitiition, 
could  be  supported. 

The  Court  accordingly  repelled  the  daim  for  interest  prior  JudgoMnt 
to  file  date  of  the  said  decree  of  oonstitution. 

AdLMMmePU.       J.  J*  Frater^  W.  8*  Agtnt.         AH.  Jf«fTi^       A»^ 
FMiy,  oful  BMerOtnj  W.  S.  AgenU.        S.  Cledc 

C. 


SECOND  DIVISION. 
N0.LXXIL  2Fe6rttaiyl8». 

JOHNSTON 

agaim^t 
ROBERTON. 

CAmomm^^BiLL  ov  £s:cHAVOK.->-»JMtiliomr/»f  Me  no. 
eeptw^jfabU^eUegedtohafieb^mgrwiiUd^ 
party  for  ike  drawer^  aeeommodatkn,  hming  paid  the  os^ 
tmte  to  an  indonee^  is  not  entUM  to  an  aemgm&i^m 
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DECISIONS  OF  THE 


NikTi 


JcAinaiGO.  v* 
Roberton. 

BiUqf  Ea» 


t¥0h.im.  -  ^x^faifut  fkedrawefrofthe  Utb^  and  Migence  rtrimidnffm 
t/,  (liffkouffh  the  agent  of  the  indareUj  upmm  teodting  pmj^ 
meni,  haee  bound  his  constUuent  to  eafmntte  an'asiignu^ 
tion  to  the  debt  and  diHgenee  genmraUf. 

William  CtrAftiE  dre^  a  bill  on  John  Cuiriey  and  ndoned 
it,  after  acceptance,  to  Roberton,  the  deftnder,  who  disMdiiited 
it  with  a  bank.  The  acceptor  having  filUed  to  ratiDe  the  UB, 
it  was  proteited  by  the  bank,  and  afterwards  psdd  by  the  de- 
fender, who  ilien  raised  diUgenoe  in  his  cfwn  name,  andappie- 
hended  the  ecceptor.  Jidinston,  the  piinuer,  then  came  for- 
ward as  the  acceptor's  law-agent,  and  procured  his  liberatifm, 
in  consequence  of  granting  a  cautbnary  obligation  to  Rober- 
ton, that  the  acceptor  would  present  himself  within  a  spedfiad 
poiod.  The  acceptor  fiuling  to  appear,  Johnston  was  imde 
the  necessity  of  paying  die  debt,  and  thereupon  received  tke 
following  obligation  from  Roberton's  agent: — <  As  yon  have 
^  this'  day  paid  me  the  debt  due  by  Mr  Currie  to  Mr  Bober- 

<  ton  in  consequence  of  your  cautionary  obligation,  and  for 

<  which  I  have  granted  you  a  receipt,  I  hereby  fiBorther  bind 
^  and  oblige  my  constituent  to  execute  an  assignation  of  the 
^  debt  and  diligence  at  your  expense,  and  to  deliver  up  die  di- 
^  ligence  on  your  paying  the  expenses  incurred  in  the  pre- 


Under  this  obligation,  Johnston  demanded  an  assignatioii  in 
terms  that  would  entitle  him  to  operate  hb  relief  as  well  against 
the  drawer  as  the  acceptor ;  but  this  having  been  refused  hj 
Roberton,  Johnston  brought  the  present  action  against  him, 
in  order  to  have  it  found  that  he  was  bound  to  grant  such  an 
assignation. 

In  defence  it  was  alll^ed,  that  although  Roberton  had  disooiist- 
ed,  retired,  and  raised  diligence  on  the  bill,  in  his  own  name,  jet 
it  was  in  reality  for  behoof  of  the  drawer ;  and  that  the  punatf 
was  aware  of  this,  and  also  tawW  that  his  client,  die  acceptor, 
was  actually  the  debtor  of  the.  drawer.  As  evidence  of  these 
averments,  the  defender  referred  to  a  letter  written  by  the  pur- 
suer to  the  drawer,  in  consequence  of  his  having  been  emplojed 
by  the  acceptor  to  prooure  a  suspension  of  the  diligence.  Tkis 
letter  stated  that  the  contents  of  the  bill  were  larger  than  Ae 
sum  due  by  the  acceptor  to  the  drawer,  and  proposed  that  the 
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aialter  dtbald  be  bMsA  hy  flie  forner  paying  wltftt  he  aetnally  9  Veb*  lasds 
ow%d  to  the  latter*   .On  the  oth^  hand,  fhe  punuer  denied   *^  i  "^^ 
diaihekmwihttt  ihl»  defeikder  was  acting  for  behoof  of  ihe^^j^^^' 
drawer ;  and  aflbrmed  tiuit»  aoeording  to  his  information,  the      — — 
bill  was  substantialljah  accommodation  bill  to  the  drawer,  ^^aut^Ts^ 
aooepier  bebg.dae  lum  only  a  trifling  sum.  change. 

^ille  Loid  Ordinary  pronounoed"  the  following  interlocutor 
and  <qnni0n :«— ^  Finds,  that  it  appears  that  <he  late  John  JoIul- 
sfeott)  jun.  was  bound  by  his  bond  of  presentation,  and  the 
fiilure  of  John  Currie  to  appear,  to  pay  the'  bill  libelled,  as 
fixr  John  Currie^  the  acceptor,  and  that  without  any  right, 
to'demand  an  assignation  of  the  bill  or  diligence  tbei^eon 
agafaifit  William  "Currie,  the  drawer :  Finds  that,  neyerthe* 
lesBy' it  appears  that  Mr  Fleming,  the  agent  of  the  defender, 
granted  to  the  said  John  Johnston^  jun.  an  obligation  bind- 
ing the  defender  to  assign  the  same  without  Umitation  :  But 
finds  it  denied  by  tiie  defender  that  he  gave  any  authority  to 
Mr  Fleming  to  grant  such  an  assignation  as  against  William 
Currie ;  and  finds  that  such  authority  cannot  be  presumed, 
and  is  not  offiared  to  be  proved :  Therefore,  sustains  the  de* 
fences ;  assoilzies  the  defends,  and  decerns :  Finds  him  en* 
titled  to  expenses. 

*  Note — The  argument  of  the  present  porsner,  that  there 
was  at  least  a  misunderstandmg,  and  that  he  ought  to  be  re- 
poned  upon  getting  back  the  money  paid^^for  the  unautho- 
rised assignation,  would  not  ayail  him.  i  For,  if  there  was  a 
reponing,  he  must  be  {daced  under  the  bond  of  presentation, 
and  so  liable  to  pay  the  money  for  Jrfm  Currie.  The  Lord 
Oidinary  conceives  that  the  acceptor,  or  the  agent  of  any  ac* 
ceptor,  paying  a  bill,  has  no  right  to,  and  ought  not  to  ob< 
tain' an  asragnation  as  against  the  drawer,  for  that  is  just  en« 
aiding  him  to  force  payment,  in  the  first  instance,  from  the 
drawer,  contrary  to  the  nature  of  the  bill.  An  indorsee  may, 
however,  grant  such  an  assignation,  but  is  not  presumed  to 
have  authorised  it,^ 

The  pursuer  reclaimed,  and  pleaded^^l.  If  the  defender  was  pursuer's 
a  bonai  fide  onerous  indorsee,  he  could  suffer  no  harm  by  grant-  ?1^^ 
ing  an  unlimited  assignation.  On  the  other  hand,  if  the  drawer 
was  creditor  of  the  acceptor  to  the  extent  of  the  bill,  and  so 
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JohnBtonOi 
Soberton. 

CauAon»r. 
BiUtf  S9» 


%  PdiK  18S0*  trulj  his  caiilioaer  in  the  obBgsfion,  mieh  asrigiiatidB  ironU 
not  vo^xBtt  Urn.  But  if,  as  is  positivdy  avenedy  tha  b31  mi 
sdbfltttiiaally  an  accommodation  bill  to  tihe  drawer,  i^Birtioa 
would  be  done  to  the  pursuer  by  sanctioning  tiie  defender's  re* 
fosal  to  execute  the  assignation  required. 

2.  But,  independently  of  general  groands  of  equity,  flie  da* 
fender  is  legally  bound  by  the  obligation  of  his  agent  to  giant 
an  unqualified  assignation.  The  granting  of  this  obBga&m 
was  not  an  act  beyond  the  oidinary  powers  of  an  agent,  or  ims 
which  required  express  instructions  from  the  dient  But 
whether  the  defenderwas  originally  bound  or  not  by  the  act  of 
his  agent,  in  consequence  of  his  having  taken  benefit  by  it,  hd 
certainly  became  bound  to  fiilfil  the  obligation.  At  aU  evCDts, 
he  cannot  be  found  entitled  to  withhold  the  aasignatien,  sad 
at  the  same  time  to  refuse  to  restore  the  money  wUch  iraS 
padd  on  the  £uth  of  its  being  granted. 


Pursuer^a 
rieaa. 


D^^er*8  Jnawered  by  the  defender— 1.  He  cannot  bd  called  upon  ttf 
grant  an  assignation  whidi  would  create  a  daim  against  fttf 
drawer,  his  own  constituent,  and,  by  consequoice,  a  daim  of 
damage  or  relief  at  his  instance  against  the  defiender  lamdL 
The  pursuer  is  in  no  better  situation  than  the  acoq)tor,  fcr 
whom  he  was  cautioner ;  and,  assuredly,  the  acceptor,  if  he  had 
paid  the  bill,  would  not  be  entitled  to  an  assignatioii  which 
m^ht  confer  upon  him  a  right  to  recoTer  from  the  real  credit 
tor  in  the  obGgation ;  Ersk.  m.  5, 11. 

2.  The  defender's  agent  had  no  powers  to  bind  him  to  giant 
an  assignation  so  as  to  give  the  pursuer  a  daim  not  ody 
against  the  acceptor,  for  whom  he  had  paid  the  monejr,  bat 
also  against  the  drawer ;  and  the  agenf  s  letter  neither  con« 
tains  nor  implies  such  an'obligation;  Smith  t>.  Bogle,  11th  Dec 
1811.  Indeed,  under  the  drcumstances,  the  pursuer  codd 
uot,  in  bona  fide,  have  dfher  adced  or  talcen  an  assignation 
such  as  it  is  now  maintained  the  agent  agreed  to  {Hrocore. 

Judgment  The  Court  unanimously  refused  the  reclaiming  note. 

Urd  Maokenme,  Ordtnary.  For  the  Funuer,  GreemhUUt.  WUSm 
Maekerty^  W.  &  Agent.  For  the  JWeiider,  Kea^y  Grakm  BtU» 
John  Courts  Agent        T.  Clerk. 

S. 
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SECOND  DIVISION. 

Ho.  LXXIII.  4  FO^rumy  1830. 

JAMES  CAMERON 

against 
DAVID  M^EWEN. 

AAXSSTMEyT.—— Heritable  and  Moveable.— ^Execu*- 
TioSw-*PmocBfis.— ^n  heritable  enbject  being  conveyed 
bg  am  em  Jiwie  absoMe  tUk,  qadlAfieA  by  an  agreement 
ihaty  tipon  payment  of  a  dAt  due  by  the  dieponer,  the  die* 
pomee  ehouM  reeowoeyj  or^  in  case  of  a  eaie^  assign  any 
security  taken  by  him  for  the  price;  and  the  dispones 
having  sold  the  sut^eet  and  taken  a  bill  in  his  own  name 
for  part  of  the  price^  and  declared  this  sum  a  real  burden 
on  the  subtfect-^-^n  arrestment,  used  in  the  hands  of  the 
disponesj  before  payment  of  the  bill,  by  the  purchaser ,  as 
creditor  oftheoriginal  disponer,  is  a  competent  diligence  te 
attach  the  surplus  of  the  price  after  satisfying  the  dispo^ 
nee's  debt. 

Argued,  whether  an  execution  of  a  summons,  eoftended 
after  the  calUng  in  court,  is  competent  to  sustain  the  in^ 
stance. 

William  Owleb  conveyed  an  heritable  sabject  to  David 
M^Ewen,  by  an  ex  £acie  absolute  title,  but,  according  to  a 
verbal  agreement,  in  security  of  past  and  future  advances 
by  M^Ewen  lo  Ovler.  Under  this  agreement  M'Erren,  as 
allied  by  hkn^  had  power  to  sell,  diough  he  was  not  boand 
to  exercise  h;  and,  on  the  other  hand,  upon  payment  of 
the  debt,  Owler  wiM  entitled  to  a  reoonveyMice  of  the  property 
]f  unsold,  or  an  assignation  to  any  securities  which  M^Ewen 
jnight  take  for  the  price  in  his  own  name. 

M'Ewen  afterwards  sold  the  property  to  James  Cameron  at 
de  price  of  L.7OO,  of  which  sum  L.200  was  paid  at  the  time, 
and  abill  was  granted  to  M^Ewen  in  his  own  name,  dated  12th 
September  1816,  and  payable  at  Martinmas  eosuingt  lor  the 
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4  Feb.  1880.  balance  of  L.SOO^  which  beddes,  m  die  dispositi^ 
^  ▼         was  declared  a  real  burden  on  the  conyeyance. 

M^wenl^        Cameron  was  creditor  of  Qwler  for  upwsrdfl  of  L.200 ;  and 
*-v--      in  order  to  secure  payment  out  of  the  alleged  surplus  of  Ae 

^J^^JJ^  price  of  pwler^s  property  sold  to  him  bej'^ond.M^Ewen^s  debt 

jdovetMe,       to  Owler,  he  used  an  arrestment  in  M^Ewen^s  hands,  which 

FmSr      was  dated  16th  September  1818. 

A  summons  of  furthcoming,  proceeding  on  this  anrestment, 
was  raised  before  the  Ms^ii^Tates  of  Dundee,  upon  the  15tfa 
September  1823^  and  was  called  in  court  on  16th  October  £d- 
lowing. 

M^Ewen,  having  taken  ont  the  summ<ms  to  see,'Teturaed  it 
with  the  preliminary  defiance,  that-  no  execution  of  ike  eum- 
mons  had  been  returned  either  against  him  or  theoOmmon 
debtor.  In  the  answers  this  allegation  was  denied ;  and  it  waa 
affirmed  that  the  execution  had  been  pvem  ont,  alon^  with  the 
summons,  by  the  clerk  of  court,  to  thi .  de^dler,  who  had 
either  Joet  or  withheld  it ;  and,  in  confirmation  of  ibis,  the 
pursuer  appealed  to  the  supposed  knowledge  of  the  inferior 
ooiirt,  that  a  summons  was  never  called  by  the  clerk  nnles9  ae< 
companied  with  the  officer'^s  execution.  The  defender,  in  obe« 
dience  to  a  judicial  appointment,  gave  in  a  minute  stating  that 
he  could  not,  from  his  own  knowledge,  mention  the  date  on 
which  he  reoeived  tiie  citation  in  this  aetion,  and  that  he  had 
not  the  citation,  and  did  not  know  where  it  was.  The  magis* 
trate  repelled  the  objection.  Two  years  afterwards,  however, 
the  pursuer  put  into  process,  while  before  the  inferior  court, 
a  new  execution,  bearing  that  the  summons  was  executed  on 
the  15th  September  1828. 

.  M^Ewen,  in  the  meantime,  gave  in  peremptory  defences,  under 
protest  that,  in  case  the  action  should  be  carried  to  the  Supreme 
Court,  he  should  not  be  barred  from  insisting  there  upon,  the 
prelimin^  objection )  and  the  following  interlocutor  was  there- 
after pronc^unced: — *  Finds  that  the  defender,  M'Ewen,  sold 
(  the  heritable  subjects  which  were  conveyed  to  him  by  Owier, 
<  and  in  part  of  the  price  received  a  bill  for  L.500,  which, 
^  by  the  oonveyance  to  the  purchaser,  was  declared  a  real  bur- 
«  den  affecting  the  subjects :  Finds  that,  at  the  date  of  the  aiv 
f  restment,  this  L.500  had  not  been  paid  to-  M^Ewen :  Finds 
i  thati  ^Ijhough  M^Ewen  admits  tbfit  Owler,  notwithstanding 
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<  M  atadfcite  itifie  m  M'Eim'a  person,  had  a  Hght  of  rerer-  4Te*.  t«D. 

*  fdon  of  the  heritable  subject  before  it  was  sold,  and  that  he  _     '  '         ^ 
Vhad  dim)  ad  intereat  m  the  pnee  after  tiie  sale,  yet,  accordmgM'Eweik 
*toM*Ewenls  qualification  of  his  admission,  Owlerhad  no     

f  right  to  compel  M^Bwen  to  sell,  or  to  compel  him  to  npHfl;  n^rUdbu  mid 
'  the  foresaid  snm  of  L.IW,  constituted  hj  the  bill  and  '^;^^22ip 
^  burden,  and  account  for  his  intromissions,  but  only  a  right  prw^uMp 
^  to  compel  M^EweQ  to  demide,  on  payment  being  miEtde  to 
^  bun  of  the  sums  in  security  of  which  the  subjects  were  vested 
'  ia  M^£wen.:  Finds,  therefore,  that  there  is  no  sufficient  eivi- 
^  dence,  in  qualification  of  M^Ewen^s  absolute  titie,  for  holding 
f  that  the  foresaid  sam*  of  L.500,  part  of  the  price  not  actually 

*  paid  to  H'Ewen,  was  anestable :  Finds  also^  that  M^Ewen^cr 

<  tide«beu^  absolute  isn  form,  th^  pr«sumptioB  in  his  fiivour 
y  cannot  be  oT^eome^  exoept  by  his  writ  or  oath ;  Therefore,* 
^  appoiQta  .the  pursuer  to  state,  whether  be  will'  undertake  to 

<  proves  by  M^Ewen's  writ  or  oath,  that  there  was  siKh  an 
^  obljgati«(>|i  on  him,  or  other  qualification  of  his  right  as  Ten^* 
\  dered  the  <prioe  ainrestable  in  his  hands,  although  not  actually 
^  upUfted  by  him  at  the  time  of  the  arrestment^  The  info* 
ijor  judge  afterwajrds  found  that  the  pitfsuer'had  offered  no 
sufficient  evidence  iutarms  of  this  interlocutor ;  and,  therefote,- 
assoikied  M^Ewen* 

The  pursuer  advoc^ied;  and  the  Lord  Ordinary  ordered 
cases  to  the  Court. 

Pleaded  hj  the  pursuer — I*  The  summons  was  executed^"™"*^*" 
MfoiBL  the  aame  d^y  on  which  it  was  given  out,  being  a  day 
within  five  years  from  the  date  of  the  arrestment ;  and  there 
ia.npreaspii  to  doubt  that  the  execution  was  produced  along 
withtho  summons  when  it  was  called  in  Court.  The  prelimi* 
aary  defence  merely  stated  that  no  execution  had  been  return* 
id.  The  defender  never  denied  thiit  the  summons  was  exe* 
cuted ;  and,  if  it  had  been  execute  after  the  lapse  of  the 
quinquannial  prescription  id  tiie  arrestment,  he  had  the  easiest 
means  of  proving  it  by  produdng  his  citation.  Besides,  tiie 
citation  of  the  defender,  within  the  five  years,  is  established  by 
the  subBoquent  execution.  For  an  execution  of  a  messenger, 
like  a  protest,  or  any  other  notarial  execution,  may  be  extend* 
ed  at  any  .time»  and  will  have  a  retrospective  efl^t ;  Barbour 
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4  Feft.  1890.  f?.  Gordon,  fiSd  May  1898;  Alanndero.  Seottaadfim,  iMi 
Nov.1827, 

II.  The  defeadflr  having  sold  the  property,  and  taken  a  bill 
far  the  balanoeof  the  price  in  his  own  name,  Ihe  daim  of  Owkr, 
tfaecomaaon  debtor,  agynrt  the  defender,  waam&dy  a  daim  to 
aoooiint  far  the  price,  deducting  the  debt  due  to  him,  which, 
being  of  a  personal  nature,  was  attachable  by  arrestment.  It 
ie  totally  immaterial  whether  the  defender  was  bound  to  adl  or 
not ;  and  the  distinction  taken  by  him,  and  adopted  by  the  in- 
terhxnitor  of  the  inferior  court,  as  to  the  nature  of  Owkr^s 
right  after  the  sale  had  been  actually  made,  is  gioundlesB  and 
uniatelKgibla.  Even  before  thesale,  arrestment  was  the  propor 
diUgence  far  attaching  that  right.  For  the  gioond  upon  whidi 
it. is  hdd  that  the  right  of  a  party  in  an  heritable  suljeet, 
whidi  he  has  conveyed  in  trust,  with  a  power  of  sale,  may  be 
adyudged,  entirely  fails  in  such  a  case  as  the  preeent,  where 
fluBore  is  not  a  vestige  of  feudal  right  remaining  in  the  dlsponer 
after  the  disponee  is  infeft  upon  the  imqualified  disposition; 
Angus  V.  Angus,  6th  Dec  183S ;  Wilson  v.  Smart,  31st  May 
1809. 

Neither  does  it  make  the  least  diffisrence  on  tihie  case  that  the 
balanoe  of  the  price  was  made  a  real  burden  on  the  conveyance. 
That  security,  in  like  manner  as  the  bill,  was  taken  by  Ae  de» 
fander  in  his  own  name,  and  Owler  had  no  right  either  to  de- 
mimd  delivery  of  the  bill,  or  an  assignment  to  the  real  burden. 
All  that  he  could  require  was,  that  the  defender  should  realise 
the  prioe  of  the  subjects  which  he  had  sold,  and  pay  over  the 
balJBuice  to  Owler  after  sal^fying  his  own  debt.  It  is  unnecea- 
sary  to  inquire  what  would  have  been  the  consequence  if  the 
hiU  and  security  had  been  conceived  in  favour  of  Owler; 
although,  even  in  that  case,  there  is  much  reason  to  doubt 
ibat  the  miauthorised  act  of  the  defender  could  have  affected 
the  rig^  of  Owler^s  creditors,  or  dianged  a  moveable  daim  of 
accounting  into  an  heritable  debt 

The  defender  being  debtor  to  Owl^  in  an  obligation  to  ao- 
eonnt,  it  is  to  no  purpose  to  plead,  Uiat  the  ipsum  corpus  of  a 
bill  is  not  arrestaUe,  or  that  tiie  bill  in  question  was  not  doe 
at  the  date  of  the  arrestment ;  Grierson  v.  Ramsay,  35th  Feb. 
1780  ("ifor.  7«9) ;  Gordon  «.  Innee,  Ifith  Jan.  1740,  JSTttfp. 
(Mar^  715);  Bank  of  Scotland  v.  M'Denell,  7th  Suty  1826. 
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Pte&ied  hj  fhe  defender^^I.  Ia  oi^er  to  0apport  an  kctioB,  4  peb.  1830. 
it  is  not  e&(M^  tbat  the  defender  Acmld  be  aotaaDy  cited;  it    ^-"-y^p*^ 
b  mol-eover  necessary  tliat  tbeare  shoidd  be  prodttoed  wllli  llie^^^"^* 
ftunmons  a  formal  attestatlott  tbat  it  was  regolarfy  evMited.  ■], 

The  e):ectitioii  in  the  precise  terms  of  Ibe  statntes,  and  returned  ^"^^^fT!!^ 
hy  the  messenger,  is  kdeed  the  onlf  eompetent  eTidenoe  ^fmvSlii!'^ 
thecitation;  Stat.lMQ,c.74;l«Bd,e.4;l>«it.ii,£s6ff.    Ihij 
the  present  case,  for  the  paipose  of  sariitg  Ae  arrestnieiit  bom 
fte  jM-escription  of  the  stat.  1089,  t.  9,  it  was  necessary  that  this  Defimder*! 
action  shouM  have  been  brottgbt  on  the  Iffth  September  18S8  \  ^^^^ 
bnt,  in  the  absence  of  the  messenger^  esrecntion,  the  defender  to 
entitled  to  {dead  that  there  is  w>  legal  evidoiee  that  the  ettmnioafe 
vas  then  executed.     It  is  true  that  un  executimi  was  eorteadad 
and  produced  at  a  late  stage  of  the  proceeifiiigs ;  bat  tkls  i 
be  of  any  avail.    The  proauelion  e(  a  r^nlar  ekefcotioft 
necessary  at  the  commencement  of  Vkt  action ;  Hfr  rathei^  with- 
oat  it  there  could  be  no  action  at  aU.    Suppose  an  estectftiM 
originally  produced,  but  defective  in  some  essential  sokmuity^ 
a  finding  of  no  process  must  have  been  the  oonsequenoe  of  such 
defect  if  pleaded  tempestiv^.    The  production  oS  a  new  exieeii- 
tkm  would  not  have  removed  the  objection^  or  been  recehrrid* 
fts  evidence  of  the  feet  of  citation. 

Fanher,  in  the  inferior  courts  the  wismmt  to  aummoii  doea 
not  admit  of  any  continuation  of  days  as  in  the  Court  of  Ses- 
skm ;  and,  consequ^tly,  if  the  sunancms  As  not  called  cm  the 
very  day  to  Which  the  defender  is  cited,  the  hittanoe  fidh. 
Bat  as  it  IB  incompetent  to  call  a  summons  in  any  court  wilk- 
oat  an  execution,  or  a  regular  consent  to  dispenae  with  euTioe 
and  execution,  and  as  there  was  neither  execution  nor  diipm:^ 
aition  produced  at  the  calling  of  diis  sunsmoaa,  the  caUing  waa 
nnU  and  rotd,  and  the  whole  procedure  fell  to  the  giound. 

11.  The  defender,  upon  payment  of  hia  advancoi,  heiag 
bound  to  reconvey  or  denude  of  tiie  property  in  fenrour  of 
Owler,  the  right  of  the  latter,  so  long  as  tiie  pr<q>erty  remain- 
ed unsold,  was  a  right  to  an  heritaUe  subject,  and  therefaa 
not  attachable  by  arrestment;  Dune  ^.  Coots,  30th  Nov. 
1791,  (Mor.  4694);  Edderiine's  Creditors,  14th  Jan.  1801 
(Mor.  App.  Adjudication,  No.  11) ;  Burrell  o.  Bnrrell  and 
Others,  14th  Dec.  1826;  Bonjedward's  Crsdators  competing, 
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4reb.  1890.  9th  July  1755  (M&r.  734) ;  Gaidner  v.  SpaUii^,  90di  Not. 
l^J9(Mor.^30).  Inlikenuoiner^afi  the  real  security  taken  by 
the  defender  for  the  balance  of  the  price  was  Tested  in  him  un- 
der the  same  conditions^  and  suljeot  to  the  fiameagi^eement,  as 
the  prqfperty  itself  had  been,  Owler^s  right  in  relation  to  it  was 
heritable,  ^and  consequently  not  arrestable ;  Fraser  v.  Fraser^ 
12th  July  1749,  Falc.  (Mor.  5491 J ;  Lament  v.  Creditofs  of 
Lament,  4th  Dec.  1789^  (Mar.  5494,  ai\d  10,230J ;  Watson 
V.  M'Donnel,  6th  Dec.  1794  (Mor.  ^^l.) 

III.  Supposing  that  the  defender  held  the  bill  as  trustee  or 
agent  for  Owler,  and  liable  to  him  for  the  suifdus  after  pay- 
jnent  of  the  debt  then  due  to  him,  the  bill  had  not  been  paid 
Mk^  the  date  of  the  arrestment;  and»  therefore,  as  the  defender 
iras  not  then  indebted  to  Owler,  there  was  notfiing  whidJi  the 
urestmoit  could  attach,  arrestment  of  the  bill  itself  not  being 
competent ;  Pewtreas  and  Roberts  v.  Thorold,  &c.  14th  July 
1768  (Mar.  756J ;  Haddow  v.  Campbell  and  Company,  7th 
Dec.  1796,  (Mar.  763.J ;  Dick  v.  GoodaU  and  Co.  1st 
June  1815. 

IV.  At  all  events,  as  the  defender  held  Ihe  bill  asa  right  in 
security  <^  a  debt  due  to  him,  the  arrestment  could  not  affect 
the  eurplus  that  might  remain  afterpayment  of  die  debt ;  Gor- 
don V.  Innes,  15th  Jan.  1740,  KUk.  (Mar.  JIB) ;  Carmichael 
t>.  Mossman^  29d  June  1742,  Clerk  Home  (Mor.  740.  J 


Ophdonof 
Court. 


IThe  Cocir^  was  uoaniqAoudy  of  opinion  that  theprelnninaiy 
objection,  founded  on  Ae  all^;ed  non-produotion  of  the  atifpr 
jBd  .exeimti<«,  ought  to  be  repdled;  it  being  held  that  the  in- 
forior  cdurty  in  the  particular  cirDumstances  of  the  case^  was 
'^ranranted  in  presuming  that  an  execution  had  in  .foot  been 
prodj^^edvat  the  calling  of  the  eununons.  But  tbw  Los4ships 
were  not  prepared  to  hold  that  the  olgectioa  would  otherwise 
have  been  obviated  by  the  execution  subsequently  procured. 

Up^n  the  merits  of  the  case— > 

TAa  Lord  Justice  Clerk  said*— I  have  not  the  slightest  doubt 
that  Hh^  right  of  the  common  debtor  wa^  m  afrestable  sub* 
jeet.  A  ^ilar  question  was  so  decided,  in  the  eve  of  Kyis 
of  Fens,  which  is  not  mentioned  in  the  papers.  . 

Lord  FitmiUjf — ^I  am  very  clearly  of  the  same  opinion.  The 
puipotfe  of  the  arrestment  was  not  to  attach  the  hill  or  real  se- 
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curity.    An  that  remained  In  Owler  was  a  right  to  ciall  the  4  Feb.  1830. 

defended  to  account    I  would  have  thought  arrestment  cnnen    ^— '  i  — ^ 

competent  before  the  sale.  *    M*£wer. 

Lord  Glenlee — ^I  am  entirely  of  the  same  opinion.  

Lord  Cringletie  continued  of  the  opinion  wHichhe  had  ^^^-^^^Jjj^ 

pressed  when  Ordinary  in  the  cause^  that  the  arrestment  was  MweaUe. 

competent.  fjj^ 

The  Court,  accordingly,  repelled  the  preliminary  objection,  juagnMat 

and  found  the  arrestment  competent,  and  the  defender  liable  in 

expenses. 

Lard  CHngMej  Ordlntrf.  Por  the  Pursaer,  Dean  qf  Fao.  fJ^j^} 
Jmmum  Damd  Bmukim^  AigiaiA.  Far  the  Ddfader,  Skmrn^  9tMi^ 
fiMr4.       BrwmwkdMUkryh^nU.       F.  ClecL    .        >    ,  >    1 

S. 


SECOND  nirisioN. 

No,  LXXIV-  4  Februarff  1880. 

JAMES  CHARLES  and  Compact, 

against 

JAMES  AITKEN. 

SociCTY.— PRSstTHPTiov.— «Circfim«tonce«  in  wlUehi  wWi^ 

cut  special  notice,  Imowledge  of  the  dissohUitm  of  a'cfm^ 

panp  was  presumed,  to  the  effbct  cfJhuUng  a  pmrtner  not 

Uablefcr  a  debtsuhsequentfy  eoniraoied  bf  another  pttrt* 

>  ner  in  the  name  of  the  firm. 

Alexai^dek  Miller,  John  Campbell,  and  James  A!&en, 
entered  into  partnership  in  I8I7  as  candlemakers  in  Paisley, 
under  the  firm  of  Alexander  Miller  and  Company.  '  In  August 
1818,  Aitken  withdrew  from  the  concern,  bat  the  business' 
continued  to  be  carried  on  by  the  remaining  partners  under 
the  same  firm.  Campbell  died' in  1831 ;  and,  upon  that  event. 
Miller  .formed  a  partnerriiip  witb  William  Wibon,  without 
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4  Feb.  1890.  boirerer  makiag'  any  change  iit  Uxe  name  of  the  original  com- 

'^  V  "^^    paaf  *     In  May  1825,  this  last  company  was  diasolred ;  aai 

2^]^*^-*  the  followmg  advertisement  of  the  dissolutiwi,  subscribed  by 

..— .      Miller  and  Wilson  alone,  was  inaertod  in  one  nnadicff  of  ike 

^^^  .       Edmburgh  Gazette,  and  of  the  newsgafec  called  tba  Paisley 

'^^  Adyertiser:^^^Notace**-«The  concern  earned  on  by  thesabscrih* 


^  ers,  under  the  firm  of  Alexander  Mill^  and  Company^ 
*  dissolved  on  the  ^  corrent,  by  mutnal  consent.-  Mr  Alez- 
^  ander  Miller  is  authorised  to  uplift  and  discharge  the  debts 
^  due  to  and  by  the  company.     Paisley^  13tli  May  1825/ 

In  NovemlMsr  1825,  Miller  died ;  and  in  December  ibia^ 
i^ler,  James  Aitkn  inserted  once  in  the  Ednboigh  Gwotta 
tiw  foUowhig  ^  Notice. — The  sabsoriber  ceased  to  hftwwy 
'  interest  in  the  concern  of  Alexander  Miller  and  Omipany, 

<  talloTT-chandl^is  in  Paisley,  from  and  since  the  first  day  of 

<  Augost  1820.  Paisley,  December  24, 1825.'  It  was  al- 
l^fed  by  Aitken,  that  1820  was  here  mentioned  by  mistake 
as  the  year  of  his  retiremait,  in  place  of  1818,  the  true  date. 
Aiiken,  being  MiUer's  executor,  inserted  a  notice  in  the  Paisl^ 
Advertiser  of  26th  August  1826,  deriring '  all  persons  indebted 
^  to  the  late  concern  of  Alexander  Miller  and  Company,  can- 
^  dlAmaken,  Paisley,  which  was  dissolved  on  tbe  15fli  May 
^  1825,'  to  make  payment  to  him ;  to  whom  also  all  claims 
against  that  omfisni  w«re  to  be  rendered. 

Subsequent  to  the  dissolution  of  the  company  and  the  death 
of  his  partner,  Wilson  earned  on  Ae  sama  bunness,  and  con- 
tinued to  use  Ae  same  firm  till  the  end  of  1826,  <Mr  beginning 
of  iaS7»  when  he  becamto  banknipt 

.  James  Charles,  merchant  .in  Glasgow,  assmning  ihe  fiim  of 
Jttnes  Charles  and  Company,  in  Dodendier  I6I79  sold  s 
qaanlity  of  tallow  to  Alexander  MiUar  and  Company  at  a 
ready  money  price,  and  which  was  paM  a  few  da^  after  de- 
livery. No  other  transaction  took  place  between  the  parties 
till  October  1820,  fieom  wUdi  time  to  the  period  of  Wilsm^a 
fiukore,  Charles  and  Coa^pany  mnde^  sevmal  salas  of  tallow  to^ 
MiUer  and  Company.  One  of  Aese  was  in  SeptenAer  1826, 
i^id  a  Ull  for  tiba  price»  being  L.98*  12s.  lOd,  was  diaiwn  bj 
G3wrl^  and  Company,  (now  composad'of  ana^jbur  individual 
besidaa  Chnrks)  uponi  and  aeceptad  by,  Alesander  MiUar  and 
Company,  payaUe  at  feujc  moiitka.    Wilson's  insolvwry  lia^ 


Digitized  by 


Google 


Tjfa.  74  COUBT  OP  8B8SION.  308 

ptted  dttfteg  tlie  euitenc^  cf  the  WU,  and  while  lie  owed  a4  Feb.  1830. 
further  sum  to  Charles  and  Company.     Before  the  bill  became  ^-^  "—^ 
doe,  Charles  addressed  the  following  letter  to  '  Mr  William^  Ait^n. 
^  WSsDD,  jnn.  Mesam  Alexander  Miller  and  Company^  Pais-      

<  hy.— Sir,  I  wait  out  to  Pu8%  to-day  for  the  pttifpose  ofj^^^^ 

<  seeiag  yon,  but  you  oould  not  be  found,  and  I  retmned 

<  wiihout  making  myself  any  wisen     I  mentioned  to  your 

<  finead  Mr  Aitkea  (the  soapender)  that  I  wished  to  satisfy 

<  myself  as  to  the  state  of  your  affiuxa ;  and  when  that  isdoae^ 
^  then  Mr  Liddell  and  ourselves  will  accept  of  such  a  eem* 

<  position  as  your  estate,  will  pay.    If  you  have  any  wish  to 

<  get  yoor  affium  arranged,  thai  come  forwaid  lihe  an  honest 

<  man  and  £ace  your  creditors ;  but  do  n<^  let  yourself  aupposci 

<  that  the  meesures  you  seem  to  pursue  can  be  approved  by 

<  thenu    1 11  look  ioif  you  on  Monday  with  your  booka^^ 

Charles  and  Company  having  afterwards  given  Aitiien  n  Suspender*! 
duiige  of  homing  On  the  >ill,  he  suspended  the  ehatge;  and«^    ^^ 

Pleaded^  1.  The  death  first  of  Campbell,  and  aftarwaids  of 
Miller,  operated  a  dissolution  of  the  several  eosqpanies  of  whieh 
they  were  partners ;  and,  being  events  of  a  notorious  natnre, 
the  chargers  must  be  held  to  have  be^  aware  of  these  oenw 
panics  being  dissolved. 

2.  The  notifications  in  the  Gaasette  and  newspaper  wena 
sufficient  intimation  of  the  suspender^s  retirement,  from  the  eiw 
ginal  company,  and  of  the  dissolution  both  of  that  conqiany 
and  of  the  pattoenhip  subsequently  formed  between  Miller  and 
Wilson;  BeU^  IL  661,  §  2,  and  case  tiheie  referred  to. 

3.  The  chargers  were  not  entitled  to  special  notice,  ot  lA^ 
deed  to  any  notice  at  idl,  of  the  retirement  of  the  suspiuider 
from  the  original  company,  or  of  its  dissolution;  becau9e,^;ffi8^ 
the  only  tmnsadaon  allied  to  have  taken  place,  previous  te  tha 
soqtender^s  retirement,  was  not  on  the  credit  of  the  eempaay^ 
but  a  ready  money  bargain ;  secondly,  that  transaction  took 
place  with  a  party  different  both  in  pobt  ai  law  aiid  &et 
from  the  duNTg^rsi  Charles  being  eonfeased^  then,  and  uaial 
January  1826,  the  sole  member  of  the  firm  which  he  asannaed; 
and,  ihirdlff,  beoa«ae  Hie  chargen  were  in  frust  aware  of  thw 
disBoltttina  of  the  company  of  which  MSUer  and  WMaon  wena* 
partneiEB,  in  ccHieequenae  of  MiUer's  dentb^  and  that  Wilson  al^^ 
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Pleas. 


4  Feb.  1830.  t^nrardfl  traded  under  the  oompany  firm  for  his  own  ezdii« 

^*-^N^**^     sive  bdioof. 
Charley  &c.  «• 
Aitken* 

On  the  other  hand,  the  ehafgeft'  alleged  that  Aey  had  nd 

knowledge  of  the  advertil^ements  in  question  previoufi  to  thd 

suspension,  nor  otherwise  of  the  allied  dissoltition  of  Ae 

oompany,  or  the  retirement  of  the  suspender ;  diat  they  were 

not  befimre  aware  of  Camphell  having  been  a  partno* ;  and  diey 

did  not  know  at  what  time  Alexander  Miller  died. 

And  ibey  pleaded^  in  point  of  law — ^1.  That  the  8nq[>en< 
der  having  confessedly  been  a  partner  of  Alezttider  Mil- 
ler and  Company,  previous  to  the  eommenoement  of  thd 
chargers^  dealings  with  tiiat  company,  and  the  bill  in  qut^ 
tion  having  been  granted  by  l3ie  company  in  the  coarse 
of  these  dealings,  the  sue^yendor  muBt  .be  responsible  tot  tfa^ 
debt,  unless  he  could  instruct  (which  was  not  pretended) 
that  the  chargers  received  spemal  notice  of  his  alleged  retirs- 
ment  from  the  concern ;  G&w  an  Partner&hip,  2d.  edit.  905, 
and  authorities  tiiere  referred  to;  Bell^  ii.  660;  Kemp  v. 
Allan,  17th  June  1834. 

2.  The  circumstance  of  ^be  chargers^  company  being  now 
ooinpoeed  of  two  partn§^  whereas  originally  Charles  was  the 
only  member  of  the  concern,  makes  no  dilference  in  their  right 
to  special  notioe  of  Ute  wdtkkgotaay  of  the  partners  of  Miller 
and  Company. 


Judgment. 


OpUuflll  of 

Court 


•  The  Loiid  OMlinary  sostained  the  reasons  of  suspeneion^ 
found  the  respondent  Hable  to  the  oomplainer  in  expenses  ;r  and 
Ote  Cotirt  unanimously  adhered. 

.  Lord  GlefUee  said— I  think  the  inti^kMnitor  perfisctly  well 
founded.  I  imderstand  it  to  be  settled,  that  notice  in  Ae 
Gazette  is  not  in  all  cases  sufficient  intimation  of  the  dis« 
solution  of  a  company,  or  tbe  retirement  of  a  partner,  with 
regard  to  persons  who  have  been  dealers  witib  the  company. 
The  advertisements,  however,  belli  in  the  Gasette  and  Paisley 
newspaper,  raise  a  very  strong  presumption  of  the  duirgerB* 
knowledge  of  the  extinction  of  the  company  of  which  Wilson 
was  a  partner.  There  is  a  veacy  great  diffinrence  between  the 
case  of  a  company  which  goes  on  tmder  the  same  firm  after  a 
partner  has  retired  from  the  conc^n,  and  the.case  of  a  partner,, 
after  a  total  annihilation  of  the  company,  carrying  on  the  businesi 
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trnderdieaaBDmediiameof  iheeompfiiiy.   Had  the  sMPenAir^s  ^^^^^y 
own  name  ^^pearedin  the  firm,  the  case  might  have  been  diffi»-  ciutrles,  &c. 
rent ;  but  the  chargers  were  not  entitled,  without  any  inquiry,  to  «>  Aitken. 
take  the  aoceptanoe  iu  qnefltiaa,  relying  -oih  the  suspender  being  ^^       ^ 
bound  by  it    Then  there  is  the  letter  of  Charles  addressed  to  Prenmpthtu 
WiboB,wI4di  is  pluin  evidence  of  what  he  himself  then  under-      '"""^ 
stopd,  that  the  claim  on  the  bill  lay  entirely  against  Wilson.  CraffU  ° 

Lord  Crvngletie  was  of  opmicm  that  it?was  of  no  consequenoe 
whether  the  transaction  with  Miller  and  Company,  previous  to 
the  sDspender^s  retirement  was  a  sale  on  cvedit  o»  £ir  raady 
money;  and  also,  it  was  immaterial  that  one  of  the  chargen 
was  not,  at  the  time  of  that  transaction,  apartner  of  their  finatt. 
But  he  considered  it  an  important  fiu^,  that  -here  tl^e 
company  was,  in  law,  dissolved  by  tb^  death  of  the  party 
from  whom  the  company  took  its  name.  So  that  the  com* 
•psny,  which  afterwards  assumed  that  firm,  Was  not,  and  cqfuld 
not  be  understood  to  be,  the  same  c(»npaay  with  which  the 
chargers  had  dealt.  In  the  particular  circumstances,  he  did  not 
think  the  rule  as  to  q[^al  intiomtipn  applied ;  and^  vp>(Oithp 
whole,  although  with  some  hesitation,  his  Lordship  thought 
the  interlocutor  light. 

The  Lord  JuMHce-Clerk^  without  being  prepared  to  say  tbi^ 
tiie  otheir  circumstances  of  the  case  were  not  of  Importanqe^ 
rested  his  opinion  of  the  correctness  of  the  interlocutor  njo^ 
what  he  held  to  be  clear  evidence,  afforded  by  the  letter  of 
Charles  to  Wilson,  that  the  writer  was  not  thai  or  previousljf 
impressed  with  the  idea  that  themifipender  wasaparto^er  of  th^ 
firm  which  appeared  as  acoq>toiB  of  the  hill  in  question.  There^ 
his  Lordship  thought,  lay  the  difficulty  of  applying  the  rule  of 
law  as  to  the  liability  of  a  latent  partner  for  the  debts  of  th^ 
eompany,  in;a  question  with  third  parties* 

Lord  Mackenaiey  Ordinaiy.  For  the  Chaigers,  D.  Maqfarkmef  Skend^ 

Tho.  Johnstotij  Agent.  .    For  the  Suspender,  Jamewn,  Shaw.     Alea; 
NtAmey  Agent.       P*  Clerk. 
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SECOND  DIVISION. 

No.  LXXT.  4  February  1880. 

WILLIAM  HILL 

» 

against 
THi  MAGISt AATES  an©  TOWN-COUNCIL  of 

Edinbitbgh. 

BtJRGH  RoTAL.-^/V>cm<2,  tfuxt  the  ma^traies  of  a  mjferf 
burgh  had  d  title  to  levy  petty  cuetcme  on  potatoes  imperi' 
ed  into  the  royalty  for  sale,  though  not  e/tposed  in  Ae 
marketplace,  and  not  known  as  an  article  offfod  at  the 
date  of  the  grant  of  ctutoms  infanowt  of  the  hu/tg^. 

Hill,  a  Isomer  in  the  vicinity  of  Edinbiurgli,  brought  an  aa- 
lion  against  the  Magistrates  and  Town-Couneil  of  that  dtf, 
oonduding  to  have  it  found,  that  the  defenders  and  their  ^  tadv- 

*  man  of  the  £niit  and  green  market-customs,  have  no  Ifgad 

*  right  or  title  to  levy  a  duty,  custom,  or  impost  of  9s.  6i. 
^  Scots,  per  boll,  or  any  duty,  custom,  or  impost  whatever, 

*  upon  potatoes  sent  by  the  pursuer  into  the  city,  fbr  the  par- 

*  pose  of  being  sold  within  the  city  or  its  Hberties,  or  for  titt 
^  purpose  of  being  taken  to  their  place  of  destination  beyori 
^  the  city,  or  to  the  port  of  Leith,  or  any  other  .port,  thteie  la 

*  be  shipped  for  exportation.^  The  defence  generally  was^ 
iQitit,  in  virtue  of  royal  charters,  confirmed  by  ads  of  Padia- 
ment,  and  of  immemorial  usi^,  the  magistrates  and  Aeir 
tacksman  have  a  right  to  levy  custom  <m  fruit  and  vegetables, 
and,  in  particular,  the  custom  in  question  on  potatoes  irhen 
brought  within  the  city  and  liberties  for  sale ;  and  that  such 
custom  is  even  payable  on  all  vegetables  passing  through  the 
city  to  places  beyond  it. 

The  Lord^Ordinary  <  found  that  the  defenders  have  not  rig^t 
'  to  levy  any  tax  upon  potatoes  brought  into  £diid»uigh  or 
^  Leith,  merdy  for  exportation  from,  or  transit  through,  the 
'  same  ;^  and,  quoad  ultra,  the  cause  was  afterwards  remitted 
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to  fhe  Jvary  dnat     The  fidlowing  sote  HHw  added  :—  4  Feb.  imt 

*  Th^  view  of  the  Lord  Ordinary  is  this :  The  defenders  Aew    ^'■^v^*' 

*  BO  statate,  or  even  charters,  granting  expressly  or  Precisely J™^*jjf^^|Jj[ 
<  any  tax  on  potatoes  or  vegetables  geoer^y.     Their  claim,  buigh. 

*  therefore,  must  rest  on  the  use  of  levying  such  tax,  aided  by       TT^^^ 
^  the  notices  in  their  charters,  and  in  acts  of  Parliament,  of 

*  petty  customs,  and  customs  of  the  fruit-market  But,  in  re- 
^  spect  to  potatoes  merely  passing  through  Edinburgh  or  Leith, 
^  there  is  no  assertion  of  such  use.  And  in  so  fiur  the  Lord 
^  Ordinary  has  decided  the  cause.  Generally,  there,  is  no  adnus- 
'  Am  of  such  use,  on  which  aoeonnt  the  case  is  proposed  to  be 
'  sent  to  the  Jury  Court. 

In  the  Jury  Court,  the  pursuer  having  admitted  that  Ae 
HagiBtrates  hare  right  to  takecustomon  potatoes  sold  in  the 
public  market  of  the  city,  the  cause  was  remitted  back  to  the 
Court  of  Session  to  decide  the  questim,  how  fear  the 
Mi^istrates  had  exhibited  a  1^^  title  to  make  the  disputed 
exaction  on  potatoes  sold  within  the  city,  oth^rwbe  than  in  the 
pubGo  market,  even  assuming  their  allegations  as  to  the  usage. 
Cases  having  been  ordered  to  the  Court— 

The  defenders  pleaded^Thib  royal  burghs  in  Scotland  have  Defenders' 
umversally,  and  from  the  earliest  period,  been  in  use  to  levy  Pl^^. 
anall  duties  or  petty  customs  on  all  goods  brought  within 
Ae royalty  tot  sale;  Skene  v.  Ross,  17th  June  1794  (Mar. 
7<01);  Martin  «.  Magistrates  of  Aberdeen,  85th  Feb.  1801 
(Mw.  App.  Burgh  Royal^  No.  8.)  Accordingly,  the  charter 
gnmted  in  1603  by  James  VI.  to  the  burgk  of  Edinburgh, 
gives  right  to  levy  '  the  pettie  custumes  underwritten,  to 
^  be  payit  be  imfreemen,  of  all  guidis  eumaod  or  gangand 
^  fertfa  of  tile  p<Mrti6  of  the  said  burgh,  and  cumand  to 
'  fli^mercattis  of  the  sanun,  and  to  the  House  of  the  Mure, 
'  to^der  with  the  duties  and  custumes  of  weyaige  and  met- 
^  tage  of  the  hallis  of  the  said  burgh,  oonteoit  in  the  tabill 
'  or  imrentar  thairof  fbllowiag.^  In  this  table  there  is,  inter 
alia,  this  article :  <  Item,  of  ilk  horse  laid  of  fische,  flesche, 

oomds,  and  all  soirtes  of  viveris,  finire  penneis,  and  the  Inuv 

*  den  fhairof  twa  penneis.^  Then  follows  this  general  clause  t 
^  And  brd^,  the  saidia  Provost,  Balleis,  CounsaU  and  Gsmimu 

Aa2 
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Hil]«.HaffiB- 
buigh.  . 

Defendon* 

PlflM. 


*  nifie,  and  thair  saccessouris  for  cfver,  to  liruik,  joyse,  use 
^  and  possess,  all  and  sundne  uther  custumes  of  our  said  burgb, 
^  within  and  without  the  poirtis  thairof^  and  upon  the  strett& 
'  and  within  the  market-place  of  the  samyn,  now  appointed  mei- 

*  kett-place,  or  to  be  appointit  merkett-place,  be  thame  or  ihair 
f  successouris  hereafter,  and  at  the  said  merkett-place  callit 
.^  the  House  of  the  Mure ;  with  weyage  and  mettage  in  the 

*  tali  burgh,  stand-maillis  baith  of  the  land  (i.  e.  oountrj)  mei^- 

<  kett,  meill-merket,  and  clayth-merkett,  with  aU  uther  cu^ 
^  tmnes,  sehireflE-feis,  dewteis,  and  exactionis,  in  and  about  th^ 
^  said  hurgh,  as  the  saidis  Provost,  Balleis,  Counsale,  and  Com^ 
^  munitie,  and  thair  predecessouris,  be  tliameselfSs,  thair  b^- 

<  vandis,  and  fenuoraris,  presently  ar  or  hes  bene  in  use  and 
^  posses^oun  to  uplift  and  resave  at  ony  tyme  heirtofoir,  witb- 

<  in  or  without  the  said  burgh,  and  at  the  places  foirsaidis,  and 
^  the  generalitie  heirof,  without  pr^udice  alwayis  of  the  spedaD, 
^  and  the  specialitie  lykewayis,  but  prejudice  of  the  general! 

*  in  ony  respect.' 

.  In  1621,  this  charter  was  confirmed  in  Parliament ;  and  in 
1636  a  charter  was  granted  by  Charles  I.  specially  ratifying 
the  former,  and  at  the  same  time  incorporating  the  port  and 
harbour  of  Leith,  and  various  other  subjects,  with  Edinburgh. 
The  3  Geo.  I.  c.  8,  and  a  subsequent  statute,  enacted  HaX 
^  certain  dues  paid,  and  commonly  known  by  the  name  of 
f  petty  port  customs,  payable  at  the  ports  of  the  city  of  Edis- 
^  burgh,^  should  cease  during  the  continuan^te  of  a  tax  on  ak 
and  beer,  therein  provided,  to  the  magistrates  ci  the  dty. 
Doubts  having  arisen  with  regard  to  the  particular  duties  in- 
tented  to  be  discontinued  by  these  statutes,  the  1  Geo.  IL  e. 
S2,  enacts,  ^  That  such  parts  of  the  aforesaid  petty  port  customs 
f  to  be  discontinued  as  aforesaid  shall  be,  and  they  are  hereby 

*  limited  and  restrained  to  thfe  custtmis  usually  levied  and  eol- 
^  leeted  at  any  gate  or  gates,  avenue  or  avenues,  of  tbe  said 

*  dty  of  Edinburgh,  for  such  ale,  beer,  wines,  spirits,  and  fo- 
f  rdgn  liquors,  as  shall  be  brought  in  there  for  private  usq 
f  and  not  for  sale,  and  for  all  manner  of  vivers,  all  grain,  great 

<  or  small,  of  any  kind,  and  for  all  hay,  grass,  straw,  lint,  lin^ 
'  seed,  and  rapeseed,  of  the  growtb  of  Great  Britain,  and 
«  wool,  and  wool  manu&ctured^  tkina  and  hides,  dressed  and 

<  undreseedt  and  for  linen^:lodvof  all  sorts,  being  the  produce 
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<.of  Greet  Britak,  a&a  for  meal/malt,  mi  cheesy' avd  toall  <1M>>'1»»  ^ 
'  ^stones,  lime,  timber,  and  all  other  materiak  for  building,  jj^^^j*^^ 
^  allcoak,  |>eat8,  turf,  taVow,  and  all  manner  of  household  tntes  of  Eifin- 
*  .fomiture  which  shall  be  brought  into  the  said  city  of  Edin-^"^^ 
^  burgh,  or  liberties  thereof,  by  horses,  carts,  carriages,  sledges,  sur^h  JU^tO. 
•\filypB,  or  any  other  manner  of  way.*  _— 

'^hen  follows  an  enumeration  of  articles  on  which  duty  ^^  p^^^ 
sfill  to  be  payable ;  and  it  was,  inter  alia,  declared,  *  That 
^  ihe  said  city  shall'  continue  to  eigoy,'  levy,  and  receire  the 
^,  oth^  customs  and  duties  to  them  bdonging,  as  particulaii^' 
'  after  specified,  videlicet,  the  meal  and  corn-market  oustoms, 
^  the  fish-m^et  customs,  and  board<^mails,  the  frait-market 
^  customs,  the  poultry  and  bread  market  customs,  stani  and- 
^  iboard^mails,  the  land  eloth«market,  and  land  flesh-market 
^  customs,*  ^. 

;  la  virtue  of  Aese  diarters,  apd  the  statute  of  Geo.  IL  tiie 
defenders  havei  right  to  levy  customs,  at  the  jNMrts  mid  avenues 
of  tiie  city,  on  all  sorts  of  firuits  and  vegetables  brought  into 
Hbt  dtf  for  sale,  vriaicb.  custom  is  ^uite  disti&ct  from  the  stand- 
Aiail  or  rent  for  accommodation  in  the  public-market.  *  The 
^  fruit-market  customs,*  mentitmed  in  the  latter  clause  of  this 
statute,  are  part  of  the  petty  port  customs ;  and,  consequently, 
Ibe  pursuer  erroneoudy  assumes  that  the  right  of  the  magis- 
trates, under  their  charters,  to  exact  these  customs  on  fitiit  and 
vegetablels  is  abolished.  On  the  contrary,  theur  right  in  this 
respect  is  thereby  expressly  continued.  If  the  statute  were  of 
doubtful  import,  the  imnusmorial  practice  under  it  of  making 
this  exaction  would  alone  be  sufficient  to  fix  its  meaning; 
Magistrates  of  Lauder  t?»  Srown,  15th  Nov.  1754  (Mor^ 
1987)  X  Oliphant  and  Company  v.  Magistrates  of  Ayr,  18tli 
Jan.  1775  (Mor,  1971)  ;  Lord  Aboyne  and  Others  v.  Magis- 
trates of  Edinburgh,  10th  March  177«  (Mar.  1972) ;  Boyle 
and  Montgomery  v.  Douglas,  22d  Dec.  17^9^  Fqimi.  (Br6um*9 
4fupr  iv.  77a) 

It  is  said  ihat,'bt  the  date  of  the  charters  founded  on,  pota* 
toes  were  not  known  as  an  article  of  food  in  Sootiand,  and 
C0UI4  npt,  therefore,  have  been  within  the  meaning  of  these 
grants.  But  if,  by  virtue  of  the  charters  and  statutes,  the  de^ 
foidera  were  authorised  to  exact  duty  on  v^tables  generally^ 
Qyery  sort,  of  vegetables,  whatever  tb^  period  of  its  £iBt  impor«- 
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4  9^.iiM.  tatton  Info  iiM  eitjr  for  sale,  became  UMb  to  mA  mtaeA^. 
'-^  i^^    PolatoeB  have  been  knoTvoi  as  an  article  of  oommeroe  m  the ' 

^^'o^"^.  market  of  Edinbvrgli,  and  thero  subjected  to  a  petty  custon, 

burgh.  for  at  leaet  upwards  of  eighty  years ;  Ferguson  and  Otiiiiii «. 

j^J^  ^  Ma^trates  of  Glasgow,  29th  June  1786  {Mar.  1999) ;  9mm 
L^     «.  Ross,  17th  June  1794  (Mar.  7401) ;  Fredand  and  OdMn 

BefeadetB*      t^.  Incorporation  of  Weavers  of  Glasgow,  290k  Jan.  1778^ 

^^^  f ifor.  1975.) 

'  The  jpursuer^s  admissum  of  the  right  of  the  nagistntesto 
eacaet  eustmn  when  the  article  is  brought  into  the  maifcet-plioe,' 
IB  dedynve  of  tiie  question,  seeing  a  narket-costom  oanilol  be 
evaded  by  sellHigelsewhfire  within  the  burgh;  the  legal  manm 
m  to  sudb  question  being,  that  the  whi^  royalty  is  themaitoit- 
plaoe;  Lawson  Jardine  and  Company  Vi  Thomson,  Mi 
August  1768  (Mor.  1965,  and  HaUes,  237)  i  Fergusaa  aad 
Othets^v.  Magistrates  of  Glasgow,  iupra  (aad  Haiki  9tt); 
Martin  and  Otheis  9.  Magistrates  of  Aberdeen^  mtpm. 


Funuer'i 
Pleai. 


.  The  ptursuer  pleaded^Tht  written  tiOe  relied  on  by  the 
defenders  is  the  charter  of  1603,  which  imposes  a  tax  on  '  Ifl 

<  soirtb  of  viveris.^  At  this  period,  and  for  long  afterwards, 
potatoes  were  altogetiier  unknown  as  an  article  of  food  in  Soot- 
land,  and,  therefore,  no  tax  upon  this  commodity  was,  im*  ooaU 
be  meant  to  be,  gnmted  by  that  diarter.  The  alleged  usage  of 
exactbg  custom  on  potatoes  cannot  render  tlie  oKaction  1^, 
if  otherwise  it  were  not  so.    The  act  1587,  ^  ^4,  '  forbildeB 

<  and  dischargis,  through  the  hail  reahne,  all  sick  customes  and 
'  impositionis  quhairof  there  is  na  warrand,  neither  have  the 
^  intromittoiers  and  uptakers  thereof,  and  their  predecesBourE, 
^  bene  in  use  and  possession  thereof,  past  memorie  of  man.^ 
This  does  not  mean  that  magistrates  of  burghs  or  others  might 
in  time  coming  impose  customs ;  and  that,  if  they  could  suo- 
eeed  in  avoiding  a  judicial  question  for  forty  years,  they  diould 
be  entitled  to  continue  the  exaction  for  ever.  The  purpoee  of 
the  statute  manifestiy  was  to  put  an  end  to  all  such  irr^dar 
proceedings.  What  had  then  existed  past  memory  was  to  re- 
msun,  but  for  the  future  no  such  exactions  were  to  be  imposed; 
Magistrates  v.  the  Fleshers  of  Edinburgh,  24th  June  1802, 
in  House  of  Lords ;  Boog  and  Thomson  «.  Magistrates  of 
Burntisland,  82d  Feb.  177$  (Mor.  1991)  4  Tod  and  Otfaen 
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«.Mi«iitrataQfStAiidjrevB,  15diJunel78iri'^^  4Felvl8a«. 

Eari  of  Miinaj  and  Others  9.  MagiMarates  of  Ki]ig^<»r^  !**•*  Hili^  ^Mwrii- 
June  1762  (Mor.  1988) ;  Justices  of  MicULothian  and  FifotatJ'of  ££nl 
9.  Galloway  and  Others,  IM  August  1776  (Mar.  7620);^"'^'^ 
SkHie«.  Roas,  1794fjror.  7401);  Beid  v.  Boyd,  &c.  S^Bur^h^jRo^ 
Def.  IftlO;  Mpitin  and  Others  v*  Magistrates  el  Al^exiifomy      — 
85di  Feb.  1801  (Mar.  App.  Burgh  Boyal,  No*  8,)  and  in^]^;^' 
House  of  Lordd,  1809* 

Snppedng  the  grant  in  the  charter  of  1608  of  a  tax  on 
*  vivers^  to  indnde  potatoes,  that  tax  is  one  of  the  petty  port 
castons,  whidi  is  abolidied  by  the  1  Greo*  II.  sect  231.  In 
yirtae  of  the- statute,  vivers  pay  notbiagvhateyer  for  mere  iv^r 
port^l^  into  the  cily;  and  it  is  only  the  custom  payable  upon 
ikeir  being  eaqpMMed  for  sale  in  the  different  market-places  of  the 
dtjr  tfiat  is  thereby  continued.  If  this  be  the  true  meaning^  of 
the  statute,  no  eontrary  usage,  however  long  continued,  can 
be  oftbe  smallest  avail  to  l^aliie  the  exaction;  Stat.  1540,^ 
127;  Act  of  Sederunt,  17th  Feb.  1682;  Act  of  the  Privy 
Coopqil,  2l8t  July  1687;  MmtUmte  History ef  EdM/ibwrgh^ 

^^ 

The  Court  had  no  doubt  that  the  statute  1  Geo.  II.  c.  ^^^^^ 
in  reftrence  to  the  charters  and  alleged  usage,  aflbrds  the  do- 
ioideiB  a  legal  title  to  levy  •custom  upon  potatoes  brought  with* 
in  the  city  far  sale,  thou^  not  exposed  or  intended  to  be  ex* 
pcned  in  Ihe  public  fruit  and  v^etable  market.     They  accord- Jadgm^t. 
iB^ty  repelled  the  objection  to  the  title. 

^-^d  iiadf^nMiSj  Ordinal^*  For  the  Purmier,  jDmni  ^  fag.  (J^fi^) 
Fonyihy  C^eklmm.  DaiMFUher^  Agent.  For  the  Defettder% 
SoL^Gen.  (Hope)  UAmff.  M^RMiku^  ^^^y  ^  Hmiwmmy  W.  S. 
Agwte       ^.Osrk. 
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Pttnuet'0 


FIRST  pmSION. 
KcLXXVI.  ^Fe&rfwnylW. 

WILLIAM  HORN 

against 
Pe  MCLEAN, 

^ACK.— J  sequestration  and  sale  hy  a  landlord  "of  his  ta^ 
anPs  cropfffyr  the  rent  of  a  former  year,  reduced  as  in- 
competent,  although  there  was  no  competition  with  the 
other  creditors  of  the  tenant. 

Db  M^I^eak  as  one  of,  and  factor  for,  th^tniBteeii  of  Ae  late 
Dr  Wallace,  presented  a  petition  to  the  ShexifTof  Dambarton, 
In  July  1826,  against  WilHam  Horn,  tenant  in-  Anddarole, 
stating  that  Horn  was  in  arrear  of  rent  for  crop  due  at  Ma^ 
tinmas  1825,  ,an<ij[  praying  for  warrant  of  sequestration  of  die 
^rop'and  stocking. 

In  defepc0  against  this  action,  it  was  plcaied'^It 'mB  not 
competent  tq  sequestrate  or  sell  the  croj)  1826 'for  arrearBof 
rent  1825.  "  The  landlord's  hypothec  over  the  crop  onl^  ex* 
tended  to  the  crop  of  tiiat  year  for  which  the*  rent  was  da^ 
and  not  to  the  crop  of  a  sr^l^equent  year ;  and  sequefitration 
puld  o^ily  be  commensurate  witb  the  right  of  hypothea 

Xo  this  defence  it  was  answered  for  the  pursuer-rThat 
wHc^  there  was  no  competition  with  the  tenant's  creditors, 
the  landlord's  hypothec  extended  over,  and  comprehended,  with- 
out distinction  of  years,  whatever  w^  upon  th^  subject  There 
was  no  competition  here  with  any  of  the  tenant's  creditor^ 
^nd  it  wa9  iiot  disputed  that  ^n  arrear  of  rent  was  duet 

The  sheriff  sequestrated,  and  afterwards  granted  warrant  to 
roup,  which  waa  carried  into  effect  in  the  &ce  of  a  protest  taken 
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hy  the  tenant    Tbe  tenant  then  brought  the  present  action  ^  Feb.  isaoi 
fixr  ledueingand  setting  aside  the  sequestration,  and  warrant  to    '^  » 
mip>  on  the  grounds  stated  above.    The  Lord  Ordinary  pro-M'Lean. 
nounced  this  interloeotor  :«*-^  Finds  tiiat>  as  the  process  of  se-      — ~ 
^  questration  is  a  legal  consequence  of  the  landlord's  ri^t  of 
^  hypothec,  the  wairant  of  sak  to  be  competeotlfpronoaiioed 
^  in  such  process  must  be  confined  to  subjects  affected  by  that 

<  right:  Finds  that^  in  the  presentcase,  the  warrant  of  sale  and 

<  subsequent  decrees  sought  to  be  reduced  were  erroneous  and 

<  incompetent  in  so  fbf  as^they  dkeoted  and  sanotioned  the  sale 
^  ofanypartof  the  crop  of  1826  for  the  payment  of  the  arrears 
*(  of  crop  18S5»  to  which  arrears  the  hypothec  on  crop  1838 

*  could  not  apply ;  therefore,  to  thai  eictent  reduces  and  decerns 
«  intermsoftiielibeL' 

*  The  defender  reclaimed ;  but  the  Court  adhered.  >    Judgmoit 
Lord  Baigrag-^Tlie  principle  of  law  laid  down  in  tiie  in-OiMoii  of 

terlocutor  is  qiote  sound.  The  right  to  sequestrate  is  only^^>^ 
lx>miui»isnrate  witii  the  hypothec,  and  cannot  be  extended  for- 
fiher  than  the  hypothec  goes.  It  is  not  competent,  therefore, 
ibr  a  landlord  to  sequestrate  the  crop  of  one  year  for  the  ar- 
jrears  of  rent  of  a  former  year.  The  practice  may  have  been 
^Ufferent,  probably  from  the  circumstance  of  its  not  having  been 
if>l9ected  to4  but  the  tenant  is  entitled  to  otgect  if  he  chooses, 
and  when  he  does  so,  it  is  impossible  to  get  the  better  i>f  the 
^rindpleof  law. 

Lord  Craigie~^lt  is  dear  in  point  of  law,  that  a  landlord 
Is  bound  to  take  care  that  the  sequestration  does  not  cover 
inore  than  the  crop  over  which  the  hypothec  extends. 

P9rd  FvOmion,  OMnarf*       Act  J.  A.  Mwn^y  Ivorf.        CharU9JFUik$r^ 
Agent.      A}USi^Q€f^(Hiipe)A.M^NeUL       Aleg.  Fanythy  AgeaU, 

T. 
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FIRST  DIVISION. 

No.  LX^Vn*  9  FdmibaTif  1830. 

JOHN  TH0MA8 

JANET  MANN  on  gtf  ITH. 

NsAJKim  OP  xiir^-NfiTAT.  4  Cbio.  IV.  c  99-'^^  d^eea^edparifi 
kaoing  kfiiwo  ntuptqf  Ufh  one  of  wham  died  mtboidcoih 
firmation,  but  after  having  executed  in  faoour  ofherhm^t 
band  a  general  aesignatian  of  the  whole  mooeable  9ue^ 
cession  ttMch  had  opened  to  her  by  the  death  qfher  Ateff 
i-^A48M»  in  a  competition  between  the  huaband  and  the 
ether  nemtofkinj  who  completed  her  right  by  confirmatknf 
th$i  they  were  to  be  preferred  pari  paasito  the  moceabk 
eUcoeenon^  ppon  th0  ground  that  it  had  vested  ipso  juT$ 
in  the  two  sisters^  and  that  the  share  ^  the  former  M 
been  carried  by  the  assignation  in  favour  of  her  huAaxA 

Kaby  MAim  died,  leaving  tiro  ratent  Manoa  (the  wi£9  of 
Tbon^)  and  Janet  Mann  or  Smith.  Sbe  waa  poeseflBed  «t 
the  time  of  her  death  of  L.500  due  to  her  by  a  promisBory 
note ;  and^  hefore  coDfirmation  was  expeie  by  either  of  the  eis- 
taiH,  Marion  died»  having,  hoirever,  previoudy  assigned  ta 
her  husband,  by  a  deed  inter  vivoe^  the  whole  moveable  sucr 
oesBion  which  had  opened  to  her  by  the  death  of  her  sister 
Mary.  On  the  <ytb«r  hand,  Janei  ezpede  a  eonfinnatipa  M 
exeeutriz  both  to  Mary  and  to  Marion  $  and  the  question  was 
Whether,  under  the  above  statute,  the  share  of  Marion,  who 
died  unconfirmed  in  the  L.600,  was  carried  to  her  husband 
by  the  assignation  in  his  favour ;  or  whether  Janet  Mann,  as 
executrix  confirmed  both  to  Mary  and  to  Marion,  had  right 
to  the  whole.      The  statute  provides,  <  that  £ram  and  after 

<  the  passing  of  this  act,  in  aU  cases  of  intestate  suooesoon, 
*  where  any  person  or  persons,  who,  at  the  period  of  the 

<  death  of  the  intestate,  bdng  next  of  kin^  shall  die  beforecon- 
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^  finutiM  te  «pide^  tiie  tigbt  of  nl«h  boeI  of  Ua  AaH  grj),jm 
*'  tnomit  to  hb  or  her  iqpreseitedFn,  w  Aat  oonfinnilaoa  '"^  ^  ^ 

<  may  and  diaU  be  gnntoi  to  sudi  repptacatalivcB  in  Aesmi^^ 
^  same  mamiar  as  MJifiteatioiui  nughl  bare  been  granted  ti^      — .^ 

<  each  next  of  kb,  immedu^  i^on  Ae  death  of  such  mtestate.*  g^^ 

In  ofder  to  ascertain  the  rights  of  the  claimants,  the  debtor  ^ml  4  €Sm. 
im  the  bin  raised  amnl^lepoinding;  in  vhiili  the  Aer^ 
That»  under  the  afcignation  afiiresaid^  the  defimder,  John 
Thomas,  was  the  represeiitative  of  his  deeeaaed  wife  in  the 
<me  half  of  the  moreable  property,  or  intestate  snccessioay 
wliich  had  devoked  on  his  said  wifens  cme  of  the  two  neact 
of  kindF  the  said  Mary  Mann;  and  that,  in  terms  of 
said  aet,  hor  right  as  iuoh  traoBmltted  to  iho  said  Jehn 
Thomas.  Therefore  ranked  and  piefenrad  the  datoisiil% 
John  Thomas,  and  Mrs  Smith  and  her  husband,  pari  passtt 
on  the  fimd  in  medio ;  and  decerned,^  &e. 

In  an  ad^roeafioii,  Jaart  Mann  or  Snixth  ptettM^ 

1.  That  the  statute  had  not  the  effect  of  mdciBg  the  ^i^nm^j^ggggyg^^ 
try  Test  in  the  nest  of  kin  withovt  coioirmatioB;  It  mefdy  Pleas, 
declares  that,  in  the  ereat  of  any  one  who  was  next  ^of  Idii 

ai  the  paiod  of  the  deatii  of  the  intestaEte,  dying  beim  oen* 
fimation,  the  rcpreoantatiyes  of  each  next  of  kin  shall  have  the 
samer^ht  to  beeoafimedezeciitoiB  to  the  intestate  as  the  said 
deceased  next  of  kin  had. 

2.  Under  Ais  statute,  nrither  the  next  (tf  idn,  nor  Ms  or 
herrqpresentaliTee,  can,  withont  eonfinnation,  acquire  right  to 
the  «tecatry  of  a  party  dying  intestate,  so  as  to  enable  either 
0i  them  effeelaally  to  assign  to  a  stranger  the  execntry  of  the 
intestate,  or  any  pert  of  it;  at  least,  such  assignation  is  in- 
effiBotnal  if  the  cedent  die  before  being  confirmed  ueciit(Hr. 

S.  The  respondent,  John  Thomas,  is  Jiot  the  «e)Rses»itaifiye 
of  his  deceased  wife  in  the  sense  of  the  statute,  or  in  anys^isb 
whatever ;  n<Mr  has  he  any  light,  under  Ae  asngnation  on 
which  he  founds,  to  be  confirmed  executor  tfther  to  Mary 
Mann  or  to  his  deceased  wife. 

4.  The  claimant,  Janet  Mann,  as  executrix  decerned  and 
oonfirmed  both  to  the  deceased  Mary  Mann  and  to  the  de- 
ceased Marion  Mami  or  Thomas,  has  the  only  good  right  and 
title  to  the  fund  in  medio* 


Digitized  by 


Google 


B98 


DBCISIOHB  OV  THS 


»o.7f' 


IT  Vdb.  1830.  It  was  a9Mib0riae{~l.  MoreaUe  estate  is  trBasmilted  under 
a  general  ooareTanoe  whlioat  oonfifaiistmL  The  ^mirefance 
efltablisheB  in  the  aangnee,  disponee,  cr  legatee,  a  jne  ad  rem ; 
Smidli  V.  Gnevey  ifJA  May  1801,  (Mw.  App.  Substitute  and 
Conditional  Inetitate) ;  and  Robertson  v.  Gildhtist,  SSA  Jan. 
18S& 

3.  In  virtoe  of  the  statot^  in  question,  the  moveable  rights 
of  aparty  dying  intestate  vest  ipso  jure  in  the  next  of  kin,  and 
•^  transmitted,  on  the  death  of  such  next  of  kin,  to  his  or 
just  representatives,  meaning  tiiereby  his  or  her  sucoesson; 
whether  by  grant  or  act  of  thelaw.  The  ^hts  which  vested 
'^so  jure  in  the  deeeased  wife  of  the  respondent,-  she  could 
JalrfiiUy  transfer  to  the  respondent,  to  the  eflbetof  confeffring  on 
liim,  as  her  representative,  aU  he^  i^|^  dther  of  prdperty  or 
of  titie^  to  eonfirmatiML 


Thcanasob 

Smith. 

/r.  0. 9&  . 

Punuer't 


The  Lord  Ordmary  repdled  the  reasons  of  advocation,  re- 
mitted  the  ease  shni^eiter  to  the  sheriff,  and  dectfned ;  and 
added  the  following^^ 

<  iVofo— It  is  undmtood  that  the  statttte  of  Ae  4tii  of 
Geo.  IV.  cap.  08,  was  enacted  for  the  fraVpofie  of  removing 
the  hardship  arising  firom  the  death  of  the  executor  before 
ecm^nnatioa,  whidi,  in  the  previoasetaite  of  the  law,  ren- 
dered his  i^ht  to  the  executry  xntraasmistible.  The  hard- 
ship is  the  same,  whether  the  next  of  kin  or  the  assignees  of 
the  exesutor  are  deprived  of  the  benefit  of  tiie  snceession.  If 
it  had  been  tiie  object  of  Ae  statute  to  feve«r  the  next  of  kin 
of  the  executor  unconfirmed,  in  oppositfon  to  his  asBigneets 
it  would  not  have  abdished  the  remedy  of  a  partial  ccmfii^ 
mation,  which  vested  the  right  to  the  wh<de  moveable  sue* 
ceosion  just  as  mudi  as  actual  apprehension  of  the  moveabks 
of  the defonet  The  tenn rqiresentativein  the  statute  is iil 
chosen,  but  it  must  be liberadly  construed  tomeet  the  views 
of  the  legislature;  and,  in  a  legal  sense,  -repiesebtative  may 
include  those  who  take  by  deed  as  weB  as  by  intestate  suc- 
cession. The  notion  that  the  statute  was  made  only  to  in- 
<  troduce  a  representation  in  moveables,  analogous  to  tiiat 
^  which  takes  place  in  heritage,  and  not  to  vest  a  right  in  the 
^  cqcecutor  unconfirmed,  appears  to  be  unfounded.  The  words 
^  employed  are  more  hostile  to  tbat^xmstruction  tiiaa  to  tiie 
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<  <Wltrmti»a  ^nnetiaiied  ligrttiie  jnterlacuten  of  tiie  mi^  9Feh.  iiw. 

*  U^t^ft;.  fw.  it  is  itroyid^}  ilbaA  the  right  of  the  next  of  kjn    '^^  ^^ 

<  unfonflrm^aMlliranBDUttotb^  But  if  no  g^^^ 

<  right  vttfMy  ti^^e;C%uldhe:iio  tnaiwiqtipioiL    In  heritaUe      ^— ^- 

<  suiHwmm,  Ae  right  of  an  eppoiwnt.  heir  dying  before «er-^^^^J^^ 
^  vice  does  not  transmit  to  his  representative,  the  person,  next/p;  e.  ea» 

^  in. suceessjoa  taking. in  hiaovnrig^aarepreaei^^ 

*  ancBitpr.!   .         '       :     . 

To  this  intedoGOior  ^A^Conrl-adhered^  on  a  redaimiiig  Judgment 
note  for  Janet  Mann. 

The  grooad,  hofKever^  upoa  whidi  their  Lordships  seeneflOiriiiion  of 
to  {NKNieed  was,  that  in^cases  of  intestate  8ucbes8km*than0xl  of  ^'^ 
'  kin  <tf  the  deceaaed  are,  by  the  statnte,  without  oonfinnaflioii, 
vested  in  the  jus  ad  rem,  or  general  right  of  sucotsaon,  and 
transmit  it  to  thrir  next  of  kin,  subject  to  thdr  debts  and  deeds; 
that-  the  protabitiim  against  whlit  ia  called  a  partial  confirma- 
tion, whkh  waa  intended  merdy  to  prevent  an  evasion  of  the 
l^acy  duties,  did  not  prevent  one  of  the  successive  next  of  kin 
from  using  confirmation  for  completing  his  or  lier  right,  al- 
though, as  formeily,  he  or  she  might  oonfinn  the  whole,  witb 
a  view  of  establistdng  a  general  right,  if  the  other  next  of  kin 
diould  die  without  leaving  relations  nearer  than  the  partiee 
eottftrming.  The  statute  had  not  omitted  the  case  of  assignees^ 
spemal  or  general^  to  subjects  fedling  under  moveable  sncoession 
—^  spedal  asfiignee  being  still  entitled  to  take  without  confirm 
mation,  while  general  assignees  eould,  as  ezeoutonMareditors; 
cmnplete  their  right  under  thewanandioe  of  the  asrignation. 
In  this  case,  the  interlocutor  of  the  Lord  Ordinary,  which  gave 
an  equal  right  to  the  nearest  of  kin  and  to  the  assignee^  ap^' 
peered)'  therefore,  to  be  snbstentially  eorreet^  althou^  the  more 
formal  oourse,  in  flie  case  of  a  general-  assignee,  might  be  fov 
him  to  use  oenfinnaiion  as  executoor^sreditsr  for  earrfing  the 
right  as  it  stood  in  his  author,  while  the  nextof  km  followed 
the  course  prescribed  by  tiie  statute. 

Lord  CcrehouH^  Ordiiuuy.  For  John  Thomas,  Dean  qfFae*  (J^ifreyJ, 

M.  P.  Brawn,  Mowbray  and  Howden^  TV.  S-  Agents.  Alt. 

SoUG^fu  (ffop0}  Pcrnfth.  J}.  Pithery  Agent.  ff.  tleA.    ' 


Digitized  by 


Google 


aw  DECISIONS  OP  THE  No-T* 

FIRST  DIVISION. 

No.  I^XVIIL  9  F^bfumty  1830. 

DOUGLAS 

againMt 

SMITH. 

Pbocxss.^/^  m  in  arbUrio  judioU,  depending  upon  th^  dr^ 
eumstanoea  of  the  ease,  whether  an  informal  decree  or 
charge  should  be  allowed  to  be  turned  into  atibelj  and 
whether  the  ueer  of  the  decree^or  cha/iyer,  should  be  euigect- 
ed  de  piano  in  the  payment  of  the  precious  eoopeneesj  or 
whether  the  question  of  ewpenses  should  be  reserved  tiU 
the  iesue  of  the  cause. 

Thb  Bospeader  having  been  charged,  in  virtue  of  a  precept  of 
poinding  issued  by  the  provost  and  bailies  of  a  royal  burgh» 
to  piftVft  payment  of  a  sum  contained  in  a  bill  in  which  he  was 
debtor,  it  was,  inter  alia,  pleaded  in  a  suspension^  that  the  pre- 
cept  of  poinding  had  been  issued  without  any  decree  having 
been  first  interponed  to  the  instrument  of  protest.  It  had  been 
Mooffded  in  the  books  of  the  burgh ;  but  no  extract  had  been 
fulr^  out  by  the  charger,  or  exhibited  to  the  Magistrates. 

The  charger^  founding  upon  the  cases  of  Macready  v.  Craw-r 
ford,  30th  July  1715,  Bruce  (Mot.  11  984)  Gordon  v.  Mill  and 
Company,  IStliFeb,  1822,  andof  Reido.  Fraser,  4th  Feb.  1825, 
having  proposed  to  turn  the  charge  into  a  libel^  without  pay^ 
■Mnt  of  the  previous  expenses,  it  was  objected,  \sty  That 
tids  was  not  a  case  to  which  that  remedy  could  be  applied, 
flbve  having  been  no  deoree,  and  the  wh<4e  proceedings  bdag 
consequently  null  and  void;  and  8rf^,  that,  if  the  rraiady 
were  to  be  allowed,  it  could  only  be  done  on  the  payment  of 
file  expenses  incurred  by  such  an  incompetent  procedure,  in  the 
same  manner  as  in  the  case  of  an  amendment  of  the  libel, 
which  was  only  allowed  on  such  expenses  being  paid. 
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The  Lord  Ordinary  '  turned  the  charge  into  a  libel,  re-  9  Feb.  issoi 

*  senring  the  siupender^s  claim  for  previous  expenses  for  future  ' 

^  consideration,^  &c.     His  Lordship  added  the  folloiring  note :  sml^   ^ 
^  — The  Lord  Ordinary  sees  that,  in  the  case,  5ih  March  1829,      — - 

*  Caldwell  V.  Campbell,  as  reported  by  Messrs  Shair  and  Dun-  '*•**'***• 
^  lop,  the  Court  are  said  to  have  concurred  in  the  opinion  giren 

^  by  the  Lord  Probationer,  that  the  charge  should  be  turned 
^  into  a  libel,  reserving  the  question  of  expenses,  but  that  they 
^  were  &rther  of  opinion,  that  in  such  a  case  the  record  should 
^  be  made  up  as  in  an  ordinary  action.   No  judgment  was,  hoW'- 

<  ever,  pronounced ;  and  one  of  the  judges,  at  the  last  advising, 

<  intimated  an  opinion,  that  the  suspender  should,  befive  grant'* 
^  ing  the  motion,  be  indemnified  for  any  expenses  unnecessarily 

<  occasioned  to  him.  One  expense  which  must,  in  consistence 
^  with  the  opinion  above  stated,  be  incurred,  namely,  that  of 

*  making  up  the  record  in  a  new  form,  cannot  be  ascertained 

<  till  it  be  ready  for  closing ;  and  the  Lord  Ordinary  inclines 

*  to  delay  the  consideration  of  the  expenses  to  be  allowed  until 

*  that  time.' 

The  Court  adhered,  on  a  reclaiming  note  for  the  suspender,  judgment. 

Lord  Balgray  observed — That  where  an  objection  in  point  of  Opinion  of 
form  was  stated  to  a  decree  or  charge,  it  was  entirely  a  matter  ^'*'^ 
of  discretion  with  the  Court  to  allow  the- decree  or  charge  td 
be  turned  into  a  libel ;  and  a  similar  discretion  must  be  used  in 
subjecting  the  user  of  the  decree,  or  charger,  in  tite  payment  of 
the  previous  expenses.  The  decision  on  both  points  must  in 
an  cases  depend  upon  their  own  peculiar  circumstances,  and  no 
general  rule  could  be  laid  down.  In  the  present  case,  the  ob« 
jection  appeared  to  be  critical ;  and  he  thought  tiie  Lord  Ordi- 
nary had  done  right  in  turning  the  charge  into  a  libel ;  and 
his  Lordship  was  also  tiie  best  judge  whether  expenses  diould 
be  found  due  in  the  first  instance,  or  reserved  till  the  issue 
of  the  cause. 

The  other  Jttdgea  concurred. 

Lurd  Nemion,  Ordinary.         For   tbe  Saspendor,  MaodtmfidXU         Gm^ 
JtfMHW,  &  8.  a  Agent.         Alt  Jl.  Thmmm.        Ju.  M^C^tk^W.  ft. 

Agent.  D.  Ckrk. 
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SECOND  DIVISION. 
.   No.  LXXIX.  9  February  im.  , 

SCOTT 

ttgainat 

YUILLE. 

CAVTiOKeB.— Stat.  1695,  c.  5. — A  cautioner  does  not  lose 
■  the  benefit  of  the  septennial  Umitationy  introduced  by  the  sta- 
tute lQ9By  by  acknowledging  intimation  of  an  assignatum 
of  the  bond,  paying  interest  for  some  years  to  the  assigneei 
and  drawing  a  dividend  from  the  bankrupt  estate  of  the 
principal  debtor^  after  he  was  legaUy  liberated  from  his 
.  cautionary  obligation  by  the  lapse  of  the  statutory  limt(ti 
turn ;  aU  these  things  having  been  done  by  him  when  he 
was  in  ignorance  of  his  legal  rights,  and  not  having  there- 
by ifyured'or  impeded  the  recourse  of  the  creditor  ogabMt 
the  principal  debtor. 

The  decision  on  the  general  question  arising  in  this  case  has 
been  already  reported,  27th  Nov.  1827* 

The  action  was  then  remitted  to  the  Outer-House  for  ihe 
purpose  of  enabling  parties  to  be  heard  on  the  special  drcum- 
stances  and  personal  objections  alleged  by  the  charger,  in  re^ 
spect  of  which  the  suspender  had  incurred  a  personal  liability 
for  the  bond  on  which  he  was  charged. 

It  appeared  from  the  record  that  the  suspender,  being  legaDy 
firee  of  his  cautionary  obligation  by  the  lapse  of  the  septennial 
limitation  in  1817»  continued  to  pay  the  interest,  being  in  ig- 
norance of  his  legal  rights,  for  five  years  thereafter,  down  to 
Martinmas  1823 ;  that  he  acknowledged  intimation  of  an  as- 
signation of  the  bond  to  the  charger  in  March  1823,  and  paid 
her  two  tlerms^  interest  after  that  date,:  and  that,  after  tlie  judkh 
al  discharge  of  William  and  Greorge  Shortridge  (the  prismpal 
debtqrs  in  the  bond)  in  1819,  he  drew  dividends  from  th^ 
estates  in  relief  of  his  obligation  by  the  bond  to  the  amount 
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of  L.93.  Ss.,  bong  leas  by  L.217*  T^-  ^^^^  ^®  amount  of  in-  0  Feb.  I8S0. 
terest  which  he  had  afterwards  paid  to  the  charger  and  her  '— '^r  ^' 
authors ;  but  that  he  had  not  applied  for  or  concurred  in  their  ^^|^^' 
discharge.  ....... 

The  Lord  Ordinary,  in  these  circumstances,  pronounced  the  CamHm^er. 
following  interlocutor :-—  *  Suspends  the  letters  simplidter,  and  * 

*  decerns ;  finds  the  charger  liable  in  expenses  since  the  date 

*  of  the  remit  by  the  Second  Division  of  the  Court,  28th  Nov 

•  i827;&c. 

The  charger  reclaimed,  vni  pleaded — That  the  conduct  of  the  Chaiger't 
suspender  had  lulled  her  into  security,  and  induced  her  to  rely  ^^^^ 
on  the  subsistence  of  the  bond  as  a  valid  document,  and  to 
accept  an  assignation  to  it  as  a  sufficient  security  afiler  the 
seven  years  had  elapsed ;  that  his  after  conduct  in  paying'in* 
terest  had  prevented  her  from  taking  active  steps  for  her  se- 
curity against  the  estate  of  the  principal  debtors ;  and  Ihat 
his  ranking  as  a  creditor  for  the  amount  of  the  bond  on  the  se- 
questrated estates  of  the  principal  debtors  barred  him  from 
afterwards  claiming  the  benefit  of  the  statute  1695. 

The  suspender  afistoered — That  the  obligation  was  ipso  fecto  SuBpeiider*s 
extinguished  and  annihilated  by  the  lapse  of  the  seven  years 
and  that  all  which  had  taken  place  afterwards  was  insuf- 
ficient  to  raise  up  or  constitute  a  new  obligation;  Balfour 
V.  Wood,  18th  Jan.  I76O  (Mor.  6640J ;  Carrick  v.  Carse, 
5th  August  1778,  (Mor.  2931 J  :  That  what  the  suspended 
had  dpne  ia  ignorance  of  his  legal  rights  had  not  injured  the 
recourse  of  the  creditor  in  the  bond  against  the  principal  debt^ 
ord ;  and  that  tiie  dividend  which  he  had  drawn  from  thdr 
bankrupt  estates  was  for  the  benefit  of  the  charger  and  hei^ 
author^  as  it  would,  just  diminish  pro  tanto  the  claim  of  r^ 
petition  which  the  suspender  had  against  them  for  the  over 
payment  of  interest  which  he  had  made« 

The  Court  unanimously  refused  the  note.  Judgment. 

Lord  Ordinary,  CtingJetig.        Act.  Dean  qfFac.  (Jeffrey X    S.  More,  Alt.. 
SoL^Gen.  (Hope)  Skew,  MurdiaU.  W.  A.  G.  $  R.  Ellis,  W.  S. 

and  Jo.  PaUitany  W.  S.  Agentr.        J7.  Clerk. 

u. 

Vol.  V.  B* 
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SECOND  DIVISION. 

No.  LXXX.  9  FAmmrf  UMl 

Mu  FISHEB 

agnAnst 
M'CHRISTIE- 

SiifPBN8i0K.-^l)^%«9»  m  riat  has  been  obtained  in  the  lUt 

,    Ckamber^  witk  an  erdfir  to  answery  andhas  been  ifUimai' 

.    ediothe  dMrgety  but  w>  answers  have  been  given  in,  nor 

>    ang  other  step  taken  to.geithebUl  passed  or  refueedy  the 

charger  is  not  entitled  to  proceed  with  his  diUgeneej  en  the 

lapse  cf  a  year  from  the  date  of  the  siet^  without  takia§ 

any  step  to  get  it  reeaUed. 

Ik  1826,  Mils  Fisher  gwre  M^Chmtie  a  cfaaqge  of  honingv  W^ 
a  decree  of  the  sheriff  of  Perth,  for  L.122.  M'Christie  pi^ 
flente&abiU  of  flUapeasioii;  upon  whieh  the  Lord  (tediiiaij,  on 
the  ISth  May  18^,  piono«iioed  tbe  following  deUvenowe^— 
<  To  see  and  answer  within  fourteen  days ;  meantime  siste  €■»• 
f  cati<m.^  The  sist  Iteia  obtained  was  intimated  to  the  Aar- 
jgier^s  agmt,  and  a  oppy  of  the  bill  was  taken  out  by  hka  to  lie 
answered ;  butnoansw^s  were  given  in^  and  thesist  renuunedi 
unrecalled*  On  the  othar  hand,  the  suspoid^  never  appfisd 
to  have  the  bill  passed  ij:  /espect  of  no  answers. 
•  Some  eovresp<mience  afterwards  took  place  between  the 
tfsnts  for  the  partiea  cm  the  subject  of  the  chai^  imd  oaspsn 
sion;  but  no  tenas  of  agreement  having  been  eomo  t»,  the 
Charger,  om  the  16th  August  1896,  fifteen  months  after  the 
date  of  the  nst,  put  the  caption  in  force  against  the  suqieadar. 

The  suspender  presented  a  bill  of  suspension  and  liboratioo, 

'.both  on  the  merits.of  the  otjginal  <daim»  and  on  the  peelimi- 

nary  ground  that  the  diligence  was  unlawfol,  in  recpecC  that 

Ae  execution  was  suspended  by  a  sist  which  had  neith^ 

recalled  nor  had  lapsed. 

The  preliminary  point  was  argued  m  cases,  in  which— 
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The  raspender  pleaded^Thst  the  sist  necessarily  remained  •  ^«^- 1*^- 
m  force  so  long  as  the  bill  was  not  refused,  nor  a  ccsrtificate  is-  ^^T^ 
soed  of  its  refusal  by  the  Bill  Chamber  clerk ;  and  that  such  SfChria'tie. 
was  more  especially  the  case  in  the  present  instance,  where      — 7^ 
tfie  dialler  had  entered  appearance  in  the  Bill  Chamber  hjj^^^^^    ' 
taldng  a  copy  of  the  bill  oat  to  be  answra-ed;  Downie  and  Suspender*! 
Hercules  v.  Corr,  ISA  Feb.  I766  (Mor.  15,148.)    The  prac^^*^ 
lice  of  tiie  Bill  Oiamber  is  established  to  hold  that  the  sist 
continues  till  ^  the  bill  be  disposed  of  by  adjudgment  of  thfe 

*  Lord  Ordinary  i*  Beveridge  on  the  BUI  Chamber j  p.  24  \ 
and  Wilson  v.  Thomson,  26di  Feb.  1824.  There  is  no 
anthority  fitw  the  plea  of  the  diarger,  that  a  sist  e^cpires  by  the 
\xfSA  of  a  year  and  day  from  its  date ;  but  the  contrary  wab 
ftred  m  the  case  of  Low  «.  Campbell,  Ist  July  1824. 

The  charger  atmrere^— That  the  plea  maintained  by  the  ^^'^^^ 
suspender  was  directly  contrary  to  the  act  of  sederunt  9th  Nov. 
1680,  by  which  the  Lords  declared  '  that  they  will  give  no 

*  stops  of  execution  hereafter  upon  bills  of  sus|(^endion,  foulteeii 
^  days  from  the  date  being  a  sufficient  time  both  for  seeing  and 
<  ezpeding  the  bill ;  and  declare  all  other  stops  to  be  void,  &c.^ 
Mr  Erskixie  accordingly  lays  down,  B.  iv.  tit.  3,  §  18.  that 

*  a  ast  granted  on  a  bill  without  passing  expires  also  in  four- 
-  teen  days.^  At  all  events,  in  the  present  case,  the  bill  of  sus- 
pension itself  ceased  to  depend  in  the  Bill  Chamb^  by  the 
lapse  of  a  year  and  day  without  any  proccfdure  being  had  on  it, 
and  Ae  sist,  of  course,  also  fell  as  an  adjunct  of  the  bin. 

The  Lord  Ordinary,  on  advising  the  cases  for  the  parties^, 
sustained  the  reasons  of  suspenrion,  suspended  the  letters  sim- 
plidter,  and  foond  the  charger  liable  in  expenses. 

Tlie  charger  reclaimed;  but  th^  Court  unanii&otisly  refused J«4g»nt. 
the  note. 

Zord  Glenlee— The  only  point  of  importance  is  the  matter  cf  ^^  ^ 
liberation ;  and  the  only  difficulty  stated  on  the  part  of  the 
charger,  is  the  plea  that  by  the  lapse  of  a  yeair  and  day  the  for- 
mer bill  of  suspension,  together  with  the  sist,  fell  to  the  ground. 
But  even  though  it  might  do  so  in  the  ordinary  case,  tiie  cob- 
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9  Feb.  1830.  duct  of  the  parties  in  tlus  process,  and  their  correspondence 
afterwards  upon  the  subject-matter  of  the  former  suspenrion, 
betrayed  the  suspender  into  security ;  and  the  charger  was  con- 
sequently not  entitled  to  put  his  caption  in  force  without  warn- 
ing him  of  his  intention. 

Lord  PUmiUjf — The  present  question  is  entirely  one  of 
form,  viz.  whether,  after  the  sist  was  granted,  and  a  copy  taken 
out  to  be  answered  by  the  charger^s  agent,  as  marked  on  the 
back  of  the  bill,  it  was  competent  to  proceed  with  the  diligence 
whilst  the  sist  continued  unrecalled.  The  only  authority  in 
point  is  the  case  of  Downie,  &c.  v.  Corr,  and  that  (although  short- 
ly reported)  appears  to  me  to  lay  down  principles  which  must 
guide  us  in  the  decision  of  this  case.  I  therefore  think  the  in- 
terlocutor right. 

Lord  Cringletie — I  am  of  the  same  opinion  as  to  the  pro- 
priety of  the  charger'^s  conduct.  As  to  the  lq;ality  of  executing 
a  caption  any  time  within  40  years,  there  can  be  no  doubt 
The  bill  of  suspension,  no  doubt,  fell  by  the  lapse  of  a  year; 
but  I  concur  with  Lord  Glenlee,  that  there  was  here  an  irre- 
gularity in  the  proceedings  of  the  charger ;  and  that,  in  the 
circumstances  of  the  case,  she  should  have  intimated  to  the 
suspender  before  proceeding  to  execute  the  caption. 

Lord  Jtistice-Clerk'^We  have  only  to  decide  the  merits  of 
this  suspension  and  liberation ;  and  I  concur  with  all  your 
Lordships  that  the  interlocutor  is  right.  I  am  inclined  more 
especially  to  adhere  to  it,  because  it  sustains  the  reasons  of 
suspension  generally,  without  assigning  any  special  grounds. 
There  are  certainly  many  circumstances  in  the  conduct  and 
correspondence  of  the  parties  in  this  case  which  made  it  im- 
proper to  execute  the  caption  without  warning  the  suspender 
of  the  intention  to  do  so ;  but,  even  on  the  general  question,  I 
am  by  no  means  prepared  to  accede  without  qualification  to 
the  proposition,  that  a  sist  such  as  this  flies  off  merely  by  the 
neglect  of  the  respondent  to  give  in  answers,  or  of  the  com- 
plainer  to  get  his  bill  passed  for  more  than  a  year  and  day.  . 

.  Lord  Ordinary,  Mackenzie.  Act  Dean  o/  Fae.  (J^rey)  GiOUt,  Alfc 
Keay^  Manhali.  IV.  Spaidingy  S.  S.  C.  and  R.  W.  yiven,  W.  S. 
Agents,         F.  Clerk. 

U. 
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ilECOND  DIVISION. 
No.  LXXXL  9  February  1830. 

Rev.  D.  garment  and  Othees 

against 
MACLEOD  OF  Cadboll,  and  Otheus. 

Ki&K.— 1.  In  rebuilding  or  enlarging  a  parish  churchy  ac- 
commodation for  two-thirds  of  the  ewa/minable  parishioners 
must  be  provided,  even  where,  the  state  of  the  population  . 
requires  church  service  both  in  Gaelic  a/nd  English. 

2.  Heritors  are  bound  to  Jit  up  the  parish  church  with 
seats. 

3.  /*  the  question^  whether  a  parish  church  ought  to  be 
rq^aired  or  a  new  one  built,  at  all  affected  by  the  con^ 
sideration  that  the  former  is  incapable  of  affbrding  ade-* 
quote  accommodation  to  the  established  proportion  of  ewch* 
tninable  parishioners  f 

The  parish  chorcli  of  Rosskeen  having,  in  the  opinion  of  the 
presbytery,  become  ruinous,  and  very  inadequate  to  the  accom- 
modation of  the  parishioners,  they  decreed  that  a  new  church 
should  be  built,  capable  of  containing  more  than  double  the 
number  of  hearers,  or  two-thirds  of  the  examinable  persons, 
and  decerned  against  the  heritors  for  the  amount  of  the  estimate 
approved  of,  being  L.2120. 

Some  of  the  heritors  suspended  a  threatened  charge  on  thepj[2^ 
grounds,  first.  That  the  walls  of  the  church  were  substantial, 
and  capable  of  supporting  every  alteration  or  repair  on  the 
roof,  or  internal  fitting  up  of  the  building ;  and  the  alleged  in- 
adequacy of  accommodation  for  the  increased  population  of  the 
parish  did  not  impose  on  the  heritors  any  legal  obligation 
cAther  to  enlarge  the  old,  or  to  build  a  new  church ;  Smythf) 
«.  Lord  Lynedoch  and  others,  14th  May  1828.  Secondly, 
As  nearly  one  half  of  the  examinable  persons  in  the  parish 
speak  Gaelic  only,  and  as,  accordingly,  there  are  two  servicer 
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9  Feb.  1830.  in  Gaelic,  and  one  in  English,  each  day,  fhe  present  duuch 
'*-"  y  ^*^    is  sufficient  to  contain  the  hearers  of  each  class  who  frequent 

S^adeod*^  ^^^  church  and  understand  the  language  spoken  at  the  time. 

&c  '     Thirdly  f  Even  if  it  were  incumbent  on  the  heritors  to  bmld  a 

new  church,  the  building  contracted  for  is  objectionable,  both 
as  being,  for  the  reason  already  stated,  greatiy  largef  thas  is 

Suspenden*    at  alT  requisite,  and  also  a^  being  mtended  to  be  fitted  up  wiA 
^^  seats  for  the  whole  congregation  at  the  heritors'*  expense.    AH 

that  they  caii  be  required  to  do  is  to  provide  a  church  substan- 
tially built  and  roofed,  leaving  those  who  uitend  to  occapy  It 
to  find  seats  for  themselves.  This  especially  applies  to  a  great 
number  of  small  feuars  within  the  parish,  who  form  arC(m^ld0»* 
able  part  of  the  whole  population. 

Respondents*  ^  It  was  answered  by  the  minister  and  presbytery— 1.  As  fte 
present  church  affords  accommodation  for  only  612  penens^mt  of 
a  population  of  upwards  of  27^0,  of  whom  the  presbytery  bare 
found  1360  to  be  two4hirds  of  tibe  examiaablo  penont^  and 
B$  th^  parish  had  formerly  two  regular  churehes  beaidBi  a 
chapel,  if  the  present  church  were  capable  of  being  repaired, 
the  heritors  would  be  bound  to  enlarge  it,  so  as  to  giv^  ade- 
quate accommodation  to  the  parishioners.  The  case  of  lienveB 
and  Others  v.  Heritors  of  Lerwick,  27th  Jan.  1820,  (sec  <5»- 
neTs  Supp.  to  Law  of  Parishes,  44,  and  App.  120,)  abo-th 
case  of  Hamilton  and  Others  v.  Presbytery  of  Hamilton,  Wk 
Nov.  1827>  establish  that,  wh«-e  a  church  requires  great  aid 
exteuHve  repairs,  the  heritors  of  the  parish  are  bound  dtber  to 
build  a  new  church,  or  make  such  an  addition  to  the  oldoneie 
will  afford  adequate  accommodation  according  to  the  actual 
state  of  the  population. 

2.  In  ascertainmg  what  is  adequate  accommodation,  no  dis- 
tinction is  to  be  made  in  consequence  of  church  servioebeing  per- 
formed both  in  Gaelic  and  English.  In  fliis  parish  there  areiM^ 
a  hundred  individuals  wha  do  not  understand  Gaelic;  and  bf 
far  the  greater  number  can  "speak  and  underBtand  nothitig  ebe;. 
while  the  present  church  is  not  sufficient  to  ocMitaaii  many  wNft> 
than  half  of  the  regular  hearers. 

3.  The  heritors  of  a  paridt  are  bound  to  fit  upAe  daxA 
with  proper  seats  for  the  accommodation  of  the  pariahioneo  i 
asad  it  is  not  sufficient  to-erect  th»  dieU^ef  a  buiMing,  ami  to 
leave  the  interior  to  be  fitted  up  by  those  wLo  are  to  occapyit* 
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A  ranit,  widi  eonsent  of  parties,  vm  madetoaprofeBnonal  9V^  1830. 
pcfwift,  who  reported  tl»t  the  whole  timbeF-woik  of  the  roof ^^^  rf 
and  galkdM,  and  every  other  part  of  the  chm^h,  vith  a  mtisiAv.  Macleod» 
^evception,  wm  nueh  decayed  and  unsafe ;  tiaat  the  walk  ap^^^  ^ 
peared  to  bejsafe  uid  tfubetantial)  except  part  of  one  of  the  g»-       xiriu 
Ues  (which  flie  rep(»rterdid  nat  aeem  to  consider  of  gr^t  mo^ 
ittent) ;  that  the  floor  of  the  church  was,  on  an  average,  from 
12  to  14  inches  below  the  levd  of  the  cbUrch-*yard  and  mir* 
loiudiag  sur&ce»  thereby  rendering  the  church  damp  and  un- 
MOH&rtaUe ;  that  the  church  was  incapable  of  a  proper  repair 
Without  an  additional  height  to  the  dde  walls  of  four  fe€lt^  and 
nosing  the  floor  at  least  18  inches ;  but,  with  those  and  othet 
alterations,  the  building  was  capable  of  bemg  rqiaired  f(Nr  the 
ann  of  L.dfiO^  while  the  expense  of  a  new  churchy  having  the 
santo  extent  of  aecommodation,  would  be  L.SI50  more,  indud<» 
iBg  the  vdiue  of  the  materiala  of  the  old  building ;  tiiat  the 
pMseal  ehmrdi  was  not  capable  of  repair,  with  an  addition,  so 
as  to  aeoommodate  1360  persons  (bdlng  two-thirds  of  the  exa* 
Bunable  parishioners) ;  and  a  new  diurch  sufficient  to  contain 
Ihat  number  would  cost  asum  not  exceeding L^OO.  Finally, 
tbe  rq^oriser  was  cleariy  of  opinion  that,  though  the  old  church 
wa9  capable  of  hAiof  repaired,  still  it  could  neither  be  made  so 
€am£oittM»  nor  oonvenient  as  a  new  one ;  and,  therefore^  ha 
dknriyted  the  expediency  of  attempting  any  extensive  repairs  on 
the  old  chuiteh. 

The  Lord  Orffinary  thereafter  pronomieed  the  following 
uiterlooutor,  with  the  subjoined  opinion:— ^^  Pinds  that  the 
'  church  of  the  parish  of  Rosskeen  ought  not  to  be  repaired, 
^  but  thata  new  church  ought  to  be  built  in  that  parish;  finds, 

*  that  the  new  churdi  ought  to  be  made  capable  of  eontaininjl 
^  two-thirds  of  all  the  exaaodboable  persons  in  the  parish  at  obe 

<  time,  without  regaafd  to  the  varieties  of  language  aDc^ed  to 

*  be  at  pneseiit  Bpcktu  in  that  parish ;  finds,  that  the  diurdl 
^  ou|^  to  be  fitted  up  with  proper  seats ;  and  allows  the  heri<^ 
^  tors  to  be  further  heard  on  any.apecial  olgections  to  the  plad 
^  adopted  by  the  presbytery.^ 

^  JVb^is— The  Lord  Oniiaary  conceives  that,  in  ji^ipng 

<  whether  there  should^  be  .a  new  church,  era  repair  of  tha 
<.  old  on^  he  is  bound  U^^  ^Ifstiact  e^tir^Iy .  fimn  all  con^ 
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f  Feb.  1880.  ^  dderation  the  consequences  resulting  as  to  Ibe  et^ntfp- 
•*—  T  ■-'  '  ment  or  non-enlargement  of  the  acoommodation  lor  the 
S*MiS^^  *  congregation ;  and  so  abstracting,  he  has  no  doubt  thai  it 
&C. .  ^  ismore  fit  to  bave  a  neir  church.     He  does  not  let  Ae  acqui- 

sition of  new  church-^room,  with  the  consequent  expense,  m- 
fluence  him  in  favour  of  the  new  church,  but  certainly  he  i 
not  let  it  influence  him  agaiast  it.^ 


Kirk. 


The  8uq[)ender8  having  reclaimed^ 
Opinion  of  The  Lord  Justice-Clerk  said— This  case  does  certainly  in* 

Court.  volve  very  imjKMrtant  points  for  decision ;  but  I  think  these 

have  been  correctly  settled  by  the  Lord  Ordinary.  This  churdi 
is  in  such  a  state  as,  in  a  sound  sense  of  the  expression,  may  be 
called  ruinous^  The  whole  wood«work  appears  to  be  entnnely 
gone,  and  even  the  walls  require  repair.  The  necesssiry  re- 
pairs are  such,  that  their  expense  would  &11  but  little  short  oi 
the  sum  required  for  building  an  entirely  new  church,  aflKudiq; 
equal  accommodation ;  and  the  reporter  conceives  it  fior  the 
benefit  of  all  parties  Ihat  a  new  church  should  be  erected. 
(  Supposing  the  church  could  be  r^aired,  the  important  ques- 
tion is,  whether  provision  must  not  be  made  for  the  actual 
wants  of  the  parish  P  The  Lerwick  case  does  establish  that, 
where  a  church  is  in  such  a  state  as  to  require  repam  thai 
would  nearly  equal,  in  point  of  expense,  the  buihlmg  of  a 
new  church,  the  heritors  must  either  make  additions  coires- 
ponding  to  the  actual  population  at  the  time,  or  build  a  new 
church.  In  the  present  case,  owing  to  the  drcumstanees  slated 
by  the  reporter,  an  enlargement  of  the  old  churdi  is  impos- 


.  The  proposition  of  dividing  the  parishioners,  according  as 
ihey  are  most  feimiliar  with  the  Gaelic  or  English  langoages, 
wilh  a  view  to  fix  the  extent  of  church  accommodation^  has 
the  merit  of  novelty,  The  law,  however,  requires  that  die 
hmtors  should  build  a  church  capable  of  containii^  two.4hiids 
of  the  examinable  perscms  in  the  parish,  without  reference  to 
Ihe  language  spok^  by  the|n. 

Lord  Glenlee  thought  it  was  not  an  absolute  rule  in  build- 
ing a  new,  Orenburg  an  old  parish  church,  that  it  must  have 
accommodation  for  two-thirds  of  the  examinable.parishionen. 
That  propcvtio^  is  adopted  in  Ae  goieral  citee,  as  being  a 
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reaiooable  oompntation  of  the  ntunber  of  persosis  who  may  begf'eb.  1890. 
expected  to  attend  the  church  at  one  time.     Here  the  mmister    ^*"*V*^ 
preaches,  aa  his  dixtjr  rehires  him  to  do,  both  in  Gaelic  and  Eng-  ^^MtldeodL^ 
liah ;  and  his  Lorddiip  understood  it  was  notnnnsual,  when  this  fe. 
practice  was  followed,  that  a  dilferent  set  of  persons  attended  ' 

the  service  in  the  one  language  from  those  who  were  present  ' 

at  that  in  which  the  other  was  used ;  and,  therefiyre,  he  con- Opinion  o^ 
^red  it  not  unreasonable  that  the  extent  of  the  accommoda- 
tion should  have  reference  to  such  an  arrangement. 

Lard  Cringletie  had  no  doubt,  in  the  circumstances  of  thiitf 
case,  as  to  the  propriety  of  building  a  new  church  rather  than 
repairing  the  dd  one.  He  agreed,  however,  with  Lord  Glen- 
lee,  that  the  practice  of  ordering  church  accommodation  foif 
two-thirds  of  the  examinable  persons  in  the  parish  proceeded 
on  the  principle  that  that  was  the  proportion  which  might  be 
calculated  to  attend ;  but  this  is  not  a  role  which  has  been,  or 
ought  invmably  to  be  adopted.  In  the  late  case  of  Bothwdl, 
jEMSoordingly,  accommodation  was  ordered  to  be  iMx>vided  for  a 
less  number  than  two-thirds  of  the  examinable  persons  r  and, 
in  like  manner,  he  doubted  the  propriety  of  the  rule  hdng  fol- 
lowed in  the  preset  case.  It  was  very  proper  tibat  the  church 
should  be  <»rdered  to  be  fitted  up  with  seats,  provided  this 
question  as  to  the  parties  upon  whom  the  expense  of  this  part 
of  the  undertaldng  must  Ml  was  reserved.  By  the  present 
law,  the  area  of  the  church  is  divided  among  the  heritors,  accord- 
ing to  thmr  respective  valuations ;  but  as  the  population  rerident 
on  the  lands  of  a  particular  heritor  sometimes  bears  no  propor- 
tion to  the  relative  amount  of  his  valuation,  very  great  difficul- 
ties may  in  consequence  arise  in  adjusting  the  interest  of  par- 
ties with  respect  to  the  division  of  the  seats  of  the  church. 

Lord  PitmUly  said — The  only  question  in  a  case  of  this 
kind  is,  whether  it  is  more  prudent  and  expedient  that  the 
church  should  be  rqpaired  or  rebuilt  ?  it  being  dear  that,  where 
the  church  is  to  be  rebuilt,  it  must  contain  two-tiiiMs  of  the 
exammaUe  persons  in  the  parish.  When  it  is  a  natter  of 
doubt  whether  it  is  more  expedient  to  repair  or  rebuild  the 
ohurch,  the  number  of  the  parishioners  referaUy  to  the  extent 
of  accommodation  in  the  existing  church  is  a  very  important 
element  of  conrideration  in  determining  whidi  of  these  •  plans 
ought  to  be  adq>tQd»    Here  the  necessary  repairs  are  so  great. 
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*^  r  ^'  church,  that»  even  if  there  had  been  no  inereftse  of  popnlatioi 
^Mad^^df^  at  all,  I  could  hare  had  no  hedtatioiiL  in  being  of  opiaioa  tliat 
4^  the  church  should  be  rebuilt.    But  assume  that  there  wm 

^KML  '^'"^  ^^^^  doubt  about  the  jfrapnety  o£  this,  am  I  net  to  take 
.—«•  into  consideratioiiy  that  a  peat  part  of  the  examinable  part  of 
0|iiiioQ  of  the  parishioneni  cannot  have  accommodation  in  the  preseal 
dnirch?  Now,  if  the  church  is  to  be  rebuilt,  we  cannot  be  af- 
fected by  the  consideration  that  part  of  the  population  speak 
onljr  Gaelic,  and  part  English.  We  must  say  that,  when  the 
churdi  is  to  be  rebuilt,  it  shall  be  made  capable  of  containiiig 
two-thirds  of  the  examinable  parishioiiers  generally.  The  late 
caae  of  Bothwell  was  quite  peculiar ;  for  there  the  presbytery 
had  consented  to  the  acoommodatton  being  limited  to  a  lev 
number,  and  it  was  held  that  they  could  not  go  back  on  thii 
part  of  Aim  resohitioii.  As  to  any  queBtioma  that  may  arise 
with  regard  to  the  ultimate  liability  for  the  expense  <tf  fitting 
up  the  church  with  seatSy  these  are  taft  cfea  by  the  iaterior 
outor. 

There  bemg  thus  some  diversity  of  opinion  amongBt  tbor 
Lordships  in  regard  to  the  extent  of  aoccmmodatioB  wbidi 
the  new  diurcfa  should  aff<Nrd,  the  cause  was  allowed  to  stand 
over  for  a  short  tiiae,  in  ordo:  to  give  the  heritors  an  oppcHv 
tonity  of  submitting  any  statement  in  ofqposition  to  the  positive 
nvennents  of  die  respondents,  that  in  fixing  the  extent  d 
cbxaeh  accommodation  there  is  never  any  distinction  madebe* 
tween  a  parish  where  divine  service  is  performed  both  in  GaeliiQ 
and  English,  and  one  in  which  either  language  only  is  used. 

'  When  the  question  came  again  before  the  Court,  the  heri- 
tors made  no  averment  as  to  the  practice;  9Jidikd  Lord  Justice- 
Clerk  said— In  the  opinion  I  formerly  exj^^ssed,  I  did  nat 
go  on  the  assertion  of  the  resp<Aid^t0.  I  think  it  of  bo 
consequence  what  en  this  point  is  admitted  or  denied  by  tlM 
parties.  I  knoiV  of  no  principle  or  authority  for  limiting  the 
accommodationof  a  pariah  church  on  account  of  the  Eng^hor 
Gaelic  language  not  being  universally  understood  by  the  popu* 
lation* 
Lord  Glenlee  said*-That  if  it  is  settled. practice  (which  he 
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OmI^  imwe  be aftnmfed  in  tiM  taaey  tbift' mo  4MtmAm h  $  Vth^ltm 
]Md»  liet^een  a  pariah  in  tlie  dfctEVA^  **—  i  *—^ 

me  irb€ra  tile^dnickflcrnce  is  pcrfiMied  only  iiLQii^lingmfl^  o.^^^^ 
ftoug^  he  eottU  tee  noretB^  fop  sodi  jphtttioa^  lie  wonU  doim'&c. 
ciiridadlieriag'tolliaLoMOsdiaarir'ainteHociitor.  "Ikt*! 

Lord  PitmiUy  ooncurred  with  the  Lord  Justioe  CkaAc;  nil 
Lord  Cringleii0  was  not  vndiutood  to  prdpoie  anjr  dterafion 
cf  tfie  intorlecator. 

T^Cottrfre&sedfliereolaiiBiiig&ote.  Judgmait. 

iMd  Mwkmudtf  (Miatry.  F«r  the  fluspendtr»  £iMiM»  Ciwrfiijifteiiii 
WUL  MaekenMi€y  W.  S.  Agent.  For  the  respondent,  ScLJSti^ 
(i/bpt>,j  J/ofv.       M.  JT.  ilfaorfmai^  IIT.  S.  Agent.       Jf.  Clerk. 


SECOND  DIVISION. 

No.  LXJ^XIL  16  rebrmoffjan. 

Mas  CUTfiILL  anit  Ornxas 

agaiml 

EGBERT  HAMILTON. 

AaassTMEXT.—- /i^  is  not  competent  for  a  party  who  has 
amsigned  money  in  the  hands  of  the  Cleric  of  the  BiUsf  in 
order  to  Main  the  passing  of  a  bill  of  suspension  or  ad^ 
voeationj  to  arrest  the  consigned  money  on  the  dependence 
of  on  action  of  damages. 

In  a  process  of  sequestration  brought  by  Mrs  Cutbill  andlier 
husband  i^;ainst  Hamilton,  for  payment  of  arrears  of  rent,  the 
dieriff  having  granted  wanrant  of  sale,  Hamilton  presented  a 
1)31  of  advocation,  and  therewith  consigned  the  amount  of  the 
K&t  in  Ihe  Bill-Chamber.  The  bill  having  been  passed,  and 
the  letters  ezpede,  the  reasons  of  advocation  were  repelled  by 
^  Lord  Ordinary  and  the  Court,  and  warrant  granted  to  the 
Clerk  of  the  Bills  to  pay  the  consigned  money  to  Mrs  CuthHl 
sad  her  trustees,  who  had  been  sisted  as  parties  during  the 


Digitized  by 


Google 


304  DBCISrONS  09  THB  Ko.  82. 

i»  Feb.  1831^  obune  of  the  action,  Mr  Cufhill  havmg  in  the  meantime  be- 

^^  J  ^    comebankrapt    Thereafter,  Handlton  raised  an  action  of  da- 

§1^^^^  ^' mages  agamst  Mrs  Cuthill,  on  the  ground  chieflj  of  aUcged 

—.«•      claims  arising  out  of  his  lease,  and  thereupon  arrested  the  cmi- 

ArrutmMi,  signed  money  in  the  formerprocess  in  the  hands  of  the  Clerk  of 

the  Bilk. 

Mrs  Cuthill  and  her  trustees  having  presented  a  bill  for 

loosing  this  arrestment,  as  being  incompetent  and  inept,  as  well 

•  as  groundless,  the  Lord  Ordinary,  *  in  respect  that  it  appears 

*  to  him  that  it  b  not  competent  for  a  party  who  has  consign- 

*  ed  money  in  the  hands  of  the  Clerk  to  the  Bills,  in  order  to 
^  obtsun  the  passing  a  bill  of  suspension,  to  arrest  the  consign- 

*  ed  money  on  the  dependence  of  an  action  of  damages,  passes 

*  tibiis  bill.*     His  Lordship  subjoined  the  followmg  note: — 

*  The  Lord  Ordinary  thinks  that,  on  principle,  such  an  arrest- 
^  ment  ought  not  to  be  admitted,  the  money  bdng  lodged  in 

*  the  hands  of  the  Court ;  and  that,  if  it  were  allowed,  a  party 
^  might  prevent  the  payment  of  expenses  in  a  groundless  sus- 
^  pension  for  any  length  of  time.  The  point  was  accordingly 
'  90  regulated  of  a  very  ancient  date,  by  act  of  sederunt  9dt 

<  November  1590.  That  act  might  not  be  hdd  to  be  in  force 
'  if  there  had  been  an  opposite  practice;  but  the  Lord  Ordi- 

<  nary  understands  that  the  practice  has  been  perfectly  in 

<  conformity  ivith.  it,  and  he  can  find  no  authority  to  the  con- 
«  trary." 

Judgment.     '    The  Court  unanimoudy  .refused  a  redaimbg  note  agatast 
this  interlocutor. 

Lard  Mimereir,  Ordinarj.  For  Mn  CuthiU,  i?«  Tkm$$m.  Mwrnkm^ 
mtd  J7MMfm,  W.  S.  Agents.  For  Hamilton,  A.  M'NeUL  Jo,  M^itt^ 
Agent.       F.  Clcrfc 

s. 
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FIRST  DIVISION, 
No.  LXXXIIL  .  12  February  1830. 

BERRY 

again$t 
WALLACE. 

J0IIISDICTION PaOC£8S«— ^BaXKEUPT. SEaUESTBATION. 

— L  An  agent  employed  by  a  trtistee  upon  a  sequestrated 
estate,  not  being  agent  in  the  sequestration^  cannot  be. 
caUedy  by  a  summary  petition  and  complaint  before  the- 
Court 9  to  produce  the  whole  documents  connected  with  the; 
sequestrated  estate^  and  to  lodge  a  state  of  his  accotmts 
and  intromissions. 
II,  The  trustee  making  stAch  application,  found  personally^ 
liable  in  expenses.  . 

The  petitioner,  who  was  trustee  on  the  sequestrated  estate  of 
John  Braid,  merchant,  in  St  Andrews,  employed  the  respon^' 
dent,  an  agent  there,  to  conduct  the  business  connected  with 
the  estate  in  that  neighbourhood,  there  being  a  different  agent 
in  Edinburgh  to  carry  on  the  sequestration.  Thereafter,  upon 
tbe  ground  that  the  respondent  had  not  rendered  a  full  account 
of  his  intromissions  and  accounts,  together  with  the  vouchers 
thereof,  summonses,  and  all  other  documents  connected  with 
the  estate  in  Mr  Wallace'^s  possession>  without  which  it  was 
alleged  that  the  trustee  could  not  carry  through  the  seques- 
tration, he  presented  a  petition  to  the  Court, ,  praying  that  the 
respondent  might  be  ordained  to  lodge  a  fiill  and  complete 
statement  of  his  intromissions  and  accounts  connected  with 
the  bankrupt  estate,  together  with  the  whole  vouchers  and  in- 
structions thereof,  as  also  all  sununonses,  petitions  for  seque»* 
tration,  and  all  other  documents  connected  therewith,  of  which 
he  might  be  in  possession,  under  reservation'  of  his  right  of 
hypothec ;  Paul  v.  Mathie,  2d  Feb.  1806. 

It  was  a;2«M?€;'erf— That  tlie  application  was  quite  incom- 
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12  Feb.  1830.  petent,  as  well  as  groundless,  the  respondent  having  none  of 

j^  '  !^  ,  the  title-deeds  of  the  estate  in  his  possession,  and  having  already 

lace.  rendered  a  state  of  hk  intromiseiens  and  accounts.    The  only 

,  vouchers  and  documents  he  had  were  those  arising  in  the  man- 

Froeess.  agemeut  of  the  estate  in  the  country,  such  as  the  summoos, 

s^!^^ .      and  petitions  for  sequestration  of  tenants,  &c.  which  he  was  en< 

'*"**^         titled  to  retain ;  and,  at  any  rate,  it  was  to  the  sheriff  of  Ihe 

county  that  the  application  ought  to  have  been  made.     The 

case  of  Paul  v.  Mathie  was  quite  different,  for  there  the  title- 

deeds  of  the  .estate  had  by  some  improper  means  got  into  the 

hands  of  the  country  agent,  so  that  it  was  impoesible  for  the 

trustee  to  carry  through  the  sequestration ;  and,  therefore,  as 

these  deeds  were  to  be  held  in  manibus  cnrise,  their  Lordshipa 

Very  properly  granted  warrant  for  their  bemg  delivei^d  up  to 

tiie  trustee. 

Judgment  The  Courts  upon  the  grounds  stated  by  the  respondent,  re- 

fused the  petition  as  incompetent ;  and  found  the  petitioner 
personally  liable  in  expenses,  but  reserving  his  relirf  against 
such  of  the  creditors  as  had  authoriioed  the  application. 

For  the  petitioner,  P.  RoUrUon^  J^ofkirk.  J.  G.  HopiArh,  Agent. 

AlU BiO,  D.  M^Keilt.        Tod andlVriifht,  W.  B.  AgentM.    D.CleA 

c. 


FIRST  DIVISION. 

No.  LXXXIV.  12  February  1830. 

JONES  AND  COMPANY, 

4xgain8t 

ROSS  AND  Others. 

Nautje,  Caupones,  Stabularii. — A  shipmaster  in  the  car- 
tying  trade,  having  received  in  London  a  cask  of  oil, 
tohich  was  to  be  delivered  in  Leith,  but  tohicby  upon  its 
arrival  there,  was  found  to  have  rtm  out,  the  cask  being 
damaged,  and  the  hoops  loosened;  the  shipowners  found 
liable  in  the  value,  it  not  being  proved  that  the  oil  was 
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iiMuffioienttg  put  tfp,  nor  that  the  damage  wroM  fmn\%Te\i.\^»9. 

any  danmum  fatale.  ^'''  ^  ^ 

Jones,  &c.  «•  • 

In  an  action  at  the  instance  of  the  punnos  against  Rossforthe  -i^—— 
price  of  a  cask  of  oQ,  which  they  had  fonrarded  to  him  by  a  '^***^£2^5' 
Leith  smack  to  his  ord^,  Boss  called  the  omieni  of  tiie  Ship- 
ping Company  in  an  action  of  relief,  between  whom  and  the  ori» 
ginai  pursnen  the  true  question  came  to  depend.  The  cask  had 
been  delivered  at  the  wharf  in  London  to  the  person  accustomed 
to  recrive  goods  for  the  Shipping  Company ;  a  receipt  in  di^ 
usual  terms  was  granted,  and  the  cask  was  taken  on  board;  bM 
on  the  arriyal  of  the  vessel  at  Leith,  it  was  found  that  the  cask 
was  empty,  the  hoops  having  been  loosened,  and  the  cask* 
otherwise  damaged ;  and  the  oil  thus  allowed  to  run  ont. 

The  main  defence  on  the  part  of  the  Shipping  Company  was, 
not  so  much  that  the  cask  was  actually  ins^cient  at  the  time 
it  was  delivered  to  the  wharfinger,  but  that  it  Was  not  pro- 
tected in  a  way  necessary  for  its  safety,  from  its  having  wooden 
hoops  at  the  bilge,  without  any  iron  ones ;  two  of  which  on- 
tiie  bilge  were  alleged  to  be  requisite  to  render  the  cask  suffix 
cient  for  the  conveyance  of  oil.  On  the  other  hand,  it  ap^ 
peared  that  the  ea&k  was  hooped  with  iron  hoops  on  the  quar- 
ters ;  and  this  mixture  of  wood  and  iron  hoops,  the  pursuers 
contended,  was  held  in  practice  to  be  sufficient ;  and  that,  in 
point  of  fiact,  the  cask  was  sufficient  when  delivered.  Again, 
there  was  no  direct  evidence  of  the  cask  having  been  properly 
stowed  on  board  the  vessel  at  London,  nor  that  the  damage 
arose  from  storm  or  tempest. 

In  these  circumstances,  the  pursuers  pleaded — That  the  ship-Punuen* 
masters  having  recdved  the  cask  as  in  good  Conditi<m,  and  fit^^^^ 
for  the  voyage,  they  were  bound  to  deliver  it  in  the  Uke  good 
condition ;  and,  having  fidled  to  do  so,  they  were  liable  for  the 
loss ;  and  the  pursuers  were  not  bound  to  prove,  what  the  law 
presumed,  that  the  cask  was  injured  through  the  neglect  of 
the  ship-masters,  or  their  servants ;  Stair^  1. 13, 3 ;  Ersk.  Ill* 
1,  28 ;  Bellj  I.  472 ;  Sprott  v.  Brown,  16th  June  1808, 
(Mor.  1014)  ;  Bain  «.  Sinclair,  15th  Feb.  1826;  Toward  e. 
Pittard,  1  Dumfiyrd  and  Easfs  Reports^  27- 

The  Lord  Ordinary  ordered  cases  to  the  Court.    Upon  ad* 
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Id  Feb.  1830.  viung  whicB,  Lord  Balgray  observed — That  the  principles  of 
'—  T  -^     law  applicable  to  such  cases  were  clear ;  and  the  difficulty  ge- 

^^^^^^*    nerally  was   to    apply   these  to  the  circumstances  of  each 
i  particular  case. '  When  the  master  of  a  vessel  received  goods 

'^*'''^»  fj*J:   on  board  his  ship,  and  gave  a  receipt  for  them,  he  thereby  un- 

riu   '  dertook  their  safe  delivery ;  and,  in  case  of  any  loss  or  damage, 
it  was  necessary  for  him  to  shew,  either  that  they  had  not 

Cwau^  ^  '^^^  delivered  into  his  charge  in  a  sufficient  state,  or  that  the 
damage  arose  from  an  event  over  which  he  had  no  oontrd, 
and  for  which  the  owners  and  masters  of  the  ship  were  not 
liable.  As  to  the  original  packing  of  the  goods,  the  presump- 
tion, in  the  first  place,  was  against  the  master ;  and  the  onus 
of  proving  that  they  were  improperly  packed  lay  on  him.  It 
was  no  doubt  the  duty  of  a  party  who  forwarded  a  liquid  sub- 
stance, such  as  oil,  to  put  it  in  such  a  cask  as  was  sufficient 
to  retain  and  hold  it  against  ordinary  risk ;  but  here  there  was 
no  evidence  to  shew  that  this  had  not  been  done ;  and  no  pro- 
test had  been  taken  at  the  time,  as  ought  to  have  been  done, 
if  it  had  been  thought  insufficient ;  and  the  master  was  there- 
fore bound  to  deliver  it  in  the  same  state,  unless  he  could 
prove  that  the  loss  arose  firom  stress  of  weather,  or  other  un- 
avoidable accident.  If  the  defenders  could  prove  that  the 
oil  had  been  improperly  put  up,  and  in  a  way  contrary  to  the 
usual  practice,  they  might  be  relieved  from  the  claim ;  but 
there  was  no  evidence  of  this ;  and  the  defenders  were  there- 
fore liable  in  the  value. 

The  Lard  President  observed— That,  according  io  the  evi- 
dence, the  oil  appeared  to  have  been  put  u^  in  a  way  which  was 
considered  sufficient.  The  defenders  had  not  proved  the  contrarj*; 
and  it  was  not  incumbent  upon  the  pursuers,  acting  in  bona 
fide,  to  have  sent  witnesses,  along  with  the  cask,  to  prove 
expressly  that  it  was  sufficient  when  delivered.  This  was  to 
be  presumed  from  the  evidence  before  the  Court. 

Lord  Craigie  had  scnne  difficulty  as  to  the  evidence  by  which 
the  sufficiency  of  the  cask  was  held  to  be  established.  On  the 
point  of  law,  he  was  of  opinion  that  the  owners  of  ships  in  the 
carrying  trade  were  not  liable  generally  for  the  proper  package  of 
articles  committed  to  their  care ;  although,  if  there  was  any 
apparent  insufficiency,  the  objection  should  have  been  stated  by  a 
protest  at  the  time  the  cask  was  received  on  board,  sq  as  to  put 
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tbe  ahippen  <m  their  goaM ;  and  with  thb  limitatioii  he  ocm-  Ts  Feh.  iMi 
enrrod  in  the  opinions  which  had  been  deliyered.  v-^Y'*^ 

Lord  OiUiea  was  satisfied  that  the  evidence  was  sufficient.  j^^J^  ** 
The  gend^al  rule  was  deair,  that  a  shipmaster  was  liable  to  restore       — -^ 
the  goods  which  he  had  taken  charge  of,  or  their  value,  unless  he  ^^**'**iSj^ 
oould  prove  that  the  loss  arose  from  some  damnum  &fale,  orro.   ' 
£rom  some  defect  or  impropriety  in  the  mode  in  which  they       ' 
w^e  put  up»    The  latter  defence  was  here  set  up,  by  stating,  couru"  ^ 
fliat  wooden  hoops  had  been  used  instead  of  iron  hoops ;  but 
the  auction  that  these  were  insufficient  was  not  established 
by  the  evidence.    On  the  contrary,  the  London  coopers,  who 
Ittd  much  more  eaq[>erienee  than  the  Ldth  coopers  in  the  oil* 
trade,  swore  that  caaks  coopered  aa  the  one  in  question  wtfe 
sufficient* 

The  CintTty  therefore,  <  repel  the  defences,  and  deeem  against  Judgmeau 
'  the  defender,  John  Roes,  in  terms  of  the  condusion  of  ike 

*  libel ;  also  find  him  liable  to  the  pursuers  in  the  expenses  in«- 
'  eorred  by  them,  both  in  this  Court  and  in  the  inferior  court;! 
^  and,  fiuther,  in  tiie  action  of  relief  at  the  instance  <tf  the  said 
^  Jdm  Rofls  i^ainst  Messrs  Crichton   and  Ogilvie,  repel  the 

*  defences,  and  decern  against  the  defenders  in  t^rms  of  ^e 
'  conclusion  thereof;  also  find  the  said  John  Ross  entitled  to 

*  recover  from  the  said  defenders  payment  of  the  whole  eju' 

*  penses  incurred  by  him  in  both  actions,^  &c. 

Urd  Newtony  Ordinal^.  Act  A*  Mwrraf*         Jaimts  Lawsony  W*  flL 

Agent.         For  Ross,  Chapman,  T.  M*  Moffat,  A|i^nt.  F«r 

Criditott  and  OgUyi^  Mare.       Ro.  WhUe^  W.  S.  Ageat.     D.  Clerk. 

c. 
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FIRST  DIVISION. 

No.  LXXXV.  12  February  183a 

SiE  JOHN  ANDREW  CATHCART  of  Carlebm,  But 

against 
JOHN  CATHCART  of  G«noeh. 

Tailzie. — I.  In  a  questum  whether  an  entail  contaiMi  i 
frohibUum  againet  cfmtracting  debt,  by  which  the  edaM 
might  be  adfudged  or  evicted,  found  that  a  ^ctitioua  mI 
collusive  debt  could  not  be  the  ground  of  adjudicaiimi 
and,  therefore^  with  Reference  to  such  a  debt,  it  was  «»- 
neoessarg  to  decide. whether  there  was  an  effectual pnU*^ 

.  bition  in  this  respect. 

II.  Plea  repelled,  that  an  entail,  unless  framed  in  sM 

.  ctmformty  to  all  the  provisions  of  the  act  1686,  is  i^f^ 
fectual  to  create  any  limitation  of  the  povaers  oftkefsrti 
favoured  by  it. 

Ik  the  marriage  contract  of  hb  son,  dated  6th  and  25th  Jn^ 
1717,  Sir  Hugh  Cathcart  of  Carleton  aitailed  his  estate  m 
fitvour  of  his  son,  and  the  heirs-male  of  the  marriage ;  wifltt 
£B^ng,  certain  other  heirs ;  reserving  power  to  him  to  alter  ih 
tailzie  and  order  of  succession,,  except  in  so  far  as  conoenei 
hb  son,  and  the  heirs  m^e  and  female  of  the  marriage. 
The  contract  contained  the  following  prohibition : — ^  Tbt 

<  it  shall  not  be  lawful  to,  nor  in  the  power  of,  the  said  Job 
^  Cathcart^  nor  any  of  the  heirs  of  tailzie  above  specified,  to 

*  alter,  innovate^  or  change  this  present  tailzie  and  order  d 

<  succession,  or  to  sell,  alienate^  or  dispone,  neither  irredeeD- 

<  ably  nor  under  reversion,  nor  yet  to  wadset  or  burden  with 

<  infefbnents  of  annualrent,  nor  any  other  servitude  orbunieB, 

<  the  tailzied  lands  and  estate  above  written  whatsomever,  tf 
any  part  thereof,  except  in  the  cases  and  in  the  way  and  ntf- 
ner  above  provided  (relating  merely  to  &mily  provisions) ;  J^ 
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^  to6ettadai*nritaloffiie  saaieii  for  any  lodgor  space  than  12  Feb.  isso^  ^ 
^  mpMeen  years,  or  the  setter^s  lifetime,  and  without  diminu-   ^— -y  — ' 

<  tion  of  the  rental,  extoept  ita  the  case6  of  necesritie,  vhereag^^^ 
^  enffieient  tenant  cannot  be  foniid  to  pay  the  whole  rent  t  nor  ,. 

*  t6  do  no  other  feet  or  deed,  civil  <Hr  criminal,  directly  or  in^  TaiMe^ 
^>  directly,  in  any  sort,  whereby  the  said.  taHmed  lands  and 

<  estate,  or  any  part  th^eof,  may  be  affected^  apprised^  adjudged,' 
^  fiNre&utted,  or  in  any  other  way  evicted  from  the  said  hdrs  of 
^  tailzie,  and  this  present  tailzie  and  order  of  succession  there*^ 
^  by  prejudged)  hurt,  or  dianged.^  > 

The  imtant  and  resolutive  clauses  were  in  these  terms  :-^ 
^  Declaring  always,  tibat  if  the  said  be!rs»female,  and  th» 
'  descendants  of  their  bodies,  &ci  shall  feil  to  use  the  name  and 

<  arms,  &c.  or  any  of  the  heirs  of  tailzie  shall  contravene  or^ 
^  feil  to  fulfil  the  Conditions  and  provisions  of  this  present. 

*  tttUade,  or  any  of  them,  in  any  manner,  ahd  specially,  but  pre- 
^  judice  of  the  generality  foresaid,  by  altering  or  chan^ng  tfaeb 

<  order  of  succession,  or  disponing,  selling,  wadsetting,  or  bur- 
^.  dening  with  infeftments  of  annualrent,  or  other  servi«r 
^  tudes  or  burdens,  the  said  lands,  or  any  part  thereof^, 
c  otherways  than  is  above  provided,  or  by  providing  their 
4  spouses,  &c.  or  by  granting  tacks  or  rentals  otherways  than  ai^ 

*  above,  or  by  contracting  debts,  except  in  so  fer  as  they  arer 
^  empowered  in  manner  abovementioned,  or  by  doing  any 
^  other  feet  or  deed,  dvil  or  criminal,  whereby  the  said  landq 
«.  may  be  btirdened,  evicted,  forefeulted,  01^  adjudged,  or  by  pos- 
c  sessing  of  the  said  lands  by  virtue  of  any  other  title  or  righfr 

<  than  this  present  tiulzie,  infirftments,  and  convejrances  to  (oU 

<  low  hereupon,  or  by  not  inserting  in  their  several  rights  and 

*  eonvejrances  the  haill  conditions  and  irritancies  hereof,  or  hf 

*  lying  out  unentered,  or  by  not  paying  the  said  casualties  of 

<  siqperiority  or  other  public  burdens,  whereby  the  said  estate 
^.  may  be  anyways  adjudged  or  evicted  for  the  samen,  or  by 
^  AOt  pur^g  of  the  said  adjudications,  at  least  two  years  be- 
^  f<Mre  the  legall  escpire — ^tiiat  then  and  in  these  or  any  of  these 

<  cases,  not  only  all  sudi  fects  and  deeds  committed,  done,  or 
'^-OMitracted  contrair  hereunto,  wijdi  all  that  may  follow  there-; 
<. -mi, -shall  be  of  themselves  void  and. null,  and  <^  no  force,  sic- 
^  like  as  if  the  samen  had  never  been  done,  contracted,  or  com^ 
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Hilttad,  !m  80  fiir  as  eoMmis  ike  odd  knidi  anA  csMe  ^kafe 
opratt,  wUck,  aovnoiiurt  Ihereo^  thali  be  watfmijt  iftoMl 
or  tnodeaed  tkiiemtfa  in  fMjudioe  of  Ae  auA  hein  of iaflie 
and  pnyvkion  abore  specified,  apfMMiiledt^saeoeisd  by  Yiite' 
of  these  presents,  tlliidi  afenuMka  and  giaiitodsab  msdo,  wilk 
ftndnnderthepioiqMnBaboyis^sitooifii^  and  SLo<iilliepiFaj«; 
aild  ato  the  pdilfM  or  perssnes  so  <N>aliav«Bhip«r  ftsbMs; 
to  lolfil  the  aboTefimtten  ooBdititesm'  kritanoiesy  or  siy  of 
ihenijilian  for tbentselTes,  ipso  iaeto,  kse;  aaut,  andimfitolt 
their  right  and  interest  in  tbe  said  lands  and  estate,  aai  tie 
samen  shaU  beosm^  veid  and  extinct ;  and  it  AaH  be  IkM 
for  the  next  h^  of  tailzie,^  Ac. 

In  terms  <rftte  reservatiea  in  tUs  contract,  Sir  Ho^  afttf- 
Uraids  made  eertafai  atteratians  in  liie  order  of-  sncoessisa,  Ij 
«3cecnting  a  proooratorjr  of  resignation,  whieh  refers  to  and  eoa- 
Snm  the  whole  conditions,  reservations,  powers,  and  fiMokM 
^  the  entail. 

^  The  late  Sir  Andrew  Catbeart  having  snceeeded,  and  vurfe 
tip  titles  nnder  the  entail,  granted  a  bill  for  L.150,000,  payable 
tm  days  after  dftte,  in  &voQr  of  Qaintin  Kennedy,  Esq.  ef 
Brummellan ;  and  Mr  Kennedy,  on  the  odier  hand,  graatei  a 
Ifll  to  Sir  Andrew  for  Ae  same  amoont  in  similar  temw.  Tb 
last  bill,  after  being  indorsed  by  Sir  Andrew,  was  deHvmd 
to  Major  John  l%aw,  said  to  be  a  mutual  friend  of  the  par- 
ties. 

'  Upon  the  bffl bj Sb*  Andrew,  Mr  Kennedy  ebtaaed  afne- 
lal  decree  of  adjudicatfon  against  him,  adjudging  the  lands  ooa« 
tained  in  the  entail,  and  afterwards  obtained  a  diarter  of  ad^ 
dication  of  the  lands  held  of  the  crown,  and  completed  his  tides 
tf>  the  other  lands.  He  afterwards  re^conveyed  tiie  lands  sb 
adjudged  to  Sir  Andrew,  and  his  heirs  of  line  and  assigiieei, 
for  the  sum  of  L.9&,000)  as  narrated  in  the  exposition,  sad 
lie  received  back  from  Major  Shaw  the  bill  he  had  grsatedio 
Sir  Andrew,  who  completed  his  titles  under  that  dispootkn, 
Mod  afterwards  executed  a  new  entail  of  the  lands  in  fitvoar  ef 
John  Cathcart  of  Genoch,  and  certain  substitutes,  by  wtiA 
he  also  bound  hims^,  and  his  heirs andsnccessors wkomsoef cr, 
to  free  and  reKeve  the  hinds  and  other  heritages  tfaeiel^  di- 
poned,  imd  the  heirs  nanmland  to  be  named  to  suceeed  diere- 
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and  obligations  to  which.he  for  liinwolf,  or  m  JCepreseatuig  mkj     '^  *  — '' 
of  his  aneestorB)  were  or  should  be  liable,  and  of  and  firom  all  q||^^^ 
«diiiiiB  and  d^olanda  trliatever^  wlieiieby  the  said  lands  and     ^ 
4i«h€»»orajl7pBrtliiereof,  saightbeevieledf  ,  TmMt. 

.  UjponAedeadiof  Sir  AbdrewCathcart^Siir/<diiiAiidreTr) 
IbdneactlMfir  under  the  original  tntail^brovg^aaadiiMiofto- 
4M&m  of  the  bill  by  Sir  Andieir  to  Mr  Kennedy,  the  a4jttda^ 
nntbon  iiiereon,  aad  the  whdd  titles  made  up  undfir  it»  jmd  of 
the  neir  deed  of  entail  executed,  by  Sir  Aiidrew,  n|K>h  the  fob- 
^dwing  grounds  ".^-^Istj  That  the  write  cidled  for  were  yitittfced 
and  erased,  &c. :  2d,  That  the  original  eiilaiL  excluded:  mf 
debt  eoatracted  by  the  heirs  of  entail  in  podscarion  firom  being 
tendered  real  against  the  estate  by  aiilgudication  or  other  dilL* 
^enoe,  whereby  the  estate  migfat  be  evicted  from  the  conne  of 
Buecesrion  prelwribed  by  tiie  entail,  and  the  order  of  the  mitceBh 
Am  thereby  altered ;  so  that,  although  the  bill  on  which  the 
^ndieatioh  proceed  had  been  ginnted  finr  a  true  debt,  the 
difigenoe  following  thereon  was  nevertheless  void  and  null  { 
Sd,  Thattheadjndicatiotiwasnotled&r  ajttst  and  truedebt 
dae  by  Sir  Andrew  Cathcart,  bat  was  a  measure  devised  and 
executed  by  him  to  defraud  the  pnisaer  of  his  just  and  lawful 
rights,  and  in  <»del:  to  effect  ian  alteration  of  the  <Mer  of  sue* 
cession,  under  the  simulate  and  false  pretence  of  an  a4JudiG»- 
lion  for  a  true  and  onerous  debt :  4/A,  The  absolute  convey* 
-anbe  of  the  lAnds  and  estate  by  Mr  Ketmedy  to  Sir  Andrew 
was  idtogether  ultra  vires,  and  void  and  null,  seting  that,  ek 
fiicie,  Mr  Kennedy  had  merely  a  redeemable  right)  of  whidi 
ihe  legal  was  not  expired  at  the  datd  of  the  conveyance  }$f 
SMt  Kennedy,  and  is  not  now  expired :  £^A,  The  adjudicatioa 
^mat  having  beeh  ledfiur  a  juat  and  true  ddbt,  but  for  a  ddbt  at 
tegether  fictitious,  was,  with  all  the  proceediugs  thereon,  illegal 
^and  void  and  null,  even  upon  the  suppoation  that  the  estate 
might  lawfully  have  been  adjudged  for  just  and  onerous  debts : 
jBikf  As  it  is  provided  by  the  entail  that  the  hem  0haU  poe- 
<8es8  in  virtue  tbersof,  and  by  no  oihcar  right  or  title,  when  Sk 
Andrew  acquired  the  rig^t  of  abjudication,  he  was  bound  to 
impute  Us  possession  to  the  original  title  under  the  entatt;  and 
having  aoquilred  the  adjudication  by  giving  up  the  counter  InU, 
the  same  bring  extinct  confurione  in  his  pGnon^  and  bring  so 
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l8Fel>.l8M.  efdngosfihedjlie  could  not  vaKdly  and  eieetcially  oonTey  tke 
aame  away  by  the  new  deed  of  entaH. 


CaUicariv. 
Cathfiait* 

Pursuer's 


Pefen4er*t 

lOeaa. 


In  support  of  the  action,  the  pursuer  pleaded-^^l.  It  beng 
clear,  upon  the  evidence  produced,  and  the  admisnons  of  the 
defender,  that  the  proceedings  under  reduction  were  adapted 
aolely  with  the  view  of  attempting  colourably  to  alter  the  order 
of  succession  prescribed  by  the  entail  of  the  estate,  in  breach  of 
the  prohibition  in  the  entail,  these  proceedings  were  inefiec- 
tual,  and  oi^ht  to  be  reduced. 

2.  The  entiul  effectually  excludes  any  debt  coBtmcted  by 
the  heirs  of  entail  in  possession  from  being  rendered  real  againft 
the  estate  by  adjudication  or  other  diligence ;  so  that,  although 
the  bill  upon  which  Ihe  adjudication  proceeds  had  been  granted 
for  a  true  debt,  the  diligence  following  thereon  is  neverdidesi 
void  and  null,  in  so  &r  as  concerns  Ae  said  lands. 

8.  As  it  is  provided  by  the  entail,  that  all  the  heirs  of  entaii 
shall  possess  the  estate  in  virtue  of  the  ents^,  and  by  no  other 
right  or  title  whatever,  when  Sir  Andrew  acquired  adjudication 
affectii^  the  entailed  lands,  he  was  bound  to  impute  his'  pos- 
session to  the  original  title  under  the  entail ;  and  having  ao> 
quired  the  adjudication,  the  si|me  became  thereby  extinguished 
confusione  in  his  person  ;  and  beii^  so  extinguished,  he  eould 
not  eff^iially  convey  it  away  by  the  new  entail. 

Pleaded  for  the  defender — I.  A  contract  or  deed  conveying 
heritage,  and  purporting  to  be  an  entail,  is  ineffectual  as  an  en- 
tail, unless  it  be  framed  in  strict  conformity  to  all  the  provisions 
of  the  act  1685 ;  and  if  not  so  framed,  the  party  fevoured  by 
such  deed  is  entitled  to  enjoy,  dispose  of,  and  burden  the  proper- 
ty at  pleasure,  as  proprietor  thereof  in  fee-simple ;  but  the  con- 
tract libelled  on  is  not  framed  in  terms  of  the  act  1685,  and 
therefore  Sir  Andrew  was  absolute  proprietov  of  the  land' 
thereby  conveyed. 

2.  And  separatim,  at  least,  if  such  contract  or  othar  deed 
does  not  contain  a  prohibition  to  contract  debt  in  terms  of  the 
statute,  the  lands  may  be  adjudged  by  any  of  tiie  creditors  of 
the  party  in  possession  under  the  deed ;  and  such  adjudicatiott 
will  be  effectual  to  the  creditor,  and  all  others  deriving  rig^t 
trovcL  him;  nor  will  the  debtor,  or  his.repr^SCTtativeB,  be 
bound  to  purge  or  extinguish  the  same. 
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r  a  A.bond,«a,  or  other  Hqaiddocuii^ 

ommms  eaitse»  is  a  valtd.  and  legal  ground  for  deducing-^^^^^  ^ 
~  I  abdication,  Cathcart. 

4.  Ev«gr  document  14  onerous.  wJniAi  is  granted  for  a  eon-     ZTT 
aderation  is^  money^  or  in  any  obligation  of  whifih  payment  in      - 
money  can  be,  ^fC9ict^  from  the  party  &voured  by  the  docu-l)dfeiider*f 
ment ;  and>  if  sucb  document  be  delivered  to  him,  his  right  wiU    ®*'' 
]iot  be  inured  by  pl^dpg  the  sam^  in.the  hands  of  a  third 

party  for  his  bdioof .  ^ 

5.  Frustra  petitur  quod  moz  restituendum  est;  and  Sir 
Andrew  being  bound  by  the  new  entail  to  relieve  the  defender^ 
and  the  lands  thereby  oonvieyed,  of  all  claims  and  demands  by 
which  they  9iay  be  burdened  or.  evicted  from  the  defender,  Sir 
Andrew  and  lids  representatives  thereby  beqame  debtors  to  the 
defender  for  fulfilment  of  this  obligation;  and  the  defender 
would  be  entitled,  although  the  adjudication  by  Mr  K^niiedy 
#oald  not  perse  be  sustained,  instanter  to  adjudge  the  lands  dis* 
pmed  to  him  on  the  said  obligation. 

*  6.  A  party  having  different  tides  to  lands  in  his  person  may- 
ascribe  his  possession  to  any  one  of  them ;  and,  in  dubio,  it  ia 
to  be  presumed  that  he  poosessed  upon  the  title  most  fevourabla 
tohim* 

Lord  Moncraff,  Ordinary,  pronounced  the  following  interlo 
ctttor : — *  Having  considered  the  closed  record,  and  writs  found- 
ed on,  and  heard  parties^  pro<»rator8  thereon  at  great  lengthy 
finds,  That  the  deed  of  marriage-contract  and  entail,  of  date 
the  6th  and  25th  July  1717)  confirmed  by  the  procurator^ 
of  resignation,  of  date  the  17th  August  1722,  both  narrated 
in  the  summons  and  condescendence,  does  not  contain  any 
general  prohibition,  duly  expressed  in  the  prohibitory  daasei 
whereby  it  is  declared  not  to  be  lawful  to  the  heirs  cf  tailzie 
to  contract  ddyts  by  which  the  estate  may  be  adjudged  or 
evicted,  and  that  this  defect  in  the  prohibitory  dause  is  not 
supplied  by  any  implication  from  other  parts  of  the  deed  s 
Finds,  that  if  a  true  d^bt  had  been  contracted  by  the  late  Sir 
Andi^w  Cathcart,  and  an  adjudication  proceeding  thereon 
had  been  boiia  fide  completed  by  the  creditor,  the  said  $i^ 
Andrew  Cathcart  might  not  have  been  barred  frpm.  afterwards 
acquiring  the  title  by^acUudicationsoixmstitut^  in  the  iter>» 
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Catfioart  «• 
Cathcart 


ibit  of  the  ereAl(^,  or  firom  faMipi]^  up  1ii«t  tflfe  in  Idi  crihi 
ponNMi,  and  &po8iiig  diereof,  in  nspeet  thsttiiedefertof  ibb 
entail  is  in  the  prohibitoiy  clause,  and  that  the  hein  were  ae* 
laM  tmder  any  obligation  not  to  eoniract  debt :  But  finds, 
ffitft  Upon  the  ftcts  admitted  in  Hie  reeord,  or  folljr  proved 
by  the  writings  produced,  it  is  established  Aat  them  wae  bo 
true  or  Md  debt  contracted  by  flie  said  Sir  Anditsw  CtA- 
cart,  as  between  him  and  Mr  Quintin  Kennedy,  the  alleged 
creditor  in  the  summons  mentioned,  at  whose  instance  the  ad<^ 
jttdlcntion  called  for  to  be  reAiced  proceeded,  and  that  tiie 
bill  "for  L160,000,  granted  by  the  said  Sir  Andrew  Qithctti 
ih  ftvour  of  the  said  Quintin  Kennedy,  the  counter  1>ill  fiv 
the  like  sum  grantied  by  the  ^d  Quintin  Kennedy  in  fiirbur 
of  the  said  Sir  Atedrefr  Cath^wt,  the  adjwiieation  thtareafte^ 
deduced  by  the  Mid  Quintin  Kennedy,  and  llie  dlsposhtba 
and  asbigtetion  by  him  in  fiivour  of  tte  said  Sir  Amlver 
Cathcart,  and  the  tKles  Completed  liiereon,  Wet^  all  tdid  etffiH 
of  them  fictitious  and  coIluriTe,  being  HeKRar'  intended  tA 
constitute,  nor  in  efibct  constituting,  any  real  adjudica^n  of 
the  estate  fbt  a  debt  truly  and  bona  fide  cMtAetbd :  FiiidB, 
that  by  the  said  entail  the  heirs  of  taileie  are  eflNNstually  pro* 
hibited  ^  to  alter,  innovate,  or  change  this  present  taiMe  and 
'<  order  of  succession  !^  Finds,  that  the  various  writs  and  pro- 
eeedings  eidled  for  in  tiie  summons,  being  altogether  fit^litibfiis 
and  collusive,  in  so  ftur  as  they  appear  to  originate  in  debtoon^ 
trailed  by  the  sud  9nr  Andrew  Catihcart,  doin&ct  hosportan 
attempt  dbectly  to  alter  the  order  of  suoiesrion  to  the  said 
estate,  &i  violation  of  the  express  prohibition  of  the  entail, 
under  C(dotp-  of  a  feigned  adjudicalion  fixr  debt  2  Finds,  ftat 
thelast  plea  in  law  stated  ftur  liie  delbnder,  founded  on  the 
obligation  laid  by  the  said  Sir  Andrew  Cathoart  on  all  his 
hein  and  representatives  to  give  efi^  to  his  new  entaS,  and 
to  relieve  the  estate  of  tiie  adjudication,  vtb^egusfHf  dfepends 
for  its  vali£ty  on  the  previous  plea  in  regwM  to  the  leafity 
and  legal  eiSclu^  of  the  aaid  title  by  a4}udi<»tioii  to  cieifte  a 
true  and  valid  burden  on  the  estlite ;  andthat  it  wdbld  dtiier. 
wise  amount  to  a  plea,  that  the  deceaasdeouldiufpose  a  End- 
ing obligation  on  tiie  htirs  o^P  taihSe  to  give  effect  to  a  d&fM 
alteration  of  the  succession,  and  contravention  <^  the  entin] : 
Therefore^  repels  the  defences,  and  reduces,  decerni  and  de- 
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<  JNTato — WJwe  there  is  a  defect  in  the  prohibitory  clau»g|2^*^ 
^  of  an  entailia  auy.  of  tl^e  :il|;ee  gUHkt  points  of  pwAihitiany      -— ^ 
'  the  entail  in^7  he  x^^ei;^  unavailing  to  the  «idMs^  7mM^ 

<  BjBt  ^  act  lAI  pHbihited  nmst  he  tniljJUid  aAnalfy  44ae. 

<  In  the  present  caBc^  the  Jjati  Oidisary  ]«  «itisfied  that  it  wae 
*  not  dona  The  findii^.Af  .tbi^  iilterlocutor  are  intended  to 
^  edunut  the  j^eaa  in  law.^   ,«.. 

Both  partial  fneentedMpbimtag  AOtas  to  the  Court— 4he  por- 
narpiaying  to  recal. the findiagi  in  the Ordinwy^fl  interlocutor, 
^  fliw  WW  w^  pn^uhitk^ 
ietai  taaffiMtb»;eetate^i^dthattf  atn^ 
Ineted^  and  Ma^JHdSeatieii  h^  hefen 
AaliefK  mS|^  not  haF^heeouliamdlroml^miriBS.it^^  titteby 
aJBnJMttio%  and  dieponing  th^ereoi^  and.toiad  ia^  ianm  of  the 
mfMwm  of.tittt  liheU^ted  the  dafimier.  (Mpag to  itepel 
AenMQBiof  xeiwtbm. 


/I»e  Cota^  OIL  the  wdaita&g  •fttorf  ^ 
^  ^eotit Jb^roTed  tfaatthece  waA  Jkojuft  m  true  ddbtediMust. 
^  ed  hy  Sir  Andrew  Cathcart  to  Ifr  KeiuHsdj^  ad  fdoai  in  the 
^  LoidQsdinary'eiBterliMnit^y  aJidad^MredtoinHie  jndgSKnt 
'  of  the  Court,  upoa  adkiding  die  aeparate  rwdaiwhig  note.for 

*  tte  defender  of  thie.date^.  fiadil  ^nneQAeary  to  take  into 

*  oomderadcMi,  or  to  dedde  the  question  involved  in  the  two 

*  fintfiiifingBofaeinterioctttorMwrecliluAeda 

'  J.  A.  CaSieart^  and  adhere  to  dw  IjoiA  Ordinary's  intw. 
^  faootcHr  in  00  fer  as  it  finds  no  ej^pmrn  due  to  either  parly*^ 
Aad^  on  the  noto  &r  die  defeador,  liie  CouM;  <  )nAM  the 
^  daure  of  Ae  i»rte,  and  adhere  to  the  intorlocutor  eC  the 
'  Lord  Ordinary  wnqplauwdo^  under  the  qnalifi<Mioa.eqik»a> 
«  edmtheintedoontor  ofthe  Gouriof  thisdate^  ttponadviaing 
^thenpaatonotogiYenin  fedrSir  J.  A«  Ga Aowt  aad  hiii 

*  aontar,  and  ocept  m  so  ferae  therehyieeeUed;  andJEttAoE^ 
-Oe  Lords  lapel  the  first  plea  in  law  sthtedfinr  the  defaiden' 

i^td  AfMMfvi^  Or^infliy.  Act  Dean  nf  Fae.  fJiiffvegJ  JMmot^  C^wiMk 
HwUer^  Campb$lly  ^  Caiheari,  W.  S.  Agents.  Alt.  GremshieldM^  Kea^^ 
Sfkene,       Jo.  Donaldtn^  W.  S.  Agent.         D.  Clerk. 

• ■     T. 
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SECOND  WVISION, 

Now  LXXXVI.  IS  F*fwwff  1880. 

KINNEAR 

THOMSON. 

.  iyiiiAifni^ei/ 4tafoli«l(of»9  onilmoMn^ 

tibs  emimrn  to  beloiig  to  By  the  anijf  Mer  partner^  wUk 
Ubertjf  to  %M0  ike  ffm  for  ike  purfOio  of  09^^ 
40U9;  and  B  kmmmg  aftenoaifde  hronghi  mn  aciiomfor  a^ 
albgfed  oomptmy  dM^  ao  <  remanent  partner  off  and  a$ 
*  repneenOng  ike  said  oompangy  in  which  aetion  tike  d^ 
fendnr  Maimed  obeoMtor  uiiih  eapeneesf  and  tike  latter 
ha/oing  thereon  eaeeuted  homing  agalnat  jB,  ai9d  Aeret^ 
ter  sued  A^aean  indimdual,  for  tike  eapeneee  both  4^  tike 
aetion  and  diligence^  but  without  eondudimg  agamet  or 
oalling  the  oompang^ound  thai  A  was  liable  for  the  for- 
'  ewpeneeay  but  not  for  the  latter. 


Thb  eompsay  of  Thomioii  and  871116,  branrans  in  Alloa^  oon- 
otiDg  of  thcM  turo  Bidividiiak,  was  disBolTod  in  March  1883^ 
bj  a  ndiMte,  bearing  tbat  L.I7OO  was  to  lie  paid  to  Tbomson 
in  fun  of  his  share  of  the  stock,  onMaading  debts,  tei  pertain- 
ing  to  the  oonoem,  which  are  declared  to  belong  now  to  Syane, 

*  with  the  sole  power  of  collecting,  using,  and  diflpodng  of  the 
^  nhelej  and  liberty  to  use  the  fum  of  the  oq[iartnenhip  lor 
^  that  purpose  allenariy.^  The  minate  fiurthsr  contained  an 
angagemcnt  on  the  part  of  Sjrme '  to  keep  Thomson  free  in  all 
«  time  coming  of  all  debts  due  by  the  concern,  and  all  engage- 
^  ments  come  undor  by  Syme,  as  manager  thereof  and  in  use 

*  to  subscribe  the  sud  firm.^  The  dissolution  of  the  company 
was  notified  in  the  Gazette ;  and  it  was  at  the  same  time  an- 
noquced  that  the  business  was  to  be  carried  on  by  Syme,,  *  to 
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^  irbom  aU  jpenctos  having  dunu  againkAeeompaoj  will  ap-'is  f^  '\9Ui 

*  plfy  and  idl  pen(m9  indebted  to  tha  oonoem  are  requested  ^"^nr"^ 

<  and  anthorifled  to  make  payment'  ^^^^    J 

In  Angnst  1823,  Sjme  brought  an  aetioii  befinpe  the  magis-      .*-i— 
trates  ol  Montrote,  designmg  himself  <  remanent  paHner  <J^^!^^ 
^  the  finn  of  ThomBon  and  Syme,  biewena  in  Alloa,'  against 
iiAok  Anderson  and  George  Kinnear,  for  payment  of  an  ao« 
eount  <  owing  to  the  contplaiaei^  as  npresenting  the  said  com*  ^ 

*  pany .'  Decree  in  absence  was  pronounced  against  Ander* 
son ;  but  Kinnear,  having  entered  appearance,  was  assoilwedj 
and  foond  entitled  to  expenses. 

Oil  Ais  decree  Kinnear  gave  Syme  a  diaige  of-  hnoini^; 
and  afkeiwarda  broi^fht  the  preasnt  action  against  ThsmsoB 
UiFidoally,  setting  ftvth  that  the  original  cctiMH  being  raised 
and  carried  <m  fcr  payment  of  a  debt  due  to  the  ecnpany  of 
Thomson  and  Syme,  by  special  mandate  of  that  eoBapeny,.and 
by  one  of  the  partners  of  fliat  emi^any ,  as  representing  the 
said  company,  both  of  the  partners  thereof  are  jointly  and  so* 
verally  liable  to  reimbaiee  the  pmsoeF  of  the  expenses  in  wUcb 
Aejr  involved  him  in  dsfimding  the  Ibresaid  actioni  and,tfaiiafe- 
face,  concliiding  for  payment:  of  these  expenses, -dnes  of  extM^ 
and  a  further  som  of  Ii.8.  2i.  £d.  ^  being  expensesNif  raisbg 
^  and  exeeutbg  the  finresaid  letters  of  homing  thereon.^ 


In  support  of  the  action,  it  was  |>2seNi0c{«--l«^  The  i 
m  question  being  ascertained  by  a  deccee  of  absolvitor  in  ikvoup^^^"** 
at  the  pursuer,  in  an  action  brought  i^ainst  him  by  a  person 
admitted  to  have  been  authorised  to  sue  for  a  company  debt, 
are  properly  constituted  as  a  debt  due  to  the  oonqpany,  and 
required  no  other  constitution.  ■    i 

Ai,  The  sum  pumued  for  being  properly  eonstitnted  as  m 
company  debt,  and  the  defender  bung  confessedly  a  member  of 
the  company^  the  debt  is  justly.due  by  him,  notwithstaniingf 
the  private  diaaolntion  of  the  compaiqr.  None  of  the  easetf 
referred  to  by  the  defender  apply  to  the  present,  as  to  whieb 
there  is  no  dispute  that  Syme  pursued,  as  representing  thd 
.  sompany,  with  the  defandor^  express  autfiori^. 

f leaded  for  the  defender-— 1^^  If  decree  for  expenses  in  thel>efender*s 
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tf  f^.  I8M  iilttte  oonrt  ww  H  dedm  agriiiiBt  ThcNAadii  aal  flipM  It  a 

2(2,  That  decree,  however,  did  not  constitute  these  ezpeang 
a  debt  against  the  company ;  the  action  being  faroufi^  not  in 
name  of  the  company,  but  in  naabe  of  Syme,  as  <  nemaaiBit 
^  partner  of  ik%  firm  of  Thomson  and  Syme;*  oDnseqnently, 
the  defender  cannot  be  made  liable  as  an  individnal  partM 
under  the  present  action^  in  vhSch  ihe^  neither  is  saj 
oottdiuioB  against  the  eonqpony,  nor  is  the  con^any  called  sf 
fipoi^. 

3dy  As  Syme  acted  merely  .as  assignee  or  procoiator  ia 
fmtf  suatn  to  any  debts  which  might  be  dne  to  the  oompsay, 
and  as  tfce  company  had  no  interest  in  any  actions  wloeh  bs 
aug^t  raise,  or  any  stuns  ha  might  i«covnr,  his  actings  coald  not 
treats  any  obligation  against  it,  and  certainly  not  inftyouvof  a 
party  in  the  situation  of  the  poxsuer,  who,by  the  vary  tons  of 
the  sunanons,  was  made  aware  of  the  dissolution  of  the  csia* 
pany  befote  any  part  of  the  debt  was  contraatBd ;  jBett,  II.  6H 
and  English  cases  tiliere  ciftsd.  The  minute  of  dinohitioB 
confars  no  power  whidi  the  law  itsdf  would  not  have  iafemi 
from  the  nature  <rfthe  transaction,  or  wUdi  would  not  bays 
)^een  found  to  belong  to  an  ordinary  aasignBe. 

4^A,  As  the  defender,  if  liaUiB  at  all»  is  liaMe  as  a  pria^ 
cipal  debtor  equally  with  Syme,  he  cannot  be  charged  with  th 
expense  of  diligence  done  against  Syme^  from  which  the  de- 
fender derived  no  benefit 


The  Lord  Ordinary  repelied  the  defences,  and  deetfiad 
against  tile  defender  in  terms  of  tiie  iibei;  andfonnd  him  liaUs 
in  expenses.  The  following  note  accompanied  this  intoioea* 
tor :— <  The  company  of  Thomson  and  Syme  did  not  mcfdjr 
*  assign  over  to  Syme  the  debts  due  to  them,  but  audioriaBd 

<  him  to  sue  in  thtir  name ;  and  he  having  aorardiagly  sued 
^  tiie  present  pursuer,  sobstantialfy  in  nanm  of  the  eonqiaBy, 

<  and  the  pursuer  of  that  action  having  been  fanndlidle  ia 
^  cpEpenses,  these  expenses  appear  to  be  due  by  the  camisBf  t 
^  and,  therefore,  to  be  daimaUe  from  the  present  defender  aa 
^  a  partner  of  that  company.^ 


The  defender  having  redaimed^-i 
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Lord  Cfinglaie  said — t  caAnot   assent  to  the   opinion  l?  Feb.  183^' 
expressed   in  the  note  of  the  Lord  OriLinarjr.      When  1     '^  f  *-^  , 
look  at   the  proceedings  in  the  inferior   court,  the  ^tioni^iiQ,^^* 
appears  to  me  to  be  one  at  the  instance  of  Syme  as  an        ■     ■ 
individual.      No  doubt,  a  firm  can  be  used  after  the  <3i8-  ^S^^i. 
solution  of  the   company  for  the  purpose  of  coHecting  the      ■■    ■  ■ 
company^s  debts*      But   is   any  person  who   becomes  pur- ^P^<««f 
cbaser  of  these  debts  entitled  to  create  a  liability  against  the 
eompany  for  expenses  awarded  to  parties  whom  he  may  im- 
properly sue  for  payment  ?    There  was  not  a  regular  assigna- 
tion, to  be  sure,  granted  by  the  company  to  Syme ;  but  that  is 
of  no  consequence.     If  this  had  been  a  sale  in  public  market  to 
a  third  party,  what  more  could  have  been  done  than  the 
minute  of  dissolution  actually  did  ?    Accordingly,  Syme  sues 
for  himself,  and  not  for  the  company,  which  could  neither  have 
gained  nor  sufi^red  by  the  result  of  the  action. ' 

Lord  Glenlee — I  think  the  interlocutor  right.      The  sum- 
mons pledges  the  compaiiy  as  pursuers.     Syme  is  not  set  forth 
as  assignee  of  the  company  of  Thomson  and  Syme,  but  as 
^  remanent  partner,^  and  ^  bb  repr^enting  the  said  company.^  If 
iiis  right  to  sue  in  this  character  had  been  enquired  into,  ha 
would  just  have  produced  the  minute  of  dissolution,  which  gives 
him  liberty  to  use  the  firm  of  the  copartnership  for  the  purpose  of 
realizing  the  funds  of  the  company.     Suppose  the  company  had 
granted  a  general  mandate  to  any  third  party  to  fecover  debts  ow- 
ing to  the  company,  I  cannot  doubt  that  this  would  have  pledged 
the  company  for  any  expenses  awarded  against  the  mandatary. 
But,  with  regard  to  the  expense  of  the  homing  against  feyme, 
I  do  not  see  how  that  can  be  a  claim  against  the  company. 
The  preliminary  objection  that  the  claim  has  not  been  consti- 
tuted against  the  company  has  also  been  properly  repdled.    [ 
'  Lard  Justice'Clerk-^'UndeT  the  special  circumstances  *of 
this  case,  he  did  not  see  ground  for  altering  the  interlocutor,  ex- 
cept as  to  the  expenses  of  the  homing.    He  could  not  view 
this  case  as  one  of  a  sale  of  the  company^s  property  and  delfts 
to  a  thhrd  party.    He  also  concurred  with  Lord  Glenlee  that 
there  was  ho  necessity  for  first  constituting  the  debt  against 
the  company,  the  pursuer  of  the  action  in  the  inferior  court 
being,  as  set  forth  in  his  summons,  remanent  partner  of  the 
company,  and  so  representing  it. 
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f2  Feb^  i«a<K  The  CouH  aiUiered  to  the  btertociitor,  eatoept  in  tobrwi 
^^*^^^"^  it  decenied  Sur  the  ezpensee  of  honung  agnnBt  Syme,  tor 
ThottiMii.'      wbkh  they  found  die  defender  ww  not  liable. 


Lord  Miukmurie^  Ordinaiy.       For  the  Puxsuer,  Skmtt.       Ji 
Agent,        For  the  Defender,  J.  A.  Mwrra^^  Jwmeum^  Jamm 
CamjibeU  j;  Bi^mtui^,  W.  8.  Agents.  /*.  Cleck. 


S. 


SJECOND  DIVISIOif. 


No.  LXXXVIL 


12  Ftbmary  \ia6. 


BUCHANAN 

against 
DOWNIE. 


liBGACT.— FiAE. — Teust.— /»  a  tTttst-getUemmty  afathit 
appointed  a  sum  to  be  laid  out  on  heritable  security ^  to 
3field  annuities  to  an  unmarriedy  and  a  married  daughter 
and  her  husband,  for  their  liferent  use  aUenarly ;  and, 
after  the  decease  of  the  unmarried  daughter,  the  part  of 
the  sum  that  yielded  her  annuity  to  be  equally  diwded 
between  his  two  sons ;  and,  in  the  event  of  the  deeeass 
of  either  of  them  before  their  said  sister,  then,  and  •» 
'that  case,  the  half  of  the  said  part  should  belong  to  tke 
issue  of  the  brother  so  predeceasing  her  ;  and,  failing  suck 
brother  and  his  issue,  the  whole  of  that  part  should  be- 
long to  the  surmving  brother,  his  heirs  and  assignesi: 
Declaring,  in  like  manner,  that,  after  the  decease  of  the 
married  daughter  and  her  hvuband,  the  sum  liferented  by 
them  should  be  divided  as  follows  :^^he  half  to  be  paid  to 
a  third  daughter,  or  to  her  husband,  in  case  she  should 
not  be  in  life  at  the  time  of  the  decease  of  these  liferen- 
ters;  and  the  other  half,  after  the  decease  of  the  Uferenters^ 
to   be  paid  to  an  emsting  grandaughter  by  a  fourth 
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doiyktm'fn^  #le  eimd  tk^rewae  no  Uiue  cf  his  ofltor^.^y 
daa^fkien  ihm  mltfe;  but  im  ih€  emnt  •/  msch  ww^BuchwiMfw 
&en  the  9um  pramded  to  her  mu  to  be  equally  duridedDownhi. 
hetwimt  her  and  them  ,*  and  failing  the  said  grandchild  j^^~^ 
emdherieeue^  and  the  issue  ^  the  testator's  other  daugh-FUw.  * 
few,  before  marriage  or  m^fmtyj  in  that  case  the  said  ^•'^^ 
sum  to  be  paid  to  her  father ;  andy  failing  himy  to  be  di^ 
vided  betwiwt  the  testator'' s  two  sons  and  their  issue^  in  the 
same  wag  as  he  had  directed  with  respect  to  the  first  part 
of  the  trustfund:  The  Hferenters  and  legatees  having  sur^ 
tised  the  testator ^  and  the grandJLaughter  hoHngdiedwith-- 
out  issucy  and  afterwards  her  father  having  died  before 
the  Hferenters  J  and  the  testator'' s  other  daughters  having- 
died  without  isstte ;   m  a  question  between  the  grand* 
daughter'* s  husband j  who  was  assignee  both  of  his  wife 
and  her  father^  and  a  grandson  by  one  of  the  testator' » 
sons-^ound  that  the  latter  had  right  to  the  legacy  pro^ 
vided  in  the  first  instance  to  the  grand-daughterj   the 
predecease  of  the  Hferenters  being  held  to  be  a  condition 
of  its  vesting. 

WaiiAM  BucHAiTAK  of  ToTTy  had  four  danghten ;  Mai'garet^ 
wlio  was  never  married;  Sibella,  who  was  married  to  John* 
Macalister;  Liliae,  who  waa  married  to  Captain  Greig;  and- 
Mary,  who  was  married  to  Alexander  Buchanan.  He  had 
abo  two  sons*  John  and  Alexander. 

He  predeceased  all  his  children  except  Marj,  who  left  on 
ookf  child  of  the  same  name,  who  attained  majority,  and  waa 
muiied  to  Alexander  Downie,  one  of  the  claimants  in  the  pre-> 
mt  action.  She  died  in  January  1818,  haying  executed  a^ 
genoral  deed  of  settlement  in  &your  of  her  husband.  Her 
father  died  afterwards  in  the  course  of  the  same  year,  leaving* 
htt  son-in-law  his  residuary  legatee.  Mr  Buchanan^s  other 
dmg^ters  died  without  issue.  Sibdla  was  survived  by  her 
busbaod,  John  Macalister,  who  died  in  1826.  His  son,  Alex^ 
ttidffir,  died  without  issue;  and  John  was  survived  by  Im 
only  child,  William  Greorge  Buchanan,  the  other  claimant. 

Mr  Buchanan  had  executed  a  trust-disposition  and  settle-^ 
ine&t,on  the  narrative  that  as  his  daughters,  Margaret  and 

Sibella,  were  not  provided  for  according  to  his  circumstanoes,. 
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to  rink  H  pondhid^  tenl  )^  >  ii!lMft$^i>»tiMiyi,«lil»«e 

' boad  i4  L;}<WO  ioHhe  par«oM  aamM'  to^^MlMietf^ ^ < ^^Bisl  de- 

^  etAfj  far  the  hm  aad  hSodP 'of'tlitf  «il^  'MM^^as^t  tA9  Si- 
^  betta  Bttchanan,  end  the  otha*  pm&in^^aUt^  M^a^i  didtlii- 
^  der  the  ooBditkuis  nnder-^trrifiteii : '  In^thej^^fUtef  I  ap 
^  pomtmyfldd  tnutoes,  or  their  quoftrm^  t^^lsf'oiitiiie  ibro' 
'  said  ram  of  L.1000  Bteriingr  "ulTM'  ^iiffietort  heritabh/  B^cnri- 
^  ty,  flo  as  that  L.GOO  staling  thereof  may  yMld' ah  anttuHy'  of 
^  L.80  yearly  to  iiie  said  Margaret'  Bi^haiiaii  dbrhf^  Iffl  the 
^  days  of  her  life,  and  for  her  fiferent  vse  allenarly  i  and,  in 

*  lilre  manner,  tihat  the  remaining  sum  of  L.MO  steflmg^  may 
^  yield  a  yearly  annuity  of  L.20  sterling*  to' the  'said  9Ib^ 
^  Buchanan,  and  John  Macalistes'  her  husband,  and  the  long- 
^  est  liver  of  them,  during  all  the  days  of  their  Irees,  and  for 

<  their  liferent  use  allenarly ;  the  sud  annuities  to  be  paymUe 
^  at  trro  terms  in  the  year,  Lainmas  and  Candlemas,  by  equal 

<  portions :  Also  dedaring  that  ther  husband  or  husbands  of 

*  my  ssdd  daughters,  during  the  lives  of  their  sdd  wires,  shall 
^  have  no  right  or  title  to  levy  or  upltfit  any  part  of  the  said 
^  yeariy  annuities,  in  vutue  of  thdbr  jus  mariti,^  &c.— ^  I  fior- 
^  ther  ordain  and  appoint  that,  after  the  decease  of'  the  said 

<  Margaret  Buchanan,  the  said  sum  of  L.600  sterling,  yield- 
^  ing  to  her  the  foresaid  annuity,  shall  be  equally  divided  be- 
*'  twizt  Captain  John  Buchanan  of  flie  royal  navy,  ahd  Alex- 
^  ander  Buchanan,  planter  in  Tobago,  my  sons ;  and*  iri  the 
'  event  of  Ihe  decease  of  cither  of  them  before  the  siid  Mar- 
'  garet,  their  rister,  then,  and  in  that  case,  the  half  of  the  said 
'  L.600  stcriing  shall  belong  to  the  lawful  issue  of  thif  brother 
'  so  predeceasing  her ;  and  feiling  of  such  brother  and  his  law- 
^  fill  issue,  the  whole  of  the  said  sum  of  L.600  sterling  shall 
^  belong  to  the  other  surviving  of  the  said  two  brothers,  and' 

<  his  lawful  issue,  his  hdrs  and  assignees :  Declaring,  in  like 
<-  manner,  that  upon  the  decease  of  the  said  Sibella  Buchanan, 

<  and  John  Macalister,  her  husband,  or  the  longest  liver  of 

<  them,  I  ordain  and  appoint  the  L.400  sterling  liferented  by 
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«o  be,  after  tiUrir  dneMe,  divided  is  Allows :~<  The»P«b/l&^; 

<  em  of  L.900  «teriiii^  to  be  paid  ov«r  to  LiUas  Bncfaanaii,   '-*  ^  — '  ^ 

<  my  dau^Mcr,  spoiue  to  Lieatenant  John  Gfeig  of  the  roplj^^^  ^ 
^  aarjr,  or  to  tbe  said  John  Greig  himsd^  hb  hein  or  aa^g-      «*--»>*-' 

<  Beta,  ia  caae  bia  said  aponae  should  not  be  in  life  «t  Aej^l^T' 
'  time  of  the  deeeaae  of  the  said  Sibella  Buchanan,  and  her  TrwL 
^  aaid  husband ;  and  the  remaining  L.200  sterling  of  the  said 

<  Buaax  of  L.400  sterling,  after  the  decease  of  the  'saids  Sibdla 
*.  Buduman  and  her- husband,  to  be  paid  to  Mary  Buchanan, 
'  my  granddaughter,  only  diild  in  life  of  the  marriage  that 
^  sometime  subsisted  betwixt  Mary  Buchanan,  my  dai%hter, 
^  and  the  said  Alexander  Buchanan,  shipmaster  in  New  York, 
^  in  the  erent  there  is  no  lawful  issue  of  any  of  my  other 
^  daughters  then  in  life ;  but,  in  the  event  of  such  issue,  then 
^  the  said  sum  of  L.200  sterling  is  to  be  equaDy  divided  be- 

<  twixt  them  and  the  said  Mary  Buchanan,  share  and  share 
^  alike ;  and'  feiling  of  the  said  Mary  Buchanan,  my  grand- 
^  daughter,  and  her  issue,  and  the  issue  of  my  other  daughters 
^  before  marriage  or  majority,  then,  and  in  that  case,  I  ap- 
^  point  the  said  sum  of  L.200  sterling  to  be  paid  away  and  de? 

*  livered  to  the  said  Alexander  Buchanan,  her  father ;   and 

<  fidling  of  him,  then  and  in  that  case  the  said  sum  is  to  be  di- 
'  vided  betwixt  the  said  John  and  Alexander  Buchanans,  my 

*  sons,  and  their  issue,  in  the  same  way  and  manner  as  I  have 
'  directed  with  respect  to  the  said  L.600  sterling ;  whom  all 
'  feiling,  to  the  saids  John  and  Alexander  Buchanans,  my  sons, 

<  their  nearest  heirs  and  executors  whomsoever.'* 

The  testator,  afiter  giving  the  trustees  power  to  uplift  and 
pursue  for  the  bond  conveyed,  proceeds  as  follows :  *  But  aa 
oftai  as  the  said  sum  of  L.IOOO  sterling  is  taken  up  as  afor^ 
said,  I  hereby  appoint  and  require  of  my  said  trustees  again 
to  lay  out  the  same  upon  sufficient  heritable  security,  taldng 
the  rights  and  infeftments  thereof  in  their  own  name,  or  in 
the  name  of  their  qu6rum,  for  behoof  of  the  said  Margaret 
and  Sibella  Buchanans,  their  liferent  right  in  the  premises, 
and  for  my  other  children  as  before  narrated  in  fee,  so  that 
my  intention  in  providing  for  the  parties  shall  not  in  any 
reepect  be  defeated.  '  And  in  the  event  of  the  decease  of  the 
said  Captain  Alexander  Buchanan,  my  eon-in-law,  before  hia 
said  daughter  Mary,  her  marriage  or  majority,  I  hereby  no- 

Vol.  V.  D  d 
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lffFeb.l8M.  '  mmato  and  appoint  tbenid  tn]8ipefl>be  tuton  aad  cur^ 
^«i^<*«^    <  ton  to  my  8^4  grandd^u^ter  Mary  d^mg  9H  tbe  yova  of 
BuclutfiMi «.    <  jj^  piipUlarity  and  minority.' 

^^""^I^IL.  Oa  t|i^  death  of  John  Ma^»liit^sr,  tbo  toatetort  teiuteo 

Xtf^ofy.  bTY>^S^^  <^  muUiplepoinding  to  ascertain  whether  the  ^nm  of 

rZit.  i-200  provided  to  him  a»d  his  wife,  Sibell^  BuobaMm  in  life- 

rent, a^d,  after  the  decease  of  the  surviror  c^  theia^  directed 
to  be  paid  to  Mary  Buchanan,  the  testator's  granddaoghter^  bo- 
longed  to  I^er  hiubaiid  Downie,  or  to  WilUaW  Gooige  Bu- 
chwan,  tbe  te^tafor'^  grandson  by  his  son  John. 

The  Lord  Ordinary  ordered  cases  to  the  Court,  in  which  it 

was— 
Bowiiie's  Pleaded  for  Downie — I.  According  to  the  inten^on  of  the 

^^^^  testator,  as  well  as  the  l^al  construction  of  the  deed,  an  im- 

mediate right  of  fee  in  the  sum  in  question  vested  in  Mary 
Buchanan  by  her  surviving  the  testator,  and  was  effectually 
conveyed  to  the  claimant  by  her  settlement. 

1.  The  testator's  intention  is  clearly  evinced  by  the  mari^ed 
distinction  between  the  clauses  in  &vour  of  his  sons  and 
daughter  Lilias,  and  that  by  which  the  fee  of  the  L.200  is 
provided  to  his  granddaughter  Mary  Buchanan.  The  former 
contains  an  express  declaration  that  it  is  only  in  the  event  of 
those  parties  surviving  the  period  when  the  trustees  aredirec^d 
to  pay  the  money  that  any  right  at  all  in  the  liferented  fund  is 
conferred  upon  them.  Thus,  with  regard  to  his  sons^i  the  tes> 
tator  having  appointed  '  that,  after  the  decease  of  tl^e  said 

*  Margaret  Buchanan,  the  said  sum  of  L.600  sterling,  yidding 

<  to  her  the  foresaid  yearly  annuity,  shall  be  equally  divided 
^  betwixt  them,'  proceeds  to  declare  that,  *  in  the  event  of 

<  the  decease  of  either  of  them  before  the  said  Margaret^th^ 
^  sister,  then,  and  in  that  case,  the  half  of  the  said  L.600  sler- 

*  ling  shall  belong  to  tbe  lawful  issue  of  the  brother  so  pr»- 
^  deceasing  her ;  and  foiling  of  such  brother  and  his  lawful 

<  issue,  the  whole  of  the  sum  of  L.600  sterling  shall  belong  ta 
^  the  other  surviving  of  the  said  two  brothers  and  his  lawful 
^  issue,  his  heirs  and  assignees.'  In  like  manner,  the  testator 
directs  that,  upon  tbe  decease  of  Sibella  Buchanan  and  J<d^ 
M'Alister,  her  husband,  L.200  of  the  L.400  provided  in  lifo* 
rent  to  these  parties  shall  be  paid  over  to  Lilias  Buchanan,  bis 
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didglite^  sponse  to  Sbhn  Otfeig,  *or  to  Ae  isald  Jbhi  Greig  ^^.^•^  ^> 

*  huDid^liis  hears  olr  assigiieeg,  in  case  Iiis  said  spouse  fijbonld  j^^^^^l^ 
^  not  be  in  life  at  the  time  of  the  decease  of  the  said  'Slhella]>ownie. 

*  EnchaiutQ  and  her  said  hiisband.^    But  in  the  clausef  in  £b^.      '' 
wOt  of  Maiy  Buchanan  no  similar  condition  occurs.    'X^be  tek^F^l^' 
tator  simt^ly  dir^ts  <  th^  remaimng  L.200  sterling  of  jthe  said  ^**^^ 

*  8i]mt>f  L:400  sterling,  after  the  decease  of  the  said  Sibellajy,,^^j^ 
<  Bachan^  and  her  husband,  to  be  pdd  to  Maiy  B4ichanan,  Pleas. 

^  1117  granddaughter,''  subject  to  certain  abatements  in  the  par- 
tknilar  erents  therein  mentio!ned.  Now,  if  he  had'  intended 
ttat  the  right  should  not  vest  in  case  she  predecease  the  life# 
leatflrs,  then  he  would  have  said  so  predsely,  as  he  had 
done  with  regard  to  his  sons  and  his  daughter  Lilias.  It 
18  impossible  to  suppose  that  any  such  qualification  of  her 
right  was  left  out  per  incuriam ;  on  the  contrary,  it  must  have 
l^een  done  for  the  express  purpose  of  vesting  the  fee  in  her 
from  the  period  of  his  death.  This  is  confirmed  by  the  no* 
mination  of  tutors  and  curators  to  her,  which  could  have  r^ 
ference  only  to  the  provision  he  had  made  in  her  fevour. 

It  &  true  that  it  is  not  until  <  after  the  decease  of  the  said 
Sibdia  Buchanan  and  her  husband,^  that  the  L.200  are  ^  to  be. 
'  paid  to  Mary  Buchanan  C  but,  though  her  right  to  the  poe* 
eesion  of  the  sum  was  thus  to  be  in  the  mean  time  suspended^ 
the  words  do  not  import  that  the  vesting  of  the  right  itself  was 
conditional  on  her  survivmg  the  liferenters.  On  the  contrary, 
the  whole  provision  with  respect  to  the  L.400  is  unconditional, 
itqiortbg  a  dispodtion,  both  of  the  liferent  and  fee,  to  take 
immediate  effect 

The  provision  made  for  the  event  of  the  testator's  daughters 
Wing  issue,  and  being  married  or  attaining  majority,  viz. 
that  they  should  be  equal  sharers  with  his  granddaughter  Mary 
was  not  a  conffition  suspending  her  right,  but  merely  imp<Mfted' 
that  the  amount  of  her  share  was  to  be  dimimshed  by  such 
cmei^ng  claimB. 

3.  But,  supposing  there  were  any  ambiguity  as  to  tihe  te»*' 
tator's  intention,  according  to  the  settled  rules  of  construction, 
it  must  be  held  that  a  fee  vested  in  Mary.    Abstracting  from 
the  drcumstance  of  the  intervention  of  trustees,  Mr  Buchanan 
disponed  the  L.aOO  in  liferent  to  hia  daughter  SibeHa^  and  her 
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12  7*61).  1830.  htifiband,  for  tbdr  liferent  tse  allettarly,  and,  npon  their  de- 
cease, the  money  is  to  be  paid  to  his  granddau^ht^  Mary.  If 
such  had  been  tiie  nature  of  the' deed,  it  cattnot  be  doubted  that 
there  was  a  proper  constitution  of  a  present  right  of  liferent  on 
the  one  hand,  and  an  inuncfdiate  right  of  fee  on  the  other.  The 
granter  divests  himself  of  all  right  in  the  subject ;  and  as  the 
fee  cannot  be  in  pendente,  it  must  of  necessity  be  held  to  vest 
immediately  in  Mary,  burdened  \rith  the  liferent ;  Trustees  of 
Wdlwood  t?.  Wellwood,  24th  Feb.  1791,  BelPs  Ca^es.  No 
doubt,  if  it  had  been  declared  that  Mary^s  right  was  to  be  condi- 
tional on  the  predecease  of  the  Kferenters,  fliere  Vould  have 
been  no  present  disposition  of  the  fee,  ^idi,  tha*efore,  must 
have  remained  in  bonis  or  hereditate  jacente  of  the  granter ; 
and,  consequently,  there  oould  be'  no  room  for  maintaining  that, 
on  the  death  of  the  granter,  it  vested  immediately  in  Mary. 
But  the  decease  of  the  liferenters  is  not  stated  as  a  condition  of 
the  existence  of  Mary''8  right ;  and  besides,  that  being  a  certain 
event,  the  law  holds  it  not  to  be  of  the  nature  of  a  condition, 
but  a  mere  specification  of  the  term  of  payment ;  Stairy  I.  3. 
7;  Ersk.  III.  1,  6-7;  Jameson  v.  Tdfer,  2(Hh  Nov.  1744, 
Ekhies;  Cairmont  v.  Gordon,  4th  July  1746,  Elehies; 
Campbdl  v.  Pollock,  7th  Dec.  I717,  Fol  Diet  (Mor.  6342)  ; 
WeUwood.tJ.  Wellirood,  23d  Feb.  I79I  (Mot.  15,463)  ;  Sem- 
pills  V.  SempiU,  15th  Nov.  1792  (Mor.  8108) ;  Wallace  v. 
Wallaces,  28th  Jan.  1807/Aror.  App.  No:  6,  Clause)  ;  Gw- 
don's  Trustees  v.  Harper  and  others,  4th  Dec.  1821 ;  Rus- 
sell V.  M'Dowal  and  Sdkrig,  6th  Feb.  1824;  Leitch's  Trus- 
tees  V.  Leitch  and  others,  2d  June  1826,  affirmed  on  appeal. 
•  II.  In  the  event  of  the  fee  being  held  not  to  have  vested 
in  Mary  Buchanan,  then,  as  die  died  withdul  issue,  and  as  the 
testator's  other  daughters  also  left  no  issue,  and  as  ^ere  is  no 
other  qualification  eaqMressed  in  the  deed  in  regard  to  the  right 
of  her  fether,  Alexander  Buchanan,  to  the  money,  the  same 
must  be  held  to  have  vested  in  him  on  her  death,  and  now  to 
belong  to  the  daiiliant  as  his  residuary  legatee. 


Buchanan^s 
Pleas. 


Pleaded  by  Biichanan— 1.  All  questions  of  this  kind  are 

questions  of  will,  to  be  determined  by  a  consideration  of  the 

whole  tenor  of  the  deed  founded  on.     Thus,  where  it  appears 

,  to  be  the  intention  that  a  bequest  should  not  vest  till  some  fa- 
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tare  or.contiiigeiit  event*  effect  nmst  be^ven  to  that  Inten- 1^  Feb.  isao. 
tion,  QQtwitbataadJiig  Jwy  teehauqal  di0iculty.  ansxng  from  the    ^JP^^'"^ 
mle  that.$i  fee  caoAOt  be.in  pendente.  No  such  difficulty,  how-Downie. 

ever^  c^n  oqcw  where,  the  wUX  ol  ih&  deceased  is.  to  he  carried     

iato  effiM^JJixough  the  intierviiiiaoQi  of  tnisteea,  as  the  fee  unrpZf^ 
mediately,  rests  in.  them ;  and.  the  rule  ha9  no  af  plication  to  the  ^'^<- 
▼estiiig  jof  th^  bepaeficial  interest ;  M^CiiUoch  v.  Ross,  18th  j^^J^^^^^^ 
Dec.  1760if  Jlar,,6349)  ;  Omay  v.  .M'Clarty,  igthNov.  1788 Pleas. 
{Mor.  6940);.Sempilto  u.  Spmpill,  16th  Nov.  1792  f if  or. 
8108) ;  Glendinning  and  Gaunt  v.  Walker  and  others,  30th 
Nov.  1825-;  X*»vf8oa  and  others  v.  Stewart  and  others,  24th 
Jan.  1826^  affirmed  on  appeal  20th  June  1827 ;  Davidson  v. 
Dobbie'a  TrMstee?,  13th  Feb.  1828;  Duncw  t^.  MyUes,  27th 
June  1809 ;  Dick  v.  Gillies^  4th  July  182a    None  of  the  au. 
ihorities  cited  by  the  opposite  party  support  the  doctrine  of  an 
established  tecfaAical  rule  of  construction,  whereby,  when  there 
18  a  bequest  of  a  liferent,  to  one  party,  and  the  fee  to  another 
at  the  death  of  the  former,  the  fee  is  held  to  vest  instantly^ 
On  the  contrary,  they  all  shew  that  the  will  of  the  granter,  as 
dinmreisdde  from  the  whole  tenor  of  the  deed,  is  the  rule  of 
decision* 

.  2.  But  it  dearly  appears,  in  the  present  case,  to  be  the  in« 
tendon  of  the  testator  that  the  legacy  in  question  should  not 
vest  till  the  death  of  the  annuitants. 

.  Firsty  The  primary  object  of.  tiie  whole  settlement  was  to 
provide  for  the.  annuitants ;  and  the  disposal  of  the  fee  is  pre- 
&ced  by  the  condition,  <  on  the  decease^  ot  these  parties.  Se^ 
candly^  It  is  clear,  and  it  is  admitted,  that  the  fee  of  the  L.600 
.was  not  to  vest  in.  the  testator's  sons^  unless  they  survived  their 
aster,  Margaret ;  and  that  the  testator  did  not  contemplate  a 
different  arrangement  with  regard  to  the  remainmg  sum  of 
L..400  is  manifest  from  the  destinatitm  as  to  it  being  intro* 
duced  witli  the  expression  *  in  like  manner,'  and  closed  with 
a  reference  to  the  former  destination.  Thirdly^  It  is  also 
dear  and  admitted  that  the  half  of  this  sum  provided  in  life- 
rent to  Lilias  Buchanan  did  not  vest  before  the  death  of  the 
annuitants ;  and  it  is  not  till  then  that  the  money  was  to  be 
<  divided.'  Fourthly y  The  bequest  to  Mary  Buchanan  is  <  in 
^  the  event  there  is  no  lawful  issue  of  any  of  my  daughters 
f  then  in  life ;  but^  in  the  event  of  such  issue,  then  the  said 
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IS  Feb.  183a  ^  sum  of  L.200  Is  to  be  eqttaUy  divided  behrlxt  them  md  tiie 

<  said  Mary  Buchanan,  share  and  share  afike;^  So  that  no 
preference  is  here  shewn  to  Mary  Buchanan  abovt^the  issne  of 
the  testator^s  other  dau^ters ;  and,  as  it  is  only  in  the  event 
of  the  latter  smriving  the  annuitants  that  any  ehai^  of  tte 
legacy  was  to  vest  in  them,  it  would  be  xmreasohaMie  to  fi^ 
sume  an  opposite  intention  witib  regard  to  the  period  of  Hie 
vesting  of  Mary^s  share.  Indeed,  the  very  wotds  of  the  des^ 
tination  seem  to  be  exclusive  of  liie  idea  that  the  legacy  was 
intended  to  vest  in  her  till  the  death  of  the  annuitants ;  fbr 
the  direction  to  pay  the  legacy  to  her,  after  the  deoeaae  of  fte 
annuitants,  was  conditional  on  the  non-eidstenise  of  issue  of  th* 
testator's  daughters  <  then  in  life,*  which  was  aoi  event  Aal 
could  not  be  known  till  the  death  of  these  animitants. 

There  is  a  material  difference  between  tiie  tmns  of  the  ted 
in  question  and  those  which  occurred  in  the  case  of  TaMh 
Trustees  v.  Leitch,  on  which  the  opposite  party  s^enis  dueAfti 
rely.  In  that  case  the  bequest  to  the  parties  tftah£iig'fifBt  and  s^ 
oond  in  the  destination  wasescpressly  quaUfiedwidi  thisMnd^M, 

<  in  case  they  shall  be  in  Ufe"  at  thetimeof  th^^tt  or  seeooi 
marriage  of  the  annuitant,  the  testator  thereby  shewhayMi 
own  understanding  tiiat,  by  force  of  the  previous  bequefttUng 
words,  without  such  qualification,  the  bequest  must  have  im- 
mediately vested ;  and,  therefore,  the  omission  of  ihe  qvuSifi* 
cation  in  the  posterior  substitution  was  held  to  indicate  an  in- 
tention that  the  fee  should  vest  in  the  party  therein  poiirted 
out,  whether  he  predeceased  the  annuitant  or  not.  But  hen 
the  bequests  to  the  testator'^s  sons  and  daughter  Lilias  are 
conceived  in  ezactiy  the  same  terms  as  that  to  Mary  Buchan- 
an ;  and  although  it  is  true  that  the  provision  in  the  substitii- 
tions,  in  reference  to  the  fonner  parties,  vix,  their  decease  befere 
the  liferenters,  is  not  repeated  in  the  substitutiim  on  Ae  tuhm 
of  the  latter,  such  omission  will  not  warrant  the  in£a«BOS 
that  the  same  bequeathing  words  have  different  and  oppostf 
meanings  in  the  two  cases.  This  provision  is  not  a  condition 
of  the  previous  bequests,  and  does  not  control  or  qualify  them, 
but  merely  indicates  the  meaning  the  testator  attached  to  tilt 
terms  in  which  they  are  expressed ;  and,  therefore,  so  fiir  frrai 
shewing  an  intention  that  the  legacy  to  Mary  should  vest  im- 
inediately,  the  provision  in  question  shews,  in  the  dearest 
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manner^  the  testator'^  general  mtention  that  no  party  should  12  Feb.  1 830. 
take  a  vested  interest  till  the  death  of  the  annuitants.  ^-nr^ 

If  the  legacy  did  not  vest  in  Mary  Buchanan,  it  is  clear  ^^^^^*' 
ihat  it  oouU  not  be  intended  to  vest  in  her  &ther.    One  cir-       .— — 
ewntance  alone  is  decisive  on  this  point    The  existence  of  a  ^^^'^^ 
duldofaoy  of  the  testator's  daughters  at  the  period  of  ttkeTnuL 
death  of  the  annuitants  would  certainly  have  excluded  Mary^s  , 

-&ther ;  but,  ad  the  fidlure  of  such  child  could  not  be  known  pieas. 
till  that  event  happened^  the  legacy  could  not  previously  vest 
in  him. 

The  Court  were  unanimously  of  opinion  that,  according  to  Opinion  of 
^  tbe  trae  iatefition  of  the  testator,  which  in  all  cases  must  be 
given  effiaot  to  where  it  is  not  excluded  by  technical  words, 
Mr  Dowaie  had  no  claim  at  all  under  the  deed  in  question. 
It  wat  obseved  by  Lord  Glenlee  that,  as  the  legacy  did  not 
Isqpse  by  the  fiulure  of  Mary  Budianan,  it  might  in  that  sense 
be  said  to  have  vested  in  her  from  the  testator^s  death.  Thecase 
€f  Burden  v.  Smithy  Sfjih  April  173^  ui  the  House  of  Lords,  as 
Mported  by  Messrs  Craigie  and  Stewart,  shews  that,  though  a 
lMqi|^  may  not  lapee  by  the  decease  of  the  legatee  before  the 
period  whm  it  is  declared  to  be  payable,  there  may  previously 
be  no  transmissible  right  in  him  that  can  be  assigned  or 
taken  up  by  his  heir. 

The  daim  of  Buchanan  was  accordingly  preferred,  ^xidj^OgnenU 
Downie  found  liaUe  in  expenses. 

iMtrd  Mimkop^  Ordiatty.  For  Buchanan,  Dwn  ^  Fao.  (J^h^)  -^^•^ 
Dunlopy  Jwf.  J,  4f  W.  Ftrrier^  W.  S.  Agents.  For  Bowhie,  59M#, 
Shaw.         Bwiie  ^  Camphelly  W,  8.  Agents        F.  Clevk. 
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FIRST  WYXm^f  .  -«  . ... 
No!  LXXXVIII.'  ,;  ^,  \  /        '    ^^^^},Qf:i^ 

THOMAS  earl;  OF  gTI^yjJji.oigE      . 


The  trustees  of  JQIIN jcate  E AftJ-.  ay  .STJUTJtt. 

MORE..       ,..,,.,:  .       , 

Peoperty. — Tailzie. — Teust.-— DEAXH-BED.-r-^-ji  ftm- 
9ion  in  a  incst-deed  referring  to,  an4  forming  p^rt  of^  a 
deed  of  entail  executed  by  a  prqprietpr  infi^e^-^implei  and 
hearing  that^  after  payment  of  fhe  :testaioT'a  4^^f,mi 
certain  legacies^  the  whole  rente  qf.theesf<Ueefor  tMHy 
years  certain,  and  contingently  for  a  longer  periodf  (tix. 
during  the  lifetime , of  the  nearest ^^oAetipg  \heir  under 
the  former  investiture,  and  of  two  substitute  heixs^aU  4>f 
whom  were  entirely  ewcluded  fromih^  succefs^4ma  evm 
as  to  the  ewtent  of  an  qliment,  by  a^deed^of  fwmnatio» 
referred  to  in  the  entailj  should  be  empioye^iff'.pwiAah 
ng  lands  to  be  included  in,  the  entail,  he^  to  be  comfd' 
tent  and  effectual  against  the  nevt  h&r  so  ewdttdedfrm^ 
the  estates,  but  who  succeeded  to  the  titles  and  dignitiss  oj 
the  family.  ^.    . 

John,  Earl  of  Strathmore,  who  held  the  family  estates  of 
Glammis  and  others  in  fee-aimple,  by  a  deed,  of  entail  (16tt 
Dec.  1815)  disponed  the  said  estates  to  himself  and  the  heirs- 
male  of  his  body,  whom  f^iling^  to  the  heirs  whatsoever  o/liis 
body,  whom  failing,  to  any  heirs  to  be  named  by  him,  by  ^7 
deed  of  nomination  or  other  writing. 

By  a  deed  of  nomination  of  the  same  date,  after  nairaluDg  the 
entail,  the  said  Earl  declared  his  intention  to  exclude  eptirdf 
from  the  succession  to  his  estates  the  p^res^t  pursuer  (luB 
brother)  who  was  the  heir  presumptive  by  the  standing  JAve^ 
titures,  and  also  John  Lyon,  and  Charles  Lyon,,  (jth^  Jtext 
heirs  to  the  titles  and  estate)  and  nominated  the  heir-male^ 
the  body  of  the  pursuer,  and  a  jBeries  of  other  heirs  to  be  the 
heirs  of  entail,  ftiilbg  the  heirs  of  the  entailer'^s  body,  as  pro- 
vided in  the  entail. 
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And  by  a  rdatire  trust  deed,  also  executed  of  the  same  date,  16  Feb.  isso; 
and  to  the  conditions  doiii^ed  in  Vhich  the  conveyance  in  the    ''■^r  ^^ 
deed  of  entail  is  declared  to  be  subject,  the  testator  convey/ed  the  ^^^^  g^l  of  • 
whole  of  the  teiid  dMaies,  and  also  his  whole  moveable  funds  S^thinoTe*8 
and  effects,  in  the  event  of  his  own  death,  to  Mr  Jaipes  Dundas,    "" 
W.  S.  and  fcertaln  trthcsr  trdstees;  the  defenders,  for  certain  pur-  Property. 
poees^  the  chief  of  whidi  were,  on  the  one  hand,  to  accumulate  J^JJ^ 
the  rents  lofilie  loitailM  estate  (abbilt  L.12000  a  year)  and  any  DeaiMeA      - 
residue  of  the  personal  fiinds,  after  paying  the  testator's  debts, 
and  certain  legacies  provided,  during  thirty  years  :certain,  to  be 
employed.in  the  purchase  of  lands  to  be  added  to  the  entailed 
estate!^;  and,  on  the  other  h^bid,  to'continue  the  trust,  and  the  em- 
ploytnent'of  the  rents,  during  the' lives  of  the  present  pursuer,  and 
of  John  Lyon  atnd  Charles  Lyon  (all  of  whom  are  anxiously  and 
repeatedly  e»^ded)  except  in  the  special  case  of  a  son  of  the 
pursuer,  or  of  the  said  John  Lyon,  having  right  by  their  deaths, 
respectively,  to  the  honours  and  dignities  of  the  family;  in 
which  event  the  trustees  are  directed  (at  least  after  the  expira- 
tion of  the  ihirty  years)  to  convey  the  estates  to  such  son,  to 
whom  they  were  destined  by  the  deed  of  entail. 

Thereafter,  (Ist  July  18S0)  on  the  narrative  of  the  pre- 
vious entail  and  trust4eed,  the  testator,  Lord  Strathmore,  of. 
new  disponed  the  whole  estates  and  funds  in  trust  to  Sir  John. 
Dean  Faul^  and  tiie  bther  trustees,  under  all  the  clauses  ^d 
conditions  of  the  said  former  deed.  On  3d  July  following, 
his  Lordship  died  of  a  disease,  of  which  it  was  alleged  by. the 
pursnef,  and  not  denied,  that  he  wiis  ill  at  the  date  of  the  last 
mention^' truH-deed. 

On  7^  July  Ihereafter  the  trustees  took  infefbnent  upon 
the  tnttit-disposition  of  15th  December  1815,  in  the  whole 
lauds  and  estate  as  conveyed  by  that  deed ;  and  Lord  Glammis, 
(the  pursuer's  eldest  son)  was  also  infeft  in  the  same  lands  and 
estate  on  a  charter  of  resignation  proceeding  on  the  procura- 
tory  eontaxned'in  tiie  entail  of  the  same  date,  and  a  general  ser- 
vice by  hikn  as  heir  under  tile  entail. 

In  these  cSrcumstances,  the  pursuer,  as  heir  under  the  former 
investitures,  brought  an  action  of  reduction  of  the  several  deeds 
above  mentioned,  as  forming  parts  of  the  same  settlement,  on 
flie  grounds  duefly : — 

That  the  object  and  effect  of  these  deeds,  which  formed 
parts  of  one  settlement,  being  not  merely  the  prevention .  of  . 
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^^  ^^-^l^atteptttlon,  Imt  ibe  prmnrtioa  of  etgojittnii,  ni  tke  M. 
JEioioC^tn^.^^  ^  ^^  ^^  Btibyeeter,  aod  aoemArtiaa  «f  tbnf  fNdtee^ 
more  f^Eori  of  without  any  onermft  oaiM)  ftr  a  kn^  tt»ct  of  ywiy  ate 
T^^i^'^'  the  death  of  Ae  gfanter^  were  airtnn  ta  Ae  priae^rffln 
eonnnon  lair  of  Soctiand,  and  nol  mipafiri  hy  fteftnifiiioH 
cM-inteirtiofi^tlid  statute  108fi,c.St2;  andtiiat  tiikiwaiAe 
dirasdof  theaceptMnastobentaUs  pnip^^  u 

39ah40tik,  Geo.  IIL  c.  98  §  8:  That  the  ieitkiBea*  wis  om- 
trary  to  reaflon,  to  puMie  pdicy,  tc»  the  priacipkB  of  faU 
tetiafe,  Md  to  the  legal  trammiamii  of  pioperty,  aadoui^ 
iiMefefe  to  be  0et  aside;  M^CnlIooh  <Mf  BarfaotaB^  2Bth  N«r. 
1759,  £;AAi<»,  wee  Tathie,  No.  98: 

That  the  trust  deed  of  8d  Juljr  189B  wasfedudUecxdk 
j^Iecfi,  te. 

That  Hie  pni^isioiiB  as  to  the  moveaUe  pmperty  van  a- 
j^'eedy  stniok  at  by  the  statute  89A«— Mtti,  Geo.  IIL  6.9& 
eomtnonly  called  the  Thetlusm  Aet 


ItwasoMfMrtfd— 1.  That  the  pnfsoer  was  barred  ftondwk 
lenging  the  deed  of  1st  Jaiy  18S0  by  Hie  pranrkms  tnuUoih 
reyanoe  and  deed  of  eattail^  which  w«re  net  revoked  by  tl» 
deed  of  1st  July  1890,  but,  on  the  oontrary,  Udbyittott 
[tobsistbg  and  efectoal ;  meither  had  the  pniBoer  aay  tide  er 
inferest  to  reduce  the  original  trust-deed,  being  oompkUly  ex* 
eluded  by  ihe  deed  of  entail, 

2.  On  the  merits,  it  was  maintained  that  the  entailer,  beiiig 
proprietor  in  fee  simple  of  his  estates,  was  entitled  to  execiiti 
the  deeds  under  reduction,  to  disinherit  the  pursuer,  sidte 
^xdude  him  from  his  sindesBion  in  whole  or  in  part,  and  to 
leave  his  estates  to  persons  absolutely  strangers  to  his  Ueod. 

The  Lord  OrcUnary,  afber  varioaa  findings  in  poiat  ef 
hw,  as  well  as  of  fitet,  aa  to  the  inqpoit  and  eamiiM 
of  the  deeds  in  question,  Ibimd,  laio,  <  That  the  gBSUiii 

<  of  reduction  inosted  in  hare  no  appfcatkm  to  the  deid 
^  of  enta^,  or  the  deed  of  noHunatio&,  except  ia  so  frr 
«  as  these  deeds  are  connected  with  the  trust-deed^  as  be* 
^  ing  <inalified  and  bwdened  witii  "the  title  and  pronsieiie 

<  thereof;  and  finds  that  thatconnection~is:not  sueh  as  to  infa 
'  that,  if  the  trust-deed  were  liable  to  relevant  objections  from 
'  the  nature  of  its  provisions,  the  entail  and  nomination  must 
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thtfrehy  be  vrndunA bmMi  Tb«vdBcm&Ml%  9d6,  ThstttaiiTFeb.  ism 

pmwu'  iws«Btf'legal»li06<wr.mt«mrt  to.imart.  iit  te  gmnmitr    '^'r  *^ 

of  reilMiliM  of  ^d»  inii1^4e«l,  hai»g.  v«]i%  "eladiid.fiwS'lJ!^^ 

ihe «icu«aiiiii«by thedeiis ot  flntaUiaAin«inma«ioii;ex«nit-Strathniot^8 

edaoetfidmg  to  lbs  hvnrfid  pov«rs«f  Hie  gmiter:  RndB>^""^**^  . 

dNo,  Tbttl  «hA  objactB  ud  |»rpo8Qi  erf-tht  tnut-^eed  nepra^kr^. 

e}Mr\fmdiatmia^^  nad  ftid0iiniitlim»mo^;^ 

tide  w  pvhRfi^le  yel  ettabUsh^  In  4ie  Jaw  of  SootiaadwlMh-Z)«aVM 

rendere  il  miilswrfisl  tot  u  man  who  ia  wA  siue  arbiter  to  ap* 

pi^iiaila tii€  Ftttei  andprefiCaof  hia  astate  uate a  trual  in 

the  mannap  provided  hy  the  trust-dead  tmder  ledtatianr 

Finds,  4^0,  That  the  ease  of  the  re»ts  of  heritable  estates 

in-Siootkaidy  beitig  csfveniy  eraapted  fiwHi  th&fKhainaMHia  of 

the  act  doth  and  4Mi  Geo.  III.  c.  98,  white  amy  am 

deariy  eirtended  to  pesBOnri  fiiada  ik  S#p4ilaiid»  anyappfiea^ 

tion  ifiTolTed  in  that  eotoeptim  k  agliaat  the  snppoHkiDnal 

any  nnllity  being  tuderstood  to  be  eatabliahed  bf  tiw  oeaa* 

raon  bw  of  Scotland,  ki  sndi  a  tnial,  for  the  aeauaniation  of 

rmts,  of  otter  fnods  t&t  a  limited  tem^    Finds,  Atoy  That 

it  19  a?^^9rred  tihat  there  is  a  considirable  sun^  the  pwrsoaat 

estate  of  the  iMe  Earl  still  in  the  hwdff  of  Aa  lanuteaa,  but 

that  Hdi^aveRnefftia  denied  by  the  dallBndciii*    Bntfindaitna^ 

neoeesary  to  dkaet  any  inqidry  into  Ais  matter,  in  reqpect  i^ 

the  pAmmf  has  no  title  cat  interest  nmder  the  aot  of  SdHi  amk 

4iOth  Geo.  III.  to  challenge  the  settlement  thereof;  it  being: 

preiirided  by  the  said  aet  that  ail  the  money  aoetiinnlated  con« 

trayy  taits  enactOBent  should  belong  to  the  party  who  wonld 

baT«  fight  tiharetD,  if  no  such  accomnlatien  ware  direated  z^ 

Finds,  ^6(^  That  the  {mrsiiercaanet  insist  in  die  roduetionef 

the  last  daed  on  the  head  of  deaA-bed^  inrf^>ect  that  his  title 

and  interest  are  excluded  by  the  previous  deeds,  and  the  last 

deed  does  not  mn^he,  bat  snbafcantially  eaifiim8^.aU  the  prior 

deedb:    'fherefilte^  snatains  the  dAiiees^  aadananilaieB  Oa 

detodcw<h>mfliewhotBeoi]duaiop»afjthaiart>ao^ 

but  finds  no  esrpensee  due*^ 

<  ^a^^^Theparswr  rests  hk  caae-aHHaly  #a  thacaae  of 

M<:ufl0oh  of  BaiiMhB,  NoK  aft  1762,  ahaKUy.rqported  by 

Lord  81<ikKieB.    The  Lord  Ordinary  has  oaxefUty  eoBsidsKd 

tiiat  case  in  the  papers,  both  those  shewn  to.himpresenred 

wil2i  Die  reportsof  Lord  Elchies,  and  those  in  the  collection 

of  Lord  Dnunmore,  who  was  Ordinary  in  the  cause ;  and  he 
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£tfl<ifStnai^^ 
more  v,  £«rl 
ofStzftOi^        < 
more*s  Trus- 
tees. ^ 


Propertjf*  ^ 

TailMie* 

Trtui  ( 

DeaOUed, 


b  completely  satiflGed  that  the  deoisioii  pronranoed  can  onljr 
besapported  a£r«  JQdgmfliit'M  a  f&j  speaialtMe,  ontiie 
ground  alluded  to  ia  a  diort  note  ol  lK>nl>  DniauBoro,  when 
the  hearing  was  ordered,  that  the  jettlenient  oodd  sot  be 
sustained  as  being  uninteUigibie^  inezpfieaUe»  et  contra  bom 
mores.  At  all  evtets,  he  seeo  mo  ground  for  hotding  that 
that  decision  did  or  could  establish  any  general  principle  in 
the  law  of  Scottand,  to-  prevent  a  proprietor  in  fee^nqde 
from  vesting  his  estate  in  tmst  &v  aocu^aulation,  duriaga 
linuted  course  of  years ;  and  die  Lord  Ordinary  is  aot  avaie 
of  any  legal  ground  on  which  tiiis  oan  be  maintained.' 


Pursuer's 
Pleu. 


The  pursuer  reclaimed,  and  p/mchMto^-ls^,  (As  to  his  tide 
to  challenge  the '  trust^eed  being  cut  off  by  the  rd^Te 
deed  of  entail,)  that,  as  Ae  whole  deeds  were  ezecated  cd 
the  same  day,  and  referred  to  each  other,  they  must  be  cona- 
dered  as  parts  of  one  settbonent,  and  stand  or  fiall  togeAer. 
If  the  late  Lord  Strathmore  was  prevented  from  canying  Us 
purpose  of  accumulation  into  effedt,  by  means  of  the  tnist-deedl, 
quomodo  constat  that  he  would  have  made  any  entail  vhat- 
ever  of  the  estate?  In  the  case  of  McNeil  of  Bam,  27iii 
Jan.  1826,  an  entail  was  reduced  in  toto  because  it  went  a 
little  fiurther  than  autfacHised  by  the  marriage  contract  The 
pursuer  is  the  heir  at  law,  and  the  only  <me  entitled  to  chat 
lenge. 

•  2dhfj  On  tiie  moits,  it  is.  a  principle  in  the  lawoferaj 
country,  that  no  one  is  entitled  to  provide  that,  after  hb 
death,  his  property  should  be  lodged  up  for  evor,  bat,  if  the 
present  deed  were  sustained,  that  principle  would  be  entirelf 
defieated.  In  England,  even  before  the  statute  39  and  4  Geo. 
III.  c.  98,  there  was  a  chedc  upon  such  trusts,  on  account 
of  the  limited  endurance  of  English  entails;  and,  dierefoie,  in 
the  Thelluson  case  the  judges  rrfosed  to  intctfere^  But  in  Scot- 
land, as  entailsonay  be  perpetual,  there  is  no  chedc,  except  from 
the  right  of  inter£erence  possessed  by  the  Court  of  Session ;  and, 
accordingly,  the  Court  interfered  in  the  case  of  M^Cullocb, 
and  reduced  the  settlement;  Elchies,  voce  Tailzie,  No.  48* 
That  case  was  exactly  similar  to  the  present  in  almost  every 
particular.  There  was  the  same  objection  to  the  title  of  the 
pursuer,  and  the  same  trust  for  accumulation.  On  the  princi- 
ple of  the  defender,  the  whole  land  in  Scotland  might  be  tied 
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up  for  1000  yenn^  ot  fcr  any  lindlefimte  period.    Such  trusts  le  Feb.  instK 
axe  an  Bkm^.eSftoffitij. ».  Vliei8^;b^fCif.  the  Cmort  ctf  SceMon    ^'-^  v  ^"^ 
to  mter£m.M.ckfir.;  aad.it  iftitMm^k.  foar  them  to  take  afl^^^''^^^* 
their  giiid%)  inmiob  intflnferawo,  tbe.pmod.  which  hat  haenof  stnth- 
fixed'I^ the  wiedom  cdT IJieil^psUitute  aaitiie  tena  for  trasfa  for ^''  ^"^^ 
aeeiuvitt]kilkiai  ia  Tinghatf^via^  tiiie termt^f  SI  years.  -^ 

.     .  Propertff. 

LovdB^dgr^  said-^hat  he  had  no  wish  to  hear  therrw/. 
caiiii0elifoir:the.D«|MMidex^  foip.that  hehadnerer  seen  a  oleaier'^'^'^^ 
caae,  and  that  it  wa«  inpofiiBlyle  to  disturb  the-interloeator  of  opimon  of, 
the  Lord •  Ordinary^,  which  appeared  to  he  eorreot  in. all  its^*'^^^  / 
points.    His  Lordship  had  always  entertained  doubts  as  to  the 
soundness  <rf  the  judgmeat  in  the  ease  of  M^CuUecb,  and 
thought  that  the  Court  there  had  exercised  rather  an  arbitrary 
power  in  int»fering  with  the  deed  of  entail ;  but  there  were 
objeetioBs  to  thait  deed  .which  did  not  oeovr  here.     There  were  - 
two  questaens  to  be  determined-^rst,  as  to  the  power  of  Loid 
Strathmore  to  make  such  an  entail  of  his  estate  as  he  might 
think  proper ;  and  of  this  hia  Lordship  thou^  there  could  he  no 
doubt,  as  Lord  Strathmoi^  was  Fested  in  the  foe^imple  el  the 
estate.  The  next  question  was,  whether  there  was  any  principle 
in  our  Jaw  by  whieh  he  was*prevented  from  making  a  deed  with 
such  provisions  as  to  accumulations,  as  occurred  in  the  present 
deed.     Thciie  could  be  no  doubt  that^  in  certain  extreme  cases, 
it  might  be  in  the  power,  of  the  Court  to  interfere  in  reducing 
such  a  deed.    But  his  Lordship  was  only  aware  of  two  princi- 
fdes  on  which  such  an  interftrence  <could  be  justified ;  and  that 
was,  where  the  deed  contained  clauses,  the  eflSect  of  which  might 
be  contra  pnbUcaai .  utilitatem,  .or  which  were  coortra  bonos 
mores.    But  as  meidier  of.  these,  principles  could  be  said  to  be 
at  all  trenehedrupon  by  the  deeds  in  queetieny ,  the  Court  were 
boimd  tO'Snstain  them* 

jEord  (>4ii9»6«ixmeuiMdKb«t*obe^  eaaea  ndght  hi 

figared'in  which  courts  jOfiilawn»§^  interpose  on  .account  of 
landed 'Property,  'or  the  .rente  thereof,  being  withdrawn  finom 
thdr  oyditiary  uses ;  bvt  it  wae  difficult  to  saythat  the  piesent 
case  alFordedan  opportunity^  of  such  interference,  aUhough  his 
Lorddnp  would  have  wished  to  have. seen  legal-grounds  for  it. 
It  was  not  easy  to  distinguish  between  the  ordinary  case,  of 
accumulations  directed  to  be  employed  for  the  payment  of  the 
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more  «.  Iiarl  The  Lord  President  and  Loml  G^tftf«  alio  ooMaandi*  Tte 
more^Trus.  ^'"^^  obaerred,  that  the  aifument  ot  the  pursuer  amoimtoj 
tees.  te  thi8;.th2tt  an  action  nnght  be  esinpetMiit  agaialfc  iini'pieiffM- 


pJ^ZT"       tor  of  an  estate,  Mte^fldghiib*  living'  upon  at  saiaU  pofo^ 
Tailzie.  tion  of  hie  inoome,  and  aoeonmdating  the  dcmaindfir  cf  Ub 

^^^      mts,  Isr  haifing  H  found  tiuit  thie  wasnH  tairiy,  oa  the 

gMondihatitwaaeofltfa  iwhlkam  utilitataa  tiinl  sd  mtA 

^^ion  of     ytpfariy  should  be  ti^  up  niAottt  any  eoe  d{erfariaf«  iimBS- 
"^  diatabenflfitfim&it    In  «he  case  of  Loid  Hjnidfaid,  dsckkd 

about  forty  yearo  ago,  when  his  Lotdship  had  loclBbd  npaa  es- 
tate £ir  twenty  years,  the  judgment  of  the  Court  vasyoaprifr 
ciple,  the  juune  as  that-whicii  was  now  abSnt  to  Ve  ppMoansBi 

Judgment.       Their  Lordships,,  thevelbre,  adheeed. 

Lifrd  Moncreijf,  Ordinary.  Act.  Sot^^Gen.  (Hope)  Skene^  Cuninghane, 

P,  Robertson,  Tait,    *     Jamea  Hamilton,  W.  S.  Agent.  Alt  Dea» 

pfFae,  fJefrejf)  Jttfoy,  Coekbvm,  Jameton,  RuAerforA      Jamei  Dm- 
4i»^  W*  fiU  Agent.       H.  Cleik. 

C. 


SECOND  DiriSfON, 

No-LXXXIX.  l«Fe6rtMi^l8M. 

ANDREW  LYON  | 

agaifui 
WILLIAM  FELL  A;trD  OTRsna. 

GAimo  Jvntcio  SisTi.**-«PBo<nBss«-— BitZi  09  ExcuakgBi— 
1.  Oamtiionen  in  a  bwul  of  fyreseniaHon  may  ie  requM 
ia  produce  the  debtor  after  final  ^udgmemt^  andpreekw  t^ 
ike  time  far  ewtraet, 

SL  Jn  indorsee  of  a  bUl,  after  recoffering  paffment  from  fhi 
aceq^Sj  baf>ing  been  4n$ediy  the  indoreor  for  part  effhi 
monejf,  on  the  allegation  that  the  bill  woe  indorsed  en 
condition  that  tike  balance  onfy  toao  to  b^retoimed  m  e«- 
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inoHan  of  tke  imd^^Be^  *efM^  oUmng  the  record,  fomnd  ^^-y-^. 
eompeioni.  Lyon  v.  FeO, 

Ac. 

I.T»M  farotq^  «n  aelion  Wore  ^  flberiff  of  Luuerfahm  ^f^  •^^'^'^ 

agHiittt  FeU  for  payment  of  L.I70,  being  the  heUagmotuhOlp^. 

Sat  L.900  dfami  1^  the  inwiQar  upon  ikvtd  partiei,  wd  in-'^*^^^'* 

doned,  after  flcceptum^  to  the  defender,  whoieedved  pajiaelit'^"^' 

front  the  eecepten.    The  «qriaiiatioii  givm  by  Ae  pmwcr  of 

Utts  transaetioii  was,  that  the  defender  haring  puicbaaed  e^w 

tain  heritable  eubjecte  £rom  one  Soett,  for  whieh  he  was  to  par 

L..aO,  the  defender  afiMnraxd$  agveed  to  tranefiBr  his  right  to 

IfaB  puvuer  fer  an  additmiai  sum  of  L^;  that  thepuiaaer 

aeeindiae^y  paid  the  prioe  to  Soott»  aad  obtained  a  dispoeHion 

from  him,  bearing  receipt  of  the  stipulated  sum ;  and  he  gave 

tlie  bill  in  question  to  the  defender  in  order  to  pnNmie  payment 

frmn  the  acceptors  when  the  bill  became  dUe,  and,  af^  retaup. 

ing  the  sum  due  to  himself  to  pay  over  the  balance  to  the 

pursuer. 

The  defender  denied  the  latter  pert  of  the  puisuerV  Blato> 
meat,  alleging  that  L.SOO  was  the  sum  agreed  to  be  paid  by 
ihe  pursuer  for  the  defender's  right  under  the  bargain  with 
Soott,  and  that  the  bill  in  question  was  indorsed  to  Ihe  de^ 
fender  in  fulfilment  of  that  obligation.  The  sh^ff  pro>^ 
nounoed  the  fioUowing  interloeutor :— '  Having  considered  die 

<  condeseendence  for  the  pursuer,  writbgs  produced  theiewith 

*  and  aaswera— on  reQ^ect  that  the  defender  is  not  holdv  of 

<  the  bill  in  question,  and  that  the  case  does  not  rest  on  that 

<  point — ^in  respect  Uie  diefender  admits  in  Ma  answeis  to  the 

<  condescendence,  that  he  gave  no  other  value  for  said  biH 
(  than  relinquishing  or  transferring,  in  fevour  of  the  pursuer, 

<  his  (the  defender's)  ri^t  to  the  bargain,  with  reference  to 

<  the  purchase  o£  the  small  prc^erty  conv^ed  to  tbe  pursuet 
^  by  the  disposition  No.  6 — in  respect  that  the  queetioii  bo^ 

*  tween  the  parties  relates  to  the  amount  of  premium  which 
^  was  agreed  to  be  paid  by  the  pursuer  to  the  defaider,  for 

<  the  transfer  of  the  defender's  right  of  purchase  as  afin-emd; 
^  and  whether  said  premium  amounted  to  L.30,  as  alleged  by 
^  the  punoer,  or  to  the  sum  of  L.SOC^  according  to  the  aUat 
'  gation  of  the  defender,  the  latter  sum  being  conaidembly 
^  more  than  the  entire  value  of  the  whole  froperty,  according 
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ic  <  and  tpp^exkt  iDAh^iM  tiidir  ^idtf  it  is  teolighl  iifcpmd> 

sua.  '^  'ftiid'to  aii6w«r  a&  iitehrogatbk^epto^^ 


The  drfepdei*  htfHi%^'Mlfld^4»qytte»rJite..ihi  iMiitiim»  the 
duoiff  <^  A^Hl'  1M?>  lultdUttl  tti  <cinftnri,  nl^Uoned 
4ig^Ai6t  him  in  temti^  of  t«hei  UMpaiMkfoiaddimliflUe  imtt^ 
pfstMB  $  th^  amiiwme  <Df  whieh  w<>« wftw^raikb  (16th  May)  y 
proved  of)' mddeeeni^ 'for;  *  •••'^  »  'J    :•  .*i  t- ..%^  ; 

Pending  the  pnie^i«g«  in  tBe'iirfbin«r  eotdty.  ivtifi^ 
tion  hiiviiig  been  tnade  bf  ^tkfe  fufisuer  tenle  dMriffiiNr  ft  muf- 
rant  agakisl  the  defender  asi  iii mMitiitione  tfog*^  &M'»d 
others  became  «aiiitietterB  for  hin  in  a<4>6iid  lof 'pneeBtelion, 
whereby  they  bound  thenidd^es '  'that  heiidU<4ipiMifmtaH 

<  diets  ofeourt,  to  beheU  by  theflheriffJepoteUrf ^T janarifflhiB^ 

<  or  his  substitute,  at  Glat^^,  or  any'OtheiS'Cwmp^ieiiteomrt 

*  to  which  he  has  been,  or  may  be^  lamSdHf  sumoioDed,  er 

*  we  to  present  him  there,  to  answer  to  an'acthMi>aaid  process 

<  depending  before  Ihe  said  sheiifP/  &c. ;  ^  and  we  hesBsby  hmd 
^  and  oblige  ourselves,  jointly  and  severally,  a»afiMranid,  so 
^  to  present  the  said  William  Fell,  until  the  final  issue  and 
^  determination  of  the  said  action^  and  thaA  nader  penalty  of 
'  making  payment  to  the  flaid  AndMwL^oiH^Qr  iowlMnBo- 

<  ever  the  same  may  be  awardad,  of  the  whole  jsimIS  ebndtaded 

<  for  in  said  aetion,  or  what  part  A«w£the<8itd»VKaUiam  Fdi 
^  may  befound  liaUetopay.^       »  .^ 'r   .v 

After  decree  had  been  pronounced. against itiiedefonder,  die 
cautioners  were:ordained  to  produee  hintf ;  but  faib^to  do  so, 
the  dieriff  dedai^d ;  their  bond  forftited,^  hj  an  interiocnter  of 
the  same'date  wftb'tliat  approving  of  the  pwislitf's  aoooiuit  of 
expenses  agidnst  ibs  defenderv  though  beariiig>t(»  ha  paonounoed 
'  thereafter.'  .         ., .       , 

A  suspenoon  of  the  ebmiPfi  decree  was  brougbt^a  name  of 
the  common  di^tor  and  the  cautioners, onthe  gromid,^^ 
That  a  jidicial  examination  m  this*  case  was  ifltoompelentaBd 
illegal,  seeing  that  the  cOmiActo  debtor  was  entitled  to  tiie  pre- 
sumption of  law  in  his  fovour,  as  an  onerous  indorsee  of  die 
bill  for  value,  which  could  be  obviated  by  no  other  evidence 
than  his  writ  or  oath.     The  defence  of  onerosity  might  appear 
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C«|Mi^AkIk4  iaO»tHSco^ :IN4idMNr».  1901  Dw- 1«»; c-JITILw. 
Andk wMflKbttil^aMi''a;|tM4831^iS.4^  IT. ;  Damistoim  mdsHS: 
Company  v.  Thomson,  2d  Feb.  1822,  &  >*  A;  U9n»  ^.^JJvJftr. 
Bimfrgwliga.  aanling  .C^gytaly,  flth  FeK  1882 ;  and,  if  ^eeh^. . 
ord«r  far  Inannfawtidn  ahaU  h6  hM  aowsffdbmt^  tbe  oanseqaence 
pugkt  BOt'la  to^an  adhereno^  to  the  ato tfiPy  intcB-looator, 
holding  the  deftnder  as  coafeased,  hut  an  ^qqportunitjr  ought 
still  to  be  giren  to  the  defender  to  undergo  4ha  examinaitkMa.  • 

Seemilp^  The  eautionere^  oUigatioii  lasted  oidy  <  until  the 
*  £msi  laeai!  aod  detenninalkNi  of  the  said  action/  which  waa 
the  intertecuftor  of  ihe  sheriff  holding  the  defender  as  confessed* 
But  ihey  had  not  been  then  leqniied  to  produce  the  defender, 
and  thor  bond  was  not  forfeited  for  some  time  afterwards: 
Even  if  it  could  be  hdd  that  the  cause  was  not  completely 
finished  tiUthe  decemiture  for  expenses,  still  this  would  be  of 
no  avail,  as -the  interlocutor  forfeiting  the  bond  bears  to  be 
subeequent  to  the  former,  though  pronounced  on  the  same  day. 

ThMUy^  The  cautioners  were  not  allowed  due  time  to  pre- 
sent the  debtor. 

AnswereJ^FirBty  In  the  rery  suq»icious  cirettmstances  of 
fhis  ease^  even  as  admitted  by  the  defender  himself,  he  was  not 
entitled  to  the  presumption  of  law  in  his  favour  as  an  onerous 
indorsee;  and  the  appointment  on  him  to  undergo  a  judidid 
examination  was  therefore  competent,  -  and- called  for^  before 
dosing  the  record  (  Wilson  and  Otiiers  ii.  Pollock,  Oibnour, 
and  Company,  13th  Nov.  1-827;  Pentland  and  Son  v.  BeU 
and  Company,  2Sd  May  1822,  S.  4*  D. ;  Act  of  Sederuni^ 
12th  Nov.  1%5,  a  a  Besides,  the  action  before  the  sheriff 
was  not  an  attempt  to  avoid  payment,  or  to  defeat -Ihe^extra. 
ordinary  privileges  of  a  bill,  but  was  an  action  to  reoover  a 
sum  of  mon^  belongbg  to  the  respondent,  which  was  in  the 
hands  of  the  suspender.  Farther,  the  saq>eiider  was  held  as 
eoi^essed,  not  for  refusing  to  answer  questions  which  he  might 
have  considered  objectionable,  but  for  foiling  to  attend  at  all. 

Secondly,  A  bond  de  judicio  eisti  endures  till  decree  be  ex^ 
tracted  in  the  cause  in  relation  to  which  it  was  granted.     In 
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irFeb.  1830.  tlia  present  case,  the  le^uiaitioii  to  produce  the  jUj^^i^  wa9 
*  made,  and  the  forfeiture  of  the  bond  declared,  not  only  befijre 

^^  ^  extract,  but  before  the  elapse  of  the  period  allowed  fi>r  extract, 

-^—  the  accoun);  of  esq^enses  having  been  approved  c^,  and  |fe©.,|Qr- 
C^  ''"^^jfei^ui:^  dec^/^4  ^*  thp^in^dWt  of  ixnwti  BrowjftwdCom. 
ProoeMM.  paajF  u.  WiliBOB,  .Sath  June  1790,  (Mor^  2060)  ;  Sterul «. 
""'"^"      Fraser^  8A  July  1809. 

The  obligation  of  the  cautioners,  by  the  terms  of  their  bond, 
extends  to  all  diets  of  the  sheriff-court,  *  or  any  other  compe; 
^  tent  court,  until  the  final  issue  or  determination  of  the  cause,' 
thus  jdainly  contemplating  the^  ren^pyal,  of  the  process  to  the  Su- 
preme Court 

Thirdly,  The  a,lleged  absence  of  the  conunoi^  4^bt^  ii 
England,  at  the  time  the  cautioners  were  required  to  produce 
him,  was  no  reason  why  the  bond  should  not  have  been  de- 
dared  forfeited;  Polstead  v.  Scott,  7th  July  1681,  Staif^ 
(Mar.  1807) ;  Henderson  v.  Graham,  22d  July  I7IO,  Fount. 
fJlfor.  1809)vCaUender  v.  Bruce,  12th  Feb/ 1704, /'outii. 
(Mar.  1808), 


Jadgment. 


The  Lord  Ordinary  having  made  avisEandum  with  cajses  to 
the  Court— 

The  Lord  Justice-Clerk  said — ^That  the  cautioner's  obligi- 
^n  in  8  bond  such  as  tiie  present  does  not  expire  before 
extract,  or,  at  least,  not  before  the  expiration  of  the  legal  time 
for  extracting.  Looking  to  the  nature  and  shape  of  the  actioa 
>  against  Fell,  his  Lordship  did  not  think  that  the  rule  of  eyi- 
denee  to  establish  non-onerosily  or  want  of  bona  fides  v^  the 
holder  of  a  bill  applied  at  all.  The  transaction  in  question  wfi? 
^ol,  in  his  opini^ii,  a  bill  transaction  in  the  proper  sense  of  the 
'  t^M.  ■  ■   •  • 

Lard  CringhHe  considered  the  question  with  regard  to  the 
judicial  examination  to  be  attended  with  difficulty,  but  did  not 
expfess  a  positive  ojonion  against  the  compete^cy  of  that  exa- 
^mination/   *    •       •     ' 

'Lord'Oienl^ilA.  not  consider  the  order  for  a  judicial  ^^^^ 
nation  incompetent  in  the  circumstances  of  this  case;  bathe 
thought  liiat  the  thue  allowed  for  presenting  the.  common 
debt6r  W9a  too  riiort;  and,  Hhetcsfore,  ttxat  the  examination  mi^t 
'fltill  proceed.    V         *    '  ,        ^  ^  . 

The  Court  remitted  the  cause  to  the  sheriff,  with  bstruc- 
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tipnflto  repone  Ijhe  suspenders  agidqsi  the  judgment  complained 
of,  upon  payment  of  the  previous  expenses, 

Z^rd  M^AUffiiy  Ordinary.        For  thfe  Cautioners,  D$an  of  $'ao.  (J^JB^) 
C^Mum.  John  CcO^  W.  S.  Agent  For  Fell,  Jtonemtu 

J9h9  CamfAtU;  AffBuU  Fof  the  Cfawger,  SdUGmt.  (Hop9)  D. 

M^NtUU  Bawie4:Campbett^W.S.AgeiU>  #.  Cleric 

8. 


FIRST  DIVISION. 

No.XC.  \1Fektuary\230. 

JAMES  FAIRIE 

against 

SiE  P.  W.  DRUMiMOND,  Baet. 

Member  of  Parliament.— JETeJef,  1.  That  it  is  not  com» 
petent  to  challenge  an  enrolment  as  aJreehoUer,  on  the 
allegation  that  certain  lands  on  which  the  claim  wajs  resU 
edy  although  described  in  ihe  claim  and  title-deeds  of  the 
claimant  afi  lying  within  a  particular  barony,  did  not 
form  part  of  that  baront/^-^the  title-deeds  being  em  facie 
unobjectionable,  and  it  being  admitted  that  the  lands  in 
question  were  contained  in  the  inftftment  of  the  elaimani, 
and  were  sitttate  within  the  county^  althot^h  not  tnchUt" 
ed  in  that  particular  barony. 

St  Circumstances  in  which  an  objection  t^pt  two  eepanUe 
cumulos  had  been  slumped  together,  and  then  ditided, 
without  taking  a  proof  of  the  value  of  each,  was,  i^fipelled. 

Is  a  petition  and  complaint  at  the  instance  of  the  petitioner^ 
it  was  objected  to  the  enrolment  of  the  respondent,  who  had 
been  admitted  to  the  roll  of  fireeholdera  of  the  coonty  of  La- 
nark, 1.  That  a  portion  of  the  lands  on  whidi  the  respondentia 
claim  was  founded  were  errooeousfy^described  in  his  daim  and 
title-deeds  as  Ij'mg  in  the  lordship  and  barony  of  BothweH, 
whereas  there  were  no  such  lands  as  those  described  in  that 
haxoaj,  the  lands  in  question  beiog  in  p<Mnt  of  fiict  situate 
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Drummond. 

JUmnberof 
PariiamenL 


17  T€h.  1830.  In  a  difFerent  part  of  the  county,  and  forming  part  of  a  different 
barony,  viz.  the  barony  of  Castlehill ;  and  the  only  connarion 
between  the  two  baronies  was  that  they  happened  to  belong  to 
the  same  proprietor. '  But  an  iniPefhnent  in  parts  and  portions 
of  a  barony  could  give  a  feudal  right  only  to  lands  situate  in 
that  barony ;  and  it  was  necessar}^  for  a  party' whp  claimed 
ei^rolment  as  a  freeholder  not  only  to  set  forth  that  he  holcb 
lands  of  a  certain  valuation  situate  in  the  county,  but  he  must 
be  able  to  point  out  the  local  situation  of  the  special  lands  on 
which  he  claims ;  Belches  v,  Stewart,  21st  Jan.  1816 ;  Gifc- 
8on  t?.  Anderson,  29th  Jiuie  1819 ;  and' when  he  claims  on 
certain  lands  as  part  of  a  particular  barony,  it  is  incumbent 
up5n  him  to  prove  that  they  are  locally  situate  within  that 
barony ;  and  where  an  objection  is  palpable,  the  claim  onght 
to  be  rejected. 


It  was  answered — That  the  respondentV  claim  of  enrolment 

was  fully  supported  by  the  crown-charter  and  infeftment  which 
.he  produced  to  the  meeting  of  freeholders ;  and  the  title-de^ 
.being  liable  to  no  ez  facie  objection,  the  attempt  to  contradict 

the  terms  thereof,  and  thus  to  found  an  objection  against  his 
.  enrolment,  was  quite  incompetent ;  Bum  v:  Adam,  17th  Feb. 

1779  (Mar. )  ;  Adam  v.  Farquhar,  4th  July  1809 ;  Dov 

,«.  Waldie,  4th  Feb.  1814 ;   Kibble  v.  Stewart,  16di  Jmie 

1814;  Gibson  v.  Forbes,  16th  Dec.  I8I7,  affirmed  23d  May 
^1821.  Even  if  the  objection  were  well  founded,  it  would  only 
.  be  competent  to  state  it  in  an  action  of  reduction. 

It  was  obJected-^2dty^  That  as  to  another  portion  of  the 
glands  on  which  the  claim  was  rested,  the  decree  of  valuation 
jin  1819  referred  to  was  Irregular,  in  so  far  as  the  commis- 
sioners of  supply  had  thereby  slumped  together  two  separate 
^cumplQS)  and  thereafter  divided  them,  without  taking  a  proof 
.of  the  yalue  of  each ;  Supplement  to  Wight ,  p.  46-^;  Scott 
©.  Elliot,  17th  Jan.  I78I  (Mor.  8681) ;  Boyes  v.  Frecholden 
of  Renfrew,  16th  Feb.  1787  (Mor.  8652)  ;  Cunningham  «. 
MaxweU,  20th  Feb.  1787  (Mor.  8672) ;  CampbeU,  26th  Feb. 
1787  (Mw.  867I). 

Anafoereirr-ThaX  the  parcels  of  land  referred  to  had  bees 
valued  each  of  them  at  L.34.  6s.  8d. :  That  the  proprietors  had 
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m  i7fiSf.1pade.a11  ezGambion  of  them,  proceeding  upon  a  bu1>.17  Fcb.188*. 
Bwion  and'  decree-arbitral,  .from  which  it  appeared  that  the    Vt"  ^  ^ 
arbiter  had  sati/^ed  iumself  th^t  the  value  of  the  one  property  Drummoiid* 
opiresponded  precis;^7,v:ith  tl^at  of  (lie  ot^«r,  with  the  excep- 


tion.  of  a  trifling  sum  which  he  ordained  the  one  party  to  pay  to  ^at^inmniL 
the.olJber9  ^  in  consideration  of  the  additional  value  of  tKe  lands 
'  given  off  to  him,  and  in  respect  of  the  lime  laid  thereupon  by 

*  ^  otber  .party»  of  wtiich  be  had  not  reaped  the  benefii  at  the 

*  tine  of  the  ezcambion  f  That,  from  the  date  of  the  excambion, 
die  laiid4a|[  andiothei:  public  burdens  had  been  paid  accordingly ; 
and  that  upon  this  the  commissioners  of  supply  had  proceeded, 
wJmio  1819  the  lands  were  valued  as  formeriy  at  L.3I!.  6s.  8d.' 
aadt  The  val^atioj^9  therefore,  could  not  now  be  challenged, 
erea  in  an  .action  of  reduction^  and  least  of  all  in  the  siunmary 
farm  here  attempted;  Galbreath  v,  Cunningham,  17th  Jan. 
1755  (Mw.  8644) ;  BlackweU  t?.  Smith,  4th  July  1822. 
Where,  there  was  no  suq[)idon  of  improper  design,  nor  the' 
allegation  of  injury,  or  of  any  substantial  inaccuracy,  even  an 
^daitfted  tiivial  error  in  point  of  form  did  not  constitute  a 
fatal  objectiaa ;  Wighty  188 ;  BeU,  199* 

lowJ  Balgruff  observed  (with  regard  to  the^«<objectian)-i-2P*'^ 
That  it  was  of  no  importance  whether  the  lands  in  question* 
faimed  part  of  the  barony  of  Bothwell^  or  of  any  other  barony. 
Itwasttdmitted  that  su^  lands  existed ;  that  they  were  situate 
vidua  the  county ;  that  they  were  of  the  valuation  stated  in  the 
daim,  and  wfera  contained  in  the  titles  of  the  respondeait;  and  that 
was  sufficient,  these  titles  not  being  liable  to  any  ez  fscie  objeb.* 
tinHt  As  .to  t1^  #^cpsd  l)bjection,.hi8  Lordship  observed  that,  if 
il.wer».sastaiii?d,v  the,  consequence  would  be  to  unhinge  a  great. 
ppportiQtt.of  th0  freehold  qualifications  in  Scotland.'  In  cases  bP 
csau^jbiDn.i^  lands,  the  one. portion  comes. in  .the  place  of  the* 
odier.to.  every  efecit;'  and.  it  waa  therefore  unnecessary  to^ 
king  any  iiirther  pAoof  of  their  value  jn  1819>  the  thflifigr  ez-' 
tm  of  ;i^ue  in  ope  ot  th^m  haviog  been  compensated  by  the* 
^xpam  ,of  liiB|B  which  had  been  reoently  laid  upon  the  other.   ' 

Thsi^ther  Judgis^  eoncorred- *■ 

» 

A«t. /oritne.        Ra,  Rutherford,  W.  S*  AgenU        A\t  Walter.         to 
hart  and  Swan^  W.  S.  Agents.        H,  Clerk. 
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1.  "I  t    ♦  ^'«'Mt'    ^J 


No.  XCL  l»JWrMi7l8B0^ 

TaB  MAGISTRATES  of  EDINBURGH 

MARSHALL  and  SONS,  akid  Otbsbs.' 

fwew  appointed  hy  the  Lord  ChamberMny  of  oA^  oj^ 
'■  of  his  Majestjfi  household^  are  not  eaeiHptM  frbmbur^ 
tawee. 

The  act  1593,  c.  i05,  f^ti^  to  btii^  mviett  aiirt'tsaEiri0iu» 
proviaei^  <  Hiat  it  shall  be  l«kom  to  hto  HighBMi)  ootiriai- 
«  standing  of  the  said  aet,  to  eteem  fifoih  the  nol  taxalMB^ 

<  watching,  and  warding,  aae  person  of  each'  enaft,  for  hk 

*  Highnesses  particular  use  and  service,  in  case  his  Mipstf 

<  find  it  good  and  eitpcdient  to  be  done.    And  sick  like,  tkat 

*  tius  act  be  not  prejudicial  to  the  members  of  the  Goilegvcf 
<.  Justice,'  &e.  The  act  1597,  c.  279,  contains  a  similar  «x- 
emptkm  firevn  payment  of  bui^a}  assessments  ftnr  the  mfpai 
of  the  poor  :-^^  Providing  always  that  this  act  be  Bowayt  ex« 
^  tendedto  cndcaeareexeemed  for  Us  Majesty^sssrace^asaaeif 
X  iUt'OOonpation,  for  that  cause,  neltherto  ony  penKNU  thatars 
^  monbors  ofihe  CoUe^  of  Justice.'  A  eMate  passod  in  IfBl 
(vide  ThamsmCe  edit,  of  the  Statutes,  VIIL  303)  >i«iicw8 

*  the  several  acts  of  Pariisment  granted  by  hie  Majesty  and 
<'  his  royal  pri^emttxrs,  in  &voun  of  his  servants  and- tbeir  i»- 
^  veral  and  respective  trades,  artifices,  and  ^nploymenls;"  Ae« 
^  and  be  Air  presents,  ratifies,  qiproves  of,  add  ooaflnar  hto 
^  saides  servants,  their  several  and  particular  ^As'  granted  io 
«  them  under  his  M^esty's  privy  seal  of  tUs  kingdom,  ifl  d» 
«  hail  heads,  clauses,  and  articles'  tiiereof,  conceived  in  tbeir 

*  fiivours,  and  declare  them  and  their  successors  in  oiBoe  to  be 
^  exeemed,  and  free  of  all  stents,  taxations,  watchingB,,irari- 
^  ings,  and  uther  impositions  whatsoever  imposed,  or  to  be 
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*  imposed  thereafter ;  and  declares  that  this  present  ratification  13  Feb.  188«f 

*  shall  be  extended  to  all  his  said  servants  their  particular  gifts,  ^^  ^  "^ 

*  and  be  also  valid  and  sufficient  to  all  intents  and  purposes,  Edwburgh  v. 

*  as  though  everiep^rti^iiilfrtig^^y^.lfefein  insert  and  ex-^"«^*^ 
'  pressed  verbatim.'*  ; 

Tte  l^gifltefeeii  of  lEdinhurgh  brought  an  action  ft>r  arwirs  J^*ng. 
cf  assessment  for  the  ministers  and  poor  of  the  city,  and  to  as-  surgh  Rom^, 
sist  m  dd^yiti^lfae  tKic6B89ry  ^hfifg^ol  thebiu^,^^^nst  s^ 
vend  individuals  and  compameB,  who  held  commissions  from 
the  Lord  Chandberiain  and  Master  of  the  Hoi^/  appointing 
them  his  Majesty'^s  tradesmen,  *  together  with  all  the  rights, 
^'  pxofifes,  priTJI^g^s,  $md  ndvaotages  thereto  belongings' 

The  gesi«ral  defence  was,  that  the  defendeis'  commi^sionff 
QQititted  them  to  plead  the  stati^tary  exemptions  from  city  taxes 
in  &vonr  of  king's  tradesmen. 


The  IsA  Ordinary  having  erdei^  < 

The  pursuers  pleaded— \.  The  statute  1661,  impotdi^  ^  piJUT"* 
amiiiity  in  fivour  of  the  ministers  of  the  city,  makes  no  aUu-' 
flion  to  the  privileges  c(m&rred  on  Us  Migesty^s  tradefittiM  hy 
pravjous  staliutes,  while  it  declares,  '  that  the  payment  of  Hid 
'  «aid  annuity  and  impositions'  for  the  said  ministers^  stil^endif 
^'  shall  not  prqudge,  nor  be  derogative  to,  the  liberties  and  pri^ 
^  vil^pssof  the  College  of  Justice.'  Now,  as  the-  Cdl^*o# 
Justioa^aad  the  King's  teadesmen  were,  by  the  fonner  statutes^ 
put  en  precisely  the-same  footing  in  regard  io  exempiioBs  frofii" 
fiiture  taxes,  and  as  it  was  held  necessary  to  make  ihe  abovt 
4eelantion»  ia  ordw  to  secure  the  CoU^^  of  Justice  firam  lia- 
Hilily  for  the  assesflmentfor  thesupport  of  the  clergy,  tike  omis^ 
Aim  ot  any  similar  provision  in  fiivour  of  the  Singes  trades^ 
men  is  conclusive  as  to  the  intention  of  flie  iegisiature  tha9 
these  persons  diould  be  comprehended  under  the  -general  enacts 
ing  words  of  the  statute,  l^e  statute  16&l'does-  not  mfeiitiea 
tiie  statute  1661  imposing  an  assessment  for  the  ministen  of  the 
dty ;  and  the  object  of  the  former  was  simply  to  oonfirm  the 
privileges  tbeoi  enjoyed  by  the  £ing^s  tradesmen. 

3.  As  the  enactmaits  founded  on  in  conforriog  a  privilege 
m  particular  persons  increase  the  burdens  of  the  rest  of  the  inha-' 
bitants,4bey  must  ]be  object  to  a  strict  interpretation ;  and,  ac- 
oordin^y,tiie  power  «f  exemptiou  conferred  ra  Jus  M^esty  mu^t 
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MPeb.  I83o.b6iuident»oi  to  be  lbgiMt^>.Ui  the  ypT^pf  >^^  ^  ^^  ^ 

/^^T^^    *  ane  of  ea4?h  ^aftr*"  inoFa  aB4«  recogijiapd,  at  the  tiw^    Birt, 

Mte*^^h",.!^«^^        **^  rul^,.n<^e  of  ^ip  ,^efsi?4fir9\(9)iimi^Qps  can 

Mawiwrfaiidbeofaiiyaywl.  .      .       ..  ^,,  „...t„i^.n  ,..., 

^°*'.  3.  The  defiendeans  are  not  entitled  to,pIe^^  a^  e^prf^ption  am 

Xin^.  King's  tradesmen  under,  any, ^tute^  ijx.resfj^^  tbqr  do  not 

SiS  H«Sr^^^  oonwiasions  that  hav^  prq^e^ed  directly  {roja  the  Crown, 

and  paased  the  Privy  Seal^  but  pnly  e^pj  a. nominal  office  at 

the  pleasure  of  the  Lord  High  Chamberlain  or  Master  of  the 

Hone,     The  preamble  ^  the  act  of  Parliam^t  1681  refen 

to  the  /  gifts  granted  by  his  Majesty  to  his  respectire  servants 

^  in  their  several  trades^  artifices,  and  employments,  ^^ithin  this 

<  kingdom,  conform  to  their  several  granta  parsed  in  their  fii- 
'  vours,  under  his  Majesty's  Privy  Seal,  whereby  his  Maje& 
'  ty's  servants  are  exeemed  and  declared  free  of  all  stents ;'  ftc, 
and  it  is  only  grants  to  such  parties  *  under  his  Maj^ty's 

<  Privy  Seal  of  this  kingdom,'  that  the  statute  approves  of  aad 
ratifies.  Further,  the  mere  appointment  to  the  office  of  King's 
tradesmen  does  not  carry  with  ^it  the  privilege  in  question,  the 
power  of  exemption  being  given  only,  *  in  case  his  Majesty 

<  find  it  good  and  expedient  to  be  done.'*  But  the  commisaons 
of  the  defenders  do  not  qiecially  exempt  the  granters  from  any 
local  assessments;  and  an  intenticm  to  confer  such  a  privilege 
eannot  be  inferred  by  implication  of  law.  The  case  of  the 
Ring's  Tradesmen  v.  The  Magistrates  of  Edinburgh,  founded 
on  by  the  defenders,  in  so  far  as  it  has  any  application  to  the 
presept  question,  i^  an  authority  against  them. 

Pttfrnder^      -  Pkod^d  by  the  defenders-^l,  The  privilege  conferred  on  the 

i^  KingV  tradesmen  by  the  early  statutes,  and  confirmed  by  the 

act  1681,  bps  always  been  reG<^ised  in  practice ;  Town  of 

Edmburgh  v.  King's  Tradesmen,  20th  March  1684,  and  4th 

Feb,  1687)  FoufU^'*     Jf  the  commissions  in  question  have 


*  The  defenden  reiSerred  also  to  the  follpwUig  interlocutor  of  Lord  B*l* 
gnj,  ptOBounoed  in  a  Buspeoaon  at  the  instance  of  his  Majesty's  Tradffl- 
men  Oi  Tlie  Commissioners  of  Police  of  the  city  of  £dinbui|^h,  and  which 
was  acquiesced  in : — ^  12th  Maj  1813. — The  Lord  Ordinary  having  coo* 
'  siderad  this  memorial  for  the  CommissionerB  of  Police  of  th»  city  d 
*  Xdiah}ifgl)  and  adgoining  districts,  chiiger^  and  .tha  memorial  for  Wil. 
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beengraBted  by  officers faa^itfg  power  to  afqpdnt^  M  u'F^h.M^^ 

tjr's  tradesmto, it  is  irot  lAaterial  that^eylMLrtnotpaBaeimy^  . 

of  the  seak.  'Ko'ne  of  the  Statutes,  etcept  ftato^l6Bii*midke0  Edinburgh  «. ' 
anyaUunon  to  the  form  of  the  oommisrioii ;  and,  aldiottghthat^^^"^ 
statirte  ean&rtnB  the  gifts  granted  to  his  Majesty^s  servafits,      i^— . 

*  conform  to  th^  id^vieral  granfe  pateed  in  their  feroursUader  J^r  «^j^ 

*  his  Majesty^s  l^rivy  Seal,^  it  is  evident,  firom  its  terms  andirur^  Ro^. 
•tructure,  that  nothing  more  y^BA  intended  than  to  set  forth  the 


*  liam  Butter,  house-carpenter  to  his  Migesty,  and  others,  his  Mijesty*« 

*  tndesmen  in  Scotland,  Aispetiders ;  in  fesjieot,  Imoy  That,  by  the  act  1609, 

*  c  15a,  it  is  ordained  *  that  all  manner  of  persons,  Inhabitants  of  Iwi^s,  ex- 
^  erpisifig  any  manner  of  traffic,  merchjmdi«e,  or  having  change  within  the 
^  same,  shall  bear  their  part  of  all  taxes,  stents,  and  taxations,  watching  and 
**  warding  in  all  duties  and  services  pertaining  to  our  SoFereign  Lord,  the 
*^  Weill  of  the  realme,  and  the  utiHtj  of  the  burgh ;'  but  providing  al<« 

*  ways,  >  That  it  shall  be  Idsom  to  his  Highneas,  notwithstanding  of 
**  the  said  act,  to  exeeme  from  the  saides  taxations,  watching,  and  ward« 
**  ing,  ane  person  of  ilk  craft  for-  his  Highnesses  particular  use  and  ser- 
**  vice,  in  case  his  Majesty  find  it  guide  and  expedient  to  be  done.*  2dOy 
«  That  the  foresaid  act  w^  ratified  and  confirmed  by  the  acts  1594,  c« 
^  935,  and  1597,  c  275 ;  and  ftxrther,  by  an  unprinted  act  in  1681,  the  said 

*  whole  acts  were  revived,  ratified,  and  approven,  and  his  Mi^sty  and 

*  estates  of  Parliament  confirmed  '  his  said  servants  their  several  and 
**  particular  gifts  granted  to  them  under  his  Migesty's  Privy  Seal  of  this 
**>  kingdom,  in  the'  whole  heads,  clauses,  and  articles  thereof^  conceived  in 
**  thai  &vour,  and  declares  them  and  their  successors  in  office  to  b^ 
**  exeemed,  and  feee  of  all  stents,  taxations^  watching,  warding,  and  other 
**  impositions  whatsoevtf ,  imposed  or  to  be  imposed  hereafter,  and  dedares 
**  that  this  ratification  shaU  be  extended  to  all  his  said  servants  their  par.  * 
^  ticular  gifts.'    3lio,  That  it  is  admitted  that  the  commissions  granted  by 

«  his  Migesty,  nnder  the  Privy*  Seid:^  to  the  present  suqiendeTS,  bestow 

*  upon  them  all  tha  privileges  and  immunities  of  the  act.  1597,  c«  275,  and 

*  specially  *  declare  and  ordain  that  they  diall  enjoy  the  benefit  of  the 
^  said  act  of  Parliamentf  or  council  whatsoever,  conceived  in  favour  of 
**^  such  trwiesmen  as  are  employed  in  our  service.'    4ia,  ^hat  the  Court  of 

*  Session,  4th  Feb.  1 W  (Fountainhail^  p.  883  and  446)  found  that  this  pri-* 

*  vilege  did  ^xeeme  the  King's  tradesmen  from .  all  town-taxes  and  bur« 

*  dens,  but  that  the  same  did  not  extend  to  impositions  laid  on  for  hia 

<  Majesty's  use.    5to,  That  the  act  of  Parliament  authorising  the  levying 

*  of  an  assessment  fbr  the  establishment  of  a  police  in  Edinbuijg^  and 
«  the  acyoining  districts  is  to  be  cpnsidered  as  a  local  act,  solely  for  the 

*  use  and  benefit  of  the  town  of  Edinburgh.    And,  6/o,  That  privileges  or 

*  exemptions  granted  according  to'  law  cannot  be  taken  away  indirectly 
'  by  a  general  statute,  but  only  by  a  special  enactment ;  therefm^  stis. 

<  peodf  the  letters  simpUdter,  but  finds  no  expenses  due,  and  decerns.' 
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18  Feb.  1830.  fatty  thkt  the  exl6li«f  coAttisifims^  ]pand  mAof  Hhe^  £my 

.  '^  ^  ^    Seal.  ;■.••.•.■•  .f    ...  t.  .,.  , 

^ISbureh't.f    9-  It  id  trad  that  the  sllttim  ISSl,  InfKiiilfg^ae^vtbflMiA^ 

Mandialland  fyr  tii«  maintenance  M'thef  elet^,  coaAainBiio  ■tafeshptionfli 

Son^^       fiivanr  of  the  King^s  tradeemen ; '  *ttt  tiie  §tianl^  totniptibn 

jr«v  from  local  taxes,  which  had 'been  Idfy  ertaMfahed'tong  \f^&rej 

^^^^^' could  not  be  taken  awtty,  or  Ae  ttattailes  erafeittog  life  pii^ 

vilege  repealed  by  hnplication;  e^pecdaUy  aa  the  power  of 

granting  such  privilege  is  part  of  Ae  Royal  prttOgativQ; 

Bcuxm's  Abridgement,  y.  589* 

The  Lord  Ordinary  *  findsr  liiat  the  a^ipaintsiMitB  Jbnnded 
'  on  by  the  defenders  are  not  sufficient,  under  the  law  of  Scot- 
'.  land,  to  constitute  in  their  favour  the  exemption  claimed  by 

<  them ;  and,  thet^fiire,  re|>els  the  defenceg^  and  decerns  against 
f  them  in  terms  of  the  libel;  but  finds  no  expensa^  due  to 

<  either  party.^     His  Lordship  added  the  following  note: — 
^  It  appears  to  the  Lord  Ordinary  that,  under  the  statutes 

*  referred  to,  his  Majesty  has  power,  if  he  thinks  it  expedient, 
^  to  grant  exemption  from  burgfa*4ervices  and  taxes  to  one 

*  tradesman  of  each  occupation,  for  the  benefit  of  his  royal 
^  service ;  but  it  does  not  appear  to  follow  that,  whenever  a 

*  tradesman  obtains  from  the  Lord  Chamberlain,  or  oAer  offi- 

<  cer,  an  appointment  as  tradesman  to  his  Majesty^  that  must 

*  necessarily  create  such  exemption.     Such  appointment  in- 

<  deed  might  be  made  though  his  Majesty  had  determined  to 
^  f  grant  no  such  exemption.** 

The  defenders  having  reclaimed*^ 

Ojrfnianof  y^    j[^d    Justice-Clerk    said— The    acts    of   Parlia- 

Court* 

taeskt  founded  on  by  the  defi^ders  are   entitled  .to  a  &ir 

oonstruction,  and  every  one  contemplated  by  them  is  en- 
titled to  ask  your  Lordships  to  enforce  the  exemption. 
But  a  party,  claiiiiing  the  privilege  is  bound  to  demon- 
strate that  he  stands  in  the  situation  which  the  statutes 
contemplate,  and  must  bring  himself  directly  under  their  in- 
junctions. Now,  it  is  manifest,  on  the  fetce  of  the  statutes,  that 
the  nomination  to  the  place  of  King'^s  tradesman,  in  order  to 
give  the  privilege  in  question,  -must  be  made  in  the  most  ddU 
beratcf  and  solemn  manner.     The  act  1681  contemplates,  par* 
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&8  heaving  kf^pna^.^^^^  ^/^i9,W^Wim^ 

totes  19  it  said  that  the  Ein^  may  dd^ate  this  power  of  »•    ^***v  ^* 
eiiip4ieiLftoa%>oattaaB«i.  fSh^grati^mviMtheefwMwifge'^^ 
cise;  aqd)  dtthragk  ittdcr  liie  Pmy  Sed,  tiM^ 
snfficioii^tf  Aey  didnot ec^r^ss tihe  fexsemptioiu    The  xeason  ^'^        . 
of  T«qidriiig  iU0  Mum  ftoRii  «C.thM»  grarts  is  very  obyioiis^  i^f^ 
siltoethfttwasiieeciEHttry  t»-]^«^iiita  f^eat  abuse  that  v^l^tB^S^gl!^ 

have  attended  the  ezeroiiie  o£  Ae  ]^wer  of  eaemption. .  I  as^      

sent  to  Ae  priaoipfe  stated  in  Lord  Balgiay's  iBterlboator^gP^"'^ 
vrhich  confirms  my  opimon  in  this  esse. 

The  i^her  Juige%  eonctured.  JudgiMnt. 

*  The  Ctmri  Bicbriaia^Y  refnssd  Ao  note. 

M^0rd  MackfHMigy  Ordinsiy.  For  the  Funueni  Soi^Getu  (Hope)  F.  il^. 
heHMn^  Grant.  .  ff.  JngKs^  W.  S.  Agent  For  the  Defenderg,  2>Mii 
qfyae,  (Jeffrey)  Cot^burtu  Didetm  f  SPgwart^  W-  S.  Agents.  F. 
CUrk. 


FIRST  DIVISION. 

No.  XCII.        '  19  February  1830. 

THOMAS  BISHOP 

against 

The  MERSEY  and  CLYDE  STEAM  NAVIGATION 

COMPANY. 

J'uEisDicfioiJ.— ^n  action  in  a  Stotch  court  ttgdnst  an 
English  joint  stock  comptmy,  hainnff  a  jdace  of  busihM 
in  Scotland  J  where  the  business  of  the  company  was  trans^ 
actedj  and  where  two  partners,  also  eaUed  as  defenders, 
residedr^found  competent. 

TTpoW  the  order  of  the  Clyde  Flint  Glass  Compftny,  Bbibop 
sent  a  box  of  knouutrngs  for  lamps  from  his  manu&ctory  at 
Birmiiigham,  addressed  to  them,  €0  the  care  of  Lindsay  and 
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AVeb.  laao  Goiidon,  iig«ttti  is  XiverfKiol,  "wbo  put  it  ambtird  die  ^aacJ 
w,  V^  ^^ .  Bell  flteam-pft^^t,  the  bioMrtr  irfi  4i»^defmidis«.i'  ^iMubox 
The  Meney  "vmt  i&kto«d  IS  tihe  hoolBi><€  4hetgte>fffc^iwlitit,copit>My  Sf^pait 
Nifv^^n  **  Li^erpoolj  and  «he  v«m1  mcbed  4b»  ayier«.  abwt  two 
Co.  days.    The  bdr  iras  not  dfitiirtrML  4;q^  tl*  iFlint >  iGbwiCfloi* 

pany;  and  diey  itt!lni»lad  tbiB  p^ Urn'  fattuivv  i^ho  Jawt- 
diatety  caused  in^uiiy  to  be  ttUMUattha  dflfimderaatd*  tJwir 
agents;  and,  after 'oonsldeiiibte  dakfy Idas* bos  iwt  |)eHgdi». 
covered,  the  pursuer  rused  thepresttitaciaim,hefoget3»  Water- 
Bailie  of  the  Clyde,  agamst  the  Mersey  and  Clyde  Steam  Na- 
'  vigation  Company,  and  Alexander.  Wothwpooii  Md  Maliieir 
Johnston,  merchants  in  Glasgow,  partners  of  ui4»Cmufmf. 
The  action  coaduded  for  payment  of  the  y§bi»  Kf  the  box, 

rieaa.  ^  preliminary  defences  i^inst  Ait  action,  the  defeodefs 

pleaded-^ThBt  the  action  was  incompetent  as  directed  agiiost 
the  Mersey  and  Clyde  Steam  Nav^tion  Company,  t^t  Com- 
pany being  an  Engliib  Company  established  in  Liverpool, 
where  the  business  of  the  Company  i$  carried  on  by  a  oommit- 
tee  of  directors,  and  where  all  the  meetingw  of  the  Com- 
pany are  held,  and  their  affiurs  managed.  The  two  part- 
ners of  the  Company,  also  called  as  defenders,  are  not  in 
the  active  management  and  direction  of  its  affairs ;  and  all  the 
partners  of  the  Company  are  not  called  or  made  partiea  to  this 
action.  The  pursuer  is  an  Englishman,  and  the  defenders,  as 
a[  Company,  have  only  one  domicile,  and  that  is  in  England ; 
and  the  contract  upon  which  Ihe  action  is  raised  was  entcared 
into  at  Liverpool.  It  is  therefore  an  action  raised  by  one 
.  EnglLdi  Company  against  another  English  Company  upon  a 
contract  entered  into  in  England. 

The  action,  therefore,  is  inccmipetent — FirHj  because  it  is 
an  action  brought  upon  a  Company  contract  against  individoal 
partners^  without  making  the  Company  itself  a  party,  the  Com- 
pany not  being  liable  to  the  jurisdiction  of  the  courts  of  Scot- 
land; Reid  andM'Caul,  v.  Douglas,  11th  June  18I4i.  Se- 
eandh/,  All  the  partners  of  the  Company  who  are  ultimately 
responsible  have  not  been  made  parties,  only  two  of  the  part* 
ners  having  been  called.  This  was  found  fatal  to  the  action  in 
the  case  of  Stevenson  and  Company  v.  M^Nair,  14th  Nov. 
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yigp (Mm\  148&>  \ThkrHiH  Ev«n  if  «1m  matter  of  juiig-it F^b. \m* 
lUtMtwereTliHtf^  'thft  punueR  i>iight  to  hare  brought  hk  ac-     V^»  t^ 
1i(»m  tlM'jBttglddil wort,  mthiii  ivlMMejiuiaii^aa  alL  parties  xhe  Merse/ . 
Mida^'cwhore 'the  ^oMtraot  wn  tatrnd  into,  and  where  the^";^^^^^^^^ 
^irholef'^iiattflr  edaM^be  inllrctiigatad  with' much  less  inoonTe-cd. 


1 1»  the  paetim,  iaateadolbri&gmg  tbeao-      TT^ 
tiM  bdtre'  a  Seoleh.  oouii^  and  calliog  as  defi^dpra  only  two 
of  tlio»JMiftaffm>ofithA  Company^  who  had  neti^  taken  any 
diarge  of^itB  eonoiirns. 

t   Ininaiivto  tihaeepreliiainaiy  defisnoee,  it  was  pleaded  forPunuees 


^, ^_  I'l^^ 


I.^Ahhinlgb'ike'prlndpal  efttiibUshm  of  the  Mersey  and 
Clyde  Steam  Navigation  Company  may  be  at  Liverpool,  they 
hivedbo  an  estaUishmcut  in  Glasgow,  and  two  of  the  partners 
resideDt  there  have  been  cited,  and  have  entered  appearance. 
Thte  partners  hold  themselves  out  to  the  public,  in  the  di- 
rectory of  traders,  &e.  of  the  City,  aa  the  Mersey  and  Clyde 
Steam  Navigation  Company,  and  as  such  they  transact  busi- 
nan  with  the  pnhlie,  take  orders  for  the  shipment  of  goods,  and 
attend  to  ibe  loading  and  unloading  of  the  Company  vessels, 
lathis  respect  thqr  have  a  domicile  or  place  of  buaness  in 
Seothttd,  and  ar«  therefore  subject  to  the  jurisdiction  of  the 
oeuts  of  Sootiand.  It  is  of  no  importance  that  they  have  also 
a  domidfe  or  place  of  business  ia  Engjiand. 

II.  The  Company  was  called  by  its  known  firm  and  desig- 
iiatMMi<  and  its  representatives  in  Scotland  were  akp  oalled. 
This  is  all  that  is  re<|fttred,  or  is  practicable,  with  regard  to 
osmpanies  having  domiciles  or  places  of  business  in  diiferent 
eoontries.  When  the  Company  itsdf  has  |>efn  (all^  any  one 
er  more  of  its  partoers  resident  in  Scotland  may  lawfully  be 
panued: 

The  Banlie  repelled  these  preUminary  defences ;  and  added  in 
%  note  S— ^  An  EtifgliBh  joint  stock  Company  of  carriers  be- 
'  tween  England  and  Seotland  subjects  itself  to  the  jurisdiction 
^  of  the  Scotoh  court,  by  having  a  permanent  establishment  in 

*  Scodand  of  partners  or  agents,  and-  a  place  of  business  at 

*  wUch  the  afihirs  of  the  Company  are  transacted  in  the  name 
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!•  Veb.  IBM.  ^<  of  the  ooncem,  «ii4  wliiob  eoii«litotM  iJi^wmurtito'dMhife 

\mmp^  .■•/    4  of  the  company.'  •.»/.:  ^   ^  " 

^ISet^  ''*  ^'^'^  ^^  iQ«nt8^  the  da&iid?]«  «t^>.tte^J^>l^<.h4idkee» 
and  ciydf^  ddivered  accprdkig  to  Uk  ^^IWt  Md  ii)M»  flS9i«blu|>f4(  fa4 
Navigation     ^^  ^^  ^  events,  the  defenders  wei:^  rdiered  of  any  respana* 

,      hUity  firopi  th«  FWWer's  ftihisft  to  Jiktimte  i*  dmrHmfii» 

jyHidicihu.  non-deliyesry  of  the  boi:  JA  fue^tiaii* »    '. 

A  prpof* was.  alloired ;  Mppn  adidsii^  .n^Mohiibi  Ba8»  le* 
peUed  the  defences^  axid  decamed  in  teDM/0£tbia  libeL. 


Court. 


The  defender  a^ocated^  iKitb  W  tfie  fiEelkttmsry  i 
^V^^  ^     and  the  merits ;  but  the  Courts  on  advinag  easet^  ^ 

moiisly  of  opinion  that  the  pretimiwry  dafeKeetf  irerfc  net  vdl 
fonndeds  and  that  the  judgment  oi^  ti^  meiils  mia  abongki 
They  I  therefore,  repelled  the  reasons  «f  advocalioft. 

Lord  Ordinary,  NewUm.  Act  Forspth,  6rmUion  ^  AUn^  Ageata. 

Alt.  AiiAef/brdL        JaiM«  Stewatty  Agent.        5.  Clerk. 

T. 


SECOND  DIVISION. 
No.  XCIII.  IS/'eftnf^ify.iaSO, 

CRAIG  AND  LINDSAY 

against    . 
JAFFRAY.'      '  '    /"/..".  " 

Proof. — Stamp  Acts. — 1.  An  accountant^  ^^pkn^J^  a* 
insolvent  debtor  to  prepare  a  scheme  of  division  qnd  pay 
a  composition^  having  granted  an  acknowledgment  for  the 
full  amount  of  the  composition,  and  fiamng  qfterwufrds 
procured  a  discharge  from  the  creditors  in  nam^  of  thf 
debtor  exhausting  that  aqknowledgmenfr-^fcfif^Tk^  thif^.tjiii 
discharge  was  good  evidence  of  his  having  paid  anf^fhe 
whole  sum  actually  received ;  although  he  a4fnHie4-  tfuii 
part  of  the  composition  had  been  previously ^pffid  ijf^ihe 
debtor  himself  this  admission  being  qualified  by  thealkya- 
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Heh  ihtU  MSl  pdffmefU  wa$  included  in  ike  mm  far  which  i^Feb.  IMK 
the  acknowledgment  was  given.  '^  t  W  ^ 

9;  IteM  £^^^oei9i^>6|r  m  a^ent  faf' money  deposited  with  himf^^^  '* . 
to  pmf  kUconMtUuenPe  creditors  require  a  stamp  f  -^^^^^ 

......      \     ••  .-  Proof.     ' 

SUttnp  Jtets* 

CttAMiha,ris^  ^become  Vankmpt,  and  hk  credxtora  having  ac- 
cepted an  offer  of  composition,  Jaffiray,  an  accountant  in 
Glasgow^  was  employed  to  prepare  a  scheme  of  division, 
and  to  paf  ^&Jb  compeati<m.  J^fftikj  accordingly  received  a 
certain  sum  from  Craig  and  Lindsay,  a  friend  of  the  bank- 
nft,  aiid/at  tiie  same  time  gave  the  following  acknowledge 
nent^^-^^  Three  hondred  and  fifty  nine  pounds  sterling  given 
^  to  aae  hy^WiUiam  Lindsay,  Cowcadence,  to  pay  James 
*  G]saig%credit<Mr8^'  (Signed)  «  Wm.  Jaffray,  jun.— 0^889. 
<  GlaegowyFeb.  8.  11^.^ 

By  the  dbcharge  procured  by  Jaffray  from  the  creditors^ 
in  the  debtor'^s  name,  it  appeared  that .  the  money  thus  ao- 
knowledged  to  have  been  received  by  him,  with  a  trifling  ex*- 
ception,  was  exhausted  in  payment  of  the  composition,  in  con- 
formity with  the  sicheme  of  division.  Craig  and  Lindsay, 
however,  alleged  that  a  balance  of  L.53.  ISs.  Q^d.  remained  in 
JaffiRay'^s  hands  unaccounted  for ;  and  they  brought  the  preseiit 
action  before  the  Magistrates  of  Glasgow  for  payment  of  that 
balance.  In  defence,  JaSray  stated,  that  althoi^h  the  ao- 
knowledgment  bore  the  receipt  of  L.859  ixoia  Lindsay,  tilus 
earn  was  made  up  as  follows ; — L.159  paiid  by  Craig,  L.150 
.  by  Lindsay,  and  the  remaining  L.50  paid  by  the  former  tp 
one  of  the  creditors  named  Browning,  leaving  a  small  balance 
due  to  that  person,  and  which  the  defender  afterwards  paid, 
and  procured  his  subscription  to  the  discharge  for  his  whol^ 
composition.  This  sum  of  L.50,  the  defender  farther  stated, 
was  included  in  the  acknowledgment  at  the  pursuers'"  request, 
who  Were  desarous,'it  should  appear,  that  t|he  whole  amoiml  was 
advanced  by  Lindsay.  This  statement  was  denied  by  the  pur- 
sers,' who  cbntinued  to  affirm,  as  set  forth  in  their  summons^ 
tlmt  the  total  sum  of  L^9  had  been  paid  to  the  defender ; 
and,  furflier,  that  the  L.50  received  by  Browning  was,  two 
days*  before,  pkid  to  him  by  Craig  himself.  But  Lindsay  hav- 
ing been  afterwards  put  on  his  oath  of  calumny,  admitted  that 
ionly  L.150  was  contributed  by  him;  although  he  added  that, 
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on  the  same  occasion,  he  saw  Cnug  gi^e  ^  defender  tibe  n- 

Cnug,  &c  V.  maining  sum  of  L.i09. 

Jaffnr.  The  Magistrates  repelled  a  defence  tiiat  die  ecknaipledg. 

Pro^T^  ment  was  not  stamped,  and  allowed  the  deAader  a  pioof»  hj 

Skanp  Acu.  writ  or  oath,  of  his  allegations.     Circumduction  haying  peased 

Defend^  agabst  him  for  not  proving,  decree  was  pionouiieed  in  tenm 

Fleu.  of  the  libd  with  expenses. 

The  defender  advocated  the  cause,  and  pleaded^^ 

I.  The  writing  founded  on  by  the  pursuers  is  a  receipt  or 
acknowledgment  for  money,  which,  by  ifa»lttai^  fan0s,  ought 
to  have  been  written  on  stamped  paper,  denothigia'fititaip  dutf 
to  the  amount  of  5s. ;  and,  wanting  that  littuaqp^witiis  ral  and 
Toid,  and  not  receivable  in  evidence  of  tiie  aHegei  paj^lneal  of 
money  by  the  pursuo*,  Lindsay,  to  tbe  dtfendsr ;  i^«Qea.  III. 
€.  98;  48  Geo.  III.  c.  149 ;  sch.  2d  July  1808;  55 Geo.  III. 
c  184;  sch.  11th  July  1815;  31  Geo.  III.  c.  25,  sect  19; 
43  Geo.  III.  c.  126,  sect.  6,  lltit  August  1803;  SikMean 
Evidence,  p.  1382.  ;        .  <  • 

II.  The  pursuer,  Lindsay,  having  adauited  (hat  lie  oaly 
advanced  to  the  defender  the  sum  of  L.150,  which  'faaa  now 
been  repaid  to  him,  has  no  interest  oT'titl^  tO'inslBt-iii'tfais  ac- 
tion ;  at  all  events,  he  is  not  entitled  to  insist  in  fluwe  partai  of 
his  libel  which  he  has  admitted  on  his  oatft  de  calamnia  ti>'be 
fidse— ^c^  1429,  c.  12S ;  Ersk.  IV.  2,  16;  «nd  fte  exliriBaie 
statement,  ultroneoudy  adjected  by-  him  in  bis-  Mth,  is  no 
evidence  in  Civour  either  of  himself  ^r the  ^therpulmua\> 

in.  Thepursuen  are  bound  stltt -to i  prove  theii<  libel  %y 
competent  evidence,  independetatly  ot  'the  aeknowkdgttitet 
libdledon. 

'  IV.  The  defender  has  vsttishteiorilY  cstaUnhed  by  e^eoee, 
that  he  has  accoikited  for  all  the  mMey  actoaily  imprcMed  nlo 
his  hancb  by  either  lof  the  )[Hirstters  i  attd^  at  ail  erents^  if  U 
riiall  be  held  that  iS&  ii^  not  yt^t  firufBci«n%  itt8lhxcted,.lie 
ought  fiftill  to  be  allowed'  to  supporObl^  MesMto  timt!  eAet, 
prout'dejtrfe.   *    '  .  ^  •.•••".•  •     ■•  •.    -r i-wju-  ?-.• 

Punuen*      '    Pleaded  tot  the  pursuers— t^  The  hdograph  adcnowledg- 

'^***  ment  is  legal  evidence  to  charge  the  aidvoi^tor  wi&  the  ram 

of  L.859,  and  is  not  exceptionable  on  the  stamp  acts,  not  bfirg 


Digitized  by 


Google 


No.  ga  COURT  OF  SESSION.  447 

a  reeript  or  disoW^e-in  ^ctinctlon  of  debt ;  48  Oeo.  III.  c.  19  Feb.  183#« 
149 ;  Tomkins  v.  Wright,  in  Kmg''s  Bench.  \^"t"'^-^ 

II.  Am  attkm  of  ^otint  luid  ^reckoning  aad  parent,  for  a ?!^*  ^^*  ** 
lampkqed  in  tbe^'handslof  the  defender^  on  joint  account  of  ^^ 

the  ponmcra  as  jbifilily  hound  to  the  crediton,  cannot  be  bar*^fW* 
red  or  elide«l-by  the  oatlr  of  calumny  of  one  of  the  pursuers;     "^ 
and  in  this  case,  the  legal  import  o£  the  oath,  the  co-pursuer,  Punueia' 
Craig,  though  present,  not  having  been  examined,  does  not  bar  ^^®*"' 
or  exclude  the  libel,  or  deny  the:  ayerment  on  Trhich  it  pro* 
ceeds. 

ill.  The  defender  has  not  accounted  for,  or  discharged  him- 
self of  tho-sum  fiir  inhich,  by  his  acknowledgment,  he  admits 
that  he  is  accouptable*  .  .        , 

IV*  It  is  not  compet^t  to  porove  tlie  amount  of  a  cash  pay-* 
ment  by  iritnessM,  iA  opposition  to  a  written  acknowledge 
ment. 

The  Lord  Ordinary  ^  repelled  the  reasons  of  advocation  i 
'  remitted  the  cause  simpliciter  to  the  Magistrates,  and  de- 
^  cemed ;  and  found  the  advocator  liable  to  the  respondents  ih 

*  expenses.** 

*  iVi)/^.— -It  appears  to  the.  Lord  Ordinary  tbat,  wtatever 
^  the  actual  &cts  of  the  ease  may  be,  the  advocator,  by  grant- 
^  ing  the  writteh  acknowledgment  to  Lindsay  for  L.359,  bar- 

*  red  hinisdf  from  proving  by  parole  that  a  less  sum  was  r^ 
^  ceived  by  him.  And  whether  the  payment,  for  which  this 
'  acknowledgment  waa  granted  to  Lindsay,  was  t&e  monejr 
'  of  Lifidsay  or  Craig,  seems  of  no  moment.  Lindsay^s  oath 
^  of  calumny  ought  not  to  have  contained  atiy  particulars; 
'  but,  as  it  stands,  it  seems  to  afford  no  admission  that  a  le^s 

*  sum  Was  paid  than  was  acknowledged  in  writing ;  and  the 

*  Lord  Ordinary  Cannot  think  that  it  affords  ground  for  open- 
'  ing  up  the  case  f o  a  parole  proof,  which  might  as  (Mnsistent^ 

*  ly  have  been  offered'  to  shew,  that  any  proportion  of  the 

*  money  had  been  T^^ithbeld^     The  Lord  Ordinary  does  not 

*  rest  much  on  the  variation  in  thef  statement  of  the  fact  ^  to 

*  the  L.50  in  Mr  Jaffray's  pleadings,  or  wish  to  express^  any 

*  opinion  on  the  actual  facts  of  the  case.   He  is  not  able  to  get 

*  beyond  the  written  acknowledgment^ 

VoL^V.  Ff 
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H  Feb.  i«9«.  ^   The  advocator  having  reclaimed  against  this  judgment— 


Jafinjr. 
Proof, 

OttKHf'  JmOtOm 

Ojkliiloii  of 
Court.  • 


Lord  CringleHe  observed — That  it  was  easy  to  see  where 
the  truth  and  justice  of  this  case  lay.     It  appeared  to  him  (o 
be  a  most  unjust  claim  on  the  part  of  the  pursuers  agaiiut  Ae 
defender.     The  condition  of  the  depositation  of  the  moaejr  ii 
Mr  Jaf&ay^s  hands  was,  fliat  he  should  pay  it  over  to  Craig^ 
creditors.  Mr  Jaffiay  does  not  dispute  the  L.359  receipt;  and  he 
only  pleads  the  stamp  laws  to  protect  himself.  The  Magistrates 
of  Glasgow  found  that  that  receipt  was  vidid ;  but]  his  Loid- 
'  ship  was  of  a  difierent  opinion.   He  was  quite  clear  that  it  tu 
a  reodpt,  acknowledgment,  or  memorandum,  within  fliemetft- 
ing  of  the  stamp  acts,  and  could  not  he  recdved  or  foanded  on 
in  evidence'  in  any  court  of  law.    He  was  satbfied  that  the 
English  case  referred  to  by  the  pursuers  did  not  apply ;  bat 
there  was  no  occasion  to  resort  to  this  point.   What  his  Lord- 
^ahip  went  upon  was  this — Mr  Jafiray  was  appointed  to  mib 
'out  a  calculation  of  how  much  money  it  would  take  to  pqr 
Craig^s  creditors.     He  made  it  L.359,  and  tibat  siun-waa  paid 
to  the  creditors,  including  the  L.50  paid  to  Browning;  and 
the  scheme  of  division  and  discharge  proehccd  and  fbnnded  on 
by  Mr  Jaffiray  as  evidence  of  his  disbursements,  includes  4hat 
sum.    According  to  the  defender's  statement,  Li.ldO  was  paid 
by  Lindsay  to  Mr  Jaffiray,  L.159  by  Crsug,  and,  on  the  same 
day,  the  bankrupt  paid  the  other  L.50  to  Browning.    Craig 
.says  that  he  paid  this  L.50  to  Browning  two  days  hefore; 
but  Browning'^s  receipt  in  the  scheme  of  divirion  and  dis- 
'charge  is  dated  the  very  day  on  which  the  balance  was  paid, 
and  that  was  the  only  evidence  that  could  be  looked  to^ 
What  evidence  was  there,  except  Mr  JalBSray's  admission,  that 
Craig  paid  L.50  to  Browning  ?    There  was  no  erideace  in 
regard  to  that  L.50,  other  than  applied  to  the  rest;  and,  « 
the  same  principles  as  those  maintained  by  the  punnen,  thqr 
might  as  well  bring  an  action  against  Mr  Jaffrayfiiri^eti- 
^tion  of  the  whole  L.359.     The  pursuers  found  solely  xbjka 
the  acknowledgment  for  L.359 ;  but  Lindsay^s  oath  of  oahauf 
proves  it  to  be  absdutely  fidse.    Here  were  Craig  and  Lind- 
say uniting  to  make-  up  L.359,  which  was  die.  totd  son 
required  to  pay  Craig^s  creditors.    Would  any  man  theo'saj 
that  they  would  put  the  whole  L.359  into  Mr  JaflBray's  hands, 
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topqr&QBe  crediton,  when^  byiheir  otrii  adfldsMn^  LjlOi^veb-iiM 
«f  tiiat  very  sum  had  been  already  paid  to .  Brawiiiiig>  one  of  ^»<w  y  '^i^- 
thflse  GKditora  ?    Hk  Lordship  never  could  be  peianwided  J"^*<^**" 
that  the  .L.fiO  in  question  was  not  oomprehoided  in  ttbe      .^JL. 
i   Mmoiandum  for  L.369.    The  deeim  «f  the  magistrates  had  ^^^Z 
I   liooeeded,  not  upon  the-meirits  of  the  et^  but  on  the  ground  ^^^^    ^ 
I   «f  containacy  in  Mr  Jaffinay  for  not  referring-  the  matter  to^OpfaioB  <if  ' 
I   Cnug'sooth.    His  Lofdship  thought  th^re  was  no  Ai^eeseity  ^^^^^ 
;  far  refeixing  to  the  oath  of  Craig;  and»  therefore^  the  ix^ 
i  toiocntor  of  the  magistnites  should  be  iieveqwd. 
I      Luri  Oltnlee  did  not  understand  that,,  wtiversally,  i)0Gdpt6 
i  WHttta^batdcen  instoiot  terms, find uot  liable  to  beoonstruefl 
f  bjeAcr  iict8«    for  any  thing  yet  seen*  this  ease^night  b^ 
•IKD.to  investigation^  althou^  it  did  eiartainly  appear  itninge» 
f  tnd  ahiiost  impessibki  to  beKeve^  that  the  pursuers,  would  giv/^ 
:  L359,  if  L.909  would  da    Mr  Jaffrny  was  \sk  the  knowl^BP 
,  thut  L^  had  been  paid  by  Craig  to  Browning ;  «o4  this  acr 
,  eoaatB  for  the^terHi8<of  the  receipt,  without  any  imputation  oi 
shnudityk    Thene  was  no  absurdity ;  for,  on  .the  19th  Jw% 
(  fDorniOBths. after 'the  transaction,  a  tegular  statmiei^t  or  ac^ 
I  Mttnt  cnrrait  isrmade  out  and  rendered  to  Craig^  shewing  thi^ 
)  &svning?s:  L.A)  was  induded  in^  and  formed  part  <rf»  the 
li.859  V  and,  after  debiting  the  account  with  the  divid^dp 
^  to  the  <»iBditor8,  there  remained  a  balance  of  L.3  pdds  in 
Us  Jaffiray^s  hands,  to  account  of  outlaiys  for  stamp  paper,  ^ 
,  ^  turning  to  the  original  defonow,  his  Locdahip  fouud  th«t 
k  wis  ejqprssdy  anrerred  by  the  defender  that  this  aeoou;i^ 
,  baibeen  '  readeredto  the.  pursuers  by  him,  bnt  which,  they 
,  ''hi^e  not  though  fit  to  produoe;''  and  the»  dreader  tbeni 
,  fmdaeed  a  dupUcate  of  the  account     Now,  ibis  i|u^  was 
^  'new  denied  .by.'the  poxsUters,  nor  did  th^  ever  produce  the 
*iNdmit,  although  called  on  to  do  so*    Viewiiy  aUthese  cir- 
taistimces^^  his  Loidshiji.iliONight  4ihat^the  xec^p:t  w^.qui^ 
4tefliststtt,  if  there.waa:no  error.     But  it  waa /^prtjiunly  afi 
«mr  -loc'Say  An ithe.jreo^t  that  Xo3$0  imi  he^rk  Received 
^Rtt'LihdsBy;  forXiindsay  had  now  ad{i4tt<ed  .W.  o^  th^t 
be  .hflfl>4>nly  paid.  X.lfiO. ,  Did  .it  ^t  th^i^for^  f all  jm  the 
fmfmm,t  Cttigf  M  fsove  that  he  paid,  jupy  mi9Wg  §t  jH,  ^r 
that  the  L.SO  was  not  induded  iath^  adgiovrledgOli^  P  .^h 
Lordship^  therefore,  thought  there  was  ropm  for  absolvitor. 
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Jaffintj. 

OpUdonof 
Court 


l9Tfe>b.  ma  J>r<2  Juitiee-Clerk — This  is  a  peculiar  case,  and  neqidrer 
great  consideration.  I  do  not  acquiesce  in  Lord  Crin^etie*8 
observations  in  regard  to  the  stamp  laws.  I  think  that  the 
advocator  was  entitled  to  give  the  memorandum  in  questioD 
widiout  Isolating  these  laws.  But  this  hj  no  means  de- 
cides the  ease;  for,  in  the  whole  circumstances,  I  am  of 
opinion  that  the  justice  of  the  case  lies  on  the  side  of  the  ad- 
vocator. It  was  Mr  Jaffiray'^s  duty  to  make  up  a  state  of 
the  composition  to  be  paid  to  Craig'*s  creditors.  The  other 
party  admits  that  the  whole  sum  necessary  to  be  paid  was 
L.359»  This  sum,  they  say,  was  handed  to  Mr  Jaffiray, 
who  gives  an  acknowledgment  accordingly.  Now,  we  must 
look  to  the  purpose  of  the  deposit. .  Mr  Jaffray  was  just  the 
hand  to  pay  to  Craig'^s  creditors,  and  to  take  their  receipts.  If 
we  are  to  go  into  the  ipsissima  verba  of  the  receipt^  what  does 
Lindsay  swear  ?  That  he  only  paid  L.160.  The  receipt  does 
not  bear  the  whole  res  gesta ;  it  was  the  mere  memorandum  of 
a  transaction ;  and,  the  fact  being  so,  the  case  is  a  very  plain 
one.  Jaflfray  was  aware  of  L.50  having  been  paid  to  Brown- 
ing ;  and  this  accounts  for  the  terms  of  the  receipt.  The  ques- 
tion then  comes  to  be.  Does  action  lie  at  Craig^s  instance 
for  repetition  ?  Now,  the  fact  of  Craig  or  Lindsay  paying  L.50 
more  than  enough  is  to  me  inconceivable.  They  admit  the 
payment  to  Browning  two  days  before ;  but  it  is  incredible  that 
men  in  such  straits  would  pay  L.60  more  than  was  required. 
Therefore,  keepbg  thb  in  view,  has  Mr  Jaffiray  not  dischaiged 
himself  of  the  whole  sum  acknowledged  to  have  been  received 
by  him  ?  I  have  heard  no  answer  to  this.  If  a  regular  deed 
of  discharge  by  the  creditors  is  not  evidence,  why  not  raise  an 
action  for  repetition  of  the  whole  sum  of  L.359  in  place  of 
L.50  ?  Mr  Jaffray,  when  he  granted  the  acknowledgment  for 
L.3ff9>  undertook,  by  the  terms  of  that  acknowledgment,  to  pro- 
duce a  discharge  from  Craig'^s  creditors  for  that  sum.  He  does 
80 ;  and,  therefore,  in  the  whole  circumstances  of  the  case,  I  am 
decidedly  of  opinion  that  no  more  evidence  is  required,  and  that 
the  Magistrates  of  Glasgow  should  have  assoilzied  on  the  real 
evidence  in  process.  This  is  a  most  cruel  case,  and  apparently  in- 
tended to  affect  the  character  of  a  professional  man,  who  i 
to  have  acted  correctly  in  the  matter. 
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The  Couft  *  altered  the  interlocutor  redaimed  agaIxiBt;ioT^twl8M. 
*  adrocated  the  cause ;  suatained  the  reaaons  of  advpeation ;  and    ^•^ir"*' 
*.  assoilzied  the  admoeator  from  the  eouclusions  of  the  Bbel ;  j^^»  **  *  , 
<  and  found  the  pursuers  Uahl6  in  theadvoeator^s  expenses.^  '   > 

M^ord  M<Kkenxiey  Ordinary.        For  the  Advocator,  Dmm  <^  'Poo.  (J^s/f^) 
J.  A*  Afurra^j  WUtoru  William  Mfreer^  W.  S^AgmU,  For 

the  RespondeBts,  G.  J,  BelL      fVotherspoan  and  Mack,  W,  S.  Agentn. 
B.  Clerk. 

8.   ' 


FIRST  DIVISION. 
No.  XCIV.  20  February  1830. 

PATERSON 

against 
SHAW. 

JUEISDICTION RePABATIOI?. — PACTITM  ItLlCITUM.— ^n 

action  of  damages  held  to  be  relevant^  which  set  forth 

.   that  the  defender^  after  having  paid  the  pursuer  consider'^ 

able  sums  which  had  been  fairly  won  at  cards  by  the 

pursuer y  demanded  restitution  on  the  false  allegation  that 

the  pursuer  had  gained  them  unfairly ;  that  the  pursuer^ 

although  innocent^  restored  the  money  on  condition  of  se^ 

.   crecy  on  the  part  of  the  defender ^  which  had  been  violated 

.   by  hintj  he  having  thereafter  opeiily  accused  the  pursuer 

of  cheating  at  cards, 

Ik  this  case  the  pursuer  set  forth  in  his  summons  that 
he  and  the  defender  had,  upon  various  occasions,  heen 
engaged  in  playing  at  cards,  and  that  the  defender  had 
lost  to  him  considerable  sums  of  money  (beyond'  what  va0 
permitted  by  law)  at  a  game  called  brag,  which,  after 
some  delay,  were  paid :  That  thereafter,  with  the  view  of 
recovering  this  money,  the  defender  fell  upon  the  scheme  of 
diarging  the  pursuer  with  having  gained  it  unfairly :  That,' 
after  various  communings  between  the  parties  and  some  friends, 
the  pursuer,  although  entirely  innocent  of  the  charge  against 
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9^*M»i  Ittt^hitai,  ooaBdnfedl  to  Mpif  the  HKNtey^hkh  h«  iiad  gained  from 
'^  ¥  —'   the  defender,  not  fitom  any  consciousnegs  of  guflt,  bnt  bem^ 

^HJl^ll"''^*     ni^ed  to  do  90  h]r  hie  friends,  and  beOanee  he  was  aware  Oat, 
^m^^      to  clear  hunself  in  the  eyes  of  the  world  from  the  impatatioii 

^JJ^jJJj^JJ'*  which  had  been  cast  upon  him,  he  would  be  compelled  to  ad- 
lUkU  mit  tiiat  he  had  been  in  the  practice  of  playii^  at  cards,  whidr 
wottld  be  attended  with  great  injury  to  him ;  and  that  the  pay- 
ment was  accordingly  made  under  a  solemn  and  written  obliga- 
tion of  secrecy  on  the  part  of  the  defender;  but  that  the  de£ender, 
in  utter  violation  of  the  said  pledge  and  promise,  did  thereafter 
gratuitously  and  maliciously  promulgate  the  said  false  and  ca- 
lumnious statements  to  various  individuals,  both  verbally  and 
by  writing,  after  he.  had  received  and  pocketed  the  sum  wUdi 
he  had  extorted  from  the  pursuer  as  the  price  of  his  alence, 
&c. ;  and  concluding  that  the  defender  should  be  decerned,  to 
make  payment  to  the  pursuer  of  the  sum  of  L.IO^OOO  storliog) 
or  such  other  sum,  less  of  more,  as  should  be  ascertained  to  be 
the  amount  of  the  injury  and  damage  sustained  by  the  porsner 
in  his  good  name,  character,  credit,  and  rq>utatioii,  as  well  as 
patrimonially ,  and  as  a  solatium  for  the  injury  done  to  hia  feel- 
ings and  those  of  his  Mends, '&e; 

The  cause  was,  in  terms  of  the  statute,  remitted  de  pbno 
to  tiie  Jury  Court.  No  objection  was  there  stated  to  the  re- 
levancy by  the  counsel  for  the  defender ;  but  it  appeared  to  the 
Judges  of  that  Court  tiiat,  on  Uie  face  of  the  summons,  a  ques- 
tion of  relevancy  arose,  which  it  was  proper  for  the  Coort  of 
Session  to  deeide  before  sending  the  case  to  a  jury. 
'  The  points  of  relevancy  which  occurred  to  their  Lordships 
Wfate,  ^  That  the  summons  set  forth  an  llle^l  gaining  in  viola- 
^  tiott  of  the  act  of  Parliament,  and  punishable  by  prooeedii^ 
^  tinder  that  act,  which  prohibited  all  such  playing  as  erimi- 
^'  nial  and  illegal ;  and  it  also  appeared  in  the  papers,  set  od 
^  as  Hbdldus  in  tiie  issues,  that  the  guning  wa0  to  alargs 

<  amount.     That  the  eaybg  or  writing  of  an  individual  that 

<  hecheatedatplaywesan  actionable  slander;  birt  ifitappear- 

<  ed,  upon  the  foce  of  Ae  summons  or  issues^  or  ei&er  of  them, 
^  that  the  parties  had  been  engaged  in  an  illegal  tran8actioa» 
*  such  as  waj^  here  libelled,  or  in  smuggling,  &c.  out  of  whidi 
^  the  slander,  or  other  wrong  complained  of,  had  ariteiiy  a 
^  serious  question  on  the  rdevancy  occurred,  whether  an  ac- 
'  tion  |s  maintainable  in  a  civil  tonrt  for  ii^uries  alleged  to 
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'  be  OMDimlfted  in  an  illegal,  prohibited^  aad  puiusM^Ia  tra#9r9H^b^ns|t 

*  action.^  ,     \m^imm^ 

*  It  may  be  found  by  a  court  of  law  that  a  person  ^"^^Shaw?***^  ^ 
^  does  what  he  ought  not  to  do  at  all  has  no  locus  standi  u^      _ 

*  judido ;  that  he  cannot  complain  of  an  imputation  against '^^^^f^wi  \\^\ 
*■  bim  for  doing  unfairly  that  which  he  ought  not  to  have  done^  F0flti¥^JMim^ 
^  If  he  had  not  been  engaged  in  an  illegal  act,  the  slander'*'^        ^»^^ 

*  would  not  here  have  taken  place ;  but,  by  the  terms  of  thf 

*  sammons,  the  ill^;al  conduct  is  the  foundation  of  the  con^ 
^  phunt 

^  But  it  may  be  said  that,  where  an  offence  is  malum  pro- 

<  hiUtom,  and  not  of  an  aggravated  nature,  and  where  thf 
^  transgression  of  the  law  is  practised  without  observation^ 
^  a  severe  and  ruinous  slander  is  actionable.  .  ^ 

^  If  the  Court  of  Sesnon  were  to  decide  upon  the  first  state^ 
'  principle,  this  action  would  be  barred ;  if  on  the  last,  thf 

<  Jury  Court  would  be  safe  in  trying  the  question,  and  free^ 

*  from  any  imputation  of  indiscretion  in  allowing  any  evidencp 
'  to  be  gone  into  on  the  part  of  the  pursuer  or  defender,  even 

<  if  that  evidence  were  such  as  a  court  ought  not  to  pass  its 
^  time  in  hearing,  unless  there  is  a  substantial  legal  right  fixr 
^  judgment  on  a  prosecution  for  public  justice* 

'  On  this  last  head,  it  may  be  observed,  that  evidence  of  in- 

*  deoent  mattor-— evidence  of  the  laws  of  a  game— *is  compe- 
^  teatily  admitted  where  substantial  rights  are  to  be  decided, 
^  or  public  justice  to  be  obtained ;  but  where  parties  are  vo- 
^  Innteers  in  creating  right  for  amusement  or  gain,,  courts 
^  will  not  sit  to  hear  such  evidence.  In  this  case,  this  last 
^  mentioped  doctrine  may  be  applicable  to  persons  who  engage 
^  in  gaming  for  their. amusement  or  profit.  In  Englaud,  wa- 
'  gers  are  actionable ;  but  if  the  wager  leads  to  indecent  evT- 

*  dence,  or  to  a  court  sitting  to  hear  the  laws  of  hazard,  or 
'  other  game,  the  courts  refuse  to  try  the  action,  or  to  consider 
^  it  as  maintainable;  Cooper's  Reports  in  K,  B.  p.  ^29 ;  Da 
^  Costa  V,  Jones,  Henry  Blackston^s  Reports^  C  P.  voL  ii. 
.*  p-  33 ;  Brown  v.  Leeson,  Dumford  and  Easfs  Reports, 
>  voL  iL  p.  610;  Atherford  v.  Beard,  Mr  Justice  Butler's 

*  Judgment  in  Good  v.  Elliot,  Du/mford  and  East,  vol.  iii. 
'^€B6and69e,  fol.  edit 

'  If  the  sommons  or  the  libellous  publication  did  not  contain 

*  any  averment  or  matter  which  showed  the  gambg  to  be  illegal 
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in  the  fiuje  of  them,  It  might  arise  in  the  course  of  the  evidence. 
In  8uch  case,  it  would  he  necessary  for  the  judge  presiding 
at  the  trial  to  deliver  his  opinion  to  the  jury  upon  the  law. 
^  ^^  ^         *  If  he  wexe  to  state  it  to  he  a  slander  not  actionahle,  in  conse- 
jRepmtaiion.      '  quence  of  the  nature  of  the  evidence  shewing  the  illegal  trans- 
JiM'  c  actipn  out  of  which  the  slander  arose,  it  would  be  the  ground 

*  of  exception  by  the  pursuer.     If  he  stated  it  as  actionable,  It 

*  might  be  excepted  to  by  the  defender.     This  last  mentioned 

*  difficulty  would  be  settled  by  the  Court  of  Session  upon  the 

*  relevapcy.'* 
Upon  these  grounds,  their  Lordships  *  ordered  that  this  cause 

*  be  remitted  to  the  Court  of  Session,  in  respect  that  it  has  ap^ 
^  peared  to  this  Court,  at  settling  the  issue,  that  there  is  a 

*  matter  of  \^w  or  of  relevancy  which  should  be  settled  pre^ 

*  vious  to  the  trial — ^rrhether,  as  the  matter  is  set  forth  in  the 

*  summons,  the  slander  libelled  appearing  to  have  arisen  out 

*  of  an  illicit  transaction  betM'een  the  parties,  and"  appearing  to 

*  relate  to  the  conduct  of  the  parties  in  that  illicit  transaction, 
^  the  action  be  maintainable  ?* 

Lord  Corehouse,  before  whom  the  cause  came,  ordered 
cases ;  but  the  defender  having  declined  to  support  the  objec- 
tion, being  desirous  that  the  cause  should  go  to  trial,  his  Lord- 
'ship  reported  the  point  to  the  Court. 

Funuex^s  In   answer  to  the  objection,  the  pursuer  ptetded — T%at 

there  was  no  foundation  for  the  doubt  which  had  occurred  to 
the  judges  of  the  Jury  Court.  There  was  no  direct  antfaority 
on  the  point,  the  question  not  having  arisen  before,  either  in 
England  or  in  Scotland,  and  the  decisions  referred  to  in  the 
Jury  Court  relating  to  wagers,  which  to  a  certain  extent  were 
recognized  in  the  law  of  England,  although  discountenanced 
in  Scotland.  It  was  true  that  gaming  in  certain  cases  specifi- 
ed in  file  statutes,  and  partictila!rly  in  the  9th  of  Queen  Anne, 
^  14j  was  a  malum  prohibitum  ;  but  it  was  not  a  malum  in 
'•€.  If  it  bad  been  so  considered,  it  would  have  been  prohibit 
^  altogether ;  whereag,  in  certain  ciscum&tances,  it  was  ex- 
pressly recognized.  It  was  trtie  also  that  the  gaining,  on  the 
port  of  the  pursuer  in  this  case,  had  been  beyond  what  vas 


?lM. 
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"  These,  m  revised  by  the  Lord  Chief  Commissioner,  were  the  points 
of  relevancy  which  occurred  to  the  Judges  of  the  Jury  Court 
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pcrauttedbf that«tetate,andwwth«^re  Btraek'at  by  if;  atWmrtiftfc 

so  that  the  gaining  could  not  be  enforced  by  laM',  and  the'   ^  *  ^^    . 

partiefl  might  be  liable  .in  the  penalties.     Bat  this  wbb  not  an  s^a^.    . , 

action  for  the  recovery  of  the  money  bo  gained,  but  for  the        ^^' 

wdre«  of  an  injury  done  to  the  character  of  the  pursuer,  who  ^^pt^a^m 

kad  been  felsely  and  maliciously  accused  of  cheating  at  cards.  P4oiumiilmU 

If  this  charge  were  not  capable  of  being  thus  cleared  away,  "*"' 

lot  only  would  the  character  of  the  pursuer  be  destroyed,  but,  Paiimer'a 

wider  the  statute  of  Queen  Anne,  he  would  be  liable,  on  con-^^®** 

▼iction  of  this  charge,  to  be  visited  with  in&my,  the  pains  of 

Tfilfol  perjury,  and  repetition  of  five  times  the  amount  gained. 

Bat  it  seemed  impossible  to  hold  that  a  court  of  law  was  ez« 

eluded  from  ^ving  redress  for  such  an  injury  by  the  cireum* 

stance  of  its  having  arisen  in  the  course  of  a  transaction  which 

vas  reprobated  by  the  law.     If  redress  were  denied  on  such 

grounds,  parties  would  be  driven  to  seek  relief  in  a  mode  still 

more  reprobated  by  law.     The  pursuer  absolutely  denied  the 

truth  of  the  accusation ;  and  the  question  was,  whether  it  was 

true  or  not ;  and  this  question  he  was  entitled  to  have  tried. 

'  The  defender,  by  his  counsel,  declined  saying  any  thing  in 
support  of  the  objection.  ^ 

The  Lord  President  observed,  that  the  present  was  a  very  Opinion  of 
important  ease.  The  first  question  was,  whether  the  action  "'^ 
was.  relevant  ?  Upon  this  point  his  Lordship  at  first  had  en- 
tertiuned  some  doubts,  but  these  were  now  completely  removed  "x 
by  the  concluding  words  of  the  statute,  by  which  cheating  at 
cards  was  made  a  crime ;  and  to  allege  that  a  person  has  been 
guilty-  of  such  a  crime,  must  afford  a  right  of  action  against  the 
accuser.  The  other  question  was  as  to  the  nature  of  the  evi-» 
dence  which  a  court  of  law  would  have  to  receive  in  consider^ 
'mg  such  a  case»  whether  they  would  be  obliged  to  go.into  the 
rules  of  brag,  or  any  other  game.  But  this  must  be  left  t<>  the 
Judge  presiding  at  the  triat,  who  will  decide  in  the  eourse  <of  the 
investigation,  and.as  the  evidence  is  offered.  The  result-  may 
not  at  all  depend  upon  the  rules  of  the  game,  but  ispon  the 
shuffling  of  the  cards,  the  loading  of  the  dice,  or  other  eir^ 
cumstances,  independent  of  the  particular  rules  of  the  game. 
But  at  present  the  Court  had  nothing  to  do  with  the  nature  of 
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«I»kitaMktheerideiieetob<)sefMi?ed^;  andsB  tothegeiNffil  qutt&mof 

^^^^V^   tiiereleyaney  of  the  action,  whidialone  tbeyhad  todfitermiy^ 

S^J^**.*^     his  Lordahip  had  now  no  doubt.    The  pursuer  of  such  aaac- 

— — -      tion  must,  come  into  Court  with  dean  hands;  and,  aooordiiii^y, 

iMrflStaT    "*  ^^  caw  of  Fdrbes  v.  Young,  in  1805,  aGtk>n  waa  irfoael 

JVbpam/im.  because  the  party  had  retaliated  on  the  spot»  and  waB»  tbdre- 

***". .  fere  thought  not  entitled  to  seek  redreaB  in  a.  court  of  law. 

OpkiiiHiof     But  the  preBcnt  case  was  diBTerent  The  pur9U4nr  adnutted  tbit 

^^^"^^^  he  had  played  at  cards,  but  alleged  that  he  had  pkgred  iaijAjt 

Iwd  he  was  entitled  to  have  the  opposite  avennent  tried  and 

determined. 

.  Lard  Craigie  felt  the  same  difficnltieB  which  had  occozred 
to  the  Judges  of  the  Jury  Court,  and  thought  that,  in  defih 
98406)  to  them,  as  well  as  en  account  of  the  importance  of  the 
fase,  the  point  should  be  settled  by  the  whole  Court,  and  not 
by  one  Diyision  alone.  Besides,  the  ckcumstances  liMled 
appeared  to  him  to  import  a  compounding,  not  only  of  the  sta- 
tutory penalties  for  playing  at  games  of  hazard,  beyond  what 
was  permitted  by  law,'  but  also  of  the  criminal  and  indtctabh 
offence  at  common  law  of  cheating  at  cards ;  and  his  Lordahip^ 
therefore,  doubted  whether,  in  such  cireumstanoes^  any  acti<m 
could  be  competently  raised  in  a  civil  court. 

Lard  Balgray^  afiber  having  attentively  examined  the  aimi- 
mons  and  the  statute  of  Queen  Anne,  had  formed  a  dear  opi- 
nion that  the  action  was  relevant.  Gaming  was  not  a'maliiBi 
in  se ;  but  in  a  certain  respect  it  was  a  natural  propensity  of 
all  men.  The  statute  expresely  allowed  action  for  recovery  of 
money  lost  above  the  statutory  amount ;  and,  in  the  last  plao^ 
it  distinctly  enacted  that,  if  a  person  cheated  at  play,  he  vaa 
liable  to  a  certain  punishment  spedfied  in  the  act.  But,  if  an 
accusation  was  made  against  a  pa|1y  that  he  had  been  guilty  of 
flus  crime,  and  this  was  denied,  he  was  surely  entitled  to  rs- 
dress  for  such  an  injury. 

Lord  Gillies  was  of  the  same  opinion ;  and  thought  that  tlie 
general  rule  of  law  of  this  and  of  every  other  oountiy  wa^ 
that  redress  must  be.  afforded  for  every  injury.  Theie  might, 
no  doE^  be  excq»tions  to  this  rule  ;  j^ut  it  would  be  a  .stra^go 
doctrine  to  say  that,  in  such  a  case  as  the  present,  the^lav  owld 
afford  no  redress.  It  was  the  groatest  possible  calumny  to-ao- 
cuse  another  of  cheating  at  cards ;  and  to  refuse  redress  for  s»ck 
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an  injuTf  miglit  lead  the  party  injured  to  Ihe  comiiaEmm  of  MFeK  ItMl 
•rioieiice  tod  Uoodsbed.    Wkh  rcgaid  to  the  olgeelmL  Oat  it    ^"-nr*^ 
irouM  be  mdeeMroofl  for  a  court  of  ]&w  to  inyeBtigate  mdk  afhai^***  ^ 
aultter,  that  was  obviated  hy  the  statute.    It  might  be  dia-      _ 
agreeable  to  ^ter  into  endenee  <rfthia  nature;  but  the  ^^^^'^"^^'^^ 
^ould  not,  ua  eome  eMe09  afoid  it    If,  &»*  inataaee,  the  Public  PodftMi  IIM. 
Proeecutor  had  indicted  the  puremer  crinunally  before  the  Court  ^"^ 
of  Justiciary  for  the.  statutory  puniBhwent,  that  Court  mufltopfadonof 
of  neoeasifty  hare  been  oompeHed  to  enter  into  all  the  eireuB»-<^u^ 
irtaneeB  of  the  case ;  and  tbb'  indeeenqr  of  the  evidence  could 
have  formed  no  otgecfion.    His  Lordship  had  no  olijectioii  that 
Ae  opinion  of  the  othtf  Judges  should  be  tiEiken,  but  hehadno 
doubt  of  tiie  relevancy  of  the  action.  ^ 

Ixntl  Corehouae^  Who  itas  reqilested  to  give  his  opinioiiy 
said,  fliat  he  concurred  in  the  opinion  which  had  been  deli- 
vered by  the  majority  of  the  Court. 

*  Thar  Lordships,  therefore,  found  that?  the  actiim  was  lele- JudgoMal* 
rant 

JUH  €mN^ktm9$^  Oxdiiuay.  Aet.  lUmqfFae.  (Jtfg¥tif).  D.  Ftiheff 
AgenU  AIL  SoLUUiu  (Hope)  JioierUoih  .  Bowie  4  CampbeO, 
W.  S.  Agents.  D.  Clerk. 

c. 


FIRST  DIVISION. 
No.  XCV.  23  FebrtM^  1830. 

ALEXANDER  ERASER 

agtUnst 
PATRICK  VANS  A6NEW, 

TAihtUi.-^T%f  expenses  of  jndieial  proeeedingey  hy  which 
eeriain  parts  of  an  entailed  estate  had  been  recof^ered,  do 
matfbrm  a  debt  again^  a  mbetitute  heir  whogete^the  im^ 
mediate  beneJH  of  these  proeeedingsy  but  only  against  the 
heir  tsAo  was  the  immediate  employer  of  the  party  claiming 
iheeapfinses. 
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«S  Feb.  im  The  pursuer,  who  had  been  empkyed  by  the  kte  John  Vang 
Agnew  to  conduct  certain  appeals  in  the  House  of  Lords,  rs- 
specti&g  sales  of  certain  parts  of  the  entailed  estates  (rf  Sheudoa 
and  Bambanroeh,  raised  the  present  action  against  the  defen- 
der, die  brother  and  next  heir  of  entail  of  *  John^  Vans  Agner, 
for  payment  of  his  bill  of  costs-for  these  appeals,  amoantiDg  to 
L.1800.  In  the  summons,  the  punmer  naitated  that  judg- 
ment had  been  pronounced  by  liie  House  of  Loids  reducing  Ae 
sales,  and  that  that  judgment  had  been  ap^kd  by  the  Coiit  of 
Session ;  but  it  had  not  been  extraoted  befom  fixe  -dealfa  of 
John  Vans  Agnew.  That  in  consequence  of  these  judgmenls 
the  defender  succeeded  to  these  estates,  and  extraeteil  the  de- 
cree, and  completed  his  titles  as  heir  of  entail  to  tba  estite. 


Punuez^s 


In  Aese  circumstances,  the  pursuer  pleadgd*^ 

I.  The  judgment  of  the  Hoiise  of  Lords,  and  decree  fol- 
lowing thereon,  having  been  expressly  in  &Tour  of  the  d^fiea^ 
der,  as  one  of  the  minor  heirs  of  entail  to  whom  the  alienated 
lands  were  restored;  and  the  defender  having  adopted  the 
cause  by  extracting  the  decree,  apd  taking  the  lands  ^  there- 
by restored  to  him,  is  bound  to  indemnify  the  pursuer  for  the 
expense  incurred  by  him  in  obtaining  that  decree. 

II.  The  defender  is  &rther  liable  on  the  principles  of  nego- 
tiorum  gestio,  or  utiliter  gestum,  and  because  nemo  locuple- 
tandus  est  cum  detrimento  altering. 


Defender's 
Pleas. 


In  defence,  the  defender  plectded-^ 

The  defender  succeeded  to  the  estates  of  Sheuchan  and  Barn- 
barroch  as  heir  of  entail.  He  does  not  represent  the  late  John 
Vans  Agnew,  and  did  not,  either  directly  or  indirectly,  em- 
ploy the  pursuer,  and  therefore  is  not  liable  for  the  acoount 
pursued  for.  It  is  not  a  ]9elevant  ground  for  inferring  lia- 
bility against  the  defender,  that  he  succeeded  as  heir  of  entafl 
to  those  lands  which  formed  the  subject  of  ^spute  in  the  ac- 
tions in  which  the  accounts  are  said  to  have  been  mcnrred ; 
nor  is  it  a  relevant  ground  for  eubjecting  the  defender,  that  he 
took  out  an  extract  of  the  decree  of  redaction. 


The  Lord  Ordinary  pronounced  the  following  interiocutir 
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->'  Findfl  that  the  mxm  pnrsned  for  is  said  to  be  due  for  law  23  Feb.  idM 

*  hoAnees  peEfiormed  by  the  purnier,  in  the  emph>yme]it  of   ^^-^r*-*^  :• 
^  the  late  John  Vans  Agnew,  the  defender's  brother:  Finds  ^^^J?^  ^  ^' 
^  thalt  the  defender  does  not  represent  his  brother  in  any  re*       

^  ^eet,  except  as  heir  in  the  estates  of  Sheuchan  and  Bam-      ^^iUn^ 

*  bonrochy  held  under  the  fetters  of  a  strict  entail :  Finds  that 
Mt  IS  not  a  rdievant  ground  for  subjecting  an  heir  of  entail  in 

*  a  personal  debt  of  his  predecessor,  that  the  entailed  estate 
^  was  njeliorated  by  the  operations,  for  payment  of  which  that 
^  debt  was  contracted ;  therefore,  assoilzies  the  defender,  an<( 
^  decerns ;  finds  him  entitled  to  expenses,"  &a  .    ^ 

The  puimier  presented  a  reclaiming  note:  but  the  Covr^ judgment*   . 
manimously  adhesed. 

Loid  Ordinaiy,  CorehauM.  Act.  Dean  qf  Fac,  fJeff^j  Pyper.  J.  B* 
Graeie,  W.  S.  Agent.  Alt.  Jameson^  Vant.  Tod  ^  HiOy  W.  S. 
Agents.  ^     D.  Clerk. 

T. 


SECOND  DIVISION. 

No.  XCVI.  23  February  1830.  - 

ROBERTSON  and  Othbbs 

against 
MURDOCH  AND  Othbes. 

vPooa. — h  Every  person  who  is  mfrft  in,  or.  holds  a  dispo- 
siHon  to,  heritable  property  within  a  parish,  and  who  i§ 
rated  and  assessed  as  an  heritor,  in  respect  of  stichprO" 
perty,:is  entitled  hy  law  to  vote  at  parish  meetings  in  aJl 
matters  relative  to  the  assessments  and  administration  of 
tie  poor*s  rates,  although  his  property  may  not  be  sepa^ 
rately  valued  in  the  cess-books. 

IL  Heritors  are  entitled  to  vote  at  such  parish  meetings  by 
proasy. 
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BobCTtso^c  ^^^  ^^  *®  ^^"'^  August  1887)  "^^  *^  purpofle  of.  laykf  «■ 
V.  Murdoch,  the  assessment,  and  appointing  a  iKillector  cf  Ae  poor's  ntcs, 
_^^_^  there  was  a  competition  fer  thai  o£^  (etreeii  BobeffttM 
P^or.       the  pursuer,  and  Murdoch  liue  defieotder. 

A  majority  of  the  heritors,  whose  lands  weM  ii^iaMtif 
rated  in  the  cess-books,,  and  whose  names  coaneqmmtiy  i^ 
peared  in  a  list  laid  before  lihe  meeting,  and  certified  by  Ae 
4^Ueetor  of  cess,  voted  for  Ae  defender.  On  Ibe  olh«r  hand, 
a  great  majority  of  the  oflier  heritoTB,  chiefly  housdKfldwl 
and  fenars,  amounting  to  neady  two  hundmd,  tendered  thor 
votes  for  the  pursuer.  Most  of  the  latter  vMes  weregirenfaj 
proxy,  <Nr  mther  by  signed  lists  handed  io  "H  majBdHttfry,  ean- 
taining  the  name  of  the  candidate  for  the  office,  and  signed  by 
the  iiame  and  designation  of  the  heritors  who  voted  for  Ubl 

The  chairman  of  the  meeting  was  of  opinion  that  the  de- 
fender had  the  majority  of  legid  votes,  and  he  wae  aooordmgly 
declared  duly  dected ;  and,  before  tiie  meetmg  was  dissolved, 
one  of  the  heritors  protested  against  the  votes  by  proxy  bdng 
received,  although  this  method  had  been  adopted  at  the  begin- 
ning of  the  meeting  at  the  suggestion  of  his  own  nde^  aad 
acted  upon  witii  the  assent  of  all  parties. 

Robertson  and  his  friends  protested  against  the  dec^on  of 
the  meeting,  and  brought  a  suspension  and  interdict  against 
Murdoch  exercising  the  office.  They  afterwards  laiaad  a  san- 
mons  of  redaction,  declarator,  and  damages,  against  him  and 
his  supporters.     These  actions  were  conjoined ;  and — 


The  pursuers  pteaded^-^l.  That  all  heritors  who  were  as- 
sessed, and  contributed  to  the  support  of  the  poor,  were  en- 
titled to  vote  at  parish  meetings  rdfttive  ttt  the  atocsaiaents 
and  administration  of  the  rates. 

II.  That)  by  the  law  and  practice  of  Scotland,  hevitcm  wmt 
allowed  to  act  and  vote  at paridl  meetingsby  proxy r  and 

III.  That,  eV6n  if  it  Wer6  otherwise  in  ffi6  general  eMr,  in 
the  present  instance  the  defenders  were  barred  persanM'e^ 
ceptione  from  objecting. 


I  .J 


Befenden' 

rieaf. 


The  defenders  answered— I.  That  the  only  permais  tegfUlf 
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entitled  to  vote  as  heritors  at  parish  meetings  are  those  on  23  Feb.  1890. 
whose  lands  the  cess  has  been  apportioned,  and  whose  names  are  "^^  i'*^^  • 
entered  on  the  collector's  bodra,  as  described  in  the  act  1663,  ^^^[^^^ 
c.  1&  &c^ 

II.  That  die  privilege  of  acting  at  parish  meetmgs  wis       'p^ 
personal,  and  could  not  be  delegate  to  a  prbxj ;  and  , 

III.  That  a  protest  taken  at  the  meeting  by  one  of  the  ^'>efenden* 
lieiitorB  present  was  a  sufficient  baJr  to  the  plea  of  acquiescence. 

The  Lord  Ordinary  pronoimced  the  following  interlocutor : 
— -^  Having  heard  parties'  procurators  upon  the  dosed  record  in 
^  these  conjoined  actions,  and  referring  to  his  note  pronounced 
^  upon  advising  the  bill  of  suspension,  dated  2d  November 
^  1827,*  Finds  that  all  who  are  heritors  in  the  Baronj  pa- 


^  The  note  here  referred  to  was  as  follows  :~mm 

*  The  Lozd  Ordinar/  has  attentively  perused  this  bill,  answers  theretc% 
and  relative  papers  produced,  and  is  satisfied  that  the  description  of  aa 
heritor  entitled  to  vote  in  the  assessment  and  distribution  of  poorVrates^ 
«s  contended  for  bj  the  respondents^  is  verj  ill  founded.  It  is,  that  no 
person  having  property  which  is  not  separately  valued  in  the  cess^books, 
la  an  heritor.  Now,  suppose  that  of  a  large  estate,  valued  in  ctunulo  in 
these  books  at  L.2000  Scots  of  valued  rent,  oneJialf  shall  be  sold ;  or, 
fluppoae  a  cojiaideFable  &rm  of  it  to  be  sold,  and  th^  purchaser  infeft  and 
in  possession,  and  taxed  with  poor-rates  accordingly — still  he  would 
not  be  an  heritor  if  he  had  not  got  his  lands  divided  frcm.  the  cumulo, 
and  separately  valued.  The  Lord  Ordinary  cannot  assent  to  such  a  prd- 
position,  which  to  him  i^peart  to  be  quite  extravagant.  A^ain,  if  a 
large  tract  of  ground  valued  in  cumulo  be  feued  off  in  small  portions,  it 
is  evident  that  it  is  to  save  expense'  to  the  parties,  and  trouble  to  thb 
commissioners  of  supply,  that  they  do  not  apply  for  a  separate  valuatioiL 
They  agree  with  the  superior  to  pay  a  proportion  of  the  ceis  odntapond- 
ing  to  their  property;  but  they  are  entitled  to  have  a  division^  if 
it  were  worth  the  whUe— mi^us  aut  minus  non  variat  speciem-— aL 
though  they  have  small  pieces  of  land,  they  are  as  much  heritors  of  ft 
as  a  person  who  has  extended  possessions  is  heritor  of  them,  tdy  tth^ 
lUtfonMat^iit  with  justice  axid  good  fheUng  to  tax  a  Man  as  tmherittir  df 
a  nauijl  bit  of  land,  according  to  his  xed  rent,  when  that  may  be  much 
greater  than  the  rent  of  lands  of  great  extent,  and  to  tell  him  that  hfe 
has  no  vote  in  the  collection  and  distribution  of  the  poor's-rates,  wliilfe 
the  other,  who  pays  also  as  an  heritor,  and  pays  cess,  is  suffered  to  vot^ 
merely  because  his  property  happens  to  be  valued  te  the  eesB4>ooks.  * 
<  As  to  the  xi^t  of  voting  by  proxy  at  meetings  of  heritors  for  assetsing 
poor*s*money,  electixig  schodmaiters,  building  or  repairing  ktrks^  what- 
ever might  have  been  the  true  interpretatioa  of  the  statutes  after  they 
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No.  96 


Kobertson^^tc 
V.  Murdoch, 

Poor. 


rish,  and  pay  a  proportion  of  the  poorVrates^  whether  tlrir 
names  stand  in  the  cess  roll  or  not,  are  entitled  to  tote  both 
for  the  assessment  for  the  support  of  the  poor,  and  for  the 
appointment  of  a  collector  of  the  said  assessment :  Finds  it 
admitted  that  it  has  been  the  uniform  practice  in  this  parish, 
for  more  than  the' years  of  prescription,  for  the  heritors  to 
vote  on  such  occasions  by  proxy ;  and  therefore,  as  the  pur- 
suer and  suspender,  Mr  Robertson,  had  the  decided  majority 
in  his  favour  to  be  collector  of  the  poorVrates,  by  votes  given 
personally  and  by  proxy,  to  those  given  for  the  defender  and 
charger,  Mr  Murdoch,  reduces,  decerns,  and  declares  in  terms 
of  the  reduction  and  declai^atory  conclusions  of  the  action  of 
reduction :  And,  in  the  suspension,  suspends  the  letters  sim- 
pliciter,  grants  the  interdict  as  craved,  and  decerns  accord- 
ingly :  And  with  respect  to  the  conclusions  against  the  de- 
fender, Murdoch,  for  damages  to  the  extent  of  L.500,  ui 
case  the  defender  has  any  objection  to  a  decree  going  out 
against  him  for  payment  thereof,    as  concluded '  for,  ap- 
points him,  within  ten  days  hoM^e,  to  give  in  a  state  of  Ae 
amount  of  his  collection  of  poorVrates,  so  as  the  amount 
of  the  pursuer^s  emoluments,  or  pef  cehtage  on  the  sums 
collected,  may  be  ascertained :  Finds  the  defenders  and  char- 
gers (as  specified  in  the  roll  of  their  names,  No,  21  of  pro- 
cess) liable  in  the  expenses  hitherto  incnrred  in  these  cod- 
were  passed)  custom  has  so  interpreted  them  as  to  make  proxies  lawful^ 
and  the  Lord  Ordinary  believes  universal ;  so  that  he  considers  the  ob> 
jection  to  proxies  to  be  bad  in  this  case.    But,  fiurther,  as  the  &cUMt 
forth  bj  the  complainers  are  not  denied,  the  Lord  Ordinary  couiden 
the  argument  as  repelled  by  personal  objection  to  those  who  plead  it   • 
«  La»tfy^  From  what  the  Lord  Ordinary  has  written,  it  must  sppeai^ 
that  if  he  could  decide  this  case  at  present,  he  would  pronounce  the  iiK 
terdict  craved.    But  he  thinks  that  an  interdict  would  serve  no  good 
purpose ;  since  ail  that  it  could  effect  would  be  to  prohibit  Hr  Murdoch 
from  collecting  the  poor*s  money,  while  it  would  not  authorise  Mr  Koberi- 
8on  to  do  so,  or  to  call  Mr  Muidoch  to  account  for  what  he  hasooUected; 
and,  at  any  rate,  it  would  be  a  temporary  measure  only.    It  appears  to 
the  Lord  Ordinary  to  be  better  to  permit  Mr  Murdoch  to  go  on,  sisce 
he  is  in  office ;  and  it  will  follow,  of  course,  that  if  he  be  removed  from 
the  oAce,  he  will  have  to  account  to  the  complainer. 
*  The  Lord  Ordinary  having  advised  this  bill,  answers  thereto,  ssd 
writings  produced,  passes  the  bill,  but  declines  to  grant  interdict,  ftr 
the  leiuMms  explained  in  the  preceding  note.' 
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*  jomed  actions ;  appoints  an  aoconnt  thereof  to  be  given  in,  2s  Fet>.  1890k 
<  and lemits  to  the  auditor  to  tax  the  same,  and  to  report^  >— ^■y^w^ 

Bobertson^fte. 
fk  Murdoch, 

The  defenders  reclaimed;  but  the  Court  unanimonaly  xe-ftc. 
fiwed  the  nota  "pZT 

The  Lord  Juetice-Clerk^ThiB  is  probaWy  fan  interesting      1 

qiieBtion  to  the  present  parties,  and  to  all  parishes  in  a  similar  Opinion  of 
ntoation;  but,  on .  cwi^dering  it  attentively,  I  can  see  no^^*^ 
ground  for  arriving  at  a  different  conclusion  from  the  Lord  Or* 
dinarjr. 

The  consequence  of  the  4efender'*s  doctrine  on  the  danse  of 
the  statute  1663,  would  be,  that  no  heritor  would  be  entitled 
to  attend  a  pf^l^  mealing  who  had  not  a  retour  of  old  extent. 
I  agree  entirelj  ly^ith  the  opinion  expressed  in  the  note  of*,  the 
Lord  Ordinaiy,  that  the  heritors  who  pay  the  assiessinent 
nuBthave  votes  in  Jaying  it  on.  As  to  voting  by*  proxy,  I 
eaa  see.nothjing  in  principle  against  dol^g  so ;  and  it  certainly 
has  been  sanctioned  by  universal  and  notorious  practice ;  and 
I  abo  think  that,  ^rere  it  otherwise,  the,  present  defenders 
woold  1^  bjEured  personali  exc^ptione  from  olgecting  to  it* . 

The  (^her  /tMif^re^  .<>OQqunred.* 

(■ 

Lord  brdiniuy,  Cringktie.  Act.  Jamewn.  Alt.  Sol^Gen.  (H9j4) 

/ofdttM,  Ifapkirk.  Campbell  ^  M^DowaUy  and  J.  G.  HojJeiA^ 

W.  8.  Agentfl.  Jl.  Cleii:. 

u. 


*  In  this  eaae^  one  of  the  parties  lodged  an  additional  appendix,  coil- 
ttlaingvarioin  memorials  and  opinions  df  counsel  on  several'  questions 
cmoected  with  the  cause,  w^ch  the  Court,  on  ftdvising)  ordered  to.  1|e 
ViftdiEwn  from  process  as  improperly  given  in.  '  '  ^ 


Vot.v.         '  "'       (ig 
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l^ECCfND  division:' 
NcXCVII.'  '  23  rc6H«jyy  18». 

LIVINGSTON 

'  '       '  agaifiat  '  " 

JOHNSpN. 

FEtNCiPAL  AiJD  Agek't.— .(Law  Agent.) — An  fi^erdmiiff- 

tng  Iniod  minute  of  HMntssian  of  A  law  Mt,  ^andki- 

' ing  upon  himself  to  oblige  his  constituent^ to  abide  ifik 

award  of  the  arbiter y  loUhoiCt,  hating  suffidetk  tf«Aoril^ 

''  from  his  ckent  td  do  sOj  (i  personatty  liable  to  mplemd 
ihe  award  tn  case  it  is  disavowed  by  his  constituent, 

JoitVBOix  tras  einployed  as  agent  by  Mias  Jane  Hay  to  n&ei 
mnltiplepoinding  in  Livingston'^s  name,  and  to  enter  a  daia 
for  her  on  the  ftind  in  medio,  whicb  was  held  by  Ltvh|BtBi 
for  his  own  interest,  and  as  trustee  for  the  creditors  of  ftjoA 
ton  Hay. 

After  some  procedure,  Mi^  Hay^a  clium  was  remitted  ti 
the  Jury  Court ;  but,  before  trial,  the  agents  for  the  ptf^ 
had  some  communings  as  to  the  propriety  of  taking  the  oiM 
^out  of  Court  by  a  submission,  and  at  length  Mtered  intoi 
mbute  of  reference  of  the  following  import :-— • 

•  I,  Andrew  Howden,  W.  S.  as  agent  for  Mr  John  iW^f 
^  Stoh,  merchant,  Edinburgh,  and  I,  John  Johnson,  W.l-ll 

*  agent  for  Miss  Jane  Hay,  hereby  refer  to  Henry  CodisH 

*  Esq.  advocate,  as  sole  arbiter,  the  mutual  claims  of  tbeiM 
'^  parties,  in  a  process  of  multiplepoinding  at  the  instanoeof 
^  said  John  Livingston,  acting  for  behoof  of  the  cfedi(Qi>^ 
<  Hamilton  Hay,  against  Mis^  Jane  Hay  and  others  ;indi 
^  to  Ibe  said  arbiter  to  determine  every  thing  connected 

*  with^>in|be'Same  way  as  if  a  regular  submission  of  thedal 
^  ofeach^[ii|^ 

*  Conrt ;  and  with  power  also  to  the  said  arbiter  to 
^  tl^ciezpeQseB,  as  he  sees  cause,  agamst  either  party, 
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ix^  aliready  been  inearred  in  th^  said  prooew,  ud  wMcK^^*-  **Ni 
may  hereafter  be  incurred  under  this  reference.     And  we,  ai  - .  ;    ^ 
agents  foresaid,  hereby  oblige  our  respective  constituents  to  Johnson. 
^  abide  by  whatever  award  the  said  arbiter  shall  pronounce. 


*  In  witness  whereof,  we  have  subscribed  this  minute  at  Edin-  AggS^  ^  • 
<  biir|b,  thb  14th  day  of  August  in  the  year  1837.    i^iff^ed.)  (^^  ^Ufnky. 
^  Aw.  HowDEN.    John  Johnson  :'  Which  was  followed  by 

the  following  award  :— 

*  I,  Henry  Cockbum,  Esquire,  advocate,  having  seen  and 
^  eonsidered  the  process  <ii  multiplepoinding,  mentioned  in  the 
'  fengoing  minute  of  reference  to  me  by  the  agents  for  thd 
^  parties,  and  having  frequently  met  with  fhem,  and  take^ 

*  endence,  I  find  and  declare  my  award  accordingly  to  be :— ^ 
^',/Vimo,  That  the  claim  for  the  said  Miss  Jane  Hay  is  groqnd- 
•'  lep,  and  the  aame  is  hereby  dismissed :  Sectmdo^  That  thi) 
I  daim  for  the  scad  John  Livingston,  as  trustee  foresaid,  is 

*  well  fou^ded^  and  the  same  is  hereby  accordingly  sustained :       -   -        1 
'  TertiOj  That  the  ssud  John  Livingston  is  entitled  to  his  esD- 

'  lenses,  which  I  hereby  modify  to  the  $um  of  L.66.  'Ja.  8d. 
^sterling.' 

MiflB  Hay  irffcerwards  r^ected  this  award ;  and  denied  that 
m  bad  given  any  authorily  tp  her  agent,  Mr  Jphnson,  ito 
mbmit  her  cause  to  arbitration. 

Livin^^ston  then  brought  an  action  against  Miss  Hay  and 
ftr  Johnson,  in  which  he  concluded  alternatively,  ei^er  that 
pb  minute  of  reference  and  award  should  be  found  binding  eh 
ie  former,  and  she  should  be  decerned  to  implement  it,  pt 
Ik  that  it  should  be  found  that  ^  the  said  John  Johnson  ae(^ 
,. Without  anthoijty  in  entering  •  into  the  said  r^eiBDfle,.and 
^t,  therefore,  he  is  personally  liable  to  the  pursuer  for  iip- 
,  ^onent  of  the  said  award,  and  in  ];eparation  of  all  the  loss 
and  damage  that  may  arise  to  the  pursuer  in  oonsequenoe  ci 
tte  reAisal  of  the  said  Miss  Jane  Hay  to  imp^ent  the  said  ' 

sward,^  &c. 

The  defenden  gave  in  separfite  defences,  in  which  Miss  Hay 
ttied  that  she  had  given  any  mandate  or  authority  to  refer, 
rhad  ever  consented' to  abide  by  the  award  of  an  arbiter, 
oimson,  on  the  other  hand,  asserted  that  Miss  Hay  had  rati- 
ed  and  homologated  the  submission ;  and  pleaded  also  that  h^ 
ad  acted  solely  as  agent,  and  had  coiyie  under  no  pendaal  q^ 
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9BVib.  ifM.  ligation  ta  the  punuer ;  and  aeparatim  that,  even  if  the  lefe- 
'^'"''V^*'     renoe  shonld  be  found  not  binding  on  Mias  Hay,  the  ntmoflt 

jofa^L    ^  damage  for  which  he  (the  defender)  conld  be  liable  would  h 
■       the  expense  incurred  in  the  rabnnsffton. 

^^1!^^^^      Johnaon  aftenrbrda  made  a  minute <rf  reference  of  the  whola 

(Lmw  Aiftm.)  cause  to  the  oath  of  Miss  Hayi  who  deponed  negative  bodi  as 
to  having  given  him  authority  to  enter  into  the  submiarion, 
and  having  homologated  it  afterwards. 
>  The  Lord  Ordinary  then  pronounced  the  following  inteilo- 
cntor :— >  Finds  the  oath  of  the  defender  negative ;  and  therefort 
^  aswilzies  the  defender,  MLbs  Jane  Hay,  from  the  conclusioDS  of 
^  die  action ;  but  finds  no  expenses  due  to  the  said  defender; 
S  decerns  against  the  other  defender,  John  Johnson,  conform 
^  .^  to  the  conclusions  of  the  libel :  Finds  the  said  John  Johxiflon 

^  liable  to  the  pursuer  in  expenses,^  &c. 


I>efisiider*t 

PlM. 


:  Johnscm  reclaimed,  and  pleaded — That  he  had  only  bound 
Jmnsdf  as  agent,  and  not  personally ;  and  that  entering  into  a 
submission  not  being  within  the  ordinary  powers  of  an  agent) 
the  opposite  party  ought  to  have  satisfied  himself  of  tlie  autho- 
rity before  agreeing  to  the  submission ;  and,  therefore,  that  he 
oould  only  be  liable  for  the  expenses  incurr^  in  the  reference^ 
and  no  others. 


Pafsiiei*t 

PlMU 


'  The  pursuer  answered^^lihd  very  circumstance  of  entering 
•into  a  submisrion  being  beyond  the  ordinary  powers  of  an 
-agent  is  that  which  makes  the  defender,  who  chose  to  tab 
upon  him  to  do  so,  and  to  <'  oUige  his  constituent  to  abide  I7 
*^  the  award,*  liable  to  imfdement  it  personally. 


Judgment. 

Opinion  of 
Court. 


The  Court  unanimously  nefused  the  note. 

'Lord  Gknlee^^I  ihmk  the  interlocutor  right  It  isverj 
^trae  that  the  parties  entered  into  the  refierence  only  qua  agents^ 
but  then  what  does  the  minute  of  reference  go  on  to  say  ?  It 
4s  in  these  words : — <  We  heneby  oblige  our  lespective.consti- 
.^  tuents  to  abide  by  whatever  award*  the  said  arbiter  shall  pro- 
>  nbunce  i*  thereby  takinj^  npom  jtbem*  to  jict  for,  and  bind  their 
•constituents  that  the* award  should  -be  dfectual.  No  doabt,if 
the  defender  had  succeeded  in  fixing  the  obligation  of  the  awaid 
upon  iheother  defender,  his  constituent,  he  would  have  been 
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fcee,  aad  not  liaUe  for  her  flolvenuy,  00  as  to  force  him  to  im-ss  Pcb.  I8M. 
-plement  it  in  that  aensey  because  be  became  booad  oidy  in  the   ^-^-v"*^ 
capacity  of  agent ;  but  the  oUigation  that  hia  client  should  J'*^^^'*^'^* 
alnde  by  the  award  was  a.peflr$onal  prestation.  °  .    .  V 

The  o^A«r  Judges  ooncurred. 

.I-ord  Ordinary,  Medwyi,        Act  Skene^  M.  P.  Proton.        Alt.  S6l..Getu 
(Hope)  A.  Wood.        A.  Hovdeuy  W.  S.  and  Partly  Agents.      H.  Qerk. 

U. 


FIRST  DIVISION. 

No.  XCVIII.  26  February  1830. 

JOHN  WOODROW,--Ptf««oiier. 

TiTTOA  AND  Cubatob^-^Procbss.— Petition  a^  ^Ae  instance 
of  a  tuior-atdaWy  for  particular  authority  as  to  the  fna-. 
nagement  and  disposal  of  the  estate  under  his  chargey  r#. 
fused  as  incompeteht. 

The  petitioner  applied  by  petition  to  the  Court,  stating  that 
'he  had  been  served  tutor^t-law  to  his  six  grandehildren^  the 
eldest  of  whom  was  only  thirteen  yean  of  age :  That  the  capi- 
tal sum  belonging  to  these  children  yielded. only  L.13.  6s.  .6d. 
yearly,  which  had  been  paid  to  the  mother,  who  had  endeavoured, 
•by  every  means  in  her  power,  to  support  the  family,  and  pre- 
'vent  the  necessity  of  encroaching  on  the  capital ;  but  that  she 
found  it  impossible  longer  to  support  the  family  without  get- 
ting a  larger  allowance  than  the  interest  of  the  capital  sum 
yielded.  The  petition  prayed  tiiait  the  Court  would  authorise 
and  appoint  the  petitioner  to  pay  from  the  capital  sum  be* 
'longing  to  the  children  respectively  such  sum  annually  for 
eadi  of  them,  during  their  pupillarities,  as  the  Court,  might 
'think  necessary  and  expedient  for  their  maintenance  and  edu^ 
cation. 

When  this  petition  was  nmved,  it  waa  observed  by  theLord 
Presidenty  that,  as  the  petitioner  was  served  tutor*at-law  tm 
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i»  Ifth.  ifOi.  'these  dniSrmy  Ab  Court  ooiild'  gi^e  hht  iS&  MtkMkjr  or  i^ 
-11.^^^*^   structicms  in  the  inatt^r,  bitt  llmt  to  mitft  ezttciM  hk  d^ 
tltione^*    '  '    cretion. 

— ^.         The  other  Judges  emuhirred;  and  thepeMoit  hm  imAmI 
^  T^^'^aa  mcompetent 

PfMMII. 

For  ^etiHoiier,  Cmmii.        d«M4M*  ImA  kobeHtm,  W.  &  AgMi^      J. 
-     CkrL 

T, 


/7i?*yr  DIVISION. 

JiQ.  XCIX.  26  Fkbruarp  1880. 

J,  S.  ALEXANDER 

against 
MRS  ALEXANDER. 

Weit.— Stamp  Acts. — ^I.  A  letter  ackMH)ledging  reoapt  of 
^  mtmej/y  neither  holograph  of  the  writer  nor  tested^  it  wit 
probative. 

IL  A  holograph  letter  acknoholed^ng  reeeipt  of  a  nm^ 
f^ofiey,  and  prommng  to  repay  the  eame^  held  toheAe 
eame  ae  a  promiaaory  note^  and  effhct  refused  toUtnTB- 

■    spect  U  tbae  not  stamped. 

William  .  ALEXAXnxft,  who.  had  been  confirmed  executor  qua 
nearest  in  kin,  cum  heneficio  ihventarii,  to  his  brother,  Lieu- 

.  tenant  John  Alexander,  brought  a  process  of  multiplqwifidiflg 
ibr  the  .purpoae  of  having  the  funds  divided:     Thetwooom- 

.petitors  in  the  multiplepdnding  were  the  iHdow  and  Ae  ftther 
of  the  deceased* 

The  widow  daimed,  \st^  Aliment  to  the  term  of  Whiismi- 
day  after  her  husband^s  death.  SULy  A  suitabte  snm  for  mourn- 
ings vapd,  3d,  One  half  of  the  g6ods  ih  oommnnion  at  her 

'  httsband'^s  death,  after  pajrment  of  his  debt6. 

On  die  other  hand,  the'  failher  denied  that  the  wiflow wtf 
entitled  to  alynent  up  to  Whitsunday  after  her  husband^s  deatk* 
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«r  to  «  Mm  fnr  BBouQaiiev;  but.  admiMed  Uu^  she^inuku^lW  Ijl^  i^ 

to  one  half  of  ilie  goods  in  commmiinn^  after  j^ymept.  of  aU    "Tr^TT^ 

ber  fattBband'g  debts ;  tiiat  among  tliese  debts  were  varioue  <^^^d^.^' 

vUch  hie  hs4  V9idtOf  pron  aeoonnt  o^  liis  soa^  jindfor  nduch-    _«^— *  * " 

he  was  entitled  to  a  preference.    In  support  of.  bia  claim,  taff^  j^ ' 

die  auais  alleged  to  have  been  advanced  to  his  son^  the  fEitber  '^  ' 

produced,  Isi^  A  letter  dated  21«t  Noveniber  1818^  ajgiied  1^ 

Die  deoeaeed,  but  not  holograph  of  him,  except  this  addreos^ 

acknoirledging  receipt  of  L.4iOO  at  different  times.  2d^  A  letter 

holograph  and  aigned  by  the  deceased  in  the  following  terms : 

—4  Dec  1828.    ^  Dear  Fathkb,    I  acknowledge  to  hava 

^  this  day  receiTed  from  you  L.80  sterling,  which  I  shall  pajr 

'  when  required.''  .  3d,  An  adcnpwledgpient  by  the  deoei»ed 

lo  a  person  of  the  name  of  Gillespie  for  L.150,  with  a  pramisa 

to  pay  w  demapd)  eigned  by  the  deceased,  and  also  by  tha 

filther,  on  the  back  of  which  was  marked  the  payment  of  in>» 

tetest  for  three  dif^mi^t  yoaxy  by  the  £E^er,  and  a  receipt  by 

Gillespie  for  the  principal  sum  and  interest  as  pud  by  thefiither 

an  sad  November  lSt2(B.    4/A, .  An  acQoynt  between  the  fiither 

and  son,  ogned  by  the  son,  and  bearing  a  balance  against  him 

of  L.133. 15s.  0^.. which  was  marked  on  the  back  as  aettled  .to 

a  particular  date. 

The  widow  objected  to  the  efndence  produced  far  the  L.400 
and  the  Iu80,  upon  the  .ground  that  die  letter  of  Zlst  N<v 
irembo'  1818  was  not  holognqph,  nor  tested  in  terms  of  tha 
act  1681 ;  and  the  other  letter  of  6th  December  188^  was 
truly  a  promissory  note,  but,  not  being  stamped,  it  could  not 
be  received  aa  evidence  of  the  debt 

The  .Lord  Ordinary  *  sustains  the  claim  of  the  said  Mrs 
'  Alexander  for  mournings,  and  also  for  aliment  to  the  first 

*  term  after  her  hlisband^s  death,  and  likeii^ise  for  one  half  of 

<  tbe.gpods  in.  communion,  aft^  payment  of  her  husbandjs 

*  just  and  lawful  debts :     Repela  the  claim  of  the  said  John 

*  Shaw  Alexander  founded  on  the  docunients  21st  November 

<  1818  for  L.460,  and  6th  December  1823  ^r  1.80;  biit,  of 

*  consent  of  the  other  clamiant,  sustains  the  claim  for  the 

<  sum  of  L.150  of  principal  paid  by  him  to  Mary  GiDespie, 

*  and  for  the  balance  due  upon  the  account  current,  with  in. 

*  terest  upon  these  two  sums."^ 


Digitized  by 


Google 


Cpurt^ 


4^'  DECISIONS  OP  THE  N6. 99. 

sepeb.  1830.      Mr  Alexander  recUdmed  agamst  this  interlocutor;  but  ihe 

'— '  f  —^    Court  unanimously  adhered. 
i^SSder.^       Lord  Balgray— With  regard  to  the  L.400,  tremust  jort 
'  look  upon  it  as  if  theparty  had  brought  an  action  m  Urn  Court 

^11*  ^  ^     for  that  sum.  If  the  father  had  brought  such  an  action,  fomdlng 
'     upon  that  letter,  could  this  Court  have  entertained  it  ?  The 
Opinion  of     letter  is  not  holograph  nor  tested ;  it  wants  all  the  reqtiisite  so- 
lemnities. '   It  is  just  die  same  as  a  bond  for  the  money  want- 
ing all  those  solemnities  which  could  enable  a  court  of  law  to 
give  effect  to  it.     Then,  with  regard  to  the  L.80,  the  letter  no 
doubt  ia  holograph ;  and  if  it  is  to  be  considered  merdy  as  an 
ordinary  obligation,  then  the  process  might  be  sisted  till  the 
document  was  stamped.     The  Court  oannot  h>ok  at  it  in  itf 
present  shape.     But  i  consider  this  truly  as  a  promissory  nAte^ 
•and,  if  thiat  is  its  character,  then  it  cannot  now  be* stamped  in 
the  same-  iray  that  a  deed  could  be  upon  paying  the  penahf.-^ 
'  Lord  Preiideni-^1  consider  the  document  for  the  UK 
just  as  a  promissory  note,  with  this  difference,  that  it  begin 
with 'an  acknowledgment  for  the  money,  and  ends  with  a  fn- 
raise  to  pay ;  but  that  can  make  no  real  difference  on  tks 
Character  of  the  document. 
Lord  GUlies  concurred. 

^.-pord  ^eadotdbank^  Ordinary.  Por  Mrs  Alexander,  WM/fkimk        A 

•     WMgham^  W.  &  Agent.  For  J.  S.  Alexander,  Skau,  MmML 

ff'MiOan  and  Grants  W.  &  Agents.  S.  Clerfc, 

T. 


SECOND  DIVISION. 

;   No.C,  26 /Wruary  1830. 

SAUNDERS  ANP  GALLETLY 

against 

KEID  AND  HUNTER. 

PossEssoEY  Judgment.— Seevitude. — Infefiment  in  lanii 
for  upwards  of  forty  years,  on  a  conveyance  specifyir^ 
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precise  boundariea,  toiihoui  any  clause  of  part  and  }7er-26  Feb.  1890. 
tinent^  or  free  ish  and  entrtfy  is  not  a  ground  for  a  pas'"    ^^-nr*"^ 
sessory  judgment  with  respect  to  a  ektitn  of  servitude  ofl'^^^\^ 

road  in  adjoining^  lands^  alleged  to  have  been  uninter-      -; 

ruptedUf  used  during  the  same  period.  Possetiotp 

I N  1783,  Johp  Berry  acquire^  right  to  a  small  piece  of  ^omi'd 
from  Mr  Htmter's  predecessor,  the  boundaries  of  which  were 
on  all  sides  spepially  described,  and  its  precise  measurement 
stated,  without  any  elapse  of  parts  and  pertinents,  or  free  idi  • 
and  enl^ry .  Barry  V  right,  both  to  the  ground  and  a  house  which 
he  had  erected  upon  it,  came  by  progress  to  be  vested  in  the 
pursuers,  Saunders  and  G^etly*  ;In  1826,  Mr  Hunter  .con- 
veyed to  J^pid,  the  defender,  another  piece  of  ground  immedi*' 
ateiy  adjoining  tp  l^ajcrj^'s  feu,  and  mentioned  in  his  convejrance 
as  divided  from  the  latter  by  march-stones.  Beid  having  com^ 
menced  building  a  .house  on  his.  property  within  a  short  dis- 
tance of  this  boundary,  Saunders  and  Galletly  presented  a 
aummary  application  to  the  Sheriff  of  Forfarshire,  stating  that 
the  foundation  of  this  house  stood  partly  on  a  cart-road  which 
they  and  their  predecessors  had  for  upwards  of  forty  years 
used  as  an  access  to  their  property,  and  over  which  they  had 
in  consequence  acquired  a  servitude  of  road  and  light ;  and 
praying  to  find  that  they  were  entitled  to  a  possessory  judg^ 
ment  and  interdict  s^ainst  Reid.  The  sheriff  <  finds  that  this 
*  court  cannot  competently  entertun  the  question  whether  the 
^  pursuers  have  right  to  the  servitude  in  question,  but  can 

<  only  try  the  question  of  possession ;  finds,  that  to  entitle  the 
'  pursuers  to  a  possessory  judgment,  it  is  necessary  that  a. 
'  prima  £Bu;ie  title  of  sasine  shall  be  produced  by  them ;  finda^ 

<  that,  by  the  sasine  in  the  pursuer^s  favour,  they  are  infeft  in 

<  a  specific  subject,  having  precise  boundaries,  without  any 
^  clause  of  parts,  privileges,  and  pertinents,  and  of  free  ish  and 
^  entry ;  finds,  that  the  pursuers^  right  under  that  sasine  c^n* 
«  not  be  extended  beyond  the  subjects  specially  mentioned 
^  therdn,  and  that  the  samer  is  not  sufficient  for  being  the 

<  ground  of  a  possessory  judgment  of  the  servitudes  claimed  by 
^  them  in  this  action  ;  therefore  dismisses  the  action ;  finds  the 

<  pursuers  liable  in  expenses,  reserving  to  the  pursuers  to  bring 

<  an  action  of  declarator  of  the  alleged  servitudes  in  the  proper 

<  court,  and  to  the  defenders  their  defences.* 
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Snunden^  &g. 
v.Beid,&c. 

J*4Mt€i90fy 

JitdgmetUm 
ServUude. 

PuTvuers* 


tQTeV  1890.  In  u  advocftttoii,  the  pnwueni  fttmied  ■  That  their  own  ud 
thdLr  authors^  infeftmeiits,  ooafded  with  the  averment  of  unin^ 
terrupted  poesesBion  of  Ae  servitude  qf  road  in  question  for 
upwards  of  forty  years,  were  sufficient  grounds  to  sustain  the 
competency  of  Hie  af^lioation ;  and  they  ought  to  have  \wi 
allowed  a  proof  of  the  alleged  state  of  possession.  The  doe* 
trine,  that  a  bounding  charter  ea^ot  pr^ril^  a  ri^t  heypod 
the  specified  limits  of  the  subject  conveyed,  does'  not  apply  to 
servitudes,  but  to  rights  of  property  only.  Any  written  title, 
or  even  possession  of  the  dominant  tenement,  is  sufficient  for 
acquiring  a  right  of  servitude ;  Knox  v.  Brand  and  Berry, 
36th  May  1827,  S.  and  2>.  It  cannot  b^  disputed  that,  if 
the  pnrsuers^  title  had  contamed  a  clause  of  part  and  perti- 
nent, it  would  have  been  sufficient  to  prescribe  the  ^servitude 
in  question ;  but  in  that  case,  equally  as  in  the  present,  a 
pro<^  of  forty  years  possession  must  have  been  allowed  by  the 
sheriff  before  granting  the  application ;  Wiglit  v.  Wilson^  27th 
Nov.  1827,  S.  and  D. 


Defenders* 
Pkis. 


Judgment* 


Answered-^AM  the  pursuers^  title  describes  the  subjects  of 
their  feu-right,  not  only  by  precise  boundaries  on  every  sidi^ 
but  likewise  by  measurement,  and,  forther^  as  it  contains  no 
clause  of  parts  and  pertinents,  or  any  other  e:i^re8sion  import- 
ing a  conveyance  of  any  right  or  privilege  beyond  thelimits  of 
the  feu,  such  title  never  could  support  the  claim  to  a  possessory 
judgment,  even  supposmg  that  possession  of  fprty  years  woe 
sufficient  to  constitute  the, servitude  in  question;  Johnston  v. 
Erskine,  1668,  Dirl.  (Mar.  10,621) ;  Baird  v.  Law,  16th 
Nov.  1696,  Fount.  (Mot.  10,623)  ;  Lockhart  and  Sinclwr  v. 
Meikle,  2l8t  Jan.  1724,  Edgar  (Mor.  10,625)  ;  Lord  Mont* 
gomery  v.  Blair,  14th  Feb.  1694,  Fount. 

The  Lord  Ordinary  *  repelled  the  reasons  of  advocatbn ; 
^  adhered  to  the  interlocutor  advocated  from,  and  decerned ; 
<  and  found  the  advocators  liable  in  expenses  f -^-and  against  this 
interiocutor  the  Court  unanimously  refused  a  reclaiming  note^ 

X^  MaekenMie^  Ordinary.  For  the  Advocatots,  IfXitf.  Jlamstv 

4  /mrfo,  W.  8.  Agents.  For  Hunter,  Ruiherfy^  A4.  PiMrmm. 

Alex.  Pearwnj  W.  8.  Agent.        For  Keid,  Mi^hklL  Thm»m  # 

Eldtu  W.  S.  Agent*.        T.  Clerk. 

S. 
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FIRST  DIVISION. 
N0.QI.  2rj  February  1830. 

THOMAS  MANSFIELD,  Aixovntani^PeiiHoner.  ^.  ~ 

J0bi8pictiom.~Bankrupt— -Sequkstkatiok.— I-  The  Court 
cannot  auihoriate  the  gtattUory  eafonUnation  of  o  f6ftie«- 

.   trated  bankrupt  in  a  place  not  within  Scotland. 

II.  But  warrant  panted  on  the  application  of  a  truetee  on 

,  a  sequestrated  estate^  with  concurrence  of  the  incarcera^ 
^ng  creditor^  to  apprehend  and  convey  the  bankruptfrom 
a  Jail  in  England  to  one  in  Scotland^  with  a  reoommen^ 
.Action  tp  .the  magietrates  in  England  to  deliver  himup^ 
amid  foTWOfrd  him. 

Mr  Ma^^spisi^d,  who.had  bMn  appointed  tniBtee  on  a  seguw* 
tented  estate,  presented  a  petition  to  the  Court,  stating  that,  before 
the  sequestration  was  awarded,  the  bankrupt  had  left  Scotland^ 
and  was  now  residing  in  <^  near  the  city  of  New  York,  in  thia 
tJnited  States  of  America;  and,  as  it  was  thus  impossible  to  hare 
him  examined  in  the  usual  way,  the  petitioner  craved  the  Court 
to  grant  commission  to  certain  persons  residing  in  New  Tork, 
^  to  examine  the  said  tTames  Stuart  upon  the  state  of  his  a£- 
^  fairs,  and  all  circumstances  relative  thereto,  and  to  take  the 
*  oath  of  the  said  James  Stuart  in  terms  of  the  said  statute ; 
<  and  that  at  such  place  and  time  as  may  be  fixed  by  the  said 
^  commissioners,^  &c.  In  support  of  the  petition,  reference  was 
made  to  the  cases  of  Hunter,  11th  March  1812 ;  Spenoe,  SOIIi 
Dec.  1825 ;  Borthwick,  1824 ;  Paul,  26th  Feb.  1828 ;  and  to 
Belly  II,  390 ;  where  it  was  alleged  that  authority  had»t>een 
given  in  siipilar  circumstances  to,  examine  bankrupts  who  were 
not  within  the  jurisdiction  of  the  Court 

But  the  Courty  after  consulting  with  'the  other  Judges,  ^P*"*"*^ 
refused  the  petition  as  incompetent.  The  Lord  President  re- 
ported the  unanimous  opinion  of  their  Lordships  to  be,,  that  if 
the  Court  had  interposed  in  similar  circumBtanoes  to  examine 
persons  who  i^ere  not  residing  within  the  jiirfedtetion  *ci  the 
Court,  it  must  h?ive  been  done  per  incuri^m,  for  (hat  the  Court 
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27  Feb.  1830.  had  no  jurisdiction  by  the  etatate^  under  which  alone  they 
^^^'V'*^   acted  in  such  cases,  to  authorise  such  examinations.     The 

fcitioner.  ^creditors  might,  of  their  own  accord,  have  the  bankrupt  cj»- 
'      mined,  and  get  such  information  from  him  as  they  could ;  but 

Bil^Aru^     the  Court  could  give  no  authority  in  virtue  of  the  statute  to 

Sequestration,  this  eifect ;  and  no  examination  held  under  such  a  warrant 
could  be  considered  as  a  statutory  examination.     Various  oases 

Court.  were  provided  for  in  the  statute  where  the  bankrupt  was  un- 

able personally  to  attend  the  meeting  of  the  creditors ;  as,  for 
instance,  in  the  case  of  hb  being  unwell,  or  in  prison  at  the  in* 
stance  of  any  of  his  creditors,  in  which  cases  the  judge  ordina- 
ry might  grant  authority  for  his  examination.  But  all  of  them 
proceeded  on  the  supposition  of  his  being  resident  in  Scotland ; 
dnd  there  was  no  provision  for  the  case  of  his  being  beyond  the 
jurisdiction  of  the  courts  of  Scotland.  Besides,  the  puipeee 
of  a  public  examination,  which  this  was  intended  to  be,  and 
at  which  the  creditors  were  entitled  to  be  presoit,  might  be 
evaded  by  such  a  procedure  as  was  here  proposed;  and  what 
rendered  the  objeetion  insuperable  was  that,  supposing  sadi 
authority  to  be  granted,  the  Court  had  no  means  of  enforcing 
it  beyond  thar  jurisdiction  by  imjMisonment,  if  the  bankrupt 
ahould  decline  to  answer  the  questions  put  to  him,  as  Husj 
would  have  in  this  country. 

For  tiie  Petitioner,  Graham  Speirs,  Gibion-Craig.  Jamee  and  Lawrtm 

Damdton.  W,  S.  Agents.  IT.  Clerk. 


2d  March  1830. 
JOHN  CRUICKSHANKS— PBTitfOinER. 

A  dmilar  petition  was  in  this  case  presented  bj  Mr  Cruickshanki,  u 
trustee  on  the  sequestrated  estate  of  Samuel  NicoL  The  petition  stated 
that  tJie  bankrupt  had  been  imprisoned  in  the  jail  of  YoA  at  the  in- 
stance  of  a  creditor  for  a  considerable  sum,  a  short  time  prior  to  his  seques- 
tration ;  and,  as  there  was  reason  to  apprehend  that  he  inteinded  to  make  lus 
escape  bejond  seas,  without  rendering  anj  account  of  his  affiurs,  and  to 
carry  awaj  his  fiinds  out  of  the  country,  it  prajed  for  a  warrant  for  hu 
examination  in  the  jail  of  York. 

Some  of  the  Judges  at  first  thought  that  there  might  be  a  disdncticm 
.in  this  case,  which  might  authorize  the  application,  from  the  circumsta&ce 
of  the  bankrupt  being  in  prison  at  the  instance  of  one  of  his  crediton ;  but 
ultimately  their  Lordships  came  to  be  unanimously  of  opinion,  on  the 
grounds  above  stated,  that  the  petition  was  incompetent.  Their  Lord* 
ships  therefore  refused  the  petition. 

Thereafter  (9th  Marcli)  the  trustee  presented  a  second  i-etiUon,  with 
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SECOND  DIVISION. 

.    N0.CIL  iMarcklWO. 

STEVENSON  aku  COMPANY 

against 
MAXWELL  AND  COMPANY. 

Sale.<-*-Stat;  6  Gbo,  IV.  c.  112,  sect,  9*-^DeUvery  of 
the  key  cf  a  banded  warehouee  to  thepurchaaer  of  the 
whole  goods  therein  deposited  wiU  not  bar  the  setter*^ s  right 
of  stoppage  in  transitu,  an  eniry  of  the  transfer  in  thq 
eustomJ^ouse  officer's  book  being  necessary  to  render  thq 
sale  DaUdf  in  terms  of  this  statute. 

In  the  beginning  of  July  1829,  StevenBon  and  Comply, 
merchants  in-  Leith,  imported  a  eai^  of  foreign  oats,  which 
they'  lodged  in  a  bonded  warehouse,  and  granted  b<Hid  for  the 
duties,  and  for  compliance  with  the  other  provisions  of  the  sta- 
tute 6  Geo.  IV.  c.  112.     This  cargo  was  sold  by  the  importen 

-  -  -     -  •- . 

which  the  conourrence  of  the  incarcenting  creditor  was  produced;  and 
crayed  the  Court  *  to  grant  warrant  to  macers,  &c.  to  apprehend  the  per. 

*  son  of  the  said  Samuel  Nicol,  wherever  he  m&y  be  found,  and  particu- 
«  larlj  for  bringing  him  from  the  jail  of  York  to  the  tolbooth  of  For&r,'* 
&c ; '  to  grant  recommendation  to  the  magistrates  of  York,  and  other  dvil 
<  authorities  necessary  to  be  concerted  with  in  the  bankrupt's  transmis. 

*  sion,  to  deliyer  him  up,  and  forward  him  through  their  bounds,  accor. 
«  ding  to  their  forma,'  &c.  The  petition  Airther  prajed  for  authority  to 
ihe  sheriff  of  Forfarshire  to  fix  diets  and  take  examinations  in  terms  o'f 
the  statute. 

The  Court  ^  grant  warrant  and  authority,  and  recommend,  to  th^  effect 

*  and.fflar  the  eqda  and.  purposes  e^Lpres^ed  in  the  prayer  of  the  petition, 

*  inaUpmnta.' ,  

It  was  observed)  that  it  was  in  respect  of  the  express  concurrence  of 
the  incarcerating  creditor  that  the  warrant  was  granted ;  and  that  it  would 
be  necessary  that  this  concurrence  should  be  transmitted  to  York,  othen- 
wise  the. warrant  .and  recommen^tioa  of  th^  Court  might. not  be  attended 
to  by  the  authqrities  there.  ^ 

For  the  Petitioner,  RUert  Sell.  .   HwUety  drnpUn^  and  CMcbr*^ 

W.  S-  AgenU  D.  Clerk. 

C.  ' 
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8  lf«r.  1830.  to  Mr  John  Rennie,  wlio  granted  Us  bOI  Ibrtiie  prioe^  amoimtr 
'—■V*^    iBg  to  L.1015,  flated  34  July*  M99.    Mr  Heimfc  having 

9,]^^^^^^  agreed  to  conmgn  tiie  oata'to'Maxw^U  and  Company^  eon- 
fiictors  In  Ldth,  received  from  them  nil  aArmcB  •of  £i90M 
upon  this  and  another  eonisignment  of  a  pared  of  "wheat  ('  ul, 
in  return,  gave  them  an  &td&r  of  delivery  for  ihe  oat^  on  Ste^ 
venson  and  Company,  of  th^  date  bf  his  aeoep^aace  lor  the 
price.  The  next  daj,  Stevenson  and  Company,  to  whom  iMi 
order  had  be^  presented,  afldressM  the  foHowmg  letter  to 
Marvrell  and  Company,  accompanied  iritii  the  key  of  tiie 
irarehous6: — ^  Gentlemen, — Per  bearer  we  send  y&i^k^heji 

*  of  Sander^s  lofts,  No.  53,  3,  and  8,  CSta^el,  NorOi'  Leift, 
^  where  the  oats  ei^  Robert  Brandt  nre  lying;  and  benefttii 
^  you  have  a  state  of  the  difl^rent  weighings  by  tiie  pertorsl 

*  d^very:     The  quantity  is  1:299  imperial  quartenu-  -We 

*  are,'  &c.  .... 
Soon  alter  tiliis  transaction,  Mr  Rennie  having  become  bank* 

hipt*whilehis  bill  was  current,  Stevenson  and  Company  pre^ 
iiented  a  petition  to  the'  Judge-Admiral  stating  tiMe  fitct^  aadl 
that  no  tratisfer  had  been  granted  by  4^  p^tioneia  of  tlie 
cargo  of  oats,  and  no  entry  had  been  made^  by  the  offitter  ef 
the  cttstoms,  in  terms  of' the  6  Geo.  IV.  o«  113,  §9^'Wliidi 
enacts,  ^  That,  if  any  goods  lodged  in  any  waidioiiBe«dia]l  be  the 
frcfjp&tY  of  the  occnpier  of  audi  wftAhowe^  luid  abatt  be 
bona  fide  sold  by  him,  and  upon  such  sale  there  shall  bia?e 
been  a  written  agreement  signed  by  the  parties,  or  a  wrktea 
contract  of  sale  made,  executed,  and  delivered  by  a  brok^,  or 
any  other  person  l^ally  authorized  for  or  on  bebalf  of  the  par- 
ties respectively,  and  the  amount  of  the  ;price  ^tipialated  in  the 
said  agreement  or  contract  shall  have  l>een  actually  paid,  or 
secured  to  be  paid,  by  the  purchaser,  every  such  sale  AbH 
be  valid,  although  such  goods  shall  remain  in  such  ware- 
house ;  provided  that  a  transfer  of  such  goods,  aoeorduig  t6 
such  sale,  shall  have  been  Altered  in  a  book  to  be  h^  toi 
that  purpose  by  the  oiBcer  of  the  customs  having  the  charge 
of  audi  war^ouse,  who  is  hereby  required  to  keep  suck 
book,  and  to  «ater  such  transfers,  with  the  dates  Aerao^  190^ 
iqpplication  of  the  own^s  of  the  goods,  and  to  producer  sad 
book  upon  demand  made  :^  And  the  petition,  therefore,  piay* 
edj  that  the  officers  of  the  customs  be  ordained  to  deliver  to  the 
petitioners  the  cargo  of  oats,  upon  their  paying  the  duties 
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^ch«geaU«  tlifMoii,  and  for  payment  of  which  lihaf  (tin  re-  ^^^«^'^g^ 
mained  pefsonally  Eable;  and^  in  tite  meantune,  to  grant  a^  ^/^  ^ 
interdict,  prohiUting  Bennie  and. Maxwell  and  Company  from  «.  Maxwei),  - 

ivmonng  any  part  of  the  oats  from  the  warefaoase,  and  al80^^\ 

pndiihitinf  the  oflicer  haying  the  charge  of  the  warehouse  j^; 
from  making  any  entry  in  the  book  kept  by  hun,  unp<nrting^<^  \^  *- 
lliat  any  aale  or  transfer  of  the  oats  had  taken  place,  or  fromMct  a.     *    ' 
ddivaring  the  oats  to  any  other  persons  than  the  petitioners. 

On  the  part  of  MaxweU  and  Company  it  was  arerred,  that 
the  sale  of  the  oats  took  place,  not  after  they  were  warehoused, 
am  aUeged  1^  the  petitioners,  but  before  the  arnval  of  the  vea. 
bA  at  the  port  of  Leith ;  and  that  the  order  of  delivery  by  Ren« 
aie  was  presented  to  'the  petitioners  while  the  oats  were  still 
en  board  the  vessel,  the  latter  undertaking  to  warehouse  and 
lK>nd  the  cargo  in  their  own  names,  and  then  to  hand  the  k^si 
with  a  note  of  the  weight  and  measurement,  to  the  respond 
dents.  It  was  further  alleged  by  Maxwell  and  Company^ 
Without  contradiction  by  the  petitioners,  in  the  closed  record 
In  the  Court  of  Admiralty,  that  the  cargo  of  oats  was  not 
deposited  in  a  general  bonded  warehouse,  but  in  a  warehouse 
which  contained  no  other  goods. 

The  Judge-Admiral  *  found  that  the  oats  in  question,  after 
being  imported  by  the  petitioners,  were  lodged  in  a  bonded 
warehouse,  of  which  the  petitioners  kept  one  set  of  keys,  and 
the  ofBcers  of  the  customs  another;  and  the  petitioners  eii'> 
tered  the  goods  at  the  custom-house,  and  granted  bond  for 
payment  of  the  duties,  after  the  usual  manner ;  found  thai 
the  mode  of  transferring  such  goods  is  provided  for  in  the 
ninth  section  oi  the  6th  of  George  the  Fourth,  chap  112; 
found  that  the  transfer  to  Maxwell  and  Company  was  noi 
made  in  terms  of  that  provision  of  the  statute,  and  that  the 
delivery  of  the  petitioners^  set  of  keys  to  Maxwell  and  Com^ 
pany  did  not  constitute  a  legal  traditio:  Therefore  pro* 
hibited  and  discharged  the  said  Maxwell  and  Company  from 
interfering  with  the  petitioners''  right  to  the  said  oats ;  but^ 
in  respect  of  the  delivery  which  the  petitioners  made  of  the 
keys,  found  them  not  entitled  to  expenses :  And  with  rel 
speot  to  the  officers  of  the  customs,  in  respect  that  the  oats 
were  entered  by  the  petitioners,  and  bond  granted  by  them 
for  payment  of  the  duties,  found  that  said  officers  wete  not 
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*  w!!-lS^  ^  entitled  to  delirer  the  oats  to  any  other  penon  thaaAe  peti^ 
tioners^  unlegs  a  transfer  had  been  made  in  terms  of  the  9tli 
section  oi  the  said  statute ;  and,  as  such  transference  did  not 
*  take  place,  there  was  no  occasion  to  call  the  officers  of  tfaa 
^  customs  as  parties  to  thi?  action ;  therefore,  assoilzied  then, 
^  and  found  them  entitled  to  their  expenses."* 

The  case  being  advocated  by  the  defenders.  Maxwell  and 
Company,  the  Lord  Ordinary  made  avizandum  to  the  Court 
with  cases,  in  which— 


Stevenson,  &c. 
V.  Maxwell,      ^ 


Sale. 

StaL  0  Gro. 
I^'  e.  112, 
sect.  d. 


Puimien* 


It  was  pleaded  for  the  pursuers — Assuming  that  tiie  defes' 
fenders,  as  consignees,  had  made  advances  on  the  oats,  fx  e?en 
supposing  they  had  been  purchasers  of  them,  still,  as  they  were 
neiver  actually  delivered  or  transferred  to  Mr  Re&nie,  Upey  are 
liable  to  be  stopped  in  transitu  by  the  pursuers,  till  the  piiee 
payable  to  them  by  Mr  Rennie  shall  be  paid  or  secured.  The 
delivery  of  the  keys  of  the  warehouse,  though  it  might  be  heU 
to  constitute  a  constructive  delivery,  could  not,  even  at  com^ 
mon  law,  have  the  effect  to  transfer  the  prq>erty  of  the  oats  to 
the  defenders.  For  goods  lodged  in  a  bonded  warehouse  an 
under  the  joint  custody  of  the  importer  and  revenue  officer, 
and  without  the  authority  of  the  latter,  the  purchaser  is  not 
entitled  to  take  delivery. 

But  the  simple  question  here  is,  what  constituties  delivery 
of  goods  under  the  statute  founded  on  ?  The  statute  enacts, 
that  a  sale  of  goods,  though  remaining  in  a  bonded  wareboitfet 
shall  be  valid,  ^  provided  that  a  transfer  of  such  goods,  accord- 
'  ing  to  such  sale,  shall  have  been  entered  in  a  book  to  be 

<  kept  for  that  purpose  by  the  officer  of  the  customs  having 

<  the  charge  of  such  warehouse.'*  The  form  here  pointed  out 
IS  plainly  essential  to  transfer  the  property  of  bonded  goodi 
to  the  vendee,  so  as  to  bar  the  vender's  right  of  stoppage  is 
all  cases  where  the  provision  ap|)lies :  And  that  its  application 
IS  universal  is  equally  clear  fiKHn  the  express  terms  of  the  en- 
actment, ^  that,  if  any  goods  lodged  in  any  warehouse  shaD 

<  be  the  property  of  the  occupier  of  such  warehouse,  and  diall 

<  be  bona  fide  sold  by  him,'*  then  a  transfer  made  in  the  book 
to  be  kept  by  the  custom-house  officer  shall  be  required  for 
passing  the  property  to  the  purchaser.  There  is  no  ground 
for  the  defenders'  limitation  of  the  enactment  to  the  case  of  a 
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[eneral  bonded  warehouse,  either  hi  the  words  or  btendment  ^  ^^r- 189<^ 

I  the  statute.     The  occupation  of  the  wardionse  to  which      ^^ 

he  statute  alludes  is  the  occupation  by  the  vender  and  pro-«.  Mazwelif^ 

irietor  of  the  goods  at  the  time  of  the  sale.     It  does  not  r^^^ 

pure  that  the  vender  should  continue  to  occupy  the  warehouse  g^^ 

liter  the  sale.     He  is  spoken  of  merely  as  being  flie  occupier  ^<a<>  ^  009. 

)f  the  warehouse  as  at  that  particular  period.    At  the  date  of  ^  9.      * 

he  sale,  the  pursuers  were  legally  the  occupiers  and  tenants  ■" 

rfthe  wardiouse;  and  they  still  continue  such^  and  liable  forpj^^J^^"* 

the  rent  to  the  landlord. 

According  to  the  defenders,  the  pursuers,  after  delivering  the 
key  of  the  warehouse  to  the  former,  ceased  to  have  any  more 
Kmtrol  over  the  oats  in  question  than  they  would  have  had 
bad  fhey  been  put  in  the  warehouse  of  the  defenders  them- 
Klves.  But  this  cannot  be  maintained  without  entirely  disre- 
garding the  terms  of  the  statute.  The  pursuers,  notwithstand- 
ing the  delivery  of  the  key,  remained,  and  still  remain  liable 
ibr  payment  of  the  duties  due  to  government  upon  these  oats ; 
and,  till  a  transfSer  be  made  in  the  book  of  the  revenue  oiBcer, 
ftejr  cannot  be  relieved  from  such  liability.  But  it  seems  im- 
pottible  to  doubt  that,  so  long  as  the  pursuers  remained  liable 
fiv  the  duties,  they  were  entitled  to  have  exercised  such  con- 
trol over  the  oats  as  would  have  secured  their  relief  from  tliat 
lability.  This  control,  however,  could  not  have  subsisted  if 
Acre  had  been  such  an  actual  delivery  to  the  revenue  as  would 
hare  barred  the  right  of  stoppage  in  transitu. 

The  defienders''  allegation  with  regard  to  the  practice  of  the 
«>ni  trade  is  denied  but,  supposing  it  true,  it  is  irrelevant 

Pleaded  for  the  defenders — The  enactment  founded  on  is  ^«»d«ii 
ippKcable  only  to  the  case  where  the  goods  sold  were  deposit- 
|i  in  a  bonded  warehouse  which  continued  to  ^  occupied  by 
k  venders  after  the  sale.  The  statute  enacts,  <  That,  if  any 
f  goods  lodged  in  any  warehouse  shall  be  the  property  of  the 
roccupier  of  such  warehouse,  and  shall  be  bona  iSde  sold  by 
lim,^  &c.  ^  every  such  sale  shall  be  valid,  although  such 
goods  shall  remain  in  such  warehouse,  provided,^  &c.  In 
^ch  a  case,  there  was,  at  common  law,  no  means  of  com- 
%  a  transfer  of  the  goods.  The  key  of  the  warehouse 
not  be  delivered,  because  the  goods  sold  were  not  th6 
Vol.  V.  H  h 
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iMar.lMAOBflygoodff  depofihed  therei^vatid^  agakt,  tiie  Tttiden  beof 
^  '  ^^    AeiiDlflel+ea  the  prdpKet#P8^  ot  boeiqpters  4rf  tbe'wftvdfpue^  ibat 
k  K^^%^<^^^  be  m>  deKv^  by  intimackHiy  «0  iii  thi»  -ete  tnfteMf  At 
^c  ( i^oodd  it^i^  in  the  eugtody'of  it'  pftitf  difTctreBl^  Mttn  Aft  <v«i^ 

iJ'*'*^ ,  .  det.  The  ol^  of  the  istatutey  th^elbre,  Vai^  iib  crMft  a  Mir 
suii.9.G^  ffftm  ef  ecmstrttciive  delireiy  of  goods  iodgted  ia -a^tioqdid 
^^V^^*  w^arehonse  tothe^B^t,  that  sach  goods  majr,  after  »Ue;  i»> 
j*..^  inain  in  the  poseeeaioii  of  tiie  occupier  of  meh  tiiu^ouie^ 
Befender**  without  being  subject  to  stoppage  in  transitu,  as  wvm  pievkms^ 
ly  the  case;  Stat.  4  Geo.  IV.  c.  24;  JSelTs  Com.  L  lOs  §  4, 
Nbt  only  are  the  circumstanoes  TrhichheK  oceilr  diffiefinit 
irom  those  contemplated  in  tiie  enactm^t,  but  they  jffe  noi; 
ench  as  require  any  statutory  provimon  in  aid  of  Hia  dnamon 
hew.  No  goods  vr&re  deposited  in  the  warebouse  but  til6  tNils 
in  question ;  and  the  measuring  of  the  grain,  and  giving  pos- 
session of  the  keys  of  the  warehouse,  was  an  act  of  real  deli- 
very.  That  delivery  of  the  keys  of  an  ^M'dmary  warebouae 
operates  actual  delivery  of  goods  sold  and  lodged  thei'ein.  can- 
not be  doubted ;  BelFs  Com.  I.  175-  Neither  is  it  disjhited* 
that,  by  delivering  the  keys  in  the  present  case,  the  ptunsners 
parted  at  once  with  the  occupation  of  the  wayehense,  and 
with  the  possession  of  the  oats.  They,  however,  in  vnin  con- 
tend, that  the  joint  possession  of  the  officers  of  the  enstoiBB 
prevented  the  delivery  of  the  keys  from  operating  cbmilete 
tradition  of  the  oats.  This  joint  possession  held  on  the  pait 
of  these  officers  was  only  for  the  temporary  and  limited  piav 
pose  of  securing  the  duties  payable  on  flie  oats,  and  bad  no- 
thing to  do  with  the  proprietor's  possession.  The  mcMoent 
these  duties  are  paid,  no  matter  by  whom,  the  eheck4ock.of 
the  revenue  officers  is  removed,  and  freei  aiecesS  given -ie^  the 
party  in  possession  of  the  private  key.  Goods  in  bond  »re  in 
a  situation  similar  to  that  of  gobdd  on  board  of  6h^,  where  the 
custom-house  officers,  as  h  usual  on  afrivsl,  have  gone  on 
loard  of  the  vessel,  and  taken' charge  of  the  Cargo.  Acoordinglyy 
while,  on  the  one  hand,  it  was  held  that,  where  bonded  gooda 
were  under  custody  of  a  third  party,  intlmatioii'-of  n  aiJe  to  tlia 
custom-house  officers  was  insufficient  to  change  the  possesaon^ 
Auld  V.  Hall  and  Company,  1201  June  1811,  BOFs  Com.  I. 
191;  on  the  other  hand,  it  came  to  be  settled  that  similar 
intunation  to  the  warehouse-keeper  alone  did  transfiBr  tite  pos- 
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(popaity.pf^ood^^  goo^  whtre  they  i^^ere  dq[M^^ii|»4  in  »  warerSiat, «  g^o. 
fatuiwibelaQgipg  t(^  ft  third  party,  it  is  impofisil>I^  tq  deny  th»j^^^^^* 
l«lidity((<if  a  tianafer  which  cooaMted  iftdelui^ring.tbe  key^  of      .^..^^ 

Tb»deftadan^  coMmction  of  the  statute  U  gre^jtly  qonr 
fiflMd  .hy  the  practice  of  the  com  trade  every  where,  according 
t^.vMch  fiifi  rMNnving  of  the  k^s  of  a  warehouee  coi^taimi^ 
koadfid  grata  confiEtitutea  the  receiver  the  tenant  and  oqci^ie^ 
af  tSttek^  waieboi^e,  without  any  jtraqafer  in  the.  hooks  of  tijip 
I  of  tbe  i^istoina. 


LmU  Gknkfi  and  Cringleiie  concurred  in  opinion  with  tbeOpblon  oT 
Judge-Admiral jt  and  considered  the  ^iiestion  to  be  free  from  "^ 
doabt  er  difficulty.  The  words  of  the  act  of  Parliament,  th^ 
held,  were  dearly  applicable  to  sales  of  bonded  goods  dq)08ited 
iaaay  wardunue;  and  delivery  of  the  keys  of  the  warehouse 
to  a  purchaser  could  never  supply  the  want  of  the  statutory 
tnprfBT  in  the  hook  of  the  custom-house  officer. 

Lord.PUmiUy  had  come  to  the  same  conclusion,  although 
he  thouf^t  that  the.  question  was  attended  with  some  diffi- 
salty.  It  entirely  ieipeai^  up^n  the  9th  section  of  the  statute, 
the  tenoe  of  which  were  express,  and  excluded  the  defenders^ 
pka,  that  delivery  of  the  keys  of  the  bonded  warehouse  was 
sqnivslent  to  the  entry  in  the.  custom-house  books.  The 
w<ffds  of  the.enactipent  plainly  applied  to  the  occupier  of  the 
waraheuse  at  tha.time  of  the  sale ;  and  his  Lordship  was.not 
entitled  to  go  beyond  t^e  words,  in  order  to  admit  the  distino- 
tioa  for  wUch  ihe  rdefendeiB  contend,  whatever  reason  there 
ttight  be.  for  the  enactment  of  a  difiSsrent  rule  with  reference 
A>8ach  cases  as  the  present 

*  The  iMrd  JuMee^lerk  said — So  fiur  from  considering  tlua 
flvtttioa  freefrwi  difficulty,  I  duidc  it  one  of  very  great. niceiy 
W  lenity  indeed. .  I  have  considerable  doubts,  whether 
#A  Jtatnte  is  applicable  to  the  ,cireujnstances  of  tiija  caae.  It 
^  iiee6a8ai^40'.lookiatotl^  history  of.  ttie  law  in  xegaxdta 
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Judgment* 


the  bonding  sjrstem.  If  the  warehouse  in  question  had  been  % 
general  'hbnded  wftrc!hotise;*'th^e  tTouM  not  'h*r<5  !»§■  •*• 
ledfit  diAiM  that  th«  ttwi'^ftll  'liBilei-,  iiol'the  UrttMtfotfyi^ik 
the  predsi  intendmfettt  bT  ihii'^eiia<5ttiienti  ^^'TMite^iibWirti'I 
Ihink/  meaiif;  t6  make  i^rbv&Ioir  fet  the  '<»l^  M  laMi  #(4ttiM 
goods  WHhoiit  the  n^cessitjr  6f  theif  remVn^'  Mte:<h0<f|i»* 
hoUs^  ih  whibh  the^irere'depositri^  in  ofd^  W^i^M^^ 
tranrfer.  The  object  was  to  affbrd&dKty  ti^iikdA  trtwl 
the  seller  contimied  the  occupier  of  the  irarehoud^'  dta*  tki 
sal^,  and  where  the  common  law  did  not  admil  ^m^^tfMni 
of  delively  that  coiHd  bar  right  of  stoppage  In  tttashxu  M 
when  I  find  there  Is  no  averment  in  the  'rdooM  HMt  1M 
were  other  goods  in  this  warehouse  iJian  thevwtsin^bjpirt^t 
must  consider  thijsr  a  quite  dil^nt  csfse.  '^  I  tbbik  tin ipM^ 
tion  attended  with  verf  considerable  doubt  ^nd^ed,  ^i^tedrif 
when  I  see  the  defendenT  positive  avermeitt  tbaltiiiA  prtrtitt 
h  conformable  with  their  construction  of  th^  BiatMe.  '•'''^' 

Tfhe  Court  repdled  the  reasons  of  advocalktnV  8^  *^ 
the  defenders  liable  in  expenses.  "'    ''^^ '^' 

£oft<  AtaiMMriff,  Qrdhuurj.  For  the  PunnicBBt.iK^ii^.Jf^iv^  t^ 
SUwntmj  W.  S.  Agent. .  For  the  ^efendeny  JOean^f, ^cf>  (fff^) 
SksnCf  Rutherford,        John  Murdoch^  Agent.        it  Cleric' 

'       8. 


SECOND  DIVISION. 


No.  cm. 


SM^rckim. 


ALLAN  AND  SONS    . 

against 
WILLIAM  HYND* 

lNSUEANCB.«--<;!oUPEV8ATlOy.--*^RKTE2n:XOJI.---^0flV'"''^ 

Han  is  not  pleadable  an  a  claim  for  lose  under  a  polkf  4 
ineurance  againet  on  agent  of  the  undenmter  m/m/  ¥ 
.  hie^o$on.name  for  premkume,  aliheugh theloes be kjoUt 
ascertained  cum  prooeeeu. 
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anAiHneiligM  vwU  b^.a^jusW  .on  the  same  .p^i^c^es  as  a^      *r— 
I*M'«W*J[  tiM  ««Wt»  hepft  a»d,paid  in  qwix  by  tiw  »  fol^^^^l^ito». 
Um49f^  iiberaalUir^    Allan  and  Sopa.  appoinl^d  NQ^h.ftp^^'^*^^'* 
Smut  afl.tbeir  Bub^^aits  in  Dundee.  Through  tl^eir  medi^i9|, 
WiUiaQi  lijrnd.eifeoted  various  insurances  with  the  St  Patrick 
Cmt99ff  4ui4  among  others  on  the  ships  Caledonia  and  Ata<! 
hota,  the  dale  pf  the  former  b^g  the  30tb  Novenihcvr  182£» 
lidiofi.tJie  latter  the  Ist  April  1826.    Losses  were  sqstainpd 
todff  IxMth  poticaea.   The  cargo  of  the  Caledonia  was  dwiagpd 
ia.oaiiaeq[ueiio9'o£  the  vessd  having  encountered  a  gale  at  seat 
vUeh  oUjgv^  Iw  jboi  put  into  Holyhead  on  the  5th  Peq^^^ 
182&    The  loss  on  the  Atalanta  was  paid  by  the  Jnsuranc^ 
Company  throiigh.., Allan  and  Sons,  with  whom  alone  Hiynd 
Htfwponded  on.the  sulject ;  bnt  the  company  refused  to  sua* 
tain  the  claim  on  the  Caledonia* 

In  the  meantime,  Neish  and  Smart  became  bankrupt,  when 

it  was  discovered  that  Hynd  had  not  paid  the  premiums  in 

die  policy  on  the  Atalanta,  being  L  J9.  88»  6d.    Thereafter, 

Allan  and  Sons  instituted  the  present  action  in  their  own 

uones  alone,   designing  themselves  brokers,  for  payment  of 

Aiese  premiums,  before  the  Court  of  Admiralty,  as  a  mari- 

ime  cause.     The  Judge- Admiral  repelled  preliminary  objec# 

ions  to  the  form  of  the  action — that  it  was  not  of  a  maritime 

lature,  and  that  it  was  not  brought  in  name  of  the  St  Patrick 

^ourance  Con^panyi  although  the  punsuers,  Allan  and  Sons, 

leld  no  assignation  to  the  claim  sued  for.     The  grounds  of  the 

Bdgment  on  the -latter  point  were  stated  to  be  the  defender's 

Imissions — ^that  the  pursuers  were  the  agents  in  Leith  for 

Im  St  Patrick  Marine  Assurance  Cotaopany — that  Neish  and 

jBart  acted  as  the  Company's  agents  under  the  pursuers-^ 

^  that  it  was  proved  tbat  the  defender  entered  into  a  cor^ 

■Kmdence  with  the  pursuers,  importing  an  acknowled^en^ 

JMieir' title  to  sue  for  the  premiums  m  qiiestion,      Upoi|, 

bmMts^  the  defender  pleaded,  that  he  waa  entitled  to  set 

I  the  disputed  claim  Aht  loss  on  the  Caledonia  against  th^ 

ianhuns  due  on  the  Atalanta;    and  the  Judge- Admiral 
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fl  Har.  1830.  <  found  that  it  would  1>e  AiDJurt  llh^t  the  punn^n  should  be 
^  T  — '    *  allowed  to  insist  agSnst  the  deftnder  for" the  prettltims  of 

HyiS.  ^'  *  insurance,  without  suhjectmg^  themselves  f/b  the  ^eai  df  com* 
<  pensation  to  the  claim*  of  average  l6ss;  iti  ci>'  ftr  as  that 

•^JJJJ^J^J^v  ^  *  claim  is  well  founded  ;*  and,  in  order  to  determine  the  que*. 

S^imtim.  tion  of  loss,  of  consent  of  paKies,  the  process  and  pQrodtietions 
were  remitted  to  certain  members  of  Lloyd^s  Coffee-house,  who 
pronounced  decree,  finding  a  certdn  sum  for  arerage  loss  due  to 
the  defender.  Thereafter,  the  Judge- Admiral,  *  in  respect  it  is 
'  instructed  hj  said  decree  that  the  defender  has  a  dum  against 
'  the  pursuers  for  an  average  loss,  amounting  to  a  greater  sum 
^  than  the  premiums  of  insurance  litbelled  on,  assoilzied  the  de- 
^  fender,  and  found  him  entitled  to  his  e!q)^ses.^ ' 

.     »        ,       ! 

Pur«u«i»»  Against  a  charge  given  for  these  esrpenses'thie  prnmrers  pre- 

sented a  bill  of  suspension,  In  which  they  pleaded,  jfffif^,'  That, 
Apposing  they  were  in  nb  better  situation  than  thtir  doniftitiitets, 
the  St  Patrick  Company,  still  thie  plea  of  compensation  ooght 
not  to  have  been  sustained,  founded  as  it  wis  tipon  an  ilBquid 
kai  disputed  claim  for  loss  arising  out  of  a  diilferei^t  lisk,  tmd 
iinder  a  different  policy  from  that  which  gave  rise  to  the  daim 
for  premiums.  The  cases  of  Ferrier  v,  Sandeman,  29th  June 
1809,  and  Lillie  v.  M*Kissock  and  Company,  24lh  Nov.  1818, 
settled  that  premiums  of  insurance  mustf  be  paid*,  even  where 
a  loss  is  claimed  upon  the  same  contract,  and  an  action  alreedj 
instituted  for  enforcing  that  claim. 

But,  secondly^  The  pursuers  do  not  sue  for  the  premium  in 
question  as  the  assignees  of  the  St  Patrick  Assurance  Com- 
jpany,  but  in  their  own  right,  as  the  holders  of  the  policy  on 
which  the  premiums  are  due,  and  as  the  principal  broken 
through  whose  agency  the  insurance  in  question  was  effected, 
Neish  and  Smart  having  received  the  order  for  insurance  as  die 
known  sub-agents  and  brokers  of  the  pursuers.  Under  that  order, 
ihe  pursuers  were,  on  the  one  hand,  bound  to  obtain  a  policy  for 
the  defender  regularly  executed  by  the  directors  of  the  Assurance 
Company ;  and  the  defender,  on  the  other  hand,  was  bound  to  th^ 
pursuers,  from  the  moment  the  policy  was  completed,  to  pay  to 
them,  or  their  sub-agents,  the  premiums  due  upon  the  policy.  The 
pursuers  were  liable  to  the  Assurance  Company  for  the  whole 
premiums  upon  insurance^  effected  in  Scotland ;  and  tfaey  had^ 
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ia  ppint  oitUci^  paid  ever  'to  the  Comjpai^jf,  tb^  amount  of  the  2  Siar.  isao. 
pranimM  i$  question.    No  doubt  the pumers,  besides  their   \^^  ^^ 
chmoter  of  ImJceis,  acted  also  as  the  agents  of  the  Com-pT^,??*^ 
pttHf ;  bttty  by  doing  so,  they  did  not  lose  the  privileges  at-      — r  ' 
tttdiedfto  the  former  eharacter,!  or  incur  any  personal  liability  ^'*^^'^** 
fir  theisom  of  loss  now  ascertained  to  be  due  to  the  defender.  ReUnfioa. 
TbereJsthus'no  concursos  debiti  et  crediti  between  the  pre* 
senl  parties,   even  snpposbg  a  plea  of  compensation  would 
luive  been  competent  in  a  question  with  the  eompan  j  them^ ' 
slives  suing  for  the  praoaiums. 

r  The  Lord  Ordinary  ordained  the  defender  to  put  in  answers 
to  the  Court ;  and^  at  the  same  time»  issued  the  following  note : 

*  The  Lord  Ordinary  heard  this  case  very  fully,  thinking  that 
*'k  ttvdves  questions  of  importance.     He  finds  that  the  only ' 

<  iDtaest  xehtes  to  the  expenses ;  but  as  the  party  is  clearly  i 
^  Mlitled  to  try  tiie  merits  to  this  effect,  they  must  be  consi- 

^  dared  land^  as  the  Lord  Ordinary  is  of  opinion  that  the  in- 

*  teriooutors  ^of  the  Judge-Admiral  are  not  correct  in  regard 
^  to  Tcry  important  principles,  he  has  appointed  the  bill  to  be 

*  answered,  in  order  that  the  Court  may  judge  of  the  case. 

*  The  action  is  for  the  premiums  of  insurance  in  a  policy  on 

*  te  Akp  Atafamta,  lurought  by  the  pursuers,  as  brokers.  The 

*  defender  says  that  the  pursuers  acted  as  agents  of  the  fo- 

*  rogn  insurers ;  and  they  plead  that  the  latter  are  debtors  to 
'  them  for  a  loss  on  a  different  insurance  on  the  Caledonia. 

*  Henoe  two  questions  aris^  Ist^  Whether,  taking  the  pur- 

*  suevs  to-  be  mere  agents  of  the  Dublin  Insurance  Company, 

*  eonq^enaation  i^  pleadable  P    3d,  Whether^  as  professional 

*  Iffoken,  tlie   pursuers  could   be  liable   to  such  a  plea  ?  ' 
^  The  Lord  Ordinary  thinks  the  case  clear  in  fitvour  of  the 

^  pmsaen  on*  the  fijist  ground.  Strictly,  all  premiums  of  in- 
^^flunuMe'Oiiigfatto  be  paid  when  the  insurance  is  effected;  and, 

<  Aoogli  ia  pmetice  they  may  not  be  actually  paid  by  the  in-^ 
'  sued,  tbey  are  truly  advanced,  or  reckoned  as  advanced,  bv 

*  the  farokera  or  agents,  in  periodical  settlements  with  the  un- 

*  dsrwriters.  The  policies  then  remain  with  these  agents  as 
*'  bnteie  (as  in  this  case)  ;  and  if  there  is  an  effective  insurance 
'  at  a4»  it  IS  plain  that  the  policies  must  be  considered  as  held 


Digitized  by 


Google 


4»  DSCISIONS  OF  THE  Na.  Idfc 

m  Mkr  1830a 

w.y^/'  *  by  tli^ad  89  tg«ils^  qUMchkod^  for. <be  iasiii^ ;  fev^  wUhmt 

Allan,  &c. «.    ^  a  jpremmm  paid,  Actoally  or  c<«istvu«tivd)r,  {liiieKe  '6u  ke  no 

^  *  hisiirattee'j  aiiid  wHIiout  a^  policy  in  posBeMsoii,  kgslorooib- 

imurance,      *  8tructiv6,  there  ift  no  insurtoot.  ■  But  it  b-my  cImt^  kw 

^P?**"^^^  <  that  the  agents  wouldhol  have  IweA  li^lefor  idsMfe^  erm-oiL 

^  the  very  p<^y  in  question.    Of  this  there  can 'be  no  teAt, 

^  whether  the  pursuers  were  agents  or  brokers ;  -cmdihe  dea>' 

*  nons  quoted  {Ferrier  o.  Sandeman,  99tk  June  1809';  LiUy 

<  «.  M'Kiteockji  24tik  Nor.  1818)  shew  that  the  Court  hav^ 
^  held  no  compensation  to  take  place  ia  diat  case^  erea  in  a 

*  question  with  the  underwriters.  Here,  howevtf^  the  qiisa> 
'  tion  is  wttii  the  agents,  and  the  loss  was-noton  die  same  po^ 

*  licy ;  and,  therefore,  the  Lord  Ordinary  ttiinks  that  tJuffa* 

*  was  clearly  no  room  for  any  plea  of  oompensatioii*  Tfae«Br« 
'  cumstanee  of  Ae  Insura&ee  Conq^ny  being^  domieiled  m 

<  Ireland  does  not  appear  to  him  to  make  aaydiffcSieaM'^B  ilia 

<  case,  because  the  defenders  knew  thtf  parties  with  wboiii  Hmj 

<  contracted ;  and  the  ease  is  ooe  of  eiKery  day  4«BUn«tice.  < 

^  Having  a  clear  opinicm  on  the  first  pointy*  the  Lord-  Ordi* 
^  nary  need  say  little  on  the  second.    But  it  was  admitted  at 

*  the  bar  that  the  pursoers  were  pn^iessional  brokers  at'tha 

<  date  of  the  insurance ;  and,  if  it  shall  be  held  that  they  acted 

<  in  that  capacity  in  making  this  insurance,  it  is,  ia  the  Load 
^,  Ordinary'*s  opinion,  past  all  doubt  that  they  have  a  daim  for 
^.  the  premiums,  unaffected  by  any  separate  claim  by  the  insor- 

<  ed  for  losses  undf  r  the  separate  policies  granted  to  them  by 
\  the  same  underwriters.^ 

^^^^'«  Answered  by  the  defender-*-In  procuring  the  insuraiiees  ia 
'Question,  the  pursuers  did  not  act  as  bidcers,  but  only  as 
stents  of  the  St  Patrick  Aasuranee  Company,  with  whoniy 
therefore,  in  reference  to  the  present  claim,  they  are  oompleta- 
ly  identified.  The  pursuers  do  not  in  foct,  and,  aeeoiding  to 
tiie  Company^'s  advertisonents,  were  not  entitled  to  make  aay 
demand  for  brokerage.  Besides,  by  the  form  of  theAclioo, 
.  they  are  precluded  from  suing  for  the  premiums  in  the  chaiae* 
ter  of  brokers.  The  suknraons  was  brought  into,  coiirt  as  a 
maritime  cause,  without  being  libelled,  and  upon  short  indki- 
else.    But  a  claim  by  brokers  is  a  mercantile  daim*  (Forbes 
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tarmiMdion Hm mxm footing m i{ •  tibDaetioii  wm  9(  1ibf»  p-^     r^^ 

cases  £MiBdsdti>a  by  ths  pnxmm  mWly^  uMq[)Blk«^l0*    J^gr,-    ^— T 

Aeir  osnstitusnts,*  that  d)6  de&ttder^aobdni-  baA  /iu>t  been  lU 
•qpiidatodi  long  |Ni«r  to  Ike  dats  of  flus-  aotiMk  Tli»  4«f6od6r' 
was  most  io^[ent  that  the  loBfl4imiU  be  extnqu4iciatt 
if  a  <0fiNrQaoe.to  Members ef  UoydX  wldeh  wss  die  mode  .of* 
n^ofltiiig.  diluted  daims  that  the.CoiopaQgr  .had  jdedgisd^theii^ 
1 16  adopt  .'Biit  the  Company  zeftifisd  to  ooppiur,  m  tha 
i^aetesHsy  forthis  purpose;  aod,  bjr  retaming  the 
i«n vhiohthedaimNstsd,  till  an  anKpealiQUrWfus 
itOftheJadge^Admiral^r  thw.  ieeeareiy»  they  pie^t 
Tented  die  defimderfiDom  getting  it  eoftstilsited  himself,^  a 
eomt<lf  lalr^  Nezt>  the  drcumstaaoe  of  the.prefBiittni  here 
anting  npon adiiSerent  policy  fivm  that oa  wbidi  the  loss  is 
dsomed^  though foundsd on  by  the pniBuere^  is  truly  ia&mur 
of  ^e  defender.  It  is  taidthat  a  ^*eniium  of  insuranee  isal* 
wi^  payable  when  the  insuranee  is  eflfected,  and»  therefotOi 
it  is  not  a  ground  far  withholding  payment  of  the  {n^mimn^ 
that  there  is  a  daim  for  loss  which  remains  to  be  settled* 
But  the  case  is  quite  different  where  there  is  a  loss  on  a  for- 
mer policy,  which  has  occurred,  and  f<Nr  whidi  a  clmm  is  out« 
standing,  before  the  time  when  the  premium  in  dispute  comes 
to  have  any  esastenoe  at  all«  At  the  time  when  the  policy  on 
Ifae/Atalaiita  wa»effbcted  in  1626,  the  defisnder  was  already 
a  creditor  of  the  Assurance  Conqmny  for  the  loss  on  the  Cal^ 
donia  that  had  arisen  in  Becember  188& 

Further,  this  is  a  foreign  insurance  company ;  and  it  would 
have  been  unjust,  by  refusing  to  sastain  the  defence  of  com* 
pensation,  to  put  the  defender  to  the  neoeesity  of  enforcing 
Us  oonster  claim  in  a  foreign  court,  though  capable  of  being 
instantly  verified  in  thb  action. 

The  Lard  Juttke^Clerk  was  of  opinions  that  the  speciahiei 
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^tid^  oil  hf^k»  puim«rt  ^BiidilM'tito  Sudgnmit  Motpbb- 

jCorrf  (S^MAwr  ]iad  notr  the  k^st^dMbl  tiuit'  tibs'-yriid^ 
stated  in  #ienotto  of  tiid  L^id^^Oidiiiaiy  Wer^ptirfeo^ 
founded.  But'  hkr  LordfiUp  wa^  iMrt  sim  Olit'il^^fiAnred 
lEt>itt  tibds  limt  t&e  Jiidg^AdariraTB  deera*  ww  wimg^'^te- 
cau«e  it  seemed  to  have  been  the  wish  of  the  pnrsuert  Acn- 
ffdv^s  that  the  chum  for  loas  should  he  adjusted  in  this  actioii. 

LorAf  Piimiay  tmd  (Xnsffete  thought  fiie  Jurige^Ai 
mind  ought  to  have  dedded  the  question' fai  eoaformity  vtt 
tte  priuei^e  of  (h^  eases  of  Fsrritf  and  Li^*,  and  ghmi^ 
medialie  decree  for  Ate  premiums/  wtthoofty^Brd'tO'lhe'de* 
jEmdeSr^ cUtfan  fo»r  loss.  *■-  r- 

Tke  Court  suspended  tfete  letters  sfanifliefter  ;<fliMi^eda» 
diictioa  of  1ile'Judg6»Admii«rs  decree  at  the  dafendert  » 
stabce,  and  sustained  the  reasons  of  a  counter  reduotion  Knngll 
hy- the  pursuers;  andfoond  them  entltM  to  eA^penscB^  sid|^ 
to  modification. 


Judgment. 


,  MisAgont    For  the  Defender,  JE»Miii/Fao.r/<fS^>,JV;f«i^  Mi^ 
andMiUer,W.S.Ag^U.  7.  Clerk.  . 

s. 


FIRST  mviswir. 


No..  CIV. 


3iran4JU0ft 


STRANG 
WILSON  Avn  AIKENHEAX), 

BiL^  OF  Exchange. — Pa£sc&irTX0K.-*/ni  an .  actifin  (»  ^ 
prescribed  biUj  an  which  there  were  markings,  of  pasM 
paymeniSy  after  the  siw  yeare^  by  one  of  the  acceptors^  tki 
other  accepbvrsy  while  pleading  preecriptiony  Aoct/fj^  ^ 
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No.  104         couitT  t>r  fiBssibKf  m 

^  Me  principal  a^eepiori  and  hmmn^^fmii  fefereMe  ia    ^^^^ 
oathj  admitted  their  signatures  to  the  bUl^  and  Moii^Aiy  wibm,^ 

had  neoet  paid  ansf  of  the  &(mtmte^feuwi  that  they      

^emiiMefertheiMbt,  oUhavgK  they  ^ated in  their  wrthe^^^"^ 
tha$  they  did  not  cfmeider  th^  4eere  owing  any  part  of  Ft  mtjgtHmt 
the  eum  ceniained  in  the  biU,  and  had  receiaed  n^  valM 
for  it. 

Ih  Dieeember  18S7,  Strang,  as eoUectorof  Ae  Silbride  JFar. 
vaamf  Soetety,  br<Nlght  am  actien  before  the  dbeiiff  «f  Laaadc- 
flkire  against  Hugb  T veedale  and  the  iiekmdem^  Wila^i  and 
Aikeobeail,!  for  paymtiat  of  L.1Q0,  being  the  mm  contained 
in  a  bill  drawn  by  the  pnrsner,  as  collectof  of  the  aacietjr^  ttpQii« 
and  aveepted  by,  the  defeadersv  under  dednotien  ef  eertain  par^ 
tial  paymenti,  td  account  df  prineipa)  aild  interast)  made  b)- 
Tveedale  after  tiie  elapse  of  the  six  years,  and  matted  oa  tlai 
iMMk  of  the  biU.  The  biU  was  dated  6fli  August  181?,  and 
payable  three  days  after  date. 

No  appearance  was  made  for  IVeedale;  but  for  the  other 
two  defenders  it  iras  pleaded-t^ 

1.  The  bill  is  prescribed. 

2.  They  denied  that  they  were  due  any  part  of  the  sum  sued 
for,  or  that  they  ever  received  any  value  whatever  for  the  bilL 

S.  They  were  merely  cautioners  for  the  princiiial  dditor  in 
the  bill. 

4.  As  cautioners,  they  pleaded  relief  from  the  obligation, 
the  septennial  prescription  having  run. 

The  sheriff  allowed  the  pursuer  <  a  proof  by  the  oaths  of  tiie 

*  defenders,  James  Wilson  and  William  Aikenhead,  <tf  thesnb^ 
^  sistence  of  the  debt  libelled  on.^ 

Both  defenders,  in  their  oaths,  admitted  their  signature  to 
the  bUl.  Aikenhead  being  interrogated  ^  if  he  made  payment 
^  to  the  pursuer,  the  drawer  of  the  bill,  of  Ae  sum  therein  ? 

*  depones.  That  he  never  did ;  and  the  deponent  adds,  of  his 

*  own  accord,  that  he  never  got  any  value  for  the  said  bill, 

*  nor  did  he  know  that  any  other  person  got  valae  for  it.  De- 

*  pones  that  he  does  not  consider  that  he  is  owing  any  part  oi 
^  the  sum  contained  in  said  bill.^  Wilson^s  deposition  was  in 
the  same  terms. 
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NcKlOi. 


BtlBIlg  V. 


.  Upon  «dvUbg  ilbeei^iiegmaA^^  ipM 

the  defenders ;  and,  on.advLsiiig  ft  ]:QcIwiuiig  pe^t^P^  j^  v>t- 
swers,  he  adhered  by  the  following  iuterlocutor:-*', Haying 
'  considered  the  recl^niing  petition  andanswers,  and  reviewed 
^  the  depoflitionsj  &c.  fix^da  that  t^e  debt  which  w^^f»J^^pa^ 
'  by.  biU  accepted  by  the  de&nders  is  proved  to  ^bf$,  reitiiig 
'  owing  by  their  oaths ;  a^d  ^ds  that  the  statementa  pr  ex- 
'  planationa  which  the  defenders  have,  of  their  .own  aocqcd, 
*  added  to  their  depositions,  are  irrelevant,  to  the  effect  of  in- 
\  vi^idatiiig  the  ancqnivocial  admission  that  the  d^end^pi  ac- 
^  cqpted  th^  bill  in  question^  and  have  never  pajid  iV 


Defenders* 

Fleas. 


.  The  defenders  adyocated^  an4  p^<ije<2T* 
,  The  bill  or  dpeument  founded  on  having  b^  pf^aqriM 
befiMra  actidi  was  laisedf  it  waa  not  coffipi^ent^  ^^jpua,  ffloa 
it:  The  oatb?  of  the  defenders  do  not  provce  J)^t^^|[.  PWV* 
It. was  oeceasary  to.  prove  by  their  oaths  th^tffd^,|debti;p[9s 
constituted  against  them,  and  that  tbis  debt  still  escisBted.  .  JJ* 
Ihough,  in  the  case  of  M'Neill  v.  Bhiir,  21at  Jan.  1325,  it  was 
1^  that  a  party  who  admitted  that  he  subscribed;  the  .bill  was 
liable,  notwithstanding  he  stated  in  bip.oftth  tJiiiit,b^r^vad 
no  part  of  the  value ;  yet  it  waa  held  by.  all  the-  J,ud|^.tM 
it  was  necesNMy  ta  prove  by  the.path.9f  th^  partij^  <tM  ▼^ve 
bad  been  given  for  the  bill  upon  the  feith  of  their  8ub6criptioi& 
TIbis  b  not  proved  by  the  oaths  of  the  defe9deia9*  It.  was  ne- 
cessary  to  prove  the  constitution  as  well  aa  the  subsistenw  of 
the  debt  by  the  defenders^  oaths ;  Little^s  Trustees  «.  Baird, 
Slat  July  I827. 

'  Even  if  it  weve  proved  that  the  debt  was  resting  owing  by 
the  other  acceptor,  the  defenders,  being  cautioners  for  hioi, 
would  be  entitled  to  the  benefit  of  the  septennial  prescriptbiL 


Puisoer^ 

PlMS. 


Answered — The  bill  libelled  on  is  framed  in  terms  suffi* 
(gently  correct  to  shew  that  the  defenders  at  one  time  under- 
took to  pay,  and  became  bound  to  the  pursuer  for  the  amount 
The  subsistence  of  the  balance  of  the  debt  is  sufficiently  proved 
against  all  the  defenders.  It  is  proved  against  Tweedale  by 
holograph  markings  of  interest  fay  him  on  the  back  of  the  bill, 
after  the  six  years  had  ehnpsed ;  and  the  other  defenders  hare 
admitted  upon  oath  that  the  bill  n  as  never  paid  by  them. 
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As  Hie  part!6§  vtete  01'  hmndVy  Hi^  bOl  t(nijmxsQy  aAd  8  Ifiu.  iMl 
geveriflV,  <He  geptenxiial  prewBfiption  111 ^fi^ouir  df  ciiutlcmen  to    '•*"v*' 
not  ip^cMe  to  tfah  case.  IvSm,^^ 

Th^  LbritOrtiiiiiy  repelleft  the  reflsons  tf  AdVoeittibii,  MidJ^*^ 
added  tbefijtfowing  note:  *  The  onlf  reason  of  atdroeation Pt mt ^m^ 
^  UBisted  on  at  the  bar  was  l9iat  fotinded  on  the  terms-of  the 
^  oaths,  which,  it  is  said,  do  not  prove  the  constitution  of  the 

*  debt,  in  respect  the  advocator  swear  that  thef  receired  no 

*  Valne  for  tiie  bill,  and  tliat  they  do  not  know  ^t  any  pe&r- 

*  8on  did.    Bnt  what  was  referred  to  the  adrocators^  oaths 

<  by  the  sberiflTs  interlocutor  of  6th  June  1828,  was  not  the 

*  constitution,  but  the  snbsiitence  of  the  debt  libeBed-^the  c^n- 
^  stitufion^  it  is  presume;  bemg  thought  to  be  ^liff  d^ntly^  lid- 
^  mitted'in  Ae  previous  pteadmgs ;  and  When  the  Lonft  Ordi. 

<  nary  cotosideku  the  «Urd  defence,  in  which  the-  advocktors 

*  stated  fliirt' Wey  <  were  merely  cautioners  for  Uie  plincij(»l 
^  debtor 'inHbe^  bill^*  he  thinks  the  sheriff  was  JuslMiM  fai  cJin- 

<  fining"  the  refeiience  to  the  subsistence  of  the  debt.    The 

<  etatenieiit  in  tbSs  view  which  the  advocators  chose  to  adject 
^  to  th^ir' baths,  as  to  their  ignorance  whether  Tweedale  had 
^  Wef  got  valiie  for  the  bill,  was  both  irrelevant  and  inoonaia^ 

<  tent  With  thar  j^revious  statement  on  the  veoord.*  ^ 

The  defendttre  redaSnded;  hatihe  Court  imanimeuslyadijiidgiiieBt. 
lierecL 

L§rd  ITrnhn^  Ordiuiy.       For  Punuer,  Cm/tn^hmi^  rtfwdb  «m4 

Gmhgm,  W;  S.  A^geaUt       For  Beteden,  JtoMm.       VFgihm^p^m 

aad  Ma^  AgeatM.  ,  J7.  ClezL 

T.   * 
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No.  CV.  ^Mwn^Vm. 

Mm  a.  M.  ROBERTSON  and  iOrasxt. 
.  OE0B6E  ROBERTSON  BARCLAY  a^i>  Otesu 

Tbvst^-— ^  truHer^  iusho  had  conveyed  aU  kU  prop&rhf  iy 
trust-diaposUwn  and  settlement  far  ,jfgrti4Mlar ,  puffomf 
under  reaervaiion  of  a  power  to  revoke  or  aUerj  kamf 

.  mibeequentiyy  m  a  kUer  io  hie  trmteeSf  ^^^dar^d  thai 
he  had  mdinqmehsd  lany  thought  of  oddity,  to  J^  aH' 
ifHed  properiy^  m  directed  bg.  the  truet-deed^  tbisfawd 

.  iobea  efficient  declaration  of  his  intention  to  repdb 
Atf  trust-deed  to  that  eoftmU. 

In  ISaSf  the  Me  Dr  Svme  RobertBon  Bfuxilaf  .execii\toda 
triMtidiqpQdtictt  «^4  (KOtttemeiLty  conveying  his  w\xQi^]pffiiiftl 
to  trustees,  for  the  uses  and  puipose»  th^veia  igeAtionftl,  n> 
senring  power  to  alter  or  revoke,  in  whole  or  in  part ;  and 
ttadingiihe  trustees  tojbeguid^iaeirery  pwct  Q£dieti;Bitbr 
any  misrive  letter  or  odier  writing  he^-should  leave.  Oneofdf 
purposes  of  the  tmst  was,  that  in  case  of  any  8i]i]ila8  monej  je- 
inaiMDg  in  the  ttuste^'  hmds^  Acgr  mere  if^M^jH^  to4kt 
eztent'of  iL.3000,  hitiie  purdiaas  of  lavAkte  be  MtaifediB 
the  same  terms  as  the  other  estates,  which  were  strictly  «i- 
taiied  to  Greorge  Robertson,  the  truster's  nephew,  and  the 
other  heirs  of  entail ;  and  whatever  surpltts  thece  should  be, 
over  and  above  the  said  sum  of  Li.3000)  was  to  be  eaqdojvd 
in  such  manner  as  the  truster  might  by.amissivja  letter  divect 
On  the  27th  September  1894,  he  addimed  the  frUeviBf 
letiter  to  his  trastoes  :-^^  Im  consequence  of  the  xeservatkn  ii 
«  mydeedofsetdsmefttof  18th  July  182%. in  negacdtodM 
<  disposal  of  any  overjdus  money,  after  the  purdiase  oftbe 
*>  lands  mentioned,  to  be  added  to  the- property  ^conveyed  nder 
^  entail  to  my  nephew,  George  Robertson,  I  hereby  iindk 
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'  that  irkaterer  monies  may  ranain  undispoBed  of  by  ma,  4  Mar.  iiBa, 
'  ahall  be  dii^ided  in  equal  portions  among  my  nieces,  Aim,    '^'v'"^ 
'  Mary;  Ac  J^^SS^ 

On  the  16th  September  1^6,  he  addreBsed  the  following      r 

holograph  letter  to  has  trustees : — '  I  think  it  proper  to  say       ^'^^ 

<  that,  before  making  the  distribution  of  my  property,  as  stated 
^  in  my  missive  of  27tfa  September  last,  I  had  relinquished 

<  eyery  thought  of  adding  to  the  entailed  property,  and  felt 

*  sensiUe  of  the  duty  I  was  under  to  provide  for  my  brother^! 
'  daiighttfs;  aftid  I  trust  that  my*  nephew  G*eoige  will  still 

*  &d  that  he  has  a  competency  .** 
In  a  prooess  of  nraltiiAepoinding  brought  by  the  trustees  af- 
ter Dr  Barcla/s  death.  It 


Pleaded  by  the  Meeeo  That  the  terms^  the  letter  of  16th 
September  1825  shew  that,  at  that  date  at  least,  Ae  truster  had 
recalled  his  curiginal  intention,  and  had  relinquished  all  thonghla 
of  adding  to  the  entailed  property,  and  determined  that  the 
sums  formerly  directed  to  be  so  employed  should  go  along  with 
the  other  surplus  money  in  the  trustees'*  hands  in  fiavour  of  his 
nieces ;  and,  therefore,  they  claimed  the  sum  of  L.3000,  as 
well  as  the  other  surplus  funds  in  the  hands  of  the  trustees^ 
and  remaining  undisposed  q£ 


It  was  pleaded  for  the  heir^-That  the  terms  of  the  i 
misave  letter  al  16th  September  182S  wene  not  in  lawman 
eflfectnal  revocation  of  the  provisions  of  the  original  trust-deed ; 
and,  therefore,  Iw  claimed  that  the  sum  of  L.3000.  sbonUl  b» 
laid  out  in  the  pnrdiase  of  land  to  be  added  to  the  other  mi^ 
tailed  estsftes. 

The  IaoA  Ordinary  preferred  the  nieces ;  aad  added  H^ 
following  note :— -*  By  Ae  first  missive  ^f  27th  Septasihar 
'  1834,  the  testsAor  bequeathe  to  bis  nieces  whatener  mMiaf 
^  may  remain  ondispoaed  of  by  him.  J^*theiseoond.misnva 
^  letter  ot  16th  Sqitanber  188S,  he  dedaies  that»  befonsllie 

*  date  of  the  preceding  misESve,  he  hadidetenniBed  not  to  maka 

*  the  addition  to  the  entailed  froperty  contemplated  in  di# 

*  tniBftdeed.    He  did  apt  eacpress  this  change  of  intention  i]| 

*  the  first  missive;  but  the  second  missivo  necessarily  impUcf 


Digitized  by 


Google 


4M^  DECISIONS  OF  THE^  Ni^.  105? 

4  Mar.  110^.  <  tliat^  at  Its  date,  namety  in'Slsplteittl^  KBS,  lie  cwtfl>urt'ta 

w/    '     /^  *  ^  of 'the  same^nitttd  b»  in  ISeptember  MM^  Ai^M  adMAni' 

«.  Buclmy,'!^^  thould'b^  ihade  to  the  entailed  property ;  md  iftlifttdlm: 

— —       *  fbi«  operate  as  a  rerocation  of  the  infltniet&ii  to^OM  Hftee 

'  in  the  tfiiert^deed.^'  ''Thte  ftnd  faiikieAv,  feeingf  elhcii  iltiftiit 

<  disposed  of^  must  of  oonseqnence  p>  t»  liwuiecesA  *  -  -i ' 

Judgment*!        To  ifais  Interlocittor  Me  CVwtf  unafltooiiflly  "adb^^       * 


£«rtfC«f«ftMiM^OrdiiuiT7.      Act.  CMfiMr%  a  AMto       -AltJVw^ 
/Vm.  (J^fg^)SloddaH.     W.  Roberitmf  W.  &  Agent.        H.  Cleik, 

,  -     1  T.    . 


SECOND  DirtSION. 
No.  CYI.  4  March  1830. 

ANDREW  DUNCAN 

against 
THOMAS  DUNCAN. 

FoEEiovEB.— Process. — A  pursuer  who  had  gone  abroad, 
penderUe  ttiej  found  not  obliged  to  appoint  a  responsible 
mumdatary^  though  dUeged  that  he  held  no  property  or  ef- 
fecte  in  this  country,  and  had  left  it  animo  remanendi. 

The  pursuer  having  gone  al»xnid  during  the  dependence  of 
this  action  was  ordained  to  produce  a  mandate  for  canyiog  cm 
the  proceedings.  His  agent,  accordingly,  proposed  to  sist  ons 
James  Rattray  as  mandatary.  To  this  it  was  objected,  thst 
the  proposed  mandatary  wavnota  resp«fnsibie  pc<taon,  being 
the  mere  semint  of  a  miller,  without  toy  \m>peffty,  and  bar- 
ing no  other  means  of  suhsnltaioe  tiuun'  Us  H^iges,  and  there- 
to^  quite  unable  to  pay-any  part  even  of  *  Hie  past  expenses: 
Thitt  Ae  purauer,  ifrtio  was  in  r«dueed  eircumstene^,  about  a 
year  s^  had  absconded  to  America,  animo  remanendi,  at  least 
wkfa  no-intentioQ  of  returning  until  he  should  learn  the  teso^ 
of  the  action ;  and  had  left  no  prop^iy  or  effects,  and  had  no 
longer  any  house  or  domicile  in  this  country ;  Hope  v*  Mutter, 
10th  June  1797  (Mor.  4646). 
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ThftiMmcf  of  dAiftetomeiit  was  denied  on  fbepart  of  liie^  ^^*  ^^^ 
jwnmar;  wd^  apartiBidBr,  itwvB  affinoed  tiud^die  pqwuer  j^^^j^  ^"^ 
Ind  oiil]F  Jaleif  gone  to  PxiaeeEdward^fl  laland  lor  the  pur- Duncan. 
poiBrf  noorcriiig'iin^ertfbdQiigmgto.lumthff  T~* 

ntomioScattaadaoaoaaaslusbiiaiiiffMa  ivm  finialied.  iv«^^* 

It  ns,  thcreioray  BuuBtaiaed^.that  the  defender^  g 
gitioBs  with  nguA  to  the  drewmfitancw  <rf  the  projpoiied  man* 
datary,  who  was  not  said  to  be  bankrupt^  were  irtelevant  i 
GiIlMpie#.Sootl,S9tliJaa.l888.  > 

The  Lord  Ordinary  found  no  sufficient  objection  stated  to 
Ae  proposed  mandatary,  and,  therefore,  allowed  him  to  be  sist- 
sj ;  and  the  Court  unanimously  adhered*  Judgment* 

XW  AiftHbi^  OnUunyt  For  tlie  Pamier,  Orwftm  J?«aL  IR& 

'Dim,  W.  S.  Agent.  For  the  Defender,  D.  M'-NM.  Tod  lb 

Wri^y  W.  S.  Agents.       B.  Clerk. 


SECOND  DIVISION. 

No.CVn.  4iMar^ldaO.  ' 

JOHN  STIRLING 

JOHN  AXD  Mm  LANG. 

hooBS8.-^TATiTTE  6  6bo.  IV.  c.  120,  Bnm*3.^Jn  octiof^ 
k^mng  ofrnduied  far  sum»  isAidk,  in  the  narraihe  of 
tkemmmfim^  tMnsM^i.ioJuiw.been  conMned  inem^ 
Mt^hm  th09r0m  spafffUdf  and  which  had  faUm  umkr 
th^s^iOfprnM  limiati^/^^fMmd  thai  m  JeU»r^  mgnedbg 

fimttied^mttuan^indipawkni  and  mMMng  acknowledge 
"mmd  of  the  debtf  inteigmettUwaB  noto^fofthin  theeum^ 
ifwm  ae  a  ifTQund  of  action*  .' 

VoL.V.  li 
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BBCisiam  or.TiA 


AKtf^ 


Stirling  v; 

SlaL  6  Geo. 
IV.  c  120, 


^y^:^:  "Pi^s  ptinfaer,  b  ISfi?,  misea  n  suadfciiMis'igsaul;  te  Marine 
iaffTeptteeiAingtiie'lateWfflikmLaiig,  Idikk'setrftrBi,' ^Tlil 
«  Wimam  Lang  of  Lejt^  in  th^  c<>mitjr  of  SliriiBf,  wA  jttflf 
.«  i^UMtei  ud  leattiig  Quriiig  to  Um  neoA  ffdlm  StuSif' (tte 
'pttimiar^s  &tfaer)  *  at  the  time  of  lus  death,  the  fcHoiringailK 
.<  of  numey,  vis.  Primo,  the  sum  of  L.lOO  steilfaifyaiMtlkilB- 
f  gal  xDtereit  thereof  from  and  after  the  ild  day  of  Janelffl) 
^  under  deduction  of  L.5  pdid  to  account  tbeKof  oa  the  iM 

*  day  of  December  1811,  confonn  to  a  jotting  written  ontl» 
(^  Wkofitta  bOliiAmediately  afte  nieiitumea,  and  aUinil 
f  mim  of  L.lOO  steriing  is  contained  in  a  ImU  for  the  mi 

*  L.105  sterling,  dated  the  SOth  day  of  Maif^  IflfH),  bwn)^ 
^  the  said  now  deceased  John  Stirling  upon,  and  accepted  bf ,1k 

*  said  also  nbw  decease  TfVilfiam  Lang,  payable  tti^^tenhlMi 

*  after  date.  Secando,  the  sum  of  L.llO'sterfittJB;,  and^ 
'  sum  of  LJ.10  sterling  is*  contained  in  a'blli'lbr  tbemnof 

*  ry.116.  10s.  sterling,  dated  the  14th  day  of  December  Wilt 
'  drawn  by  the  said  now  deceased  John  Stirling  upon,  andae- 
^  cepted  by,  the  said  aldo  now  deceased  WilUam  Lang,  ant 
<  payable  twelve  months  after  date  :^  That  the  defenders^  tf 
representing  the  said  deceased  WilHam  Lang,  are  jointFf  tat 
BeveraUy  resting  oWtng  to  the  pursner  '^  die  foresaid  aerml 

sums  of  money  which  were  due  by  the  said  deceased  ^ 
Sbni  Latfg  to  Ae  said  also  deceased  John  Stirl&g^  arif^tk 
legal  interest  thereof  from  and  since  iiie  date  at  whiicfa  Ae 
same  became  due,  Hb  Shir  mentioned,  tunder  deduction  of  L5 
paid  to  account,  as  afores^ :  That,  after  the  decease  of  Ike 
said  John  Stuffing,  rarlous  disputes  afdserWween  Ins  re|ll^ 
sentatives,  or  those  entitled  to  take  up  his  successicm;  M 
in  oonsequfence  Aefeof,'.^.  *  no  I^  title  to^ilie  fiMiii 
estate  of  the  said  deceased  ^ohti  Stiifii^  could  be  Md^> 
till  I3ie  year  1826 ;  Ad  during  ifie  intervii  totWMiiliit|)0- 
riod  and  the  deafli  of  the  add  J<^  StiAhrg;'  aH&M^ft^ 
said  sums  due  by  the  aud  deoeased  William'  Ut^'^Mi  ^ 
fibred  to  be  paid,  still  Aere  was  no  pevaon  or  penoas  faarinf 
hitksredt  -who  bad  i  legal  ttthJ  to  tteA^  piiyMfetif  "tMitf; 
tmta  1^' 'Mk havfi^ %Mi  VMtM^in ^e i^imd^ *ak !&«• 
said,  he  frequently  desired'  tbadeiiui9^^iMriftlHr/M^ 
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m^ 


//  I  ^ 


«i^;DEitt^,.4u^ded;  in  >FWW.  a9.t9.tM  effMst  of  llie  letter 
W(jiwdcwter€*l:Cww(?. .  ? 

In  these  papers,  accordingly v the  point  was  aligned,.  irliethe#> 
lis  letter,  either  per  se,  or  in  conjunction  with  the  other  cLr« 

Ii2 


^.:i 


tMrnvfthfi-fimefiddsomsy  and  of  tliekgall^tawt(liere«f  4nMll4Mttf.iau 
wi4i»pm^  *»*».;*t^}rlw*  th«  feicwid-^bifls,.<  ]^  wW4^:  ***g227^  • 
Imne  i?,^;(m^^^|^^pa]g|ie,  c<p^.  mppf^retfri :  TbftiSttinpJf3W»£,^**''  ; 
4^lie^,c€m^^  tNt.tlw  dp<i$n4eni  qt^  p  }^4$fi^r^f  -1^. 
^.W*W»*If-  iW4^«Bv«qiJl|r^ . tp  4n^,p|i7mnt  tp ,  tb?  .»WWP#;^^^'^^  : 
^.|J|0  §w4,J<jb|i  ^tir|ii^,{.o£  lihe  f^^ 

'.f|l;U)itf)rf^t..the^epf  (fr^iQ  and  ejbce  tj^p  sliid  2d  d^  ojt  J[mi^ 
ilfilly  an^  xr^.time oomiAg  tiU  paid,  under  deduqtlpn  of  .t)io> 
Lf!>r^id  null  of  L,5  sterling  paid  to  a^poiml  tberec^f  on  tM 
'  fining  djfjr  0/  .Deiceiqber  1.8U,  ,  SeQundQ>  olthe  fQTfmi: 
,B\fm  of  L.1J.Q  8terling<^  and  of  th,e  legal  interest  th^eof  from 
i,|iNl,j%e  fff^  17ijbf  dajr  of  Poc^er  18,12»  und  In  time  eopn^ 

.W>Ujl.IW4^'  I.  ^  / 

M^j^  49^^94^  N^^ng.  pleM^  the  ^t^t91tor;r  lipijtatipii  ii|: 
pjf  ,4  fl^?  rij^  «f :  ^tipn  091  tji^  l^il|s  mentioned  in  th^  ^^ 
If)f^,a9|i,w,lti<^  (X)|itaiii(^  tl^^  nups  .<?oncluded  fo>»  tiiepni^*- 
^.in.pi^.  t^  ^ide  ijl^atr  |^le%,piro4uced  and  fouiided  on  i^^ 
i^«ftf  ftles^t^  by  >ViH^wiiLangf  tbe  w^ept^r  of  the  bUi?,  j»d«i 
liws^flp  ^^  bnfbaiftd  Qf  one  of  Jiie  represent?^tjives  of  Johili 
l^%g>  tti^^priig^al  alitor. ji|^  tb^  byis,  and. dated  ?2d  Np-j 
pb^JSJl;*  Crrr'  Sjjr,— On  my  applying  to  Mr?  Stirling,  rdicli 
of^Jphi^. Staling,  fermer,  Castlecary,  to  pay  twq  bpl»  ^NwR/ 
l^^er  ^v^bi^nd^  and  accepted  by  me,  she  informed  me  that 
illMve IS  a  4^p;itte. between  you  and  ber  soa  concerning  hisr 
ikod^MlB^e<^»  dnd  ti^iat.the  two  bilk Jhaiwheenpnoduc^ 
^in]i):p(9o^    I. baye.to  intimate  tp  you  that  I  bave  bad  the 
9fifipj;j&^  jtp  pay  thepe  bills  j^n^e  tha  tarm»  and  is  now 
|9itjn^tb«,))yaq,k>.«Q..that.  ym  need  not  expect  uKMiethan 
kapk m^c^ in f^^^.  ..Provided  you  and  the  contepding 
lai;^ , can .ag^ei^.t^  deliver. me  up  the  bilb>  I  am  ready  to 
|aj.  ibk.  H^anpy .  in  twwtj^fQni:  bpnjrs  waroing,' 
7bf.X«<^.Ql3iina^^  in.  nesgiect  the  pursue  had  failed  to 
Iw  in  a  minute  of  xe&rencei  suatained  the  defenceflw.  and  aflaDil<^ , 
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DECISIONS  OF  THE 


No.  167/ 


StlTlteS«b 

Lwig. 


iM$T.  lata.  Gttmsttmcefl  of  fhe  case,  constituted  an  eflfectual  oblJgatiofn  kfr 
tiie  debt  in  quei^tion,  independently  of  the  tills ;  but  it.  is  unne-- 
cessary  here  to  state  the  argument,  because  the  case  was  uM- 
matdy  detefmiiied  on  the  prejudicial  plea,  that,  esto  the  letter 
were  a  valid  document  of  debt,  it  could  not  receive  etfeet  under' 
the  present  summons,  in  which  it  was  not  libelled  or  set  forth' 
as  a  ground  of  action  ;  Murdoch,  Robertson,  and  Company,  v' 
Lee,  m  House  of  Lords,  26th  Nov.  1801 ;  Stat.  6  Geo.  XV: 
c  120,  §  2 ;  Robertson  and  Others  t^.  Farquharson,  25th  Yeh.  • 
1829 ;  PoUock  v.  Gilmour  and  Others,  28th  May  1829 ;  StillV 
Trustees  v.  Chivad,  12th  Nov.  1829 ;  BeWs  Com.  I.  894. 


StaLSGeOk 
IV. «.  120, 


Pimocr^s 
Plea* 


Opinion  of 
CourU 


'  On  the  other  hand,  the  pursuer  pleadei — ^That  the  aetioa' 
was  not  laid  upon  the  bills,  but  expressly  upon  the  debt  itself' 
ittid  likewise  upon  the  offer  or  promise  which  was  made  by  the 
original  debtor  to  pay  the  money  during  the  dependence  of  the 
proceedings  mentioned  in  the  summons.  The  statement  of  the 
sums  claimed  having  been  contained  in  certain  bills  is  merely 
introduced  narrative,  and  by  no  means  as  an  essential  part  of 
the  subsumption  of  the  libel.  Accordingly,  the  conclusions  of 
the  libel  are  specifically  for  payment  of  the  foresaid  debt  itself, 
in  exact  conformity  to  the  subsumption,  and  bear  no  reference 
whatever  to  the  bills. 

•  The  Lord  Justice-Clerk^^Mj  doubt  formerly  was  with' 
regard  to  the  form  of  the  summons,  whether  the  conclusion  was 
not  for  fhe  sums  in  the  bills,  independently  of  the  obligation 
in  these  documents.     But  I  am  now  of  opinion  that,  undtf 
this  summons,  and  adhering  to  the  rules  laid  down  in  similar 
GVses,  particularly  the  case  of  Farquharson,  it  will  not  do  to ' 
found  on  the  letter  in  question  as  a  separate  ground  of  action.' 
This  letter  is  not  libelled ;  it  is  only  said  that  the  sums  sued' 
for  were  ofiered  to  be  pfliid.     I  am  not,  however,  prepared 
to  say  that  the  letter  may  not  be  the  foundation  of  an  action ; 
and,  therefore,  there  ought  to  be  a  reservation  of  any  compe- 
tent action  in  relation  to  it. 

Lord  Cringletie  concurred. 

Lord  GlefUee — I  am  of  the  same  opinion.  It  is  impossiUe 
to  say  that  this  letter  is  set  forth  as  a  ground  of  action.  I  am 
certiainly  for  reserving  iany  right  under  it 
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lard  PUmWy-^l  thbfc  the  Lord  .Ordinary^s  iBterIocator4  mm.  issai^ 
right    The  letter  might  hare  done  if  written,  after  the  six  '^-y^'- 
yean.;  but,  being  vithin  that  period,  it  cojRestp  nothing  at  ^^* 
•11,  being  only  an  acknowledgment  of  the  debt  in  the  bills  aa/'*"^' 
•t  ita  own.  date.    There  might  be  an  evasion  of  the  statute  in  ''»'»<**»• 
wwjr  case,  if  action  could  be  sustained  on  this  letter.  X  do  not  f^^  St 
Ht^  the  proposed  reserraticMi.      In  my  opinion^  the  action***  *•       .  ' 
Jnetat  to  be  reserved  would  not  be  a  good  one. 

The  Court  refused  the  reclainung  note,  wiAout  pr^udice  Judgment, 
te  a^  cono^teDt  action  founded  on  the  letter.  , 

Uri  MfdKifn,  Ordinaiy.  For  the  Pu«uer,  Dean  tf  Fae.  (J^tf)  J. 
ilillir.  Jame*  Bnm,  W.  8.  Agent.  For  the  Defeadera,  £M,.0^ 
(H»fi)  /mm*  Jmknon.  Ctrnptttt  mnd  Bwtdde,  W.  8.  Aaeat^ 

/•CJe*.  ^ 


SECOND  DIVISION. 

N*^CVIIL  SMttrch\2S0. 

BROCK 

ogainat 

CABBELL  AMD  Othbbs. 

Taci.— Assignation.— Ri€kHT  i»  Sectoity.— .^»  «w^n<|. 

mofa  leate,  made  far  the  purpose  of  creaHng  a  aeeurity 
:  *n  favour  of  the  assignee,  by  interposing  him  as  a  prin. 

<^  tenant  between  the  la/idlord  and  the  cedent,  but  nqt 
■'■  ¥»gfoll{twed  by  any  possession,  either  natural  or  civil, 

«» jAe  part  of  the  assignee,  althmgh  intimated  to  the 

^'''''^'^fd,  is  ineffectual  against  the  credUors  of  the  cedent. 

^«  ewe  is  {dready  reported,  of  date  29th  November  1822 ; 
«^  *e  decision  then  pronounce  having  been  appealed  from, 
^Honse  of  Lords  remitted  the  cause  for  re^nsideration, 
»w»  instrofitkiM  to  the  JMriaion  before  which  it  depended  to 
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/^^  clb  "^*^  ^*  questioni^  of  WihUkfefc^.  ''»  *  "'• '    ^"^^  ^^  "  ' ' 
bdl,  *c!       ' ,    The  ciftmngtandes  Viut  of  whidK  Oke  a^tion'kiise'irei* Aoitff 

^It^naUm.         Messrs  NfewWggihg  a'nd  Com^jr 'trerft  the  t(^aiA^ii4iib 

Jtigfu  t?i  iSTecii-  ciipiers  bf  tlie  I^enavan  Works^  under  a'tei»e  <br  itafe  imiMtk 

^^  years  ttom  Mr  JofcnWcTii^  of  Alval    Th«  atafig;bir  B«lk{  4 

security  of  their  advahced  oh  a  ckfiK-ac^tint  to  NelrMgg^  M 

'  Company,  took  froin  them  an  assi^fttioii,  t&st  ftd«  iKmitMi  to 

this  lease,  in  the  name  of  ClEibbi^l},  th^ir  Cffidtkr.     TMb  '«i|t 

nation  was  dated  the  12th  March  1816,  and  W^  duly  M- 

vated  to  the  landlord  on  the  14th  of  that  ibotttli.    On  tk 

ibiloiring  day,  missTVes  were  exchanged  hetweeo  Hm  iiangnqM 

and  cedents,  by  which  the  former  agreed  ^  to  Ba1>-B6l'to;fW 

(th^  cedents)  ^  the  printfield,  ground,  hous^,  and  tnaUAoBsy 

*  at  Denovan,  as  presently  occupied  by  you,  fbrtbe  ]^^M«f 

*  one  year  from  this  date^  at  the  subrrent  of  fet  amHBB, 

<  over  and  besides  the  whole  rent  and  others  payable  to  Mr 

<  Johnstone,  the  landlord,  and  others,  for  the  same ;  whidi, 

<  with  all  taxes,  burdens,  and  duties  whatev^,  aflfteCiii^  Ae 

<  property  or  possession,  you  nace  to  pay  «ittd  fulfil,  as  w«il» 

*  to  uphold  and  keep  the  wffole  buildings/  &c. 

The  ced'^nfts  in  this  manner  retained  uninternq^tted  priiiiiiiiiw 
of  the  subjects  under  lease,  and  coittinued  to  pei^onn  aB'Hie 
prestations  directly  to  the  kndlord,  without  the  lUtBnreiitiai  of 
the  assignees.  Neither  did  'the  bitlter  draw  any  rent,  or  esema 
any  act  of  possesshM  Whatt^Ve^    '  '  -  *  - 

Matters  continued  on  this  footing  d<)wn  to  tbebanknipleT 

tod  se4ii^5trati6n  of  Nelr*%gteg  iAid'€«^  IBlft''  Sfc 

'question  of  the  valftlity  of  the  assigiifa^foii  ^^^<'tb«9*trM,  » 

appeals  in  the  foitner  t^rt,  in-  s  mn^nsion^  antt 

at  the  instance  bf  this  thiistee  M  their  ^^f^fMstratl^  eMatb. 

After  the  retnlt  from  Hhe'  Hetld^  df  L5rU,  ^A«  i 
'^  jre-drgued  in  casfesi  ih  whifch^-i*-         •  '  •*•-  •      t».  •  '•  •  • 

'    ■     •    ••»«.•'    » 'J  U-.  »,'•.,. .; 

Punuer*!  The  trustee  pursuer)  pleaded^^Thht  the  assigiiation  to  ^ 

Pleai.  :tack,  never  having  Ii^encl^AdiViQl  fR^MtttW'"^^ 

ders^  persons,  is  merely  a  personal  right,  and  Ho^ifS^d^halt  ai 

imperfect  and '  undoftipleted  title,' VMch  oanMI' dialiil  t^siiBt 

'  the  real  J%kt  vested  in  the  ]^ir8uer;    •I^eaM*t|ii^.beeB  wmti 
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Ikkio  then  cut  only  bei  iKniaimd,.bf .  pofl^wiw ;  rCra^^.fib.   "^rrrrr 

4»>  Ote.  p.  37,  and  /m**.  II.  6,  6,  8 ;  5^a<r,  II.  9,  4,  7,  aif4  ,r^'  ' 
4ll*j8ii  Ani*«  U.  flri,  4;.  ^f  ^r^*W?»  W-C  25.  If^f^^^  -^ 
«lNiiiri  xight  itaeU  Ibe  iacomplete  v^iftout  poeaemoiay^afi  acoertL  aI^  i»  ^^ 
ii^ittriril  .-them  jawdi^ritiea  it  iw^u^Obgbljr  .10,  ^in^iniatioli^^*  '  -^  ? 
^-  JkB  ajBgwirtMin.  to  tlu  Iwdlocd  is$fi  nevipr  makf  jit  better  fcpariLir'g  > 
vfMitiM iRkh  th(B  €)(edit0jrs.of  tfie  cedent.    Neither  ean  the^^  > 

OMtoiBai'aiid  etwrnre  iBab-tafk:^.  md  to  h&ve  b^en  granted  by 
iktwmgpe^  to  Ae^oedeuls,  be  of  ai^r  $yaU  to  place  the  latter 
la  poBBeaamof  tbQ  priiMipal  lefMBe^  under  which  they  hav^ 
4i<tfier-  parftraied  juvy.pte^tation  to.  the  landlord^  mr  dr^wm 
«qr.9eatfiiKm  tbdrpretondedsuh-toilants*  The  decision  in  the 
)  of  Yeomin  «,  £]Iiot  4Uid.Foster»  3d  Feb.  1813,  proceied- 
L  tbe.Tafidiity  of  the  aub-leaae,  or,  if  it  be  held, to  hay0 
<fiaa.0B  abe  groimd  jstated  in  the  report,  r^uire^  to  be  xe-eoi^ 


>  1lie-dcfeiideiB.G0!mo0red^--AJl  righta  and  subjects  Qot  pro^Befenden* 
INiljp  fwUI  are  tranafierable  by  aMignation ;  aod  tb9  right  fii^^^^ 
the  aoignee  is  eoraplet^  either  by  intiniation»  or  by  some 
set  whiiBk  in  law  is  heldjeqnivalent  to.it ;  Stair^  III.  1, 1,  6^ 
Stmk.  Uh  .1,  S ;i>aiid  JErski  III.  ^  2»  .3.  This  doctci^e  is 
*ei|«itty.appUeahle.toJbBases  m  to  othor  ri^ts  of  a  p<^^n4 
iMrtime-;  WaBaCe  o.  CainpbeU,  I6th.Nov^  I75O  (Mor.  2809)  f 
and  Yeoman,  2d  Feb.  1813.  The  act  1449,  c.  18,  was  merely 
JQfefiiided  to  render  lewes,  wbinxlad  with  possession,  effi^ctual 
*a^aiiBt  poxohasani  vai^mguim  fftCQeosqirs,  .but  did  not  other^ 
^m»  alter  Aasr^natoffi^  as 4)|ensoiial  jA^otB  tra^is&raUe  by  assign 
-Batfam;  JSfiffik. XI.'j6,  2S^2jl*  In  jfehe. present  ee^e  also,  thf 
figfab  of  the  awigniewi  .w»  oMOidetad  by  Jthe  sub^ick  whroli 
Vaa^glQsait^  to  the  eeden^a,  and  by  iatiBaation  both  to  ^ 
landlord  and  6id>4enants;  and  ihe  aaaignees  had  civil  posses* 
fionofllieaalgecteoftheleBBel^yiBeans  of  their  «ub4enantB. 

"^  Thst  fii&oinng  ptinted . opinions  were  given  in  by  the  ochi» 
^taheUMgeB. 

The  lArda  Preadenij Meadawbank,  Mackenzie,  ^^^2S^ud^ 
HbiM,  A%ic€o%.a]id  Jl(MCft|^It  .is  a  gsBomd  )rule  in  ttejl^je*. 
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^ttaii  itoo.  law  ^  8(Milttfd»  thut  powewiim,  satwal  or  d?il^>  it  iiniiMMj 
^'^^  Y— ^  t<>e»iiipleta Ihie  tBAasference  of  ivwal  i^;lit.  . A^tiokiftaml 
bdMte^ ^^^  ^^^  ^  ^^  ^  ^^  fliaitate  1440,-  in  a  qiii»doii  Utm&eAwh 
>v.i,.^.  mgliees  nd  ad^genfrmn  tke  icunt-;  and/to  tln^xMii,  Ocn- 
^^fftftw  '^  ^  gescral  rale  applies.  This  vvoodMd  lrfidi64»i- 
'^s^^'tn  ^«0tf.'CUfrMMr  iMrtkority  of  cray  kiatitntionit'  writer^  aod. by^aa na* 


*^'  IntMnnipted  fleries  of  demons  for  move  tkan  taro- 

OpiniMBof  When  the  tnuMffiBNiioe  depends  m  natuial  pMsrsnisnyiatt 
conmlted  ficidtjr  oan  seldom  ooeur;  Imt  it  is  otherwise  iFithiegni  to 
"^^^  'civil  possession,  wkidi  is  of  a  less  palpable  natars,  and  ast«> 
well  defined  in  law.  If  a  jjNrineipal  tenant,  wigtnng  to  tESssfer 
his  lease,  should  intimate  an  assignatiiin  of  it  to  Us  kndiosl 
ud  to  his  sub-tenant,  and  if  tibe  sub-tenant  after  tiusrskouid 
pay  nsit  to  Ae  assigiiee,  it  Is  dear  that  the  seal  xigfat  in  He 
-assignee  would  be  oomplele.  Fmrtber,  it  may  batgrasitid'Ait 
if,  after  due  intimation  in  the  manner  •  which  has  been-nMD- 
iaeaed,  the  question  should  arise  befiNrea  termVi  itent-hectme 
payable,  the  assignee  might  still  be  held  to-  hare  attained iMl 
possession ;  for,  by  the  intimation  itself,  he  had  assumed  tke 
eontrol  <^  the  subtenant's  managenMnt,  put  himfldf  intitfllo 
to  sequestrate  for  current  rents,  and  maintain  otiier  psfloeiwry 
netiions,  and,  in  short,  asserted  his  possessieii  in  every  waj 
which  the  nature  of  the  case  admitted. 
*  But,  in  the  present  case,  we  are^tf  opiMion  tfiat  no  pssNi- 
(rion,  natural  or  eivil,  fottewed  on  tiio  assignatioii  by  Neirhig- 
ging  and  Company  to  the  Glasgow  Bank.  Tfce  avoircd  ob- 
ject of  the  traasaction  was^to  interpose  the  Bank  aa.a  princfsl 
tenant  between  the  landlord  and  Newbiggmg  and  Cempaajr, 
solely  to  create  a  security  for  an  advaAoe  of  money  made  bj 
tiie  Bank  to  Newbigging  and  Company^  who  wsse  to  oontistie 
in  tlrn  natural  posKsnon^  the  sulgeot*  Aooordingj^y  it js ad- 
mitted thit  the  Bank  nemrattaBednatanalpeBasaien.  With 
rq^ard  to  mil  poesesaon,  Newbiggwg  and  Cbafiany'  nertf 
paid  rent,  nor  performed  any  jmsstation  •of  the  >tack  to  tlie 
G4asgow  Bank,  nev  did.  the.  Qlasgow  Bank  pay  any  mat,  or 
perfeim  any  prestation  to  the  landlord.  There  was  as  op- 
portunity, of  intimating  an  atsigaatiea.  to  fb  JBub4enaat,  to 
thtfe  was  no  8ul>4enant  distinct  from  the  eedesKis  and  the  if- 
eigneesi  There  was  an  attempt, ,  indeed,  to  cenatitote  tbe 
.  oedents'  <ob4enantp  ta  the  afisigacesy  lai  tbft.attiei9pt  frorefl 
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ImdaUbtmll ;  if^nmaiBot.  mittsiDOii/rtmiMd  p»pcfi  and  it  ^'■^-y— ^ 
dKdmtspeoifpnyrait^itrkibkw  ^*l»^»»-bdMI^^ 

iMifftniit  inl»  ihe  pMeAiEon  vfaiiili  <Naii4iigii»g  wdCoiDiiMiy  ^^^L^hm 
JiaA  lalteiliad,  »d  wem  hfdting  1^ 

jSliaRi»ra|/4lie  case  jimHf  rwollpei-3>to  ^  jcoltoiye  dcrice  to  ^*  ' 

mitft'.Ji^fatait  ieenrilqr  wee  a  raft  iigU»  ^Hi^tl^ii*  change  of  q^^i^i^^^^  > 

Ul^aad  whieh^  if  iicoaUibe.  acfiwftplid»ed»  iroald  give  riae 
^OBttsehieiroiia oonseqiittieieft  .        . 

J..  The  iBBLwrnffsimmng  applies  to  the  atennk,  boUmg  didn.to 
k.herteUe^:«idv  ihere&>ie».tMurt  of  tbe  sulgect  of  tin  Itam. 
StimimgiUnem  to  baixnoreaUey  aMcctrity  over  them^  xetoita 
IWMfMdiiQ^  JsmaiaiaMf  iarffecfaaL 

^  '^  lord iJf«ib03ffi-^I  eoaear  in  the  above  ofunoa,  undantsnd* 
iig  Aat  it  daea  iM>t  impcrt  ihai  na  Banigiitttioii  by  a  principal 
telait*^'Whetelh«!eiaa  ponrer  to  assign,  uinst  be  KBtimaAed 
both  to^Oriatidiaadi.wd  aiil^ieBant,  b^  tkat  sudi  an  aangna* 
110%  il  Uitiiiatcd.-tQiliie  (teb^teaant  alcme^  and  the  aa^^ 
m  atteaopt  to  levyy  the  iub«ii«nt|  will  oomj^te  the  right W 
the  afl^gnee. 

-Lords  Ba^rag-wai  OUUM^^We.omcat  m  the  Mndt  of  the 
4)pimon  of  thoinHgority  of  Ae  oonaolted  Jndlgee.  Bat  we  en* 
tetunrcimaideraUe  daub*8  i|8  to  some  of  the -general  propoai* 
tma^in  Ji^. ;'  We/ooneidor  aleaae  to  be}a  right  of  an  aaoma- 
Jeaattatuaa.^  Its  cnaldoii  and  its  thuMmianfm  ave  to  be  re- 
golated  oa  ]£  it  wcn^>  wfait  it  truly  ia,  a  peraonal  right.  We» 
therefoi^  oaflBOtaffiisi'  tint  it  b  the  law  of  Scotland  that  an 
aaagnatiem  of  ailaase,  duly  in1iinated>  ia  per  se  an  imperfect 
y^t,  mkm  JM^wtA  by^aafaaral  ar  cJvfl  poeBaeioB.  In  Ae 
PfhwOf  09t  laraatfoMdedott  in  the- special  cinnunataacea  of 
the  caaey  we  entirely  oonemu       t 

r  Lord  FvUerion — ^AlOotilgfa  a  leaae  of  laada  be,  like  any 
other  omtract  of  location,  in  itself  personal,  yet  it  has  become, 
in  Tktne  of  the  stetute  1440»  a  real  right-^  character  nni- 
fMmly  aaaipied  to  it  by  our  iastitntional  writers,  and  confirmed 
by  a  seriies  of  deciabas  which  it  is  ivipossible  now  to  distuib; 
Asa  oopiaa|n0aoa  of  thi^ and  upon  die  same  atrthof ity, iitmay 
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J^f^  ^^  be  some  ground  for  Ae  soppoBed  analogf  Miireftt^pqnQMniii 

^^riS^irrifii  ^^^^  aadogf  10  infeiftct. «  la  tlte  Mtar  OM,  ^a»mm 
Jiy#A<if>tf«Mi.beMig«Meitodfcj  a  wnMettiittteiiBMiitif  secentrjly  MnaeMl 
^y-  with.&iapM&l «n»«» m  wittob it ptiofe0d8.    Fmmsmb, wOie 

0|i|^MM«i#'  caaeof  al6ttMydoe0iiot'adndt'Of  4niy  0U<h.di0ti^^ 

^'^^  flond  oratrack,  oa  tka  temm  of  wUdi  AamriiWnoaj  teste, 
«idirafaeof'1ii«ri(^tdepe&d,  th^  PMBobbioii  may  jremaiaMi' 
tennUy  the  tame,  although  the  right  J^^efa^  ^everjr.  pawiMi 
ctoiificatioii/  %  a  Uaasactioa  wttk  ^lie  la«dl«d^  arteMst 
JheUing  a  Itase  l^g^hlf  heiieficial,  baAMto  rei^ 
muf^  without  any  chaage  ar  auspeoMii  d  <pae9a0Bio%  lakci 
ita  value  in  both  particulars,  to  aay  pir^ea  eiBteat  a  •aai.lkaf 
Teami  to  davibt  liiat»  hy  aarigaiag.  tibe  kafle^tia- 
[tike  ttsdgaatim  to  iba  laadl^  aad  taUuga^arib^ 
lease  bsnt^ihe  asBigitee»  he  may  desoead  <from  the  eiCaalkn<r 
taoaiit  under  a  benefieial  hasa,  io  that  of  ia  snhtaiaat  il  i 
rsckiMttt^  trithoat  affording,  by  the  diaeontimaance  of  hiafrt^ 
aaer  posseflsioa,  any  atesna  ot  deteotiag  Ae.Ahai^ie*  ^¥ka^^ 
therefore^  a  lease  may,  in  oonsaquence  ot  its  diaraistar  as  a  fell 
ffi^ity  requira  possoMioa  ta  eon{4ete  ite  trattafareaoe^  itdoa 
net  aean  that.an  ai^Bimt  change ^^fpossessiim  is  indispensilb 
to  effiset  atfaer  its  .taaaafarenee,  akeration,  or  .«Ktittotkni^ 
Meithtf  as  this  attended  with  aa^  dangwoiM  pmelieal  csase- 
4|nenees.;  for,  as  poaaearion  undeor  a  lease  implies'  mtfdyi 
light,  of  whioh  tkaTalue  depends  on  thetermaof  the  per- 
aonal  oontraet  fonniiig  the  title,  it  never  *€aa  raiae  a  credit  ia 
behalf  of  the  peaBOflMiB,  while  theai^taneaad  terms  af  the^ 
remain  uninvestigated ;  so  that  it  ia  a  -case  to  which  thaprinci^ 
^le  <  uauaquiaqiie  debet  seise  oondkionaai  ejus  «nBl  ^M^ontra^ 
<  hit,^  aeeau  most  clearly  to  apply^ 

•  To  complete  the  iranaferenae  of  « lease,  then,  it  appeanK  to 
jae  that  there  must  he^ia.tte  firsiplaoe,  a  eonv^wee^dis 
tide  or  peoraanal  eontraet^  in  regard^to  whidi  I  tlmik  inliau^ 
tion  to  the  landlord  nat.menly  eempetent,  but  indispenfaliie, 
aa,;by  the  law  of  Sootland»  :intimatioa  is  tfao  appropriate  aB<l 
re^usiteact  bywhick  thesubstitattoaof  tiieasrigneelortks 
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llM  there  Mti0t*bi>  i^c^  po(A  •;^  '^^^  - 

the '  tiller  ^  tfatisfeived.  ^^^  a^*        j 

^  'fh0«iteifar«9r]fe6e8M7'ti>d^^'i  ':^ — ^    .. 

4M>rdlng  %o  the  cirbmnstatices  of  «i*h  {ntrtieidar  ease.    ■  Whfen  ^J^L,^j^   - 
tiie  principal  tenant  assigns,  and  places  the  a^gniw  ih  pDMe8-S^im5dtf%; 
iiott;  the  traMference  is^perhaps  complete  irithout  a  fbnital  iiitii  ^^'.  -     ^ 
IMtion  to  th»  lahdlord ;  because  intintation  admits  of  equipol^  onions  of  ^ 
lents,  knd  the -public  assumption  of  possession  hj  the  assigned  j^SSdu^    "• 
tway  be^  viewed  in  that  light.     If  the  tedent  Itiur  already  ^^^^ 
'^grani^d  a  subtack,  in  addition  to  intimation  to  the  landlord,  in** 
iimation^  orsokne  equivalent  to  intimation,  to  the  subtenant, 
iMiy  be  requited ;  because,  actual  possession  bidng  uiiatta!hiA>fe 
lyf  1^^  assignee,  that  taieasiure^  or  ^me  e^^piiralent^  ha^Hn^ 
Hiedlbet  t>f  completing  the  subMitution  of  the  assignee  for 
'fte'dbdent  in  the  contract  ^tb  the  subtenant,  may  be  i^nk 
isltetorend^r  tibe  possession  of  llie  mibtenatit  constructiTely  iiie 
pofloefliion  of  Hie  adiignee^  and  in  this  vieir  actual  ptrpmeut 
T>f'  i^t  by  l)ie  subtenairt  t6  l9ie '  assignee  does  not  seiftm  -to  be 
Indispeneaible,  although  it  may  supply  the  ilbsence  of  a  fomid 
^imaKon  id  the  sub-tenant.     In  tibe  case  vf  a  sub^leaee.  ptt^ 
VibuiBty  granted  by  the  cedent,  I  consider  the  true  test  of  the 
transference  of  possession  to  be  the  existence  of  some  act  by 
whidi  the  possession  of  Ihe  sub-tenant  becomes  referable  to  the 
Wght  of  the  assignee  to  the  principid  lease.    In  a  third  wp^ 
posaUe  case,  where  the  assignee  grants  a  sub^tack  to  the  c&. 
^dent,  the 'original  tenant,  the  transference  may  become  ^Kc- 
ttsk  without  any  ostensible  chiange  of  possession.     But  there 
xmght  to  be  in  that  case  some  separate  intimation  to  the  land* 
'lord ;  because  there  is  no  public  change  of  )p<)aBeBsion,  which 
'admits  of  being  construed  as  an  Intimation  to  the  landlord  of 
^the  assignation  by  tiie  original  tenant. 

These  vkws  seem  to  be  supported  by  the  twodecisions  MfAf 
founded  on  by  the  parties ;  and  inde^  seem  to  Mfri.  fiie  only 
tneans  ef  recc^ncQlng  them.       • 

In  the  first  case,  that  of  Wallace  r.  Camjibell,  thfe  tenant 

'assigned  a  lease  from  tiie  Duke  of  Argyll  in  security  of  a  debt, 

and  took  a  8ub4ack  from  the  assignee.     A  competition  arose 

between  the  assignee  and  an  adjudger,  w)iich  was  determined 

in  £En^onr  of  the  latter.    But  it  does  not  appear   from  the  r». 
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MC«r..i«Mi»  iNNisafthiitei0O|'t^ttlieci]tiiiii8taneo0^ 
Bfod?^^b-  ^'^  <5'^*^8^  ^'  posaeesbn  "was  lield  to  be  concliasive;  for  the 
K^V^ci  Coort  remitted  to  the  Lord  OMinarjr  to  inquire,  inter  alia, 
r— *  *  whAt  evidence  Inyerasragan'(the  assignee)  cotdd  give,  &t 
Auiffmuian,  *  uif'pQQrt  ot  the  yearly  rent  payable  to  the  Duke  of  Argyll 
M^ht  inS4cU'^  had  be^npsdd  on  his  account  as  assignee  to  the  tack,  or  that  he 

^' ,      *  was  enrolled  as  tacksman  in  the  Dnke^s  rental  f  (Mbr.  2810); 

Opinions  of  and  Lord  Eilkerran,  in  remarking  upon  the  dedidon,  and 
Judm^  obviating  the  assignee's  plea  that  the  case  did  not  admit  of  or 
require  any  farther  intimation,  observes:  ^  ForstiU,  ashasbeea 
/  «aid,  the  civil  possession  was  what  completed  the  right ;  for, 
^  as  the  reniit  to  the  Ordmary  supposes,  payment  might  have 
.  <  been  made  of  the  Duke's  rent  by  the  disponee,  or  he  might 
>  have  been  enrolled  as  tenant,  which  ought  to  have  served  fi>r 
*  intimation  T  (Mor^  S811).  I  rather  consider  the  £ur  ia- 
.ftrence  from  that  decision  to  be^  that,  if  there  had  been  an  intir 
nation,  or  any  thing  equivalent  to  an  intimation,  to  the  lanft- 
l<H*d,  the  assignation  would  have  been  supported. 
.  And  tiiis  inference  seems  to  be  warranted  by  the  later  de- 
dsion  b  the  ease  of  Yeoman  «•  £lliot  and  Foster,  2d  Feb* 
jroary  1813.  There  the  tenants  had  assigned  certain  leases 
from  the  Duke  of  Bucdeuch,  in  security  of  advances  to  the 
ejctent  of  L.lOO,  and  received  subtadcs  from  the  assignee. 
But,  in  addition  to  these  circumstanoes,  the  assignee  had  en- 
rolled his  name  iu  the  Duke  of  Bucclench'^s  rental-books— a  . 
step  which  was  equivalent  to  intimation.  In  that  case,  the 
assignations  were  sustained,  though  unquestioiiably  they  were 
granted  merely  in  security,  and  although  no  rent  was  paid,  or 
indeed  could  hav.e  been  paid,  either  by  the  assignee  to  the 
landlord,  or  by  the  cedent  or  suh-tacksmaoi  to  the  assignee,  as 
the  competition  arose  befcnre  the  firstterm  of  payment  had  ar* 
rived.  I  must  confess  my  inability  to  discover  how  this  do- 
xjsion  could  have  been  pronounced,  unless  on  IJte  principle  al- 
ready referred  to,  that  the  title  or  personal  contract  being 
effectually  transferred  by  assignatiett  und  intunatioti  to  the 
landlord,  the  subtadc  had  the  necessary  eSkot  of  rendering  the 
subsequent  possession  by  the  cedent  and  subtacksman  coq« 
Btructively  the  possession  of  the  assignee. 

On  applying  these  principles  to  the  decision  of  the  present 
question,  I  am  of  opinion  that  the  assignation  in  favour  o^ 
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that  tbe  title  W4a  effi^tually  timimleisred.    Tkare  was  on-aflsig-   ^'"V*^ 

nadoa  to  the  lease  ex  facie  absdute^  and  fluuk  amgaaUoa*  irat  ^^j^^  ^   . 

fomallj  intiiiiated  to  the  landlord*    There  was^  ia  additieBf  a      -:^— 

Biissive  of  subteck  granted  by.  the   auigaeefl   to  Archibald  ^^   ^^^ 

Newbigging  and  Ccnnpany,  and  an  acceptance  by  Arehibald  a^ai  in  se* 

Nevrbtggiag  and  Company,  written,  and,  as  I  prestune,  jrigaed^*^^; 

Iky  Archibald  Newbigging,  in  whose  name  I  understand  the  ophiioiifl  of   ' 

origbal  lease  stood,  in  trust,  as  it  is  said,  for  the  Com^ay.  consulted 

Now,  although  these  last  mentioned  documents  are  in  many- 

particulars  informal,  I  am  inclined  to  think  that  they  aj^  siif- 

fident  to  constitute  an  exercise  of  the  assignees^  right,  to  which' 

Hnd  subsequent  possession  of  Newbigging  and  Company  may,- 

and  must,  be  legally  ascribed.    In  a  question  between  the .  as* 

mgnees  and -Archibald  Newbigging  and  Company,  it  a|q^ears 

to  me  that  these  missives  would  hare  been  sufficient  to  sup* 

pfNTt  the  possession  of  the  latter  from  year  to  year,  on  paymesfe 

of  the  ^  whole  rent  exigible  by  the  landlord,^  with  all  ^  taxes^- 

<  bnrdenii,  and  duties  affecting  the  propoty  and  posBession,* 

being  the  terms  specified  in  the  missive.    As  Newbiggiji^  and^ 

Company  had  been  divested  of  the  original  title,  the  prineqwd- 

lease,  by  the  assignatikm  and  intimatifm  to  the  landlofd,  and  a^ 

the  missives  of  subtack,  though  informal,  were  capable  of  f<^ni*i 

ing  a  title  of  possession,  I  think  the  subsequent  possession  of 

Newhi^ng  and  Company  may  be  legitimately  ascribed  to* 

tiiese  missives  of  subtack,  and,  consequentily,  must  be  held  aa 

the  constructive  possession  of  the  assignees. 

In  arriving  at  this  conclusion,  it  is  hardly  necessary  to  men- 
tion that  I  have  thrown  out  cS  view  entirely  the  charges  of 
collusion  and  undue,  concesjiment  made  against  the  asrigaees.' 
I  see  na  ground  for  any  auch  cbargss;  and  in  regard  to  the 
sufpgBed  danger  of  giving  efibct  to  a  security  over  a  lease' 
without  ajvy  puMic.chaoge  of  possession,  I  thmk»  in  the  fiM' 
{dace,  that  the  daqgars  if  it  existed  ait  aU,  is  ias^arable  from' 
the  very  naturaof.a  l^ase^  and,  seccmdly,  that  it  is  enthrdy' 
imaginary,  .inaamudi  as-  a  lease,  considered  aa  a  subject  ca*' 
pable  of  raisii^  credit,  never,  can  be  reUed  on,  and  has  no' 
value  independent  of  the.  terms  of  Uie  title  of  possession,  into 
which  terms  tibe  party  giving  the  credit  must  be  presumed  to ' 
inquire.  .         •      .      •    ^ 
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6  yurr  issfk     U{k)o  th$  other  pdtet,  tiie  mftebinery  wdiiteiirik;  X^  iMltf 

'^v  "-^    tjhink  that  th^  iBfonoation  aflforded  ty  Aeae  pq^em  ii  mlM^i 

1^  ^^  ^^^  tory  or  cozicItlsiTe*    It  appeals  to  md  lit  piMe»e^  |tair»  fai  0OI1V* 

-r^^      ^  conc6ni9 the  ut(9iaHs»  tlie  daim <rf tk^'asei^eeir iaill  ftwMU 

Al^^oHan.    ^'    "^^  assignation,  no  dotfrt^  dotivejrcr  tli^  uMiriUf ;  Imt  U^ 

iil^tHn  ii^r.    posseflsioii  sei^d  to  hare  hem  teken  of  tiheni'  by  tbe  tfangHMr 

^^^'^'    •       and  it  is  quite  im]^oemble»  evm  in  ike  ttoet  ftrMmU^yobt  rf 

Options  of    view^  for  iheee  assignees,  to  bold  the  ttob&ffifsmt  poweBma  of 

jttd£^       Archibald  Nevrbigging  and  Company  as  their  ptMenleB,  m 

the  missives  of  subtack  do  not  mjention  the  nteni^. 

.  The  circmnstances  Regarding  tlie  mackintery  ate  mAmhA 

diflWent.     The  machinery  is  expr^mlY  mentifHied  in  ^e  nk*^ 

e^ve  of  subtack  t  and  I  am  ifath^  inclined  to  think  thai,  if  iti 

truly  consists  of  articles  which,  aoooMmg  to  iha  usag^  of  tt». 

manufiietnre,  are  held  to  be  accessory  to,  and-  genanitty  go^ 

along  vifb,  the  buildings,  the  proper  subject  of  a  leasie,  the  as* 

sjgnatioa  and  diq[N)8itioo,  followed  by  Hie  misBive  of  sobtadB^* 

ipight  be  sufficient  to  sopport  iSie  chdm  of  the  assigyttees. 

'  L(Hrd  Craiffh — It  seems  to  be  agreed  on  all  hands  that  tho- 

cimtract  of  location  &r  lease,  whether  rdating  to  fam^  or  other 

siiljectB,  is  merdy  a  personal  contract.     In  tiie  ettseof  a  hass 

<tf  lands,  thcarefore,  as  so<m  as  Ae  lessor,  being' at  the  ttsw 

pr<^rietor  of  the  lands,  has  £spoSed  of  his  pvaperty,  ho  has  no 

power  over  the  lessee,  nor  over  tibe  lands  ocmtaiaed  itt  the  lease; 

and  a  lessee  having  pOwer  to  assign^  after  having  executed  and 

ddivered  a  formal  assignment,  cannot  have  a  hotter  or  kroader 

right. 

.  To  prove  this,  itx)nly  seems  necessary  to  nesort  to  theear^ 
Best  enactment  on  the  subject,  Aat  of  1449i  c.  I7.     It  is  in 
these  words :    *  It  ia  ordained,  for  the  safety  and  favmr  of- 
^.  the  poor  people  that  labours  ike  gmnnd^  that  tia^,  and  aU 
'.  othen  that  has  taken  or  shall  take  lands  in  time  to  eotmt 
'  frcnn  Loids,  and  has  t^rms  and  years  thereiif^  .timt  siypoas 
*.  the  Lords  sell  or  annalzie  that  land  oi^  lands,  the  tak<^  shail^ 
«.  r^nain  with  iMr  tacks  unto'theissuoof  tkMrtenasy  vriMi^i 
^  hands  that  ever  the  hinder  come  1k>,  &r  mkUk»  mail  as  theji 
^  took  them  for.' 

Thus  it  appears,  Isf,  ThiHt  by  tiie  oommon  law-  tbe  JanAoid/ 
0^  proprietor  of  lands  could  not  effieotually  grant  r  leaaa  to  en*'' 
dure  beyond  the  period  of  his  right ;  2d,  That  the 
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buyen,  0t  wo^julmr  ra^oewora  in  the  property  of  the  lan4&     ^  .^bell,  ^c' 
.   JUMl'Mi]i.pi«GliQd:tb«0tiltai^h^  Wb/ere      — — • 

fandfi  Ml  uito.ll^hMdfl  0f  A  ffipmor.  »  virt«w  of  apy  of  th^I^^^iiofi.  ' 
faudal  casoattkfl,  or  in.  dieottse  of  a  kim  gnmtiad  jby  aw^^*^'^  *^  ^^^^ 
86ttar»  udMft  ihft  rifhfe  «f  reirerision  has  heen.fpcefy^iei^d,  mi     '  * 

itt  ev«ry  eaie  wlieM  the  fight  of  Ijie  le38(Mr  is  «et  ao^ 
tmtlumBAmrBg  frmihon  vb #f  no fifiM £p(r uvuiifiig posh j^^^ 
ieorion  to  thelenee.  .  .   •     >  .  -* 

•  I^is.lhftiBorenceemrytoalliend.to  this,  becaMse  hi  mairp 
of  .this  hooks^ofaothonly  then  are  e^qir^ons  from  which  it 
his  been  infeaened  tfaati  hy  the  statntQ,  Iwm  had  bpeoine  rea( 
rigbts^  and  tbiet  they  eoiiu  not  in  any  case,  hfi  efii^tual  wU|| 
thiid pfftdief, nolasB followed  wiih  natural. and. aotml-ppee^ 
aios.  The.v«iry  ^poeite  proposition,  as.  it  humbly  api^ears  U^ 
9109' is.tbetcaa  one..  

Properly  qpeaking-,  a  leasee  of  lands  h$»  m  rigbjt.to.the  la4id% 
Hie  haaa ri^  of  possesnon  mecely ;  and  so  itmpt  begofirfBrn- 
ed  by  the  fKupedj  attested  agnementa  betwa^ii  tboae  whp  hay< 
an  interest  in  it.  A  lessee  may  renbnnde  his  leatei  io  if  h<^  ^ 
in  party  to  take  a&ct  at.a.eertain  tennnot  yetewte.;  orthe^. 
lessor  may  give  upn  part  of  thexent  doe  tohim^  .and  in  b^tb$ 
^Mes:the  ranumtioK  will  be  eflfeotnal  against  an  a&ec  as^gn 
nee^  without  publieattion  or  intimation  fifi^y  Ipnd*  And  why, 
should  not  an  asngnatidn  be  aittended  with  .th^  same  .e^M»  ^ 
made  bona  fide,  and  no  undae  concealment  practised  P  In  shorty 
a  lease  is  quodammodo,  and^  ao.for  » the  sta1(ate;goee»  eqtuiiFiit 
lent  to  a  real  right,  iq  a  qnesti<m  betir4Ben.a}es|ee  inpoei^fl^tl 
and  a  purchaser,  ci  the  lands.  But  her«  the  resemblance  ^^ias<^  ^ 
and  beyond  this  it  is  merely  by  an  mia^thoriM  analogy  tfaa| 
the  ^Mcpresrionhas  been  emj^oyed  in  a  more  ei^tensive  J9fip^.     ; 

To  this  gsneral  dootiwa  there.  19  mly  one  ex^oeptipn,  tc| 
ls9  ootwidend  ia  the  4Msqa^ ;  >naniiQly«  wh^e,  by  ,iup4u<i| /^ 
taking  possession,  according  to  the  nature,  and. ytupoie  ofth^ 
Tight  on  4he!part  of  a  leasee^  or  tba  aa9ig9ee  of  a  Im^  a  thu:d 
(wrty  has  been  indnoed  bona  fide  to  make  a  separate  agreementc 
and  has  thereafker  be^  introduced  into  the  full  and  peaceabln 
poflsessipn.of  the  lands  oontainad  in>.th»  J^aae»  tefiMra  the.jpiior 
iesaeetorafsignee^nnd  Wthowt  ksQwi^c  th4l  fuqh  pAfrr  #%ti| 
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In  ttdtM»irta««fcM  ii 

>;<»'?•    .       .iiiaiiWV«tm«fMwwi 

^' beai«irw,  «liM««  IteM' uidMdMlt  wte^ilflMi 

Opinions  of  *«^  iiiiPirtfid  t  Ijt,  Tke  €idcnt»  wli^  i 
Consulted  .aniguMBfc,  hti,  fa  the  ardiurf  om,  wtighii 
"^^  ofiglit  to  hM^  none  wbeieby  he  mey  k^iBe  i 
The  enignee^  wiio)  after  i 
gatiims  pmtaMe  bf  Ub  aoAor  Id 'tke  1 
Me,  oagli^tb  hvreaU  Ae  ketieiite  ef  d^riihi;'  dbitiiliH 
Hie  eafl&ie  the  flame  as  if  he  had  efcfmiwul  a  neirlflafleAattlki 
omirolihelMidfl.  Aai^  8<,  The  e#Mr  rf,  jwi  hMiiit'»*hot 
aMiovgh  entMed  la  ererfceieito  eigee^ jf-aa  —it  -  p— <e'ii 
■nde  eflfligiiee^  is  in  all  other  feflpeeta  hound  to  4ke  aaigntar 

MHiiichiEistheaangdeeiflhoMaltohim. .^ 

*  It  is  nodeiubt  neeaanuy  toctwteadireotal^iBartieBtipfltftW 
lartiiord  that  he  ihould  he  infofawd  of  Ihe  urfgnniam^  hatlfa 
lirifl  tio  paitienlar  fbna  is  nc  te^iyy  IfdefiwtafaakaaMtliil 
such  a  right  has  been  granted,  which  he  may  do  In  iMuiy.iiqfitf 
aa  irell  aa  by  direct  coaamnnkalioa^  ihe  tranate 
beflifor  and  againgt  hin^  aa  il  it  had  haen  JnliiMtpd  to  M»*y 
a  notaiy,  or  in  the  Conn  of  aa  executed  snonona  -  mii%  8i4l 
honAly  appeanto  me,  ia  a  eaaa  ^uite  jadepcndat  af  thakla 
atatnte  54  Geo.  IIL  c  197,aect.  IS,  which  velatea  ealy  toia* 
tanalMiia  indiflpenaaUy  aaeeBflaiy^  k  poiii«;atf 'i^ 
the  intimated  right*  If,  after  each  kneifiiBdg«,  41m  iaadkad 
i^mtarily  doea  any thmg  to injiua Ifaa lightofi. tha a«gttM^ 
and  partieolaxiy  if  he  conourawaayiaot-hy  whadi Hie  eaglal 
tenant  attempto  to  prefinr  a  flKOad  aaagntoe.taa  teAur  oai,>ia 
also  must  be  held  aoeeflflory  tothe  gnottipg.of  imAU  ii|^if^ 
widl  aa  the  cedent  and  the  aebonA  attigne%  if  ihadiittar  iaa^ 
ninnt  ef  the  prior  light.  •         :     >    .  .<  > 

Where  two  aaaignttibai  e£the  aama  leMaaae|pNa  tadUk 
rent  penona,  wUljaat  poawBriaa.ftUowiagiipflBilBilhar,  thefMP 
aflrignatloa  iflf  praCwiad  to  the  ilater.inH^v  , 

Such  bebg  the  aUrtefotihe  |Mi»in«<>qithteiy  jatcwqtid  ia 
dM^  taranaioiirica  of  a^leaaa^aa^lanioat  other  righ^ 
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vIns  a*  tte  tiHie  of  ttie  Maeignatesa^  had  ao  intenst  in  iii0  rab-beQ,  ^c 
ji^lmdbidi  thi  IrMi  yninitn.  In  tli»fae«,Jt^fmdd«aem.to      -7-* 


ti«il^BqM0i.lbftfc  there  flboiiUl  be  ni^  « 

hi^liie  ^QflqpoDie  which  irojald  tfana  U  centedt  omI  the  hiimlOpb^ons  of . 
«im  j»A#iiifaie  of  leans  mtil  a  late  penod^have  aiwajM  been^^^^ 
ei^pdeiiid,ta.ecHi«teri)alance  aay  advantage  that  oouM  therAy^ 
U'jBblaiii^;  andr  when  it  ia  kq[»t  in  view  bow  easily  aaj  •ont, 
Wimig  igfc/a»|Biiing  lig^t  to  « laaae  may  obtaia  iuformatioii. 
ftpa  ttetOWBtf  or  poflBessor  of  ^  the  lands,  it  would  seem  to  be^ 
WyijBiHieecaairy* .  It  auut  be  jiiatly  held»  tfaecefonB,  in  this  aa. 
iA:elhepr>iMie»4ii{KraQAal  rights  or  contractSy  that  umiaquisqiMk 
ddwl  eolfe  ooaditioDem  490s  ciaa  quo  ccmtrahit.  In  auch  a  case. 
afi  th^  l^cesetft)  (he  right  o{  the  assignee  cpuld  not  in  the  smaUesI^ 
degree  uiternipt  the  fiioility  of  traasfeiriog  the  use  of  the  knds^ 
Qv.etiMrreal  yrop^rty,  to  one ^ who had^occasion  for  it;  and  as. 
to  tbe^  wb»  JkN^ed  to  the  lease  merely  as  a  subject  of  security^ , 
1}^  sould  beatno  los8»  by  proper  inquiry,  to  ascertain  how- 
tke  right  stood. 

,  Ami  holding  tbat^no  puhlieation  in  the  <;ase  of  leasesis  ne«v 
ttnsrjr  or  rw^mei  by  law,  it  seems  rather  extraordinary  that^ 
span  ps^ns  of  ezpedieney,  ^s<»ne  other  intimation  of  a  morej 
finite^  and  most  imperfect  kind  should  nevisrtheless  be  con<^ 
flidtfrpd  iadiq^eoaable.  The  e^qpedients  suggested  by  those  fiK 
Weriag  the  introduction  of  such  a  principle  prove  how  ineffboi-r 
ta)  and  unsatisfactory  it  would  be.  In  the  case  of  Aussell  v*^ 
{iild:of  tBre^dalbana,  it  wae  held  by  some  tlu^t  intimation  of, 
«eh  an  assigfwient  might  be  made  to  the  manager  of  a  stone^ 
^puunry  held  by  joint  lessees  and  partners,  although  such  ma-, 
iagsc4i0o)dhAJre  n{^  conccfn  in  the. matter,  nor  •  any  right, 
vitho^'evpRai  anthorityy  to  divulge  what  might  pass  between^ 
bis  en^loyers  in  rrference  to  their  mutual  transactions ;  and. 
tiieiorai  of  iatimation  tasulKtenants  holding  of  the  original* 
Imsot,  so  &r  as  regards  the*  tranrfer  of  the  right,  appears  to  bei 
^  as  little  to  the  purpose,  and  as  little  likely  to  afford  the. 
Mans  of  knowledge  to  the  public  at  large.  As  proving  the. 
msteni^  and  r^^  of  the  transact^  between  the  ft^gnee- 
V0L.V.  Kk 
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Judges. 


«  M^.  18911.  tui«  (5^fi}t,  tiko  hiqwi^  qi^O^^v^ffSmmf  Wf^Wf^ 
^^   1  '-^    But  to  pi^er  inferBuition  fiwn  them'  t9  fl^it  .5rJiWi,«w|y, 

bS5f&c.^^'*^^^^^^*y  ^^^  the  landlord  of  hisf^Qtori  orfroiBliM 

'  poQs^ssor  at  the  time  (tboee  uidlviduals  having;  nQfinl^lft 

Ja^mUmi..    fonjeeal  what  they  kaofr)  appecuBs  to  me,  with  suhiQipHOBi  .t^ 

Riffhi  ia  Seeth  ^  Aot  a  Ht^e  unf^easonable* 

^'  It  hafl  also  been  said  that  in  the  case  d  a  Sttb-kss^goiMii 

Opini^of     ^7  assignees  to  the  cedents,  besides  the  xent  payahte  ta  Ae 

Tn^!!^^       landlord,  some  surplus  tack-dutf  should  be  paid  to  Iha^flEng- 

nees ;  but  if  the  additional  rent  were  of  consideraUe  am<H»t|  I 

would  resolve  into  a  usurious  transacti<m ;  and,  at  idl  e?e8t% 

such  payment  6oidd  not  be  more  easily  known  to  ^hird  pu[ti^ 

i^an  the  sub-tack  itselC    The  only  appiopriate  ob]igaliMi » 

such  a  case  is  the  same  as  is  binding  on  the  original  ten^; 

and  one  having  right  to  a  lease,  by  a  total  sub-least  or  ss^ 

ment,  must  hold  it  under  the  same  conditions  lis.  hi8.a4Aor,» 

th^t  it  is  quite  unnecessary  to  say  any  thing  coxi<;eciupg;tt.'... 

It  will  be  remembered  that,  even  in  the  caoe  ittf  Tpersoial 

rights  to  lands,  it  was  long  held  that  the  fijrst  coAVffjmus^oifa^ 

pletely  divested  the  disponer.    Tbis  wa9  only  depart^  Aomiii^ 

1737)  in  the  noted  case  of  Bell  t^^  Gartshore,  anddiieijr/.^it 

appears,  in  consequence  of  the  statutes  requiring  tbe.piiUi9» 

tion  of  all  land-rights  in  certain  registers  estaMiahed.foctet 

purpose,  which  would  have  .been  in  a  gpet^  Bueainire  laeQi^ 

tual  if,  after  the  granting  of  a  pemmal  right  which  did  Mi 

enter  those  records,  no  effectual  conveyimce  could*  be  jnafk  If 

the  same  diqponer,  or  by  those  immediately  denvipjg^ijghtfiff 

him.    But  this  reasoning  appears  to  bo  altogether  J«9|i|^j^nlite 

to  leases  and  o&er  agreements  respectjin^.land^  *  'W^i|ifih;40;  P^ 

require  or  admit  of  being  registered  for  pub}ii99i^q]^;and  id>m 

in  the  general  case,  the  obUgatioa  «risjing,  %^  .^qpoeeiiient  '^ 

not  pleadable  against- singular  «u^!cesso]iSr      />,.:.      .    r,  * 

It  is  amistake  to  say  genepaUyA  that  fifi^  p/jjffjfctjj^  <^ff 

lease  is  preferred  to  an  aa^ignation,  iji|i|^  jfaHo^eiLwi|Ai,.afl^ 

possesBion.    The  decision,  referred*  to-w^^  r^^^d  xipop,.fVfXii4' 

ties ;  the  assignation,  which  bad  been.  grai^te4:Jr^r09a,  jbry^ 

to  another,  having  riemained  don^ant  a^d  Ififi^^  imd.oMHr 

unknowi;^  either  to  the  landkoil  wauJMieQantis,  fitq^,.  lie  i^wfl^ 

appear,  intended  merely  wm  Wfiiig^mao^  U^^^^x^ij^,  XN» 

has  also  been  a  mistake  in  tlie'fiQt9tion  from  Lord  Kilkeina 
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rf *«  &^riclitai!i^g  part  (rf  th6  report,'  wMch  triity  contiiAs  the  foil,  &c' 

•^mioif  the  Gotrt,  Vk.  Uiat  Ifa  afaeh  tompfethlonis  It  ti^iaia 

Qi^  T^emon,  in  oi>po$hibii  to  natural  or  actual  posse^on,  ALi^i^n. 
WjuiA  was  chiefly  regarded ;  and  that  the  fomier  might  he  **^  ^  ^^^ 

uteottlf  attained  «ither  hy  payment  6f  the  rent  to  the  pro-  ^  ^' 

pieCor,  or' by  enrolinent  of  the  assignee  as  tenant.    And  inOpmionfl-of  >. 
mokj  t)fller  trays,  the  reality  and  &imess  of  the  transaction,  aes  judSel!*^ 
kiCween  the  cedent  and  assignee,  may  be  estal>lished  wiA  e^uat 
Wtefaty* 

TPtere  far  a  case  reported  by  Dirleton,  which  may  appear  at 
ht  ii0k%iA  fitrdizr  die  pursuer'^s  argument.  It  was  a  question 
)Mii^'i  singular  stxcce^^or  and  the  trustee  for  a  wife,  whr> 
bl-obtiatt^  froite'  her  hu£A>and  a  lease,  to  eommence  at  his 
kWhVthls'right  of  the  former,  which  was  preferred  by  th« 
L)oiirt,^h£n^ltigh^n  followed  with  infeftment  before  tlie  husband 
liti. '  But  igven  th^e,  as  stated  by  the  reporter,  the  determir 
ta^  #a8  partly  rested  upon  the  circumstance  that  the  lease 
iai'Mlhi'giifantei  for  a  period  commencing  in  futnro.  And  Lord 
itidi'i(MH]i  Feb.  1676)  who  reports  the  case  at  greater  lengthy 
sfs,  '^ttiktif  thitftaek  bad  been  to  the  wife,  or  her  trustee,  t^ 
Mtt!  j^k'^wnt  eflfect,  the  husband^i  possession  woidd  hare  r«li« 
tfaiftd^e'Aan^  and  so-hftye  etojoyed  the  benefit  of  the  same, 
Jktffe  liairifi:^ '  In  siort,  althottgh  latent,  or  eollnsiv^,  or  frau^ 
deiit-lbteaaetii^  Itf  Hhe  ibrtn  of  a  lease,  or  of  fm  assignation 
»Wl6i8e,^t&i^  be  disregarded,  such  agreement  •  has  been  al« 
v^tMfeisUered  atr  a-pei^oifriEd  contraoft,  and  as  such  supported; 
'Allbihd' WilV  tfaiit  ik^t^  aaUi  e^diait  of  possto^im  of  wfii(^ 

Bui;  iitt^^^MSie  ttkt^  of'the&le  e^tse^  the  law  appears  to  me  to 
ire  been  completely  fixed'*by  at  series*  4>f  decifll<ms,  comment 
0%  tjtfoWj  tbaiV'fokfy'y^eahf'algo,.  wMA<(haQ^  been  followed  isb 
MMci^^iiih^lM  ^i«Mice&,  anA'aref  aV  present  known  to- 
EM^lN|^^atid'«()fndh^6^  to^  gr««tt  e^t^t;  I  refer  to  Hie^ 
MiW Jul^  17«td;  ndt  itepofc4d;  bu«  ret^rdl  to  ia  the  subse- 
aM'^Sttb^'df  H^,"Bou^,'  ttectdtteiiB,'  6th  June  1794^, 
'\&A:ihii  deeUM  li{km  the'  featoi^  pi^lncit^Ie  ;•  and  it  wa^  fol^^ 
fvtf  1b^  uf  ttiMnltiibtia  d^idSiiM  in  'l€t8,  in  tii^  ^ease'^f  Yeo^ 
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';^"f  "-!^    *  A  right  to  aleaselby  assignation  te  Comfdetedbyeti^otite 

Sl!^         *  assigfteeV  name  as  tenant  In  the  IdtidldrdV  reti^diboit.*  -ftr 

'^^^^^-^  .    thin  Idiit  case,  it  trOl  be  reDdieiAbefed,  thiit  i^o'  t^tB  ta4  Ml 

JiI^nAiiim:     P*^^  ^y  ^^  assignees,  nor  by  the  fthb-tenAntar^  alter ^A«ArfJe^«f 

Ml^hxin  Setu.  the  flsrigtiation,  the  iim  tertd  of  ^aymetit  ttot  baviHf  mitral 

^'■-  befdr^  the  cedent's  public  bankruptcy-    But  tfiat^dric^MHtttt 

Oplidims  of    riiobid  have  ratiief  operated  agbmst  the  validity^  md'HAtmmit 

Connilted       the  Assignatioti.     In  fliese  cases,  the  authorities  of  Stidr  aid 

KiDcerran  referred  to  ^eite  stated  by  ihe  parties  otgecAi^^to 

the  assignation,  but  disregarded,  and,  as  it  humbly  9^fmnU 

life,  wifli  great  propriety  and  justlcei  •' 

if y  opmion  therefore  is,  that  there  uf^y  %^  liil  iHfefifettd  » 

lignation  of  a  lease  of  lairds  in  fifecurity  of  a'  debt,  aMMagivii 

may  not  be  followed  with  actual  and  natural  p08sie8s}oJi,'Mrto 

h  required  by  Ihe  statute  in  1449$  ih  a  ^uestioft  with  a  Jiip^ 

lar  successor  in  the  lands ;  and  it  wouIcFbci  iHost  fa^tofpediMBf 

this  time,  if  a  different  opinion  were  to  |nrevaiL     Illdeedi,  the 

abstract  point  seems  now  to  be  hardly  dispitted.     If  tlieftrW 

been  a  formal  sub-lease  by  the  assignees  to  a  tbiid'psrty  i-orrif 

the  assignees  had  been  acknowledged  by  sub-tenaift^  putifii  1»f 

'  the  original  lessee ;  or  if,  after  assignation,  the  cedent  4ilidxi>' 

tained  a  fennal  sub-leaa;,  by  'which  some  taek-duty,>  botrenef 

small,  had  been  Erectly  payable  to  the  assignei^s,  kkn^M 

that  the  assignment  could  hare  been  liable  to  ^halfeng^    1^ 

y  objections  now  brought  fiyrwanl  appeasPi^  to  be,  l;Mf,"1%attii« 

sub-lease  in  this  case  was  not  akested  iacoordnig  to  hew-i  BSiii 

Sfd,  Thatas,  notwithstanding  the  assigMt^n,  tbo'^Meiitsie. 

^tained  possession,  a  presumption  arose  that  th«  aibignaCitti^lU 

been  collusive  and  fraudulent.     But  this  reai^nitl^  'Appiav^ 

be  Wholly  groundless.     When  possession  hati  iilfidwtd  i^nm  a 

written  lease,  however  informal,  and  stilif' tnot^  Wftea'«(l8i{« 

sum  has  been  paid  in  consequence  of  ft;  it  ^^nnbt  4»l  pnteflkd 

that  there  is  room  for  any  challenge,  eithafby  tlM  craditon^ 

the  cedent  or  of  the  assignee".   \Be8id<^,  the  qu^tkM  beim^ii 

'  not  as  to  the  formality  df  tiie  writing,  br  the  eiidurttiee*«f  4ii0 

sub-tease,  but  as  to  thfe  true  and  legal  sitdte  <of  th^^powiAtt 

held  by  the  parties;  and,  taking  In  view  th'^acoeptanoeikf 

'   the  landlord  of  fiie  assignees  ad'tenatits;  Md'>tb«i  ptiymdiir^ 

'  ^iacto  made  by  the  bAidcnipts/- and  which,  in  a^estton  betirsea 
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Am^ *¥  WiifWi|fs,.cp^H^oi%  b9  JuwataWe  torAeir ;oU}.  6  Mar.  i«*. 
IfltteD^afH^ilM^iiwts,  )aia.rQ9#tiipi>«9xa  .4Q,bp  sowiae  dwH-  J^vT"^ 
ft]. '  :(A^!;^,{>cefHwp|^  '^ming  fra?»  r^taipwg  poBsesBion  *^^;  ^**" 
J^ji9|i]3^rp9iH9P«iptip  hcmpig,  wd  cbie%  ia  re^)^  to  more-       — -il 
i«Um  etmoa^i^V^y'Ui^  «^  oaae  like  this,  wbor^  tliere  is  clear  and  ^"^f^-    ., 
«IMeBti0mbl«  j9vade]^  to  .the  ^^ootwy;  the  aasig^atiap, /^^j^'^ 
««UQiif]PiiM9^  opevDus,  hi^y^g.beeik  foUotred  by  ^y&rj  act  pi^'^y- 
ifmmmm  ^  wWefc  tfw  right  was  siweptil)le«    It  wao  iatima.  opini^f 
Isd^tathe la2ullor4)  so  as  to  be  bwdiog  on  him,  and  to  milyectcoii^lteil 
^fi0i%iiee8  l^tlie^wfaol^  i^ligatu^  of  t\^  lease;  it  was  ac-*^"^^^ 
ikaoiikdged  ia  the, books  kept  by  the  landlord,  or  (which  is 
&A  same  thing)  in  the  books  kept  by  his  factor^  the  payments 
inastgmlh  ^lip^tiAcdy  by  the  cedents  ^.  sub-tenants  to  them ; 
M^«ltf909r4StAe  lipsolveiii^  of  l^he  cedents  w^  known»  the 
isatt^.tttoli^^ai^in  the  most  decided  t^np%  to  assert  the 
,4ateiii  tlmr  oimpetent  to  hiin  against  the  assignees,  who,  witll* 
4i6<hs8itatM»n»,a4nii^ed  tbeii:  liability. 
{'t  Ttemtcumttttae^  do  not  a]n;>ear  to  hare  been  attended  to 
«itli  Mfllfient  a9V(u    The  assignation  (of  date  12th  March 
^6)/fW'ex  fiicia  absolute^  thou§^  qualified  by  a  baok-bopd 
^'4ie:same  date.  .£y  it  the  assignees  became  dkectly  and  esD- 
freaijrUaMo  to  the  hwdloird  for  the  rent»  and  all  the  otl^er 
fnMixsm  of  the  l«a«e^    On  14tii  Marfdi,  the  assignation  waa 
inttUf  sAI^PsaM-  to  the  landlordi  and  aa  fi»r»udly  aeknow* 
IMged-and  ratified  by  him,  and  the  assignees  entered  in  the 
temlior  ^setory  aeoowts  of  the: same  year.    On  Idth  March 
Hie  sokjeaae  waa  gvapt^t  whec^  the  cedents,  became  boupd 
ta^pajliibe  JiBnta»..aiQMl'fidi^  the  othcsr  obligations  of  the  leaae* 
|ti4he  flnb4eas4  the:rent  is  left,  blanks  and  properly,  as  the  as» 
rigasea  wcve/only  int^ested  that  it  should  be  regulfiriy  paid* 
IthHiotikLhaire  been  a  useless  and  absurd  ceremony  for  the  9»* 
B^naeay  a^  the.  end  of  each  half  year,  to  demand  and  raceiiye 
*a«vwt  iorttbO;]|^uvpose  merely  of  payii^  it  over  to  the  landit 
kid,  and  ina  boaai  fide  transaction^  su(^  as  here  took  place,: 
aifidd  wret.be  thaught^of  4  and  the  sab-tena4it«  unifonnly  paid 
Vhat  va84tteAt^i^h'ten«i,  nn)^  their  bankruptcy  in  July  1819. 
91»4tenBaio6tfi|iifeeeipta  granted  by  the  landlord  or  his  &ctor 
de  noiappeary    Bat,  considering  ^e  entries  m  the  landlord's 
baobi^raM  ttme^wmnnifftioni^  whii^h  topic  pl^ce  between  him  wd 
#i»aswgneai  ironfl4iatyly  afiter.  the  baAki:»ptoyi  them  aefma  q* 
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Brodc  t  Cab.  *^*''  *^^^^  tehnflictfett  livtd  riellitioiis,  as  a^bfeMiiMA  ■^'tSK 
lell,  j<^  '      ^iii»i'  1^  their  fttid^r  {mH^^iftg^^  Wi^  feltri^tly  kmaSiAi»: 
p*"  Aft^  aiB  detail,  H  may  b6  thought  almo0tttiitfeM«aiyt»i^ 

u^^^oifon.    Tert  at  any  length  to  the'  isfSJie  wheref  the  asiiignite  <tf  i'tea^  Uto 
^^A/  in  Se.    imdulf  ddayed  to  make  any  a«e  trf  llh  right,  aM  xt(liO^«  «!. 
'  cond  assignee,  having  been  thereby  ea^nlhaged  tb  aidqlttM  V'itf. 

Opinions  of    eond  eoav^iyance,  had  obtained  possession  beft]^  i^y^rt^MMl 
Jwikes.         of  poSBMi<m  oa  the  piart  of  liie  firstf  asbigneei 

The  j>riiieiple  of  stieh  d^cinona  Ur  ai^  to  be  fbuftd  ili^i^ 
books  an  this  st(1i)ect  is  perftetly  sound.  It  i^  tooi  coitfflei  to 
the  sissignatioii  of  a  lease,  bttt  a^Ueii  to  ^V«ry  ctt^tii  irtddl, 
by  tiie  oaareless  and  dH«tory  exercise  of  a  legid  iiglit,^h«*ry  Mi 
id  oceasioned  to  a  Uibd  party.  BObite  the  a«y(a  I^l*fttfa4ttg'tt^ 
yegifftratton  of  real  rights,  it  was  a^Ked  Hb  base  ^  MMktii 
frants  «tf  land,  thoii^  follow^  #i<ii  i^Mbn^tt  JMA-iif, 
10;  and  it  is  analogous  to  tliat  -wiMi  Rlis  ktely  fc(Ma  ^(^<i|* 
nised,  though  perhaps,  in  some  instances,  carried  too  hr;  Wiktt 
Hbe  managers  of  a  banking  company,  batfaig  aMoi^ed  ibeir 
t^nt  to  act  in  ^[yposition  to  his  diity,  iritiMmt  gttiiigiltt^  iii« 
4ioetD  the  agent^s  c«ation«t^,  #ere  hdAbarriN)^  p^Motiaitte 
wplione,  from  havihg  ivco^rse  against  tibie  cautioii^eM  BM  ii 
»  case  like  the  preset,  and  trnder^  tbo  eifisttiiiMafve^  irfM 
have  been  stated,  the  olgeetictt  appears  to  be  biadttiiflflfe 
*Vir,— 

-  Ik,  Holding  that  &  lease  may  be  aairigiied  im  seomily  tf 
8ebt,  it  appears  tbatiu  thi^oaie  the  ^ensS^gUi^s  did  leirdy-  tsHg 
lAiat  coidd  be  reunited  from  tiiem;  for  th«  (tSomptMlob  irf^tM 
right,  according  to  its  nature  and  fmi'pfybe;  -  If -tfte'^^ti^itfoB, 
therefore^ had  beai beTtre^en tbeiii  and'aM^oifdfVoldiitttyasi^' 
nee,  who  might,  upon  the  slightest  inquiry,  himr'bbta&ieK'i!i» 
fermation-in  so  many  diflei^twi7^,itr't«^tlil^iejdMedi$eM 
an  asngnment,  «tt^  kns,  if  ftity,  WouId'hav«f  be^^MtftaHHeM 
Urn,  and  not  to  Ibe  ^r  attigiHeiBM.'      '    V    -  '    ••'     -• 

But,  9dly,  Ihthequesti6i^wM<A^€i»AocenhK,'tli^'os»^^ 
Aon  is  ttoft  bdiweeii  two  ^IMta^  ^Ml^h^  <M^  dT'^Ms; 
-  fliongh  iA*ior  in  t^hf,  hks  W  0^iVis^^M^de4)*feii«!M'hW 
poddessidn,  asheoagHt  t6'1i&v6''d6tt^;'*^M^\i4il^'%bri(»^ 
assignee  can  plead  prior,  actudi;  Wi  e^cPtet^ywfltaiWnl  R 
is  a  question  betweoi  assignees  to  a  lease,  and  a  iCatiitsrf' 
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i^^i^m;!;^  gep^iaLl  a4i|i4iq«tkM9i»  -vWcb  ia  for  th^b«ieftt4)ifg^^j^ 
^x^f^:^taf^,0^  <tb^<^)umpt,«uidoonQ0i«ifte.plafi9Of  f^^  ,^  ., 

^itti^: /ie|>^«»lifi  dehli9  and  obUgatUuv  of  the  baaknipt;  wl  ^^^^^j^ii^  (\ 
#1^  HW^u}^  a4jufUcati<me»  it  miut  bo  kisft  ia  viiBW>  Jiave^^^'^^^^'*' 
lie^  pievmited  by  the  militate.  j    ^' 

f, ..Befall  tbe  g^DNarid  adjjudicatigii  the  trustee  bad  ao right  toOfiinioMiC  > 
Oe  lease.  The  bankrupts  had. nomei  except  as  0ub4eiuuitB»j^^|^  J 
l|i|til  thft  d^bt  due  to  the  amgiiee  in  security  had  beat  dia- 
#i|qg^  But  Ipog  before  this,  and  while  the  estate  was  imder 
Dm  ^^BMnistratioQ  of  the  statutory  fitctor,  the  right  of  th# 
i«ifH»s  w#i8  luUy  ko^wn  And  reoognized,  the  sequestsatioi 
im^Mfnem  plaoein  the  moath  of  July  1819j  and  immediately 
^i^W9^  ifith  a  cowmunioation  between  the  landlord  ai|4 
tfie^^nqmeos  jandilhe  statutory  fsetor,  and  the  payments  mad* 
i^itiie  Jandli»d.hy  tbefcctor,  as  coming  in  the  place  of  .the  $^ 

..u^nj^fUfi^, seqineitotion^  tiie  state  «f  the  parBes,.at  the  data 
lllfilhfr/w^^ief^atioi^  must  be  the  rule»  The  posseso^an  of  thi 
t^fyi^hfil^Ty  or  of  the  tiruste^  must  be  held  as  the  pos^essiai 
lif  flUAnd.ea^of  the  ereditors  aeoording  to  their  rights  at  the 
litf^ji  a^  jthoig^seral  adyadication  whioh  follows  can  give  n4 
lj|t^,ei^.<rff^n,a  tlitie  of  possessbn,  which  would  alter  or  dimii* 
luah  the  rights  of  any  of  the  creditcnrs ;  Gordon  e,  Saundei^ 
Xnwjfc^  £th^  S^ebt  IS^li  and  hoMiAg  that  in  tids  case  th# 
IV^efBe^W^i'e  prcfmhls^  m^&»  aetpial  lufid  exdusive  possetf^ 
ffw.had  beep  ^>htained  l^^  the.trustee  in  &rour  of  the  genoal 
Hij  <^f  CE^tQis,  Aep?^  ^199  to  )^  no  pretext  for  resorting  t^ 
t||ii.i€)Gl;i^§i<,VBW  .whioh  90  raiich  8ti«ss  baa  been  laid,  as  te 

u^U9f^ii)ifi&<smfiNi^^^  Pnv^  <w(m  ib^o  ^e  managonMrt 
9f  •.Mid9m^i^^ir^.>b4;i^^  smiritiaBi  hntjthis  makei;  n« 
difference  on  the  preferences^  or  pfivilegjeg  oon^petent  to  th# 
i^n^^m^V^yo  l^,^>m^i'A\iB.}^i3i^,wmLVL%  to  ima^ 
^i4Mi  ^  J9lW^^^>  tP9li^g<i»r  ^  ^b<-t«iaants  thfl 

llwll^si^tiA^^^iiM.pf  iWf80&/,ofnM  wib0  iwaBeit  dsgrea  i 
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J^.^^"^    few j«^5jrwd  in  fk^  Uinm  flf  J^qiiU)  t*^t  »*»  (a4>u4ifatifwi w 

^Stomtftfhit     l(W».  wlw?h,  Tirould  have  J>p?Di,  4oiQ|iefc^  ii?  «iich  tia|dmd# 

*^  prjipAiple  th|^  case  of  Holmes  V;.  Beid  was  lately  dwcl^ 

OpinioiM  of        Before  leaving  this  subject,  it  majr  )>e  pri9per  to.  advert  to 

«?»«*jjj«d       fjuj^  aUuatioQ  of  Ae  prior  aasngue^  in  refereiKje  to  the  landli^ 

^^  "      if  th^  ^tutoiy  trustee  were  to  be  preferred  to  him.    Can  it.be 

«aid  that  the  prior  asdgnees,  after  being,  derived  of  fh^ 

4f;Qurit7»  are  liable  for  the  rents  and  other  pnestations  of  the 

lease,  a^  they  certainly  were  after  Ixaving  been,  accepted  hf 

iiifi  landlord?     Could  the  3ub*ti9iuuits  adioitted  tQ>pq99eipMi 

Iff  the  assignees,  supposing  ihein  different  from  tfae.cedeat^  be 

rqppved  by  the  trustee  ?    An  autbqrity  hiaa  been  qwteA  ff» 

idiipwing  that  the  creditors  of  a  bankrupt  may,^  under  a^seqaeso 

tratioix,  reject  a  lease,  or  the  assignation  of.  a  leasee  «if-tlMf 

judge,  it  e3q>edient ;  but  are  they  empowered,  at  thesigne  tiine, 

tfi  oust  a  prior  assignee  in  aeourity,  who-most  stUl-ivmain  sdK 

j^t  to  the  obligations  arising  fireni  the  lease  ? 

,  .Qnljbiese  separate  ground  and  in  the -particular  drcam- 

ytwcea  ol  this  case,  I  am  hiunhly  of  opinion  that  the  tiosteB 

sras  not  authorized  or  entitle,  by  ih^  general  adjodicatav,  te 

JUdude  the  assignees  in  security  boiti  the  full  enjoyment  of  a 

(trior  and  bon^  fide^rigbt,  kiiown  toihim,  aa  weU  as  to  all  the 

j^arties  immedisitely  inteiiested,  long  before  the.  genend  a^ndi* 

lotion  waa  obtainedt     In  9Wh.«  c^att  tlfe^.trqatee  cannot  pot 

the  gen^  bp^y  ^£  ^  creditcirs  in  9t  heito?  sutaation  than 

the  assignees .Qf  the  leaser    Th#4mditor9:^^y«IlMn^lge9m]t^^ 

the  benefit  of  poflsession  throughthe taiwtee^. pari paasu with  the 

IMsignees^  if  staading  in  the  aame  drcnmataacest;  hat  uakii 

they  prove  a  prior  possession,  the  prior  usa^gvea  Wf^  te  pe- 

rail.  . 

.  I  have  yet  s<^e  obaerKMiqna  lo  make^  upon  twd^caw  h^ 
^  decided,  where  the  s^inf  ^u^on  occurred.  ^  In  the  eaee  of 
jRu^sell  against  Earl  of  ^readalbane,  X  coamnred  wiA  the 
^tiier  Judges  in  thinlung  that,  on  th^  sfedahy  more  diitixK^ 
ly  brought  into  view  in  the  last  stage  of  the  pioeeedip^  tht 
preferable  right  of  the  Earl  could  no^  he  jnatty  diipi^ 
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*y'Wlric*i  thfe  ftftel-eittl  df  the  i!6ni^c^5eding  treattdrs  eduU  tibt      ^;^^i^  ^ 
He  tJbctcdt  aftd,'  ^fti>rf/^;  Because  ibe'Earrs  priwr  Bflrf^-^J^^^\.. 
-d^t  Vras  ispeeifiMI 'in  the  trust-deed  itself;  00*  that  tb^  fSt/&-  ittj/S^th  s^ 
ton  kndtriiigof  it  cotdd  not  ava;i(  tUeniflelves  of  'thfttrtirii*^' 
ebnveyjrttce  to  diteippoiirt  a  prior  right  OpinJoMof 

'  *  Again,  the  other  case,  that  of  Paul  it.  Inglis,  I  had  ho  <^  j^'JJI^ 
porttinitj^  of  bonsSleriiag,  tttitil  a  majority  of  the  -Court  had  ^^^ 
ibttned'and  ffir&i  their  opinions.  Perhaps  it^miy  Imre  bmi 
rightty  decided,  upon  the  footing  that  the  assignees,  of  the 
Iras^'  had  1>eiM  inijproperiy  dilatory  in  communicating  theit 
A^Vtb  the  ptlfties  interested;  but  I  must  say  iliart;  thcf  dJr- 
ftanitililMs  of  the  t^ase  were  not  -ascertained  as'diey'ought  th  . 
have^beeti:  '  On  the  one  side  it  was  stated,  that  Mac&rlane^ 
tbwKorii  hltfanation  of  the  assignment  had  been  made,  was 
^ro^etorr  -of  fke  sntjieets,  as  also  entitled  to  a  quit-rent  pkfm 
aMe  by  the  assigned ;"  trIlQe,*  oir  the  other  side,  ft  waiB  iyerred 
Aat  tys  jiferson,  to  whom  only,  before  the  sequestration,  inti- 
mation had  been  made,  was  not  proprietor,  but  had  been  a  prior 
assignee,  and  hto  made  a  general  assignment  to  the  ban^pt 
In  the  one  case,  it  Immbly  appears  to  me  that  intimation 
t6  Mac&rlane  ought  -  to  hare  been  held  as  sufficient^  and 
espedaHy  in  a  question  with  the  statutory  trustee;  in  the 
o^^  ^sise,  it'OoiM  hardly  be  said  that  the  assigqation  had 
been  either  intimated  orfirilowed  with  possession^  as  it  might 
have  been  in  justice  to  tftird  parties. 

As  to  this  question  raised  respecting  the  machinery  and 
ptotil^  fooiid  tipott  iStrstdbjects  nndfir  lease  at  the  date  of  itxB 
ssqnestratiott,  ,H  does  not  s^jfem  to  fanveiKeen  in  the  view  of  the 
Jildges  of  the  Second  Division,  when  die  opinions  of  thd 
CfiM  W4it»  tmpiirodi  '^ 

When  the  cause  was  Mviffed  with  these  opinions^ 

Vhe  Lard  JustUsei-Clerk  said^i— That  he  had  seen  no  cause  Opiaimi  of 
to  alterbls  formfer  opiinion,  whicli  coincided  entirely  \vlth  t|iat     ^^ 
^  the*  Lord  President  and  the  majority  of  the  consulted 
Judges.  ' 

i^i  denke  concurred. 
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B^^um^      j>^  PtinUUp  abo  eottcomd,  bedi  that  the  aoigiia&B 

p^^^^  waaiB^fteti^  mUm  GfarouinfitittMi  of  Atttcnsi  anddbs 

beU,  ^c        tiia  ^hide  crpiniaii  of  the  Lord  Pwaimxt  aad  die  majority  tf 

^~~*      the  ooiflulted  Judges  and  the  whole  griiwidB'tlieMi  statoi^ 

jiniffnaHon.    I  b8v«  aM  along  beeu  «f  opinioB.  Hiaft  an  asdigaation  i»  a  leMto 

s^M  in  ^m^ani  followed  by  paesearion  ia  mefeotual  to  0»iialitiite.>a  nil». 

^'  purity.    In  the  dm  of  HaiaaU  a.  The  Eaii  lof  Breadalbiu^ 

Sd  July  1837, 1  aasenled  toiiie  judgflMKl  toteljoftlbagmal 

4lAt  at  WM  held  to  rest  ob  spwM  titmmB^movn^  andiMt  to 

tench  die  pnaent  queetkHi ;  and  in  UmBt  of  Inglia  aad  Con- 

fwny  «.  Paid,  .a6th  Feb^  1829, 1  im  i}£  the  cffruta  wbiih  I 

juniT  ezprav* 

Judgment.         ^^  Cowf /  afioordmgly  repeated  tfafk  fbnMff  jUsignalt, 

^indhig,  *  That  imdar  Ihe  whole  eiffeuRiBtatieee  a£  thk  «i% 

^  the  aaidgaatieiL  fcmtded  <»  caoMt  be  aAefuaL  againat  lb 

^  piiraaa*,  the  truftee  £v  iha  ei^tara  of  Ifce  oed0Bit%;' fte. 


sstts 


SECONT)  DIVISION. 

No.  CIX.  SMarehmO. 

STEWART 
agaifMt 
CIBSON-GItAIO  ANB  OTH^as,  MagiMnvteB  (rft  Calrai^ 
and  WILLIAM  CAMPBELL. 

Pao(nE88.---BvBOH  Royal.— «- J/  <«  <7»e(mf)eifm#  JiM-  €t  yafr^ 
toAo  AjQ»  deew  ctferf  as  a  respondent  in  a  petition  and  com- 
plaint against  a  burgh  eteoHon,  ^  JMkp^atnrid  Mti  hwh 
self  as  a  cwnplainer^  after  answers  have  beet^  ^eeift  in  io 
the  petition,  for  the  purpose  of  taking  up  a  part  of  tks 
wigvnal  prayer  iifi  which  4he  eomptuiners  no  Umger  ^aeo* 
to  insist. 
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iMseieedoii^  *  a&d  to  find  that  the  said  WiHiam  Gibson-Craig*^*  -^  * 
>kBr  tto. right  *«  title  to  ((he  oINse  of  MM^aMt  tOt^iUorpm^i,. 
-<  •!  A^  sfid  biiffh  ?  ttnd  falrtlie*,  td  fiad  tkaft  IWvid  j^^,^*^*"*^ 
I^'iagke^fer  in  <MfOiss,  tiHb  iegdly  electa  a  «iei^fl»ft  V;<mA* 
'A  eiHoi>^  Afe  sniil  bargh,'  &id.  Aiisn^'ers  irer«  gitetl  in  "lb  ttill  {^ 
4itifllib'th6  imDie  of  Mr  OAhmi^*CttAg  tmA  th6  iriaf^istrMed  add 
akeuiof  Ckdid)  111  titiidi  rti^yotgeeted  Aat  fte  eom^lctint  irtia 
ioeoinpetent,  in  iiespeet  that  David  Scott^  innkeeper  ihOolrait, 
viitaak  the  eomplainer  maintains  to  have  been  dnly  elected  a  .  ^ 

iMiehMlit-4»mii^orof  the  biirgh,  hats  not  been  it^a^  ^  fBTiy 
iMKr  weom^lsiAtor  or  T(spi»ndait. '  ^he  Lord  Oi^hlar^  io 
irhoin^iettil8e#a»TentittMlliO#d»«o4>e  jurepeired, 'took  U 
fo  report  npon  this  pfdSminttrf  objecfion. 

''^«^eom()lHi&er  then  stated  that  he  abandobfed  fltfe  ^rf  6f 
his  petition  tf^Idi  rdkt^  to  Sdott,  &hA  ^aVe  in  A  4sihifte  m 
which  he  restricted  the  prayer  of  his  petition  and  complaint  to    ' 
&e  pait  of  it  which  prayed  to  ^.  find  and  declare  that  the  pre- 

*  tended  election  of  William  Gibson-Craig  as  merchant-coun* 

*  iSDlOT  is  void  and  null,  and  to  reduce,  decern,  and  declare 
^  accordingly,^  &c.  omitting  the  clause  relating  to  Scott.  An- 
srrers  to  this  minute  were  put  in  by  the  respondents ;  and,  at 
the  sane  time,  a  minute  was  lodged  in  the  name  of  William 
Campbell,  Deacon-Convener  of  the  Trades  of  Culross,  where- 
by he  siBted  himself  as  a  'com]llainer  in  th^  petition  and  com- 
plaint of  Stewart,  and  more  particularly  in  that  part  of  it 
whidi  was  directed  against  the  wrong  done  by  the'  fej^etion  of 
David  Scott ;  he  tharefbre  prayed  that  the  Court  would  reduce 
tiie  pretended  election  of  Mr  Craig,  and  *  find  that  David 
^  Scott,  innkeeper  in  Culrosd,  was  legally  elected  a  merchant- 
'  councillor  of  the  said  burgh  r*— thereby  attempting  to  revive 
Ihe  part  of  the  prayer  in  which  the  original  complainer  no 
longer  insisted. 

Stewart  objected  to  the  compearance  of  Campbell  as  a  Oom-  Pursuer*! 
plainer ;  and  pleaded'-Thst  although  any  party  caBed  as  a  re-  ^^^^ 
spondent  might  take  up  the  petition  and  cotnplaint  at  any 
time  either  before  or  after  service,  before  answers  ^^ere  given 
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B  M«r«  1889.  in,  it  was  Incompetent  for  one  wlio  lias  beeh  cite^.^  ii  jroapos- 
/  ■»—  T  *A     jIuj^  and  who  has  allowed  answers  to  be  given  in  withont  ok 
GlhsoiuCTaig,  joction,  to  turn  round  afterwards,  and  sist  himself  as  a  oen- 
A<^*        '       plainer ;  Grant,  &c.  v.  Dick  and  Cattenacb,  9th  Feb.  1831. 

BwrghRoifaL       Campbell  answer^ — ^That  ho  had  made  no  i^peanmoe 

^^_  ,         indiriduallf  as  a  respondent ;  and,  therefore,  must  be  held  ii» 

Pleas.  .  have  consented,  so  far  as  be  was  concerned,  to  the  originil 

.  prayer  of  the  petition,  and*  having  done  so,  he  was  oititled  ii» 

^take  it  up,  and  more  especially  to  insist  in  that  part  of  it 

which  he  saw  was  now  likely  to  be  abandoned  by  the  oiigittl 

,  petitioners)  to  whose  zeal  in  pressing  it  he  had  fitmeriy  troetei 

Judgment^         y^  ^^^^  ^^  unanimously  of  opy[<m  that  it  was  aof 

too  lateior  Campbell  to  appear  as  a  complainer.    They  tbn- 

^  fore,  ^  found  that  William  Campbell  was  niot'  eiititted  ta  ^ 

^  pear  as  a  complainer ;  and  quoad  ultra  remStl^  thecsttft*M^ 

'  <  the  miimte  of  the  ori^al  complainer,  and  tM  sois^crii  i(l  As 

]^_  rpspondents,  to  the  Lord  Ordinary  to  be pih^|^Hi!«4f^    - 

<4ct.  SoUGen.  fffope)  MM^onodM^  .  Alt  Bean  iffTnii^fakjI^yHmm, 
Iffmy.  CwUnpham  and  BeHyJqmu  Baffowr^  Giham^Orti^tf  W^^^ 
&DiMel,JLg^ts.       r.Ckrk.  ^ 


.  '-   i  o-.»  •  . .  . 

No.  CZ.  '  6  ItuftkclBSi. 

•  'in   •   , .'»  ,/■•'* ' 
MACKINTOSH  ■  •  ■    '  •'■'■■:.  ,,;.  ■•. ' 

MAC^tJBBNSv'  -•   ■•'•••  11-^: 

Peocess:— *  • "'  ' i  •*'•■  "'  ;".»'»'•• 

Held,  itpon  the  v^bel  report  o^  a  iLordtOnliniify^tiiitfaAer 
fhe  record  has^been  adjusted  by  Ae  psar^es^ihe  LcMOvdiaarj 
has  the  power,  subject  to  Ae  review  of  the'  Co«rS^  toiaait  tP 
an  accountant  before  closing  the  record. 
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LndOrffiofi/fJfWityM.  ,.    Act  C«aU«m,  JlfanML  '     JL^MdM^Jta* 


.&> 


riBST  DIVISION. 
No.  CXI.  QUarehlS^   ' 

THOMAS  ROBERTSON 

against  * 

,.   ,.  ,  The  EARL  or  FIFE.  -    .  • 

.Tft^9*r^IirHtjiiTxoK.-~^  person  having  conveyed  bis  whoU 

"  P^fopertff  in  trust  for  behoof  of  his  creditors^  with  power  t6 

'  ihiBni^  failing  the  trustee  named  by  death  or  resignation^ 

to  elect  another,  and  the  creditors  having  accordingly^  on 

the  resignation  of  the  nominatim  trustee,  elected  a  new 

•  onci  ^>^  tf^  truster  having  tised  inMbition  upon  the  dfi^ 

*  pend0n>ee  ef  an  aetien  M»hich  he  had  raised  against  the 
original  trustee,  for  having  U  found  that  he  had  no  power  to 

'  convey  away  the  estate  in  favour  of  any  person  without  the 
consent  of  the  truster — the  inhibition  was  recalled  as  tn^ 
competent* 

Bt  a  trast  di«po^oii  (Sthuid  11th  Nor.  1825)  the  rcspcaii^ 
dent,  \jotA  Fife,  on  the  narrative  of  the  embarrassed  state  of 
his  sShSdCffi .  dUd  ^his  desire  to  provide  for  &e  payneDt  of  hit 
debts,  conveyed  his  whole  property,  heritable  and  moveable^ 
and  his  liferent  inter^El^id^'Kir  tntaiki^estates,  in  fiivour  of  th# 
Earl  of  Lauderdale,  and,  fcilflig  him  by  death  or  rerignation^ 
in  &vour  of  James  QalftUr  idS  .Whittioghame,  and  such  othev 
person  or  persons  as  may  hereafter  be  appointed  and  choeen^ 
pursuant  to  the  powers  hereafter  written,  as  trustees^  i&c« 

After  declaring  the  various  purposes  of  the  trust,  and  thi 
fBWfMiQf^6ftnUtto9».]|irtl|Afidm«]Stf^        tbc;  eata^'it  ia 
^ptof  iMiAdid^dttvedy  th«t  alb^ibasaid  trusts 
^  imeptyovabill  ii^tfigft'DiydaHi^e^^tbe  trast»&c..yet»  ncflrertbej 


.«  t '  c  ^  ■ 
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DCCISfO^ra  OFTHB 


VoAlX 


9  Mar.  1830. 

Kobertson  v, 
Earlof  Fiib. 


but  this  present  trust-right,  and  infeftmcnfi*  to  fcHotPliireon, 

shall  stand  and  snlsist  as  a  security  to  my  wh^e  juirt  and  Iaw-> 

fill  creditors  preceding  this  date;  declaring  that  ft -shall 

be  in  the  powers  of  the  tirustees  aknre  named,  in  tiieir  oidef, 

to  name  and  assume  such  additional  trustee  or  trustees  fbr 

acting  along  ^th  him  in  the  execution  of  the  present  trust 

as  he  shall  think  proper;  and  liketi^ide  declaring,  that  in 

case  of  the  failure  of  the  said  trustees  above  named  by  non- 

aoeeptalice^  or  by  their  death  or  resignation,  wtfbont  eteN 

cising  the  foresaid  poirer  of  assumption,  it  shall  be  compe^ 

tent  and  lawful  to  my  said  creditors,  according  to  theex* 

tent  of  the  principal  sums,  and  the  original  or  consideratioa 

money  of  the  said  ancnnities  dtt^  fey  m^  to  them,  and  not 

per  capita,  or  according  to  the  number  of  names  present  at 

a  general  meeting  to  be  called  for  that  purposer  h^  adTertise!' 

ment  in  the  London  and  Edinburgh  Gazettes^  and  in  twe  of 

the  Edinburgh  newspapelr^,  to  choose  such  penson  or  persditf 

for  executing  tbe  said  tru^,  in  the  event  foresaid,  as  Atj 

shall  l^iink  proper ;  and  Trlrieh  additional  or  new  trottei^  so 

to  be  named  and  assmncfd  by  mf  said  trusloeB  above  named, 

in  Aeir  order,  ot  in  the  event  foresaid  to-lbe  eleeted  or 

chosen  by  my  said  creditors'  tA  a  meeling  to  be  cbMML  as 

afOKsaid,  shall  be  aa  fliliy  invested  in  die  li^t  of  tlie  whok 

ffibjecis  hereby  conveyed,  and  in  aU  the  powers  hereby  oom- 

mitted  to  the  trustees  before  mentioned,  as  if  tjiey  ^d  beea 

expressly  named  and  appointed  tmsteeis  by  these  presents, 

or  as  fliJe  sadd  trustees  hi^eii^  naitiod  wif^t  ot  eoftM  havft 

done  themselves  in  virtue  hereof  Sfe'  The  trudt  deedefntakia 

•a.  obligation  to  inTeft,  a  proeurafeory  of  l^eatgnatran,.  and  pre- 

oept  of  sasine.    The  creditors  acceded  tO'  tb»'t9asl ;  and  Lofd 

Lauderdale  accepted  the  ofice  of  trustee^  and  for  some  time 

aated  as  sueh ;  but,  upon  finding  diiit  Lord'  Fife  had  'expre»* 

led  dissatisfaction  with  tlifr  adoiimstnitMaL'  of  tho  tmst4iffdiiBi 

be  resolved  t6  resign  the  oiBee;  and  diis  resolutioa  waa  intl* 

mated  to  the  creditors  at  a  meeting  held  on  the  fllat  Ootokf 

1829,  m  well  as  a  resolHtBOB  o»  ike  part  of  Mr  Balfour  not  to 

accept  the  substitution.    It  was  at  Hie  same  tiaie  deoiared)  «t 

the  part  of  Lord  Lauderdale,  diat  he  wwUl  i|cilliagi9'  eteeuto 

aay  eoittpetent  deed  fojr  tiie  puifpoee  of  Testing  (die  ««tale  in  tiit 
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o0vriiBg  lo  advei^timneAt,  oil  ihe  l&th  Detmbe^^  f(^  t^  pu^r**      — «^ 

pMeofaH?oiatiag«rmwtru#|bM»  iMmm. 

But  l5ro  daya  pnsvitma  ta  ihk  meefiog  a  samfmm,,oi  i^ 
dK9^  9oA  wiAHtism  at  the  instance  olXocd  Fife  m^a^  seriRe^ 
i^CHi  Lord  Lauderdale,  setting  fbrth^  ti^t  th^  tni)3t*a$iuQ»  bad 
iMn  gieatfy  mismaaaged;  and  tkat  Ae  pujcapw  |)Ad  det!9¥^ 
BHied  to  make  anolh^  arraBgeiaesit  for  tibe  moiaa,  fif  ef4y  PHfr^ 
meat  of  hia  debts ;  but  that  this  was  Vketj  to  be.prey^atp4  by  ^m 
intended  conveysAce  of  the  estates  by  Lord  Lauderdale  in 
ilvoiir  of  a  new.  tpustee  to  be  chosen  by  the  creditors-;  md 
^OMjhidiQf  that  it  should  be  found  ^  that  the  said  J[ wies  IJaij^ 
^  of  Lauderdale,  as  trustee  foresaid,  having  resigned  tl^  said 
/  oflke  ot  trust,  and  publicly  intimated  his  det^cmination  to^ 

*  tbat  effect  to  the  creditors  as  aforesaid,  and  the  said  James 

*  BaUbur  having  declined  to.  accept  of  the  foresaid,  trusty  |ie| 

*  the  said  James  Earl  of  Lauderdale,  as  trustee  foreipud,  has  no> 
,^  right,  power,  or  authority  to  name  ok  assuvie  into  the  said, 
i  trust  and  Boaiiagenient  any  person  or  persons  whateyer^  aa 

*  trustee  or  trustees  under  tiie  foresaid  trust  And^  fiirt))er« 
^  Oat  the  said  James  £arl  oi  Lauderdale,  as  truatw  foresaid^, 
^  has  BO  ri^^  title,  or  authority,  undsr  or  by  virtue  of  .tba 

*  said  trust-deed,  to  dispone  or  convey  over  the  said  lands,.  &i^ 
^  to  or  in  iivour  of  any  person  osc  persons  ivhatever,  whether 
^  namsd  by  the  said  creditors  or  otherwise,  without  the  exr 
^  press  consent  and  approbation  of  the  pursuer;  and  that  the 
'  said  James  Earl  <^  Lauderdale,  as  trustee  foresaid,,  oi^t 

*  and  should  be  immediately  prohibited,  iatevdicted,  and  dis^ 

*  chargiBd,'  from  so  doing. 

Upon  this  action  inhibition  was  used  against  Lord  I^wd^* 
Ue  in  terms  of  Ifae^  above  conclusions. 

The  meeting  of-  Lord  Fife's  creditors  called  by  the  advertise- 
ments for  tile  16th  of  .Decemb^,  was  held,  on  that  day,  bu^ 
was  adjourned  to  tlie  13th  of  January  following,  when  there 
was  laid  before  the  meeting  a  fonnal  reugnation  by  Lord 
Lauderdale  of  the  trusteeship,  &e. ;  but  reserving  power  to 
^ude  of  the  said  lands  and  subjects  of  evary  description,  &c. ; 

*  and  to  convey  and*  make  *over  tite-  saaaos  by  one  or.  nyure 
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^'  BECISIQNS  or  THB  U^  11!/ 

I 
fllar.l8B0   <  cleeiii,  to  the  triiil6«br  tnutefift  to'beclMeBi^  lte«^^ 

B^b^toTl  '  of  ^  '^  ^^''^  ^^  ^  ^^  ^  *^™*  of  Ih0  iMd  Intofc 
£afl  of  Fife!  '  di^oridaii,  and  dwi  fin*  the  parpo0e  of  Tttituig  the  «iU  Inn- 
-^= —  «  fee  or  trustees,  in  trust  as  daresaid,  in  the  aaid  laads, 
<  heritages,  &e,  before  mentioiied,'  &e.  A  Aedaratieo  wis 
aifo  produced  on  ihe  part  of  Mr  Balfoar,  decUaiag  t»  aot 
in  any  respect  as  trustee  substitutsed  to  Loid  Laaderdalou 

At  this  meetmg  the  petilaoner,  Mr  Robortson,  wham,  fidlisif^ 
tiro  othen,  were  chosen  to  be  trustees  in  their  oiader,  with 
power  to  a  oommittee  of  creditors  to  fix  an  ade^uati^  rea«* 
Iteration  to  the  aoeepting  trustee. 

Thiereafter,  petiticms  were  presented  both  by  L<»d  I.aB4a^ 
dale  and  by  Mr  Robertson  for  a  recal  of  the  inhibatian.  Intbai 
petition  for  Mr  Robertson,  to  which  reforcmce  was  made  ii» 
{hat  for  Lord  Lauderdale,  it  was  pleaA^dr^ 

1.  That  there  could  be  no  doubt  of  the  title  and  interest  of 
Ae  petitioner  to  insist  in  the  recal.  Thef  trust-deed,  which 
was  liable  to  no  olgection,  had  been  acted  upon ;  and  it  contain-* 
ed  in  gremio  the  power  of  electing,  by  a  general  meeting  of 
tl^  trust-creditors  (fieiiling  the  original  trustees)  a  new  trustee, 
lipon  whom  the  whole  duties  and  powers  of  the  office  were  to 
devolve ;  and  the  petitioner  was  the  trustee  so  chosen,  an^  waa 
thus  authorized  to  take  all  measures  necessary  for  completing 
lus  titles  to  t^e  trust-estates,  and  for  removing  any  obstruction 
which  might  be  opposed  to  the  accomplishment  of  that  object, 
and  the  fulfilling  the  purposes  of  the  prigbal  trust 
'  2.  The  use  here  attempted  to  be  made  of  the  diligence  of 
inhibition  was  incompetent  and  unwarrantable.  If  there  had 
been  any  ground  for  objecting,  in  the  face  of  the  trust-deed, 
to  the  nomination  of  a  new  trustee,  and  the  conveyance  to 
him  of  the  trust-estates;  the  prc^r  course  of  procedure  was  by 
bill  of  suspension  and  interdict,  which  however  could  not  have 
passed  nisi  causa  cognita ;  but  this  would  not  have  suited  Ihe 
views  of  the  respondent,  who  tiierefore  applied  for  an  inhibttion, 
which  was  granted  as  a  matter  of  coursew     But,-^- 

3.  This  diligence  cannot  in  the  present  instance  be  susp 
tained,  unless  it  be  held  that  a  party  may  use  inhibition  to 
prevent  the  fulfilment  of  his  own  contract ;  Lord  Fife  beiji^ 
expressly  bound  by.  the  trust-deed,  upon  the  failure  of  the  no* 
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'WtfltMqrt^l^  Yl^;.«^9itu^q^  t^«  .ms(^  i%,  ^j  party jrbom  9  Mar.  1M>. 
t^fqj^^lQHat.ikjIffDer^VQ^t^  The  resignar  -'^'-t^ 

t«Wf  i«(F*.f*H4«^  *«  *^  lum-J^eptaijce  of  Mr|^*"^^^ 

j|^|)%CrK9f  JR^/b®  ca^e  in  wjUdi  the  creditors  were  empower-      ^^y, 
^  tg^d^  a  new  troAtee.    The j  have  elected  him  accordingly ;  rjJJ^^i^ 
and  th^  nnfity^n  is  wheti^r  Lord  Fife  can^  by  the  form  he^e 
imprtfd,  jki,  pt^dict  the  traneference  to>  and  ^lanagement  o£  the 
tpyf  qg(atfiff  }fj^.^  trustee  t|ius  elect^  hg  hia  own  fianction^ 
fti4.in;tm»8  if  biB  owii  deed. 

•    It  was  ^fi^wered^.  That,  in  consequence  oit  the  misma- 

,^piklfnl^l|ieb.haA^taI^^pbee,  ths.purpoiBtes  ci  t^eprjtpnal 

.triKit  coi^d  ifM  be  fidfiUed  by  the  new  arrangement,  as  the  ex- 

^t^^Mfk^^  trfi^t,  together  with  the interest  of  the  debts,  were 

more  than  sufficient  to  coajsume  the  produce  of  the  trust-estat^. 

-}Tk9«.f]pfS|io949at>  tiierefore,  had  a  clear  interest  to  prevent  the 

.ilrtepded,deypluti(9i  of  the  trust,  and  the  conveyance  of  t^e 

t)iMw  i|i  &vour  of  the  new  trustee ;.  and  tl^ere  was  no  wa^y 

.«of{|fireating  the  feudal  transmission  of  property  by  any  intc^- 

di<^  but  that  arising  from  inhibition,  which  appears  upon  t^e 

'.leciM^f    A  8uspQn$ipn.  dsoA  interdict  nyght  have  been  rendered 

ia^^ctual,  and  a  conveyance  ms^de  in  defiance  of  it.  7 

2..  The,  expenses  of  the  trust  had  also  been  increased  by  the 
imuierati<)n  which  was  proposed  to  be  given  to  the  new  aiid 
]»0&9si9aad  trustee,  which  was  not  in  view,  nor  authorised  by 
the  trust-deed,  the  original  trustee  having  undertaken  to  dis« 
chaq*  ftf,a$<re  gratuiton^yt  and  there  being  no  provision  in  ' 
tte  deed  f^x  an  allow  woe  to  a  substitute  trustee. 

ThfiiCwrf  Wfr^.  unaaimously  of  opinion  that  the  inhibi-Oirfiilovdr 
^  was JmwPiyetf^  an4  ought  to  be  recalled.  Their  Lord-^^^*'^ 
4v8,jb^  tb$i(  XiQYd  Fife  h^d  such  a  beneficial  interest  in  the 
taistjpi.to.s^^  th^t  k  waf»  parried  on  in  a  proper  manner ;  and 
if  LafditLwderdale  h^^  mismanage  the  affairs,  or  was  about 
to  devolve  the.  tnnst  lynm,  a. person  who  was  unfit  for  the  si- 
tnatm,.  l9|^  L^jDd^Fife  would  have  been  entitled  to  interfere^ 
ui4  |Q.)M;:be^r4 ;  .but  still  his  proper  remedy  would  have  been 
by .im lAte^^ti  wj^cb  If ^.  gifted  only  upon  cause  shewn^ 

Vot.Y.  LI. 
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9  Mar.  18901  But  tbb  could  not  tiare  1>eeii  shewn— 1,  becatue^ere  iBi  iM 

appear  to  be  any  foundation  for  the  alleged  miBmanagemeni; 

and,  2.  because  thJB  trust-deed  contained  a  clause  ezpRsiy 

empowering  Lord  Lauderdale  to  resign,  and,  in  that  event,  to 

devolve  the  trust  on  the  person  who  should  be  elected  bjr  tke 

creditors ;  and  tiie  creditors,  for  whose  benefit  primarily  tki 

trust-deed  was  executed,  and  who  had  the  first  interest  isAe 

election  of  a  new  trustee,  had  made  their  election,  and  ynsnttk  . 

likely  to  choose  an  unfit  or  improper  person.    If  such  a  paw  , 

were  chosen,  Lord  Fife  might  £tiU  be  heard.  But  his  remedy  wu  | 

not  by  the  diligence  of  Inhibition,  which  was*quite  inapfdicaUe  to  j 

a  case  of  this  nature ;  and  the  question  here  truly,  was,  wktbiy 

by  the  use  of  this  diligence.  Lord  Lauderdale  could  beprmM}^ 

from  doing  that  which  the  trust-deed  expressly  aiithotimdlBipfi 

to  do,  and  be  compelled  to  continue  to  hold  the  estate  in  btf  ftr; 

Mn  as  trustee,  contrary  to  his  wish  to  resign,  when  the  w 

deed  provides  for  his  resignation,  and  for  the  devoliilaoB  of  ih 

trust-estates  in  favour  of  such  persons  as  the  crediton  m^ 

deet  in  the  event  of  such  a  resignation.     The  remedy  of  ii^ 

hibltion  was  never  intend^d  for  such  a  purpose. 

TheirXordships,  therefore,  recalled  the  inhibiticm,  ai^  kol 
Lord  Fife  liable  in  expenses. 


Judgment* 


Act  Zhan  </  Poo,  fJeff^rep)  JamewHy  Rutherford*  GUam-Cnigit  ^^  \ 
Un0,  4:  ikgMka,  W.B.  Agents.  Alt.  M..Gmi.  (B$pe)  Mfl«% 
ItolmrUon^       J,  J.  Fra$er,  W.  &  Agentb  .     JET.'  GMu  » 
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TtRST  DlVJSIOif. 

NaCXiL  9Jlfonj*1830. 

JdHN  BELLENDEN  KER  and  Others 

against 
Bia  ROBEIIT  WILLI A5VIS  YAUCfHAN^ 

DxAT&iBEd.-^^  pdr/y  having  conveyed  her  whole  real  and 
personal  property  by  a  truet-deed  for  certain  purposee, 
with  directions  to  the  irustees  to  pay  the  residue  to  such 
persons  as  she  should  direct  by  any  writing  under  her 
handy  ^  and  in  default  of  my  making  such  writing,  &r 

*  giving  directions'  iti  writing,  then  to  pay  over  the  said 

*  residue  to  and  am&ng  my  next  of  kiny  ^c.  i  and  having 
thereafter^  white  on  death-bed,  eccecuted  a  deed  directing 
the  residtte  to  be  divided  among  other  parties — held  that 
the  heirs^at-law  were  barred  from  challenging  the  latter 
deed  on  the  head  ofdeath^d,  from  want  of  interest,  on 
the  ground  that,  if  it  should  he  set  aside,  the  default  would 
thereby  be  occasioned  by  which  the  next  of  kin  were  to  suc^ 
ceed  under  thefiwner  deed. 

Br  a  deed  executed  (Ist  March  1819)  agreeably  to  &d 
brms  of  the  law  df  Scotbnd,  Lady-  Essex  Ker  conveyed,  m 
avour  of  certain  trustees  (of  whom  the  defender  was  the  8tb% 
iFor)  all  her  lands  and  estates,  real  and  personal,  wherever 
ttoate,  and  of  whatever  nature  consisting  $  ^  declaring  that 
the  foresaid  disposition  of  my  real  estate,  and  also  the  said 
bequest  of  my  personal  property,  are  granted  to  the  said  per- 
sons, and  shall  be  taken  and  accepted  by  them,  and  each  of 
them,  in  trust  only,  and  for  the  ends  and  purposes  under 
mentioned  ;  that  is  to  say,  in  trust,  to  sell  and  dispose  of  my 
s^d  lands  and  ifeal  estates,  and  out  of  the  proceeds/therebi^ 
and  of  my  personal  property  to  be  collected  and  recovered 
by  my  said  trusteei^  to  defray  tiie  whole  AsrgeB  and  ex- 
penses attending  the  execution  of  the  trusts^  Imd  to  pay  «U 
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9  Mar.  1830.  *  ^^  j^^  ^^  lawful  debts  I  may  owe  to  any  perscm  or] 
sons  at  the  time  of  my  decease,  in  any  way,  or  by  any  1 
of  security,  and  then  to  pay  over  the  residue  and 
of  the  said  process  to  and  for  the  use  of  any  perscm  or] 
soils  I  shall  name  by  any  writing  under  my  hand,  eri| 
such  purposes  as  1  may  direct  by  such  writing :  And  iti 
fault  of  my  making  such  writing,  or  giving  directioiis^ 
writing,  then  to  pay  over  the  said  residues  to  and  woBf  l| 
next  of  kindred,  according  to  the  law  of  England,  ot  \ 
of  distributions.^  This  deed  was  authenticated  acooidingt 
forms  of  the  law  of  Scotland  for  transmitting  heritage,  \ 
'■  it  did  not  contain  the  ordinary  warrants  for  infeftment 

Thereafter,  (20th  Aug.  1819)  Lady  Essex  executed  a  ^ 

,  cil  or  testament,  referring  to  the  trust-dened,  and  in  pa 

.  of  the  powers  reserved  by  it,  wherejliy.  she  dirfscted  the  t 

.  to  pay  a  variety  of  legacies,  and  ta  divide  the  r^Doamder  i 

:  property  among  various  individuals  and  charitable  instit 

>  and  the  trustees  were'  appointed  executors.     This 

was  valid,  according  to  the  law  of  England,  to  affect  ] 

but  not  according  to  the  law  of  Scotland,  and  it  waa 

on  death-bed. 

Upon  the  death  of  Lady  Essex  in  September  fidlowii^  j 
nous  questions  arose  with  regard  to  her  landed 
.  Scotland,  between  the  .pursuers,  her  heir»-at-law,  whoi 
titles  to  the  lands,  and  took  infeftment,  and  the 
executors  under  the  deeds  of  Ist  March  and  SOth 
f  1819. 

The  pursuers  first  brought  an  action  of  declarator, 
•  terwards  an  action  of  reduction  of  tJie  deed  of  the  20di  i 
gust  1819)  on  the  ground  <  that,  although  the  said 
'  writing  might  be  effectual  by  ike  law  of  England,  asal 
;  *  tion  for  the  disposal  of  propoty  situated  in  England,  < 
.  ^  being  defective  in  the  solemnities  required  by  the  lawcl^ 

*  land,  it  was  invalid  and  ineffectual  as  a  direction  to  I 

*  trustees  to  make  over  the  said  heritable  estates 
'  <  Scedand,  to  ihe  prejudice  of  the  pursuers,  the  bars  of! 
.  *  Lady  Essex,  and  was  reducible  at  thdr  ingtancer 
.  tiuding,  iherefoore,  that  it  should  be  reduced,  &c 
.  -    But  the  Court,,  afiker  some  procedure,  altered  an  i 

of  the  Lord  Ordinary,  by  which  it  was  found  that  the  dteit 
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altogether  ineSbctual  to  affect  real  property  in  Sooilaiid;  *  sub-  9  Mtr.  1830. 
*.  tained  the  defences,  and  assoilzied  the  defenders';  bnt  without   ^"^jf  '.•■^ 

*  prgudice  to.  the  pursuers  insisting  in  the  action  ezcapite  Iw^-Yauijan.*' 

•  ti ;'  (vide  Report,  24th  Feb.  1829.)  - 

■  In  the  present  action,  which  was  brought  during  the  dep6n-   -D^a/^-B^^t 
denoe  of  the  former,  for  reducing  the  deed  ex  capite  lecti,  it- 
being  admitted  to  have  been  executed  when  the  granter  was  on 
death-bed,  the  Court  ordered  cases,  with  the  view  of  taking  the 
opinioiui  (^  the  other  Judges. 

The  question  now  was,  whether  the  heirs-at-law  were  en- 
titled to  reduce  the  deed  of  instructions  on  the  head  of  death- . 
bed,  in  so  &r  as  it  excluded  them  firom  the  succession?  or 
whether  they  were  barred  from  insisting  in  the  reduction  by ' 
the  nature  and  effect  of  the  trust-deed  P  and  the  mam  defence 
was,  that  they  were  so  excluded  by  this  deed,  which,  it  was 
maintained,  validly  and  effectually  disposed  of  the  whole  re- 
sidue of  the  trust-estate  in  &vour  of  the  testator^s  next  of  kin, 
in  defEiuIt  of  any  o&er  durections  to  the  trustees ;  so  that  the 
pursuers  had  no  interest  to  insist  in  the  reduction,  since  the  re- 
sult of  a  deca'ee  of  reduction  would  only  establish  a  right  and 
interest  as  to  the  trust-estate  in  fietvour  of  other  parties. 

•  Pleaded  for  the  pursuers — It  was  decided  by  the  case  of  ^j^^'^u^"* 
Coutts  V.  Crawford,  House  of  Lords,  14th  Nov,  1806,  that^ 
tile  right  of  the  heir-at-law  to  maintain  his  tilie  against  every 
death-bed  conveyance  was  so  absolute,  that  even  where  he  has' 
been  actually  excluded,  and  his  title  for  the  time  extinguiriied^ 
by  a  liege  poustie  settlement,  he  may  found  on  the  death-bed 
deed  itself,  as  effectual  to  revive  his  own  right,  by  putting  an 
end  to  those  fiivoured  by  the  first  deed,  and  still  reduce  the 
same  death-bed  settlement,  in  so  fitf  as  it  conveys  the  estate  to ' 
auotheF.    The  prindple  of  tUs  is,  that  the  conveyance  in  liege ' 
poustie,  to  the  prgudice  of  the  heir,  is  made  subject  to  the 
oondition  that  it  shall  not  be  revoked  by  the  act  of  the 
granter  in  his  lifetime;  and  then,  that  the  revocation  exi 
pressed  or  implied  in  the  death-bed  deed  is  sufficient  to  ex-* 
elude  the  conditional  right  ^^ven  by  the  first  deed,  which  re-i 
vocation  the  party  so  previously  favoured,  not  being  the  heir<« . 
at-law,  has  no  title  to  challenge ;  and  yet,' that  the  heir-at-law, 
whoee  title  is  thus  reived,  is  still  entitled  to  reduce  the  la^t 
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tl&r.  leM  miv«sraifi{M^1a  «6  fti^at  UtAm  opento  toikis  pt^ntte^iAM 
>-nr-^   thufl  restMfi^lf  Baitey  <n  fimall^  8d  >S^>  181«9 'lMr« 
v7uj^     Mudfe,  Sd  MaKh  Mao. 


Belbnder*»     ^ ^'^'^^  ^^  ^'^^  objection i8 excluded  by  thetrm^iwu^jiwm 
^leastj  ezeeuted  in  Hege  poustie,  whkh  dveels  Ae :«8ta(te-4o  'b6«4 

wd  thai,  in  default  of  the  gnuater  eK^OBtanf  oOier  dindiei 
to  the  Isnstees,  the  proceeds  of  the  irust-eatate  shall  be  |4 
QV&  to  a  oeftittn iSsM  of  pevaoiis,  difireDt  fipom  ti^piaat 
|mrBa«res  so  that  the  heiiMtJsir  am  comiilefteljr  ezdailedlf 
the  liege  ponstie  deed  (independently  of  the  inatinwieatMiili 
be  €xecttted  on  death-bed)  and  can  havse^na  r%ht>oriaMI 
to  chatten|;e  dieiaMer  while  the  fanner  .ffiiiniini.i  JoplM 
poipoi^  atadto  that  eortesty  the  tniat^eed>e&etaUly«]DMi 
the  challenge  in  the  pmtet  aotinu  •  If  tlw  inatnnaart  daii 
Ifmged  should  be  reduced,  then  the  only  effect  would  b^  tU ' 
the  next  oj  Idn  bytfae  law  of  England  wonli  be  eafitied^odkt  j 
the  trustideed,  to  the  residue  of  the  U'ust4»iafca>  .  Hosa  iij 
lig^  of  the  heir-at-law  to  dfalkngn  on  the  haad/of  4eatUel| 
Is  excluded;  or,  in  other  words^  tiieintereat  inHiesuniaiai' 
being  otherwise  disposed  of,  in  the  event  of  the  codicil  arM 
of  instructions  b^big  inyalid  or  ino]^ccative^  the  heir  ami 
(^allenge  that  deed,  since  he  has  no  right  in  t]ie  suceefam* 

9*  Itisdauedthalthelawo£8o6thuidmt«gaidtodMk 
bed  cm  n&oi  dra  deed  fai  qtMstion,  and'  there  is  no  aaaa% 
Qiistaining  that  objection  in  sneh  a  casei 
^  a  If  the  instrument  now  dudlen^sd  is  iwilid,  and  iFAi 
nomination  therein  eontaaaed  k  i&efhetiial  and  iaoporalive^M 
Instrument  cannot  be  referred  to  or  founded  on  as  nensAdB 
fuAcient  to  revoke  or  eathaoat  ^  vesonredftettlty  in  ^  tta^ 
deed,  toflie  c^bot  of  diM^pointiQf  thosecaUedtotheMoii- 
lion  by  the  trust-deed  in  del^iilt  of  sacb  noiainalioa,aolif 
bringing  ki  the  present  pnnuers  k  tiieaam^  naanner  as  if  tbtft 
bad  been  neithw  tmst^oed  nor  codicif.  TM  daetriaeaii^ 
pQed  revooation  is  Jna^aiissiUft^  and  b  in  direct  o^iantet^ 
Ibe  declared  inte^ion  of  the  tmster ;  fesjuie  of  Bozbmsb,  Stt 
May  1890,  ^%^  2, 019.) 

4  The«riotion  in  the  troMeed  to  sdi  the  oMaaa- 
Tffwd  by  tbe  tmat^M^  tmd  to  diride  or  pay.^mrtiia'Sedii' 
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»ftef6MM jbQVlMmtiie  tnM*e6B:ara  hf-hsv  fcoiiiid  to  m^  ^^fix^im^' 
SDwitf  tenders  the  mccesi^on  moveaUe ;  aady  thjerefore,  the  iJi^    '^m'^yr^ 
itmctioiks  by  the  deceased  to  the  trusteasi  aaid.to.have  beeiXy^'^ 
Bade  on  death-bed,  are  not  liable  to  challenge  on  the  ground  ■ 

i(.dMtbJbcd»  8$  ftot  being  a  deed  of  that  cbaraeler  to  which   ^<*<*^ 
dfftcitha  ^bjficdon  of  deatiwbed  by  the  law  of  Scotland  a^^liee.  De&nd^*t 
Bran  if  the  punuerv  diould  sitcoeed  ia  this  action^  tibe  trustrPleak  -^ 
IwL  mast  BtiU  fiuMat  as  a  valid  dispoution  of  the  deo<w<^ 
paqwtx  to  them.    The  dicection  to  sdl  must  equally  be  in»- 
(ieBRiited;  and  the  piiT8uers»  as.  their  legal  proceedings  siiow^ 
mk  «i)y  eall  upon  the  trustees  to  account  to  them ;  and  the 
BMM*p<oa  of  the  present  summons  is  .merely  for  payment  Qf 
Ik-fwdoe  of  the  tmst-fiuida  to  the  puzsneiB.    Thus  the  sui^ 
L  Is  mmresMa,  and  tbevcodidl  xelates  merely  .to  moreabiB 
Henee  the  objection  on  the  head  of  dosth-l^  do€^ 
ipt'i^y  to  the  oodidl  or  deed  chaUeaged* 

'Tb|8  opoBoa  of  the  other.  Judges  waa  required  i^knql  the 
ij^wiBg  question.^—  '  ... 

^r  It  being'  afdmitted  that  dbe.deed  under  reduction  watf  exe- 
^enfttdon  deathrbed-t^whether  thepnrsuars  are  bscredfrom 
^  iaosting  in  the  action  on  the.  grounds  set  £prib.  nnder  the 
'  iiiBtt  seoondy  and  third  heads  of  the  defiances  ?* 

TMlAvd  Ju$tie^Clerky  and  XOfds  Ghnke^  CringffiHeyOjfiiAimQi 
Mwhwbmk,  Maekemie,  Medwph^  C&rekmsses  and  ^^-j^aj^ 
tm  gave  tiie  following  (q[nnion«*<» 

Weaie  of  opinion  that  the  pursnem  are  barred  from  insisting 
istkeactiont  <m  the  gfonnds  set  lipfth  in  the  fim  head  df  the 


A  great  deal  of  ingenious  atgunept  is  used  in  tiie  cases  aa  to 
ftfrpradsd^AaUire  of  the  i^tor  interest  conferred  on  thenett 
afUn  under  tbeiclause  in  the  trust-disposition^  which  direets 
As  tnulMa  in  tiie  disposal  df  the.  residue  of  the  succession. 

It  does  not  appear  to  ua  .to  be  of  any  material  impc^taAee 
«lHitname.i9gtvteito  it^as  there  caki  be  no  doubt  that  the 
sBectof  the  clause  is  to  create  an  obligatiOD  oa  the  liustees, 
in  debult  of  the  disponer^s  leaving  written  inatruotiocos  as-  to 
4sdiiq^<of  the  roidit^  tof9f  ^'^^^  ^  ^  wxt  of  Idn  by 
*e4aw.ofEBgIa«L 
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9  Mar.  1830.      The  Qnlj  question  seems  therefore  to  be-^wodd  tlie  itbxity 

^  jf  ^   sopposmg  the  pursuers  were  to  succeed  in  reducing  the  ded 

Tai^uo-^'      of  instructions,  |n  so  far  as  regards  the  Scotch  heritage,  ex  eapite 

■J    '■ "       lecti,  have  or  have  npt  occurred.?  and^  of  course,  would  or 

DeaOUed,    ^q^jj  Hiese  not,  i«  such  an  event,  exist  an  oblation  on  tte 

Qi^niona  of    trustees  to  make  over  this  part  of  the  residue  to  the  next  of 

donaulM       kin  ? 

With  a  view  to  this  que8tk>n,  we  do  not  think  diat  in  oon- 
f^Pimg  the  clause  in  the  trust-deed  we  are  bound  to  siidi  i 
p^ct  Interpretation  of  the  words  as  to  exclude  alt  consMeratioo 
of  the  intepj^ion  of  the  disponer.  On  the  contrarjr,  we  oob- 
ceive  this  to  be  a  case  where  intention  ought  to  be  the  govenh 
ingrule. 

Now^  \f  e  think  |t  (;Iear  that  by  the  written  {nstructSons,  h 
default  of  which  the  trustees  are  to  convey  to  the  next  of  kin, 
Lady  Essex  Eer  understood  such  instructions  as  were  to  1» 
e£[e^u^  19  authorizing^  them  to  make  over  to  the  persons  theit 
fiivoured,  and  that  she  never  could  have  meant  that  a  deed 
which  wa^  to  be  ineffectual  in  accompUslung  the  only  object  de 
could  hav^  in  executing  It,  should  yet  defeat  ha*  further  fe 
claredint^tion  of  preferring  her  next  of  kin  to  her  heir-atJar. 
The  deed  pf  iiistructions,  it  is  true,  wiU  pot  b^  wholly  in- 
effectual, supposing  the  reduction  to  be  successful  \  but  we  001^ 
^ive  that  the  disponer'^s  intention,  as  expressed  ip  the  tmst- 
Afed^  extended  equally  to  every  p^  of  the  successipn,  and  that 
her  determination  to  prefer  her  next  of  kin  could  npt  reason- 
ably Jbe  supposed  to  be  altered  as  to  the  remainder,  though  die 
;d^^  ^instructions  had  embraced  only  a  part  of  the  reddue, 
^r  she  had  seen  that  it  could  only  have  a  partial  effect 

,  Jt  in^J^es  no  difference,  in  our  ppipion,  that  th^  power  of  re- 
ducing is.^  jprivilege  exclusively  cpmpetent  to  the  heir-atJaw^ 
because,  if  J19  does  actually  exercise  his  power,  the  deed  of  in- 
structions will  {thereby  be  rendered  ju^t  as  ineffectual  in  autbo- 
fiffng  the  tru^^  to  dispose  of  the  succession  of  the  real  estate' 
of  the  grai^ter,  ^as  if  it  had  been  void  from  any  pther  caase,  or 
liad  never  ^^;ist§d^  and  the  disponer^s  preference  of  her  next 
of  Idn,  if  intenti(;n^^  to  regulate  the  matter,  pught  eqyally  to 
Y^ive  effect. 

But  if  the  conseq^ei^  of  success  In  the  redpption  be  thiui 
foly  to  give  jjuae  to  an  ioUigation  on  the  trusteear  tp  make  drer 
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l}ie  heritage,  or  its  proceeds^  to  the  next  of  Idn,  it  appears  to  0  M«r.  ifiMb 
«B  that  the  aetion  is  barred  by  want  of  interest.  ' ''"'  f'"^  ^ 

Ziorcb  PUmilly  and  FuUerton  gave  the  following  opinion —  Vaiihaa, 
We  are  of  opinion  that  the  pursuers  are  not  barred  from  insist-         -■■'■ «- 
tag  in  the  action.    Our  opinion  is  founded  on  the  peculiar    ^^\^^ 
terms  of  the  provision  of  the  trust-deed  in  fityour  of  the  ^  next  Opii^tonof 
*  of  kin,'  and  the  effect  which  appears  to  us  to  have  heen^®™|^^ 
necessarily  produced  on  a  provision  so  expressed  by  the  pos- 
tenor  deed  of  nomination  executed  on  death-bed. 

The  cases  in  which  questions  nearly  resembling  the  preset  ' 
have  been  discussed  and  determined,  are  of  two  descriptions'^ 
the  one  in  which  Ihe  deed  executed  on  death-bed  contained  an  ' 
atteration  merely  of  a  prior  settlement  in  liege  poustie,  i.  e.  a 
disposition  in  fiivour  of  persons  different  ^m  those  called  by 
that  prior  settlement ;  and  the  other,  in  which  the  death-bed  * 
deed  contained^  besides,  a  clause  expressly  revoking  all  former  * 
settlements.  '"         -     t 

'  In  the  first  description  of  cases,  the  heir'^s  right  to  reduce  ' 
the  death-bed  deed  has  been  held  to  be  excluded,  and  in  the 
latter  that  right  has  been  sustained.      Those  points,*then,  may  ' 
be  considered  as  fixed ;  and  we  think  it  of  some  importance,  in 
the  decision  of  the  present  question,  to  observe,  that  the  dis- 
tinction thus  introduced,  and  more  particularly  the  i^extent  to  ^ 
which  the  principle  adopted  in  the  latter  class  of  casles  has  been ' 
carried,  seems  to  exclude,  in  questions  of  this  land,  all  loose 
reference  to  the  presumable  intention  of  the  testator,  as  dis- ' 
tinguidied  from  that  to  be  gathered  from  the  form  and  struc- 
ture of  the  deeds  themselves.    When  a  person  who  has  alrea2[y 
excluded  his  heir-«t-law  inserts  an  express  revocation  of  his 
former  settlements  in  a  deed  containing  a  new  disposition  of 
Ids  property,  there  is,  at  first  sight,  great  room  for  the  pre- 
sumption that  the  revocation  is  connected  with,  and  intended 
to  be  dependent  on,  the  efficacy  of  the  dispositive  clause  of  the 
deed  of  which  it  forms  a  part.     In  the  case  of  Coutts  v.  Craw- 
ford, that  probability  was  materially  strengthened  by  the  terms 
of  the  revoking  clause  in  the  death-bed  deed,  which  were  such 
as  hardly  to  leave  any  doubt  of  the  intention  of  the  granter. 
But  there,  as  in  the  other  cases  of  the  same  kind,  the  heir^s 
right  to  reduce  the  death-bed  deed  was  sustained :  And  in  the 
Mter  cases  of  Batley  v.  Small,  2d  Feb.  1815,  and  Moir  v. 
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bed  settlements  were  held  to  let  in  the.b«UCsrigM'<)f  nklMtm« 
t^QHgb  t)HM».de(itb-bed  set^ilemeots  w#re.  0Qttlelnentl^^  ooK^ed 
lAde^^  1^ut:8tiU.wM:anitiaUy,  in  £»vw^  «£4he  vetf.in^vadiiab 
called  I^y  the  piic^  <U/»Ki»^  poi}}|ti0  a^ttUtmaiitst  wJbi^hthe  revolp- 
ingdmsf^  m tl^ ll4;ter> d^edn. w«re  hi^ to^ «ixtiog«iab.  14 ia 
detensiniog  tkfi  eflSs^t.  o|  the  ^^isewWiiff  aclmUy  ^f&plojred^  ae- 
ht^m^we^  ndmilrihte  iff^  flwh  cavfls  ,tQ.th^  pvolNifUe  or  ann- 
jectural  intention  lof  tte  gr^Ater  ioi  epfl^ywg:  tbena^  it  is 
difficult  'to  BjM  how  each  deeiaionB  <M)yld  hjure-  \§i/bu  pronouiioed. 
A.diq^09itk>«  on  death-bM  in  ftaro^^  w  iodjnridmil  ^cffmerly 
o^Ue^ii^  aM^e  poustie  settlement,  how:e?er  the  interests cce^t^ 
hj  ^^jfi^mv  aetOemevjt  nay  he.sMifi^d  or  tualiji^  seensii^ 
oonsifftept  \rith  the  jtifVPsitioA.of  a9iy,eh89)i|te^Oi;^tot4  duoge, 
in.%oui;  of  the  keirnit-lftw^^.the  griMi««r>Araw  inte^tjms; 
fu^dthe  presomptima  ]»  ]creii^1iUi^..that  t|i%  reyolaBg  dapw 
wee  inserted  merely  ^or  the  purpose  of  fortifying  .t)^M#er: 
d^*  B^t  in  atttifose  cases  tb^  e^jirewiong  ap^tffJlf  sm- 
ployed  rec^ved  fiiU  e^ect .  We  o^u^t  hold^  then,!  thsi  prinqLple 
of  tha  decisioaii  in.  that  class  of  ca^ea  t0(  he»  that^  iirhni'  ^ 
gfanter  has  expressed  his  sucoefsiye  deeds  of,  s^ttl^mentininpl^ 
a. way  thatj^  agreeably,  t^  thj^.l^al  co]Mtru«tion:pf  those  exprss- 
mpfiBy  .thei^e  is  left,  atrthe  tiine  of  his  de{Uh«  but  on(s  sqfasistiag 
deed  between  him  and.  absolute  int^8[tacy»  aiui  that  it  ieeiijs^i^ 
cuted  qn  death-bed>  the  heir-atJaw  ia  ena)»ied  tq.  i^odui^e  that 
deed,  M  b^ingt  vx  the  proper  sense.of  tba  term,  a  d^ed  tq>  bis. 
pijqudioe,,  On  the  other  hapd,  when  the  deathnhed  4a^  <^>^* 
t^ins  joo  clause  expressly  revoku^  former  9ett^eiDe]atpy.t|ie,h^'9 
r{ght  is  Q^uded,  on  the  gz)oupd»  as  .we  conceivf^.  that,  tbe 
poor  li^e.  poustie  deed  is  not  absolutc^tyextingi^sbed  by  the 
latter  deedi  ^ecuted  on  death*-bedf  but,i»  nierely  .8i]peiaed«4  ^ 
&your  of  ijhe  death-bed  di^po^kee,  so  as  V>  a4n>it  of  hl^ng  com- 
Ivmed  with,  thAdeathrbed  deed,  inr.opppsitiipp^  to  .^sif^t^M 
tbA  he^-at-law.  According  to  th^  p^iaciple  of  thf!  d^iena  is 
tfiis.last.daflB  of  cafesi  .th^  deathtb^>  dispositim.ipi,  ^Four  of 
certain  ^individuals,  wiUw^t  a  dauae  j)e?oking  fwner  seltie*. 
mi^nts,  is  .considered  aa  no  revocation  or  extiaetioii  0i.ti^ 
fprmer  settlements,  but  as,  in  legal  oonstmction^  a  nw^/iater- 
pfisitipn  of  the  neivdisponees,  pi^udi^aJ^  not  to^  tht htir-ak 
hw^^  but  to  tfi9  liege  pQustie  diqpweei9»»  whose,  rights  9^  ^Hh- 
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'  3>lM?<)«iMti\i>a  tbeir  beings  in  all  aooli  Cfwe)^  wb«^th«r)  ac-^^'f^^ 
«Mi4itig  tb  the  tegal  eonstmctiiin  of  the  tettne  CM^tulaUy  ^m^oj-   *"^  "^ 
fd  by  the  testator  in  his  different  eeCtlem^ntft,  he  has  left  aa    i^ecHh^UL 
fiuhsisting'expresgiens  of  his  will  the  death-hed  deed  i^e,  <>r^.  ."J     ' 
Ae  deaih4>ed  deed  tniperiaduoed  upon  an  tinextingnlshed  liege  conmilted 
poustie  settlMient,  it  remains  to  be  inquired  -hoYtr  thut  qum-*'^^^^^^^ 
tien  is  to  be  «olred  in  the  eircoinstanees  of  the  pi^sent  ease. 

The  deeds  are  oonfessedly^  peculiar.  It  is  tme*  there  is>  in 
the  death-bed  deed,  no  express  revocation  of  the  proviakto-in 
fiivour  of  ^  the  next  of  kin/  contained  in  the  liege  pontile  trast- 
deed.  '  But,  on  the  other  hand,  Aat  provision  is  not  aiiabto* 
l«te  &tid  unqualified  depression  of  intention  in  theil*  fiivonr9 
eiAje^iTt  merely  to  a*  power  of  revocation.  It  is;  a  diifeotann  to 
the  trustees  al  Lady  Essex  Eer  to  pay  over  the  ri^due  aiid 
Mnainder  of  her  property  to  the  next  of  kin,  <  in  defeuH^  of 
Ihto  granter  '  making  a  writing,'  or  ^  giving  directions  in  writ- 
<  ing,^  ibr  the  appropriation  of  such  residue  and  remainder. 
But  ibe  deM  c/f  nomination,  ^executed  on  death-bed  on  tiM 
11th  September  1819,  is  a  nomination  of  the  persons  whom 
Lady  Ea^ex  Ker  appointed  to  diare  that '  residue ;  and  it  has 
been  finally  decided,  by  the  interlocutor  of  the  94th  Februafy 
T824,  in  the  first  reduction,  that  that  deed  of  npmination  is  an 
expression  of  the  testatrix^s  intention,  sufficient,  by  the  laW  of 
Scotland,  to  afiect  the  heritage  conveyed  to  the  trustees. 

In  these  ch*cumstances,  it  appears  to  us  necessarily  to  follow, 
ftom  the  peculiar  form  in  which  these  deeds  of  settlement  are 
expressed,  that  the  deed  of  instructions  of  the  llA'  September 
1819  operated  in  two  ways ;  in  the  1*^  place  positively,  as  an 
expression  of  intention  in  favour  of  the  new  mmiinees ;  and, 
Brffy,  and  negatively  as  extinguishing  the  prior  provision  in 
fiivour  of  the  next  of  kin,  that  provision  not  being  absolute,  but 
b^g  cottdilMned  on  a  default,  which  default  was  excluded  by 
the  execution  of  ttie  latter  ileed.  It  b  tme.that  there' is  no  re- 
VDcation' of  the  provision  in  the  trust-deed;  but  then  it  Ap- 
pears to  its  tbat  that  provision  was  so  expressed  as  not  to  re- 
quire a  revocation  to  destroy  it.  A  provision  once  unconditional* 
ly  granted  may  be  an  apt- subject  of  revocation ;  but  a  provision 
not  absolute)  but  conditioned  on  the  de&ult  of  the  granter  exc- 
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to  be  as  completely  extinguished,  as  an  expression  of  intration,  by 
the  execution  of  such  other  deed,  as  a  provision  of  the  fontaer 
kind  is  by  express  revocation.  Neither  do  we  consider  the  ex^ 
elusion  of  the  de£Eiult  to  be  in  any  way  dependent  on,  or  affected 
by,  the  result  of  the  present  action.  In  order  to  reach  that 
conclusion,  it  would  be  necessary  to  hold  the  de&nlt  actually  ex« 
pressed  by  the  granter,  viz.  the  default  of  her  executbg  a  writ* 
ing  naming  persons  to  succeed,  as  identical  with  the  de&ult  of 
her  executing  <  a  writing  which  should  take  complete  effect 
'  in  £9iyour  of  the  nominees,^  or  ^  which  should  be  effectual 
^  against  the  heir-at-law,  if  challenged  on  death-bed,** — a  lati« 
tude  of  construction  of  which  the  terms  of  the  deed  do  not 
seem  to  admit.  It  is  possible,  nay  it  may  be  probable,  that  if 
the  attention  of  the  party  had  been  called  to  the  contingency, 
which  has  been  realized,  of  the  nomination  bmg  exposed  to 
the  objection  of  death-bed,  she  might  in  that  way,  or  in  some 
other,  have  reserved  the  rights  of  the  <  next  of  kin,^  but  that 
probability  certainly  does  not  appear  to  be  higher  than  in  the 
oases  of  express  revocation,  in  which  similar  oonsideratiQim 
were  disregard^. 

On  applying,  therefore,  the  principle  of  tho^e  decisions  to  the 
present  question,  we  have  arrived  at  the  concluaons,^<^,  that 
its  decision  must  be  regulated  by  the  form  and  terms  of  the 
deeds ;  and,  secondly y  that,  agreeably  to  the  legal  construction 
of  those  terms,  the  death-bed  deed  formed,  at  the  period  of 
Lady  Essex  Ker^s  death,  the  only  subsisting  declaration  of  her 
will  respecting  her  heritable  property,  and,  consequently,  is  re* 
ducible  at  the  instance  of  the  heirs-at-law. 


OpinioD  of 
Court 


The  foUowiiig  were  the  opinions  of  the  Court  on  consider- 
ing the  case  with  the  opinions  of  the  consulted  Judges. 

Lord  BcUgray^-^The  case  has  been  extremely  well  argued ; 
and,  according  to  the  different  views  whidi  may  be  taken,  it  is 
not  surprising  that  a  difference  of  opinion  should  have  arisen. 

It  humbly  appears  to  me  that  the  case  ought  to  be  decided, 
partly  upon  a  due  consideration  of  the  evident  intention  of  the 
granter,  and  partly  on  the  form  and  legal  tenor  of  the  deeds, 
according  to  the  principles  of  the  law  of  Scotland, 

It  occurs  to  me  that  the  piu*8uer8  are  barred  from  insisting 
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in  the  action  by  ^ant  of  interest ;  and  this  appears  to  me  to  9  Mar.  issol 
arise  on  the  following  grounds  :—  ^— .  ?  -^ 

Imoj  That  the  tfust^eed  executed  by  Lady  Essex  Eer  iny^^^^"^ 
liege  poustie,  in  1819^  Validly  conveyed,  according  to  the  forms  ■■ 

of  the  law  of  Scotland,  *  all  and  sundry  lands  and  heritages  ^^f^^^. 
^  whatsoever,  situated,  in  that  part  of  Great  Britain  caUed  opinion  of 
^  Scotland,^  to  certain  trustees,  whereby  they  were  primarily  Court*, 
and  specially  directed  ^  to  sell  and  dispose  of  the  said  lands 
'  and  real  estates,^  and  to  apply  the  proceeds  to  certsun  uses 
and  purposes  therein  mentioned. 

2dOf  That  by  the  said  deed  so  executed  she  reserved  the 
power  and  &culty,  *  by  any  writing  under  her  hand^^  to  direct 
her  said  trustees  to  pay  over  the  residue  or  remainder  of  the 
proceeds  of  the  said  estates  ^  to  any  person  or  persons  she 
'  might  nune.^ 

3/io,  That  by  the  law  of  Scotland  it  was  competent  to 
give  such  direction  by  any  writing  legally  indicative  of  her 
will  and  intention,  aldiough  the  same,  in  the  circumstances 
under  which  she  then  stood,  might  not  be  sufficient  directly 
to  convey  or  burden  heritage ;  and  that  if  such  will  and  inten- 
tion is  instructed  by  a  deed  secundum  legem  loci,  and  would 
thence  be  held  as  evidence  of  such  wiU  and  intention,  the  same 
is  to  be  held  as  legal  evidence  by  the  law  of  Scotland,  accord- 
ing to  the  authorities  referred  to  by  the  defenders. 

4/0,  That,  *  in  default  of  making  such  writing,  or  giving 
^  sudi  directions  in  writing,^  the  trustees  are  directed  to  pay 
over  the  residue  to  the  next  of  kin,  according  to  the  law  of 
England,  in  preference  to  the  heirs-at-law  ;  and  that  the  writ- 
ing in  question  does  not  appear  to  me,  or  can  be  construed  to 
revoke  or  alter  the  trust-deed,  or  the  said  substitution,  where- 
by, ex  forma  of  the  deed,  the  same,  by  the  law  of  Scotland, 
remsuns  in  fiill  force,  and  capable  of  operation,  when  the  case 
emerges ;  and  which  nomination  or  direction,  if  the  trustees  ac- 
cept, they  are  bound  to  support,  as  the  intention  of  the  truster. 
And, — 

5io,  That  the  writing  in  question  b  admitted  to  have  been 
proved  and  acted  upon  in  the  Courts  of  England,  as  legal  evi- 
dence of  the  will  and  intention  of  Lady  Essex  Eer.  There- 
fore, it  seems  necessarily  to  follow  that  the  writing  in  question 
should  be  sustained  as  a  valid  direction  and  intimation  to  the 
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tXf*il89o/«rualfedi$  Hud  lllat  liie  {mftoers,  fiaTfng  fll^rAf  fidr  IftttrCtt^ 
are  not  entitled  to  insist  in  thfe  preattit  tettAisAoiij  tuid'flM;  ttid 
deftnden  sUotdd  be  assoilzied. 

Zorcl  OtMfe^^lki  th6  shkper  in  wMeh  ibis  <ted  Hmt  6Mik 
Vtfore  iu,  I  do  mt  think  it  i^ht  to  etterdtidi  «t  tiny  lehgth 
npod  the  time  of'  yo\xt  Lotdshi^.  The  qaesttMi'  te,  iii  lAy 
vhw  of  it,  a  most  important  one;  but  it  id  in  tmth  tirteAj 
decided  hy  fiie  opinions  which  we  haVe  now  before  us. 

I  harei^e^  those  opinions^  espedsdif  that  of  the  majorityi 
with  the  greatest  attention  and  respect.  But  t  cannot  concur 
in  it :  Naf,  I  must  own  that  it  excites  some  degree  of  sur-' 
prise  and  even  alarth  in  my  mind,  to  see  those  Judges  rMiAg 
their  opinioii  on  the  supposed  intention  of  the  deceased,  of 
which,  however,  I  see  no  proof;  and  treatbg  as  a  question  of 
pure  intention  a  challenge  brought  on  the  head  of  death-bed^ 
a  law  of  which  the  avowed  object  is  to  defeat  the  express  iiv- 
tention  of  the  granter  of  the  deed  challenged. 

In  expounding  and  giving  effect  to  this  law,  some  points 
have  been  defiiiitively  settled  by  repeated  judgments  of  this 
Court  and  the  House  of  Lords^ 

Isty  It  is  setlSed  tfadt  a  trust-deed,  for  ends  and  purposes  to 
be  declaiM,  though  sufficient  to  give  validity  to  any  informal 
deed' afterwards  granted,  yet  will  not  bar  a  challenge  on  the 
head  of  death-bed,  or  render  effectual  against  tiie  heir-at-law 
any  subsequent  deed  made  by  the  granter  on  death-bed. 

2dj  It  is  selitled  that  a  deed  containing  a  clause  of  revoca* 
tion  may  be  effectually  revoked  by  a  subsequent  deed  on 
deat)i-bed,  although  fliat  deed  be  in  all  other  respects  ineffec- 
tual, so  that  the  heir-ai^law  may  successfully  challenge  the 
subsequent  deed  containing  the  revocation,  oh  which  he  founds 
as  giving  him  a  title  to  challenge  it.  All  this  was  clearly  set- 
tled in  the  case  of  Coutts  v.  Cra^^ford,  and  other  subsequdnt 
cases,  particularly  that  of  Moir  v.  Mudie,  a  decision  of  the 
greatest  importance,  and  to  which  I  shall  aftem-ards  advert. 

Of  the  two  deeds  in  this  case  brought  under  our  considera- 
tion, the  first  is  a  trust-deed  duly  and  regularly  executed,  and 
by  which  the  granter,  in  liege  poiistie,  dispones  her  real  es- 
tates to  trustees,  with  directions  to  convey  the  isame  to  p^ 
sons  to  be  named  by  any  wilting  under  her  hand,  and,  in  de&ult 
of  such  writing,  to  her  nearest  of  kin.     Such  writing  was  afUr- 
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^wurds inale^ Mttg^>(te HMoond  And  ftmr  l^itmglil  Mbre.itt,  tlCto. liM. 
and  the  q«e  vhieb  i»  fdoght  ta  be  radttoed.  '  '—  V  -^^ 

Thk  deedwaa  eonliMedlf  ezeoulad  on  death J)ed^  afldiify^^^jl^   , 
the  tnisi-deed  bad  stopt  Aoft-witboiit  centattuiigt  tkiB  ooadi-       — -^ 
tional  provimoB  in  fiKrour  of  the  neort  of  km^  it  isuit  be  admit*  ^'^^'****^ 
ted  that  the  second  deed  odght^bam  been  aet  aside  bjHiebeiia- OpiniM  or  > 
at-lav.  ^  Court.        ' 

But  it  is  «ud  that  the  heir'^e  right  to  challenge  is  barred'lqr 
the  prorisionjB  to  the  next  of  kill)  by  which  the  eetates  would 
go  to  diem^  unless  the.second  deed* be  effectual  in£Ei,Toiir  of  the 
defenders. 

It  i^pears  to  me^  hotf ei^er^  that  this  reaspning  is  neither 
flound  in  itself,  nor  consistent  with  the  decisicMid  which  I  hai(e 
befiyre  alluded  to. 

The  intention  of  the  second  deed  was  inanifestl  j  twofi>Id.  1« 
It  was  intended  to  revoke  or  annul  the.  prior  bequest  in  fovo^r 
of  the  next  of  kin.  2.  It  was  intended  tp  convey  the  estates 
to  the  defenders.  The  intention  of  the  grai^er  being  ei^preasad 
on  death-bed  was  yet  unquestionably  sufficient  to  i^oamplidi 
the  first,  viz.  the  extinction  of  the  provision  to  the  next  of  kii^; 
but  it  certainly  was  not  sufficient,  according  to  ^  law  ^ 
death-bed  in  Scotland,  to  accomplidi  this  second  object,  vi^. 
the  conveyance  of  the  estate  to  the  defaiders,  in  pr^dioe  ^ 
the  heirs-at-law. 

To  say  that  this  deed  cannot  .be  sufficient  for  the  one  pu|v 
pose  without  being  sufficient  for  the  other  ako,  is  to  forget 
the  principle  on  which  the  cases  of  Cotttts  and  Moir  were  de- 
dded.  In  these  cases,  it  was  acljudged  that  the  dei^^hed 
deed  was  effectual  as  a  revocation,  though  ineffectual  as  a  com- 
reyance ;  although  in  both  cas^  and  particu]aily,in  that  of 
Moir,  it  was  indisputably  dear  that  the  sole  purpose  <^  the 
revocation  was  to  make  way  for  the  conveyance  whidi  follow* 
ei  and  accompanied  it  .  ^ 

I  cannot  help  tuspecting,  with  jnu<ih  .deferenoe^  that  sonpie 
degree  of  error  or  confusion  has  crept  into  the  r^iaspningin  this 
case.  It  is  said  that  the  first  deed  is  ineffectual  in  &vow  of 
fhe  next  of  <kin,  because  it  is  revoked  in  so  &r  by  the  seoo9d 
deed.  Again,  it  is  said  that  the  second  deed  is  am  eflfectoal 
conveyance  in  fovour  of  the  defenders.  And  why?  Why, 
nnlese  it  be  so  eflfectual,  it  would  not  be  sufficient  to  revoke 
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9  Kar.  UM.  the  pnoi^  deed.  NoW)  I  own,  I  do  not  distinctly  compre. 
S^J'  ^  hend  this  reasoning/  The  firrt  deed  must  be  good,  unless  re- 
YaughaoT'  called  by  the  flec6nd.  That  is  clear  enough.  But  it  is  not  so 
clear  that  the  second  deed  must  be  held  to  be  in  all  its  parts 
effectual,  merely  because  it  would  not  be  sufficient  otherwise 
OfiiBiwi  tf  to  revoke  or  extinguish  the  first  deed. 
Courtr  In  the  view  which  I  take  of  the  case,  this  difficulty  is  avoid- 

ed. The  second  deed,  so  £Eir  as  it  revokes  or  extingtiishes  the 
first,  is  good,  because  the  will  of  the  granter,  expressed  on 
death^bed,  is  sufficient  for  that  purpose.  But  the  second  deed, 
in  so  far  as  it  conveys  to  the  defenders,  is  not  good,  because  tke 
Will  of  the  granter  exjpressed  on  death-Bed  is  not,  by  our  law, 
sul^dent  for  that  purpose. 

In  one  view,  no  doubt,  the  intention  of  the  deice^»ed  is  iKe 
great  fule  in  questions  of  succession.  But  in  the  sUcdesdoti  to 
real  estates,  by  the  law  of  Scotland,  intention,  unless  expr^ 
sed  in  liege  poustie,  is  of  no  avail.  The  right  ef  the  heir  in 
this  country  can  only  be  excluded  or  defeated  by  intention  ex- 
pressed in  Bege  poustie,  aind  known  to  exist  and  continue  to 
the  last  moment  of  life*  It  was  the  intention  of  the  first  deed 
to  prefer  the  next  of  kin  to  the  heii^;  but,  at  the  date  of  the 
sdbsequent  deed,  quomodo  constat  that  such  was  the  intention 
of  the  deceased  ?  At  one  period  die  preferred  her  next  of  km 
to  the  heir ;  at  another  period,  on  death-bed,  she  preferred  tke 
defenders  to  her  next  of  kin.  '  But  at  this  last  period  there  is 
no  legid  evidence,  nor  any  evidence,  that  she  preferred  the  next 
of  kin  to  the  heir.  Yei  it  is  upon  the  hypothesis  that  such 
was  her  intention,  that  the  whole  argument  in  favour  ol  ibe 
defenders  is  built. 

Were  this  to  be  considered  as  a  mere  question  of  intention, 
therefore,  I  should  say  that,  as  there  is  no  evidence  that  Lady 
'  Essex  Eer,  at  the  date  of  the  second  deed,  preferred  the  neit 
of  kin  to  her  heir-at-law,  the  heir,  under  such  circumstances, 
must  be  entrtled  to  reduce,  on  the  bead  ci  death-bed,  the  con- 
veyance in  fevour  of  the  defenders  contained  in  the  secood 
deed.  His  right  to  do  so  can  only  be  barred  by  the  preferaUe 
daiin  of  some  third  party ;  and  of  the  existence  of  such  pre- 
ferable claim  there  is  here  no  proof. 

But  really,  when  due  attention  is  paid  to  the  cases  which 
have  been  decided,  and  have  been  understood  to  settle  the  law 
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qwii  this  pohty  it  appears  to  me  that  no  Intimate  axgonient  ^  r^*^-  }^' 

can  be  foanded  on  the  supposed  intention  of  the  testatrix.     In  j^^JL 

the  well  known  case  of  Coutts,  it  was  sufficiently  plain  that  Vaa£^tn. 

it  was  the  intention  of  the  granter  of  the  deeds  to  prefer  Sir 

Hugh  Crawford  to  his  heir-at-law.     But  the  subsequent  case*     ..i.:^^ 

of  Moir  against  Mudie  is  perfectly  conclusive  with  regard  to  OiMoa  of 

this  miMiter.     Aiken,  by  his  first  settlement,  among  various  ^^^'^  ^      ^ 

oAer  provisions,  left  the  liferent  of  his  estate,  in  equal  portions^ 

to  his  two  nieces,  Mrs  Moir  and  Mrs  Mudie.     Moir,  the  hus? 

band  of  the  former^  having  afterwards  become  l>ankrupt,  Alken^ 

for  the  purpose  of  excluding  the  bankrupt  and  his  crediton^ 

made  a  second  settlement.     By  this  settlement  he,  in  the  first 

place,  revoked  the  settlement  he  had  first  made,  and  he  then 

{ffoceeded  to  insert  in  the  second  settlement  the  same  provi* 

ttons  which  were  contained  in  the  first,  with  this  only  diffo^ 

nace,  that  he  ^eluded  Moir,  the  bankrupt,  and  his  Creditors* 

For  an  accurate  and  full  account  of  the  case  I  must  refer  to 

the  report,  to  which  t  would  earnestly  beg  attention.     Th^ 

toult  was,  that  the  settlement,  in  so  fj&r  as  ccmceived  in  fiivour 

of  Mrs  Mudie,  was  set  aside  at  the  instance  of  the  heir-at-law^ 

*^he  same  provision  was  made  in  her  favour  in  both  deeds ;  but 

die  was  deprived  of  it  under  the  first,  because  the  first  was  rcy 

toked,  and  she  was  deprived  of  it  under  the  second^  because 

the  second  was  a  death-bed  deed.     It  is  true  [that  in  the  case 

of  Moir  the  second  deed  contained  an  express  revocation  of 

%  first      But  if  intention  is  to  be  regarded,  that  revoca* 

tion  could  not  afiect  the  provision  in  favour  of  Mrs  Mudie, 

Yhich  was  renewed  and  repeated,  totidem  verbis,  in  the  very 

deed  containing  the  revocation.  , 

The  only  difierence  betwixt  the  present  case  and  that  of 
Aiken  is,  that  here  the  second  deed  contains  no  express  revo* 
cation  of  the  former  one.  From  the  nature  of  the  case  there 
could  be  no  such  revocation.  There  was  here  no  room  for  it 
The  first  deed  was  so  expressed  as  to  put  or  leave  it  in  the  power 
ai  the  deceased,  not  to  revoke,  but  to  annul  and  extinguish  it^ 
i&erdy  by  executing  another  deed,  as  she  did.  This  deed,  being 
JBade  in  lecto,  cannot  be  effectual  as  a  conveyance  to  the  preju* 
>^oe  of  the  heir-at-law ;  but,  though  made  on  death-bed,  it  is  . 
not  the  less  effi^ptual  to  revoke  or  extinguish  the  first  deed. 

VovV.  Mm 
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*^  '  "-^    tlie  head  of  death-bed ;  but  though  it  had  been  liable  to  no  sack 

Vau^uD.^      objection,  thB:«  are  other  ways  in  whidi  it  mig^t  have  beei 

■  ■  rendoed  inciffiM^al.      Stippose  the  eonveyanee  to  have  ktt 

^^**^*^'       In  &yoiir  of  a  public  enemy,  or  an  alien,  incapable  of  iidimting 

oJ^i^tli     ^  holding  pTot>^1y  in  this  country,  will  it  be  maiatinned  that, 

Court.  in  that  caae,  the  first  deed  would  have  revived,  eo  as  to  etrrf 

4ite  estate  to  tlie  next  <rf  kin  in  prefisronce  to  the  hdr-«t4awf 

i-^I  should  humUy  think  not ;  or  suppose  that  the  penNoi 

ftvoured  by  the  second  deed  had  rq>udiated  the  succession,  u 

#BS  done  by  Mr  Crombie,  a  gentleman  well  known  to  many 

tif  your  Lordsh^M,  with  regard  to  a  valuable  succession  left  ti 

khn  by  a  gentleman  in  Aberdeenshire-Hmeh  a  thing  is  not 

likely  to  happen  often — ^but  if  such  a  thing  had  happened  her^ 

i  fliink  it  could  hardly  have  been  maintuned  tliat  the  repndia- 

lion  was  to  operate,  not  in  fiivour  of  the  heir-at-law,  but  it 

fitvour  of  the  next  of  kin,  though  the  deed,  in  virtue  of  whicb 

they  claimed,  was  extinguished  and  annulled  by  the  subseqaeot 

3eed  in  fiivour  -«€  the  person  repudiatbg  the  succession.    I 

may  be  mistaken,  but  I  own  I  can  see  no  distinction,  in  point  of 

ftiaiiAplef  betwixt  the  eases  which  I  have  put  and  the  present 

tme. 

Indeed,  the  present  seems  to  me  to  rest  on  a  clearer  princi- 
^e  than  the  others,  and  a  principle  fully  and  distmctly  reoog^ 
aised  in  the  decided  cases  to  which  I  formerly  referred  The 
second  deed  is  not  good  as  a  conveyance,  because  it  was  made 
in  leoto ;  but  it  is  effectual  as  revoking  or  annulling  the  former 
deed,  as  that  is  a  pnipose  which  may  be  effisctually  expresMd 
on  death-bed. 

The  Lord  Preaideni — I  certainly  agree  with  the  opinioas  of 
Ae  majority  of  the  Court  as  to  the  intenti<m  of  the  granter.  FeN 
haps  I  might  not  allow  so  much  weight  to  the  intention  alone,  if 
I  fliought  that  it  was  not  legally  carried  into  effect  ;.but  I  think 
'the  intention  was  vafidly  carried  into  effect.  In  the  first  place, 
ihere  is  a  complete  feudal  conveyance  to  tiie  trustees;  Aenl- 
fare,  there  is  no  want  of  form  here,  and  ^^hey  are  ordered  ta 
aell  the  estate ;  and  they  had  power  to  oell  it;  and  your  Lord- 
Aips  know  that,  in  the  case  of  Lord' Stair,  the  House  of  Lords 
laid  it  down,  that  what  a  testator  orders  his  trustees  to  do 
most  be  held  to  be  done  at 4he -time  appointed;  or,  if  no  time 
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be  appoiaW,  it  must  be  held  to  be  dtee  Aebito*  tevpone.  ^linr.  if|% 
Therefore,  I  hold  the  estate  as  sold ;  and  your  LerdshqM    ^"^"^nrv^ 
know  it  has  been  found  thiit  an  estate  left  in  ihk  way  ba6o«is<  y^^JSLT 
moveable,  and  that  the  reversion  ean  only  be  aittaehed  by  ar«      i— 
xvstment,  which  is  the  proper  diligence  against  moveaUss^  and   ^w^  90A 
not  by  inhibition ;  and,  therefore,  holing  it  to  be mov^aUe,  I cm^^^^    . 
must  consider  that  it  is  to  be  regulated  by  the  destination  df  Court  * 

Ae  granter.    Now,  what  is  that  destinati^m,  and  what  are  tfa^ 
terms  of  the  deed  ?    ^  And  indefiuilt  of  mynuJdagguch.'Wti^ 

*  ing,  or  giving  directtons  in  writing,  tiien  to  pay  over  th^ 
^  said  residue  to  and  among  my  next  of  -kindred,  aecoBPdmg  tf 

*  the  law  of  England,  or  statute  of  distributieto*^ 

Now,  Lady  Essex  has  either  executed  a  nominatien,  dr  dia 
lias  not.  I  know  very  well  that,  vulgarly  and  v}6inaeulariy 
speaking,  you  may  say  that  a  person  makes  a  noeiinalion  «i. 
though  it  is  not  ^ectual ;  but  when  you  eoine  to  talk  legalijf^ 
I  have  no  notion  that  it  is  a  deed  at  all,  unless  it  can  be  call- 
lied  into  effect  as  a  deed.  If  it  is  not  a  nomination  of  heiiv  to 
the  eflfect  of  carrying  the  estate  to  tbose  heirs,  Aen  the  ladf 
iias  made  no  nomination  at  all. 

Take  this  case :  Suppose  I  settle  my  estate  upon  A  B,  and 
his  heirs-male,  whom  failing,  upon  a  certain  series  of  substi- 
tutes, provided  A  B  dispones  his  estates  to  the  same  scries  of 
heirs ;  but  in  defietult  of  his  doing  so,  I  dispone  my  estate  4as 
C  D,  and  such  and  such  substitutes.  A  B  has  no  objeetieii 
to  this  arrangement ;  and  accordingly  he  proceeds  to  make  wfavt 
he  intrads  to  be  a  disposition  of  his  estate  to  the  same  heinr ; 
but,  alas,  he  blunders  the  disposition — Jhe  does  not  make  use  4t 
proper  dispositive  words;  or  it  is  not  tested  befdre  witnei^es ; 
or  Is  blundered  in  some  other  way,  and  it  does  not  carry  the 
estate  to  the  substitutes  I  have  named— Woidd  yon  call  that 
a  disposition  of  the  estate,  and  eould  you  call  upon  me  to  give 
•my  estate  to  his  heirs-male,  on  the  ground  that  there  was  lio 
d^ult  on  his  part,  because  he  had  made  sueh  an  invalid  dis- 
position P  My  answ^  is,  &at  in  law  nothing  is  a  deed  nHiich 
is  not  effectual  as  a  deed,  and  can  be  carried  into  eflfisct  as  suoh. 
This  lady  may  have  intended  and  attempted  to  make  a  nomi* 
nation  of  heirs ;  but  if  it  has  not  the  effect  of  dairying  the 
estate  to  these  heirs,  it  is  not  a  nomination  in  the  eye  of  law ; 
and,  therefcre>  in  the  words  of  the  deed,  thefs  isadcfiultaf 
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0MAr.  IMO.  rack  aominatkm,  and  th^  price  mtlst  go  to  the  next  of  kin  by 

^mm  y  mmf    f^^  lair  of  England,  as  ordered  in  case  of.  sach  defaidt    And 

^«^  ^^*     in  ihifl  view-  of  the  case,  there  is  no  odcasion  to  consider  the 

■         eflfect  of  intention  on  the  law  of  dealb-'bed ;  nor  do  I  vieir  Ae 

i^^ti^fi^Ba.   opinion  of  the  Consulted  Judges  with  the  same  alann  as  Lert 

/J — ^      Gillies ;  because,  although  they  have  laid  more  stress  on  intm- 

Court.  tion  than  I  think  is  necessary,  they  do  not  rest  on  intention 

independently  of  the  manner  in  which  it  has  been  carried  into 

effect.    And^  as  it  is  established  law  that  the  interest  of  the 

heir-at'law,  under  such  a  trust-deed  as  this,  is  nothing  bat  a 

personal  right  of  action  to  call  on  the  trustees  to  account,  it 

fellows  clearly,  in  my  opinion,  that  the  law  of  death-bed  hii 

nothing  to  do  with  this  case. 

Lord  Craigrie— Referring  to  my  opinion,  as  expressed  oa 
former  occasions  (2d  February  1827,  and  24th  February  1829), 
and  again  regretting  that  this  case,  in  all  its  bearings,  had  not 
been  considered  by  the  whole  Court,  I  wish,  at  this  time,  in  s 
few  words  as  possible,  to  state  what  has  occurred  to  me  on  tht 
only  point  now  left  for  discussion,  Tiz^  that  of  deatb>bed. 

On  this  point,  I  concur  with  the  minority  of  the  consultri 
Judges.  Their  opinions,  as  appears  to  mej  are  fuUy  justified 
by  tiie  determination  of  the  House  of  Lords,  in  the  case  4 
Coutts  V.  Crawford ;  and  this  determination  has  always  bcca 
considered  as  of  the  highest  authority,  being  in  feet  the  joist 
act  of  three  ef  the  most  eminent  persons  who  have  presided  k 
that  High  Court,  and,  from  their  i^ortunities  and  attainmcnli, 
.best  qu^ified  to  dedde  upon  a  matter  which  is  to  be  goTOBfd 
by  the  law  of  Scotland. 

In  the  case  of  Crawford,  the  maker  of  the  settlements,  wVk 
in  liege  poustie,  had  preferred  a  certain  individual  to  Iris  heir- 
at-law,  bttt,  when  on  death-bed,  he  had  altered  his  porpoie. 
He  had  now  determined  to  give  his  succession  to  a  diflhc^ 

*  individual,  and,  at  all  events,  he  wished  to  exclude  his  heir; 
.  and,  although  words  of  revocation  were  used,  they  wewer- 
.  pressly  limited  to  the  purpose  of  preferring  the  disponee  in  ledD 
.  to  the  heir.  But  this  being  a  plain  and  durect  attempt,  either  io 

*  evade  the  law  of  death-bed,  or  to  refer  to  a  former  settlemeat 
which  had  ceased  to  be  of  any  legal  effect,  was  found  to  k 

'unavailing.  And,  surely,  where  no  such  provision  hasbsAi 
.  made,  and  where  a  judgment  to  the  prqudice  of  the  heir  can  oalf 
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be  sapportod  upon  a  prammed  intention  to  oounteraet  tike  law,  9  BCar.  lasdi 
cf  to  disappoint  the  l^al  rights  of  the  heir,  a  determinatioQ    ^-^  y  "^ 
opposite  to  that  in  the  case  of  Crawford  cannot  he  conadep^  y^^f^,^ 
ed  as  warranted.     In  the  one  case  there  was  an  express  de-       , 
idaration  of  the  testator^s  resolution  to  exchide  the  heir,  or,    i^*-** 
in  other  words,  to  exclude  the  operation  of  the  law  of  death-  Optoioa  of 
bed;  in,  the  other  we  are  now  called  upon,  ex  equitate,  to  Court. 
taxfflj  the  want  of  such  a  declaration,  and  so  to  giye  effeot 
to  it,  as  if  ithiid  heen  a  constituept  part  of  the  settlement.     , 

It  might  also  be  remarked,  that  in  the  ouw  of  Crmrfbrd, 
the  individual  favoured  by  the  li^  pouslio  deed  (Sir  Hugh 
Crawford,  the  heir^male  and  chief  of  that  branch  of  the  ftmiljr 
pf  Crawford),  entered  bis  claim  on  grounds  analc^ons  to  thooe 
v^hidi  haye  now  been  resorted  to,  but  it  was  unanimously  ra- 
jeeted  by  the  Court  of  Session,  and  the  judgment  affirmed  in 
Ae  House  of  Lords. 

'  Even  as  in  a  question  of  presumed  intention,  which,  how«- 
.erer,  J  consider  as  inadmissible,  the  result,  as.  it  appears  to 
ffie,  would  be  un&vonrable  to  the  defenders.  If,  in  this  case, 
the  maker  of  the  settlement  had  intended  at  any  rate  to  exi- 
dude  the  heir-at-law,  she  would  have  expressed  her  purpose  in 
n  diflerent  form.  She  woujd  b<ive  required  the  next  of  kin,  aa 
Btill  &voured  by  her,  to  make  a  conveyance  to  the  parties  ep^ 
eified  in  die  written  instructions,  taking  care  to  leave  as  mudi 
;  Fift  the  next  of  kin  as  to  induce  them  to  net  under  the  wiU^ 
;  and  9I80  to  pjevent  the  consideration  of  the  settlanent  as  a^ 
Bttempt  to  elude  the  law  of  deatlv^b^d :  or  some  other  device 
FOQJd  have  been  i^Emen  upon  to  effect  the  same  purpose,  by 
keeping  in  full  force  the  previous  exdusion  of  the  heir.  But^ 
if  sueh  was  the  object  of  the  testatrix,  she  has  not  attained  it ; 
^  in  this,  83  in  many  other  instances,  where,  ex  hypothes^ 
a  party  intends  indirectly  to  do  what  he  ought  not.  to  do,  dnd 
caanot  avowedly  do,  the  issue  has  been,  ^at  quod  vc^uit  non 
potnir^  et  quod  potuit  non  feqit. 

In  this  manner,  although  there  had  been  an  immediate  and 
direct  conveyance  in  fovour  of  the  next  of  kin,  it  would  not^ 
^  my  opinion,  have  rendered  effe^yal  a  subisequent  and  geaenl 
settlement  in  favour  of  other  parties,  when  made  out  on  deaths 
^  or  m  a  form  not  acknowledged  by  the  law  of  SootbunL 
Hire,  however,  the  appointment  in  ftvour  cf  the  next  of  kin 
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I  Mat.  183A.  Wafl  coii£tional  and  suspensive,  vi^  if  the  testatrix  should  not 
aftenrards  make  a  different  one.    And  although  the  wtitiag 
afierwahk  prepared  appears  ineffectual  as  a  conyejance  of 
teal  estate  in  Scotland,  (see  lOfh  June  179^^  Henderson,)  it 
has  been  held  quite  sufficient  to  undo  the  former  one  in  &vonr 
of  the  next  of  kin,  and  so,  in  the  end,  as  1  humblj  concdve, 
to  evacuate  the  settlement.     In  ho  case  could  an  instrument, 
in  the  form  of  the  written  instructions,  be  held  as  operative, 
either  as  a  conveyance,  or  as  an  authority  to  bring  an  action 
for  compelling  the  heirs  to  convey.     Upon  considering  the 
points  determined  in  the  House  of  Lords  in  the  cases  of  Wfl- 
son  «.  Henderson,  and  of  Crawford,  no  one,  it  appears  to  me, 
can  think  himself  authorised,  by  combining  it  with  any  formet 
deed  for  transforring  lands  ill  Scotland,  either  inter  vivos  or 
mortis  causa^  to  convert  it  into  a  legal  or  effective  deed.     The 
first  appointment,  it  will  be  kept  in  view,  was  virtually  put  aii 
end  to  as  soon  as  the  written  instructions  were  made  out,  if 
not  afterwards  ftnewefl  6t  f evived.    tt  was  finally  knd  irre- 
vocably extinguished  whien  the  testatrix  died ;  hnd  it  could  in  no 
after  c<^ti Agency  derive  any  support  from  the  will  of  the  testa- 
trix.  Indeed,  from  the  extraordinary  terms  in  M'hich  it  is  con- 
ceived, therfe  is  some  reason  to  suppose  that  it  might  be  in- 
tended merely  to  prevent  the  possibility  of  the  trustees  retain- 
ing the  price  of  the  hinds,  after  a  sale  had  taken  place,  as  not 
having  been  appropriated  to  any  other  person.     But  if,  as  is 
how  agreed  upon  on  all  hands,  the  next  of  kin  cannot,  in  any 
circumstances,  be  behefited  by  the  ptoxdsional  destination,  the 
attempt,  whether  intended  by  the  maker  of  the  settlement^  or 
resi^rted  to  by  the  ingenuity  of  parties  or  their  advisers,  in  or- 
der  to  frustrate  thereby  the  right  of  the  heirs  in  Scotland,  ap- 
pears to  foil  within  the  principle  of  the  determination  so  often 
referred  to.    As  to  the  disposal  of  the  effects  in  England,  it 
does  not  come  under  the  present  discussion. 

On  all  these  grounds,  combined  with  those  formeriy  adverted 
lo,  it  hdmMy  appears  to  me  that,  in  regard  to  the  property  of 
the  estates  in  Scotland,  the  pursuers  ought  to  have  been  pre- 
ferred to  the  next  of  kin  on  the  one  hand,  and  to  those  claim- 
ing under  the  written  instructions  on  the  other ;  and  that  they 
dught  now  to  be  eruccessftd  in  the  action  of  reduction  on  the 
l^ad  of  deAth-bed|  and  decree  given  accordingly. 
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lord  Newkm^  Ordinary.  Act  Dean  nf  Fac.  (Jejfireg)  BeU^  M.  P:^      ' 

Bnwfu  Alex.  CMdie^  W,  S.  Agent*  jAlt.  SoLUSet^  (J^opej 

Fors^ik.        ThmfmFtmly  W,  S.  Agent.         S.  Clerk. 
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SECOND  DIVISION. 

No.  CXIII.  9  March  1880. 

KAY  AND  MORTON 

against 

MAGISTRATES  of  DUNDEE. 

BvBGH  RoTAL.— CoMPXTiTioK.— I.  The  961  of  a  bufgh  h9l&* 
ing  provided  thaij  in  case  the  Dean  of  Guild  elected  by  the 
GfdUhrjf  shall  not  produce  legal  eeidenee  of  his  qual^kd^ 
Hot^  in  the  meeting  of  the  Council  appointed  to  receivB 
Urn  after  his  election^  the  Council  ^hall  immediatdg  elect 
a  Dean  in  place  of  him  who  has  sofdiled  to  take  his  Sfsat 
'^oundy  that  the  Council  was  obliged  to  follow  this  rule 
striettyy  and  to  elect  a  Dean  of  Guild  themsehssy  imnrtue 
of  the  powers  so  conferred  upon  them ;  but  that  they  were 
net  entitled  to  judge  of  the  merits  of  a  contested  election 

•  in  the  Guildryy  and  to  declare  that  another  candidate  Jfor 
i&e  f^ce,  different  from  him  who  appeared  before  them  as 
the  person  dectedy  but  who  failed  to  produce  evidence  of 
his  qualificationsy  was  duly  deeted  by  the  Guildry.  ' 

II.  In  a  competition  fos"  an  office,  where  ons  of  the  candid 
dates  lies  under  a  disqtiol^oaiion  wkkh  is  not  known  to 
the  electors  J  nor  stated  before  the  votes  aiee  giveny  if  h^ 
hof^e  an  apparent  meijofity^  the  votes  given  for  himare  not 
held  to  be  thrown  away^  to  the  effect  of  giving  the  electipn 
to  the  neat  canMdatey  hut  that  there  must  be  a  new  el^ 
Hon, 

Tn  wtt  of  thft  buxgh  of  Dundee  provides  for  the  electioa  of  the 
I^  of  Guild  and  Guild  Couaialior  ia  the  fidloiriiig  \ 
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9  Utg.  loa  «  On  the  Wedneadajr  immefii^y  afttf  iheeleetkmof  Uie  prm 

K      A«  V      ^  ^^  *"^^  ^^^^  office-bearers,  the  guildry  incorporation  shall 

jkiagUtrttes  of  ^  meet  at  eleven  o^clock  in  the  forenoon,  in  the  guild-hall,  or 

Dundee.         <  g^^y^  other  p)2|ce  in  Dundee  as  9  geperal  meeting  of  the  gnil- 

fimrffh  Ro^oL  '  ^  ^^  ^^  ^^7  ^^^  ^^9  ^^^'  ^^7  ^^®  voice  of  a  majoritjr  of 

(^f»H^     (  the  iiiembers  present,  elect  a  guild-brother,  being  a  burgeOi 

^  to  be  dean  of  guild  for  the  year  ensuing ;  and  anodier  guild? 

^  brother,  being  alsa  burgess,  to  be  councillor  to  the  guild,  also 

f  for  the  year  ensuing !  these  to  be  both  ctmstituent  memben 

^  of  council,  in  room  of  the  dean  of  guild  mentioned  in  the  fer* 

^  ii|erl7  r^cor4^  ^ett,  and  of  the  councillor  to  the  guild,,  of 

^  whose  Section  no  notice  is  taken  in  that  sett^ 

The  manner  in  which  the  de^  qf  guild  and  councillor  Am 
fleeted  8hs41  take  seats  in  t}ie  coupcil  is  then  pointed  out  as 
follows : — ^  T^ha  de^  of  guild,  and  councillor  to  the  guild,  shall 

<  attend  the  first  stated  meeting  of  council  after  their  electioo ; 
f  and,  befi^re  taking  their  seats  in  council,  shall  produce  their 
^  sereral  burgess  and  guildry  tickets,  as  evidence  of  their  bong 
5  burgesses  and  guild-brothan,  with  an  extract  of  the  minate 
f  of  their  election,  certified  by  the  deik  of  the  guildry.^  A 
mmilar  course  of  proceeding  is  prescribed  tot  the  convener  and 
deacon  oi  trades.  And,  with  refiBrence  to  this  matter,  the  sett 
-declares;  that  *  in  case  the  dean  of  guild,  and  councillor  to  the 
f  guild,  and  OQDFener,  or  any  of  tiiem,  shall  &il  to  appear.in 
f  council  on  the  day  unpointed  for  their  taking  their  seats ;  or 
/  appearing,  fail  to  produce  the  requisite  evidence  of  their  se- 
'^  veral  elections  and  qualifications ;  i>r  if  it  shall  appear  from 
/  the  evidence  produced  that  the  guildry  and  trades,  or  either 
'f  of  these  bodies,  have  made  a  double  dection,  then,  ftnd  in 

^  any  of  these  oases,  the  right  of  supplying  the  deficiency  whidi 
s  shall  have  thus  arisen  in  the  council  shall  for  that  year  dfr 
^  valve  on  the  magistrates  and  council,  who  shall  immediately 
^  dect  a  deim  oi  guild,  and  councillor  to  the  guild,  or  either  d 
i  them,  in  place  of  the  dean  of  guild  and  ooundllor  to  the 
f  guild  who  have  so  failed  to  take  their  seats,  aselected  by  the 
>  guildry,  and  a  trades-councillor  in  place  of  the  convener  who 
^  has  so  £ailed  to  take  his  seatr  &s  elected  by  the  trades ;  with- 
^  out  prejudice,  however,  to  the  guildry  and  nine  incorporated 

<  trad^  exercising  their  (respective  rights  to  elect  those  nuflt- 
f  b^  of  council  in  iutuw  yeais.^ 
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At  ^  MichaAlaMM  election  in  1837,  the  etm^liuner,  Alex-  9  Mar.  1890. 
Mtder  Kay,  and  William  Lindsay,  Were  candidates  for  the  of-    '—  i  ^ 
fice.    No  oljection  was  stated  to  Mr  Eay^^s  qualifications  as  aj^^^f^^^  ^f 
-burgess  and  guild-hrother,  at  the  meeting  of  the  guildry  at  the  Dundee, 
time  of  the  eleption ;  and,  on  calling  the  roU,  he  appeared  to  have  ^^  ^  j^     . 
ji  majority  of  13  ^votes  orier  his  competitor.   The  presiding  dean  Competiium. 
0{  guild  Uien  declared  that  he  n^as  duly  elected,  and  a  protest 
was  takai  against  this  resolution  by  one  of  the  goild-brethreH 
present,  but  without  any  reason  assigned. 

A«  objection  was  aftewards  taken  to  Mr  Kay^s  qualification 
as  a  burgess,  arising  out  of  the  peculiar  manner  ct  granting 
burgess  tickets  in  the  burgb  of  Dundee^  into  which  it  is  not  ne- 
cessary now  to  enter.  / 

Eay  afterwards  presented  himself  before  the  council  at  tha 
meeting,  and  in  the  manner  provided  by  the  sett,  and  required 
^em  to  receive  him  as  dean  of  guild. 

The  council,  taking  up  the  objection  to  has  qualification,  re- 
IK>lved,  jSr«^,  ^  That  th^  said  Alexander  Eay  has  not  produced 
'  the  requisite  evidence  of  his  qualification  for  the  office  in 
^  terms  of  the  sett  of  the  burgh,  and,  therefore,  cannot  be  re* 
^  eeived  by  tiie  council  as  dean  of.  guild  ;"*  ^ind,  afterwards, 
wbeuL  Mr  Lindsay,  the  other  candidata^  came  before  them  and 
l^laimed  his  seat  as  dean  of  guilds  they  came  to  the  following 
resolution  :-^^  That  the  council  having  considered  the  claim 
of  the  said  William  Lindsay,  the  s^id  extract-minutes  of 
the  meeting  of  th^  giuldry?  and  the  evidence  produced  by 
ibe  said  WiUiam  Lindsay  of  bis  being  a  burgess  and  guild- 
brother,  and  the  whole  proceedings  above  recorded,  and 
also  specially  tha  objections  stated  by  the  said  Alexander 
Eay  above-mfmtioned,  find  that  the  said  William  Lindsay 
has  produced  sufficient  evidence  of  his  being  a  burgess  and 
guild-brother;  find,  that  it  appears  ^nom  tkfi  said  extract- 
minutes  of  the  meeting  of  the  guildry,  that  the  siud  William 

>  Lindsay  and  the  said  Alexander  Kay  w^e  the  only  persons 

>  put  in  nomination  for  the  office  of  dean  of  guild,  and  that 

>  there  were  votes  which  have  not  been  objected  to  for  each  of 
f  them;  find  also  that  the  council  have  already  determined 
^  that  the  said  Alexander  Kay  is  not  legally  qualified  to  hold 

>  the  office  of  dean  of  guild;  find,  therefore,  that  the  votes 
^  ^ven  for  the  said  Alexander  Kay  are  not  to  be  regarded; 
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^  JlTar.  1890.  ^  find  Iikewige,  that  as  thereirere  tmdnBepged Totes » teoor 
'^~'  I  '-^  ^  of  the  said  William  Lindsay,  and  no  other  person  in  wmuk 
JttB^flto^tesof  ^  nation  legally  q[ualified  to  hold  the  office,  it  is  not  ifeMiir 
Dundee.  ^  to  inquire  whether  the  particular  votes  mentioned  in  the  oi> 
mJ^k^ aL  *  i^^^^  ^®^  ^^S^  voteB  or  not ;  and,  th«!«fore,  that thesul 
C4mpeiiti9n.     ^  William  Lindsay,  flie  only  qualified  candidate,  has  been  fe* 

^  gaily  elected  by  the  gnildry  to  be  dean  of  guild  for  the  en- 

*  suing  year.^ 

j^^^^*''^^"*       Kay  and  Morton  presented  a  petitioB  and  eomphunt  agabut 
this  election,  and  pleaded"-^ 

1.  The^complainer,  Alexander  Kay,  was  duly  elected  dent 
of  guild  by  the  guildry,  and  is  now  the  only  legal  dean,  and 
as  such  ought  to  have  been  received  by  the  magistrates  and 
town-council — ^ihe  objection  taken  agsunst  his  qualification,  that 
he  was  not  a  burgess,  being  groundless  and  totally  unsuppoit* 
ed  by  the  sett,  and  contrary  to  the  usage  of  the  bui^. 

2.  Supposing  the  complainer  not  to  have  been  duly  deeted 
by  the  guildry,  or  to  have  forfeited  the  office  conferred  npoa 
him  by  that  election,  in  consequence  of  the  disqualificatioa 
alleged  against  him,  there  was  no  legal  election  of  dean  of  guild 
at  all ;  for  no  notice  having  been  given  to  the  electors,  at  the 
meeting  for  election,  of  the  said  pretended  disqualification  as 
existing  against  the  complainer,  there  was  no  legal  ground  fer 
holding  the  votes  of  the  majority  of  tiie  meeting  as  throwa 
away ;  and  there  being  a  majority  of  votes  against  Mr  WiUiam 
Lindsay,  that  gentieman  was,  of  course,  not  elected  dean  of 
guild  by  the  guildry ;  therefore  the  decision  of  the  oonndl,  that 
he  was  so  elected,  with  their  consequent  admiscdon  of  hint  as  a 
member  of  council,  was  contrary  both  to  feet  and  law* 

3.  If  the  complainer,  who  was  the  only  person  elected  dean 
of  guild  by  the  guildry,  did  not  produce  to  the  council  suffi- 
cient evidence  of  his  qualifications  to  hold  that  offioe,  w  other- 
wise forfeited  his  right  to  be  received  by  the  council,  then,  Mr 
Lindsay  not  having  been  elected  by  the  giuldry,  the  oify 
course  allowed  by  the  sett  for  filling  up  the  office  was,  that 
the  council  should  themselves,  jure  devoluto,  have  elected  a 
dean  of  guild  by  an  independent  act  of  election  of  their  own; 
and  this  not  having  been  done,  the  necessary  consequence 
would  be,  that  no  dean  of  guild  has  been  l^ally  elected  at  all. 
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4.  Supposing  (he  objection  tak^n  against  the  qu2iIlfload[oA  of  •Mm^I^ 
the  complainer,  Mir  Kay,  to  be  well  founded,  the  eoffiplainef,  ^^  l~^ 
Mr  Mortoii,  whose  qUalificatioti  is  liable  to  nmiiai-  ol^ection,  Maf^stmtetf  «r 
has  not  been  legally  elected  councillor  to  the  guild,  and  the^"°^^^ 
full  and  necessary  number  of  the  council  has  not  been  filled  up.  Burph  R^^ 

5.  If  the  election,  either  of  flie  dean  of  guild  or  counclliol'^^P***'*^^ 
to  the  guild.  Was  contrary  tb  law,  the  consequence  must  l^eonirildawrf 
that  the  whole  election  of  magistrates  and  eouncillors  beeomeb  Pleas, 
hull  and  fiilb  to  the  ground. 

The  respondents  answered — ^1.  The  dwm  of  the  eomptiuner,  ^^JT'^*"*' 
Alexander  Eay,  to  the  ofHce  of  dean  of  guild  of  Dundee,  Was, 
In  tehns  of  the  e^dsting  sett  of  the  burgh,  justly  rgecte^  be- 
cause he  fkiled  to  produce  evidence  that  he  had  been  la^fuU^ 
Emitted  a  burgess  of  the  burgh.  The  votes  in  his  hvbwc 
Were,  therefore,  lawfully  held  to  hare  beeA  thrown  away. 
Whereby  the  opposite  candidate,  Mr  Lindsay,  was  duly  elected. 
Even  if  the  council  erred  m  thii  matter,  the  prayer  of  the  com- 
pliant for  disfranchisement  of  the  burgh  could  not  be  granted, 
because  the  council  were  acting  judicially,  subject  to  the  review 
bt  tJifs  Court,  aU(  kt  common  law. 

i.  Supposing  neither  Mr  Kay  nor  Mr  Lindsay  to  have  been 
lawfully  elected,  the  right  of  election  devolved  on  the  toWn- 
council,  without  any  precise  period  being  fixed  by  the  sett  of 
the  burgh  for  exercising  that  right.  The  defenders  did  exer- 
dse  it  by  electing  Mr  Jobson  to  the  office,  which  he  accepted. 

The  Lord  Ordinary  took  the  cause  to  report,  and  added  to 
his  interlocutor  the  following  note : — 

'  The  Lord  Ordinary  reports  this  case  at  the  desire  of  both 

*  the  parties. 

^  The  complaint  contains  alternative  conclusions.    Either, 

*  1st,  To  hare  it  found  that  the  whole  election  of  the  magistrates 
^  and  council  at  Michaelmas  1827  w^  null  and  void,  in  resp^t 
^  that  there  was  no  legal  election  of  the  dean  of  guild,  com- 

*  pleted  In  terms  of  the  sett ;  or,  2d,  To  have  it  found  that 
**  WiHiam  Lindsay,  the  person  receive  by  the  council  as  dean 
'^  of  guild,  was  not  duly  elected,  and  that  the  complainer, 

*  Alexander  Kay,  was  duly  elected,  and  ought  to  have  been 
^  admitted  by  the  council. 
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4  Mar.  1830/     ^  The  merits  of  the  case  depend  partly  on  matters  of  fact, 
^-^1  ^^    *  in  which  the  averments  of  the  parties  are  opposite,  and  partlj 
"Morisfcratesof*  ^^  questions  of  law ;  and,  in  some  points,  the  law  and  the 
Dundee.         <  fiict  are  very  much  mixed  together. 

AirTjff*  I  ^  ^^^'  ^^^  ^"*  ^^^  ^^  ^*^  ^^  *®  complainer,  and  the  first 
c^mpeHHon.  ^  part  of  the  first  counter  plea  for  the  respondents,  depend  on 
.^— —  ^  *  the  fects  regarding  Mr  Kay'*s  situation  as  a  burgess  and  as  a 
^^^  ^"  .  ^  guild  hrother-*^«n  the  construction  of  the  sett — on  the  usage 
^  of  the  burgh,  in  regard  to  the  admission  of  burgesses  and 
^  guild  brethren — and  on  the  validity  of  the  votes  given  in  the 

<  election  nieeting. 

^  Though  there  may  be  a  good  deal  of  law  involved  in  this 

<  part  of  tiie  case,  it  w;ould  probably  appear  to  4>e  fit  for  trial 
^  in  the  Jury  Court,  if  not  superseded  by  other  points. 

^  2<2,  The  second  plea  in  law  for  the  complainer  is,  that  supi- 
^  posing  him  not  to  have  been  qualified  to  be  elected,  it  was 
^  incompetent  for  the  council  to  declare  his  competitor  duly 
.^  elected,  in  respect  that  no  notice  of  the  objection  to  his  qua- 
'  lification  was  given  at  the  election  meeting,  whereby  the 
^  votes  given  for  him  were  not  thrown  away.  And  the  third 
^  plea,  on  the  same  supposition,  is  that  the  council  could  only 
^  make  an  independent  election  of  a  qualified  person  by  their 

<  own  powers  jure  devoluto ;  and  that  by  the  course  which 
^  they  have  followed  no  dean  was  elected. 

^  These  pleas  seem  to  depend  on  questions  of  pure  law,  aA- 

<  suming  the  facts  as  against  the  complainer ;  and  they  are 
'  met  by  the  second  part  of  the  respondents  first  plea. 

<  Mi  The  last  or  fifth  plea  in  law  for  the  complainer,  that 
'  if  no  dean  of  guild  was  lawfully  chosen,  there  was  no  legal 
^  election,  would,  if  his  second  and  third  pleas  were  also  sus- 
^  tained,  support  the  first  conclusion  of  the  complaint. 

^  4i^A,  The  fourth  plea  in  law  for  the  complainer  relates  to 

<  the  allied  disqualification  pf  Mr  Lindsay,  the  person  dor 

<  clared  to  be  duly  elected ;  and  this  involves  a  case  of  faxt^ 
f  construction,  and  usage,  which  would  probably  require  trial- 

^  But,  5^A,  The  respondents,  in  a  third  branch  of  their  first 

plea  in  law,  maintain  that,  even  tboi^h  they  erred  in  judg* 

*  ment,  the  proceeding  was  judicial,  and  though  subject  to  r^ 

^  view,  would  not  infer  a  nullity  in  the  whole  election. 

*  This  is  a  point  of  law  which,  if  sustained,  would,  on  th^ 
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^  ffdppomtion  made,  introduce  the  second  altematiye  conclusion  9  -^^^  13^, 
'  of  the  complaint.     But  it  probably  would  not  he  decided,     "w^^^^-^ 

*  unless  the  facts  were  either  admitted  or  ascertained  by  trial.    ^^^>.4"c-  »• 

*  6/A,  But  the  respondents,  in  their  second  plea  in  law,  far-  D^decT 

*  ther  maintain  that,  supposing  neither  Mr  Kay  nor  Mr  Lindsay       — - 

«  to  have  been  legaUy  elected  in  1827,  a  dean  of  guild  was  law-  c^^^uh^' 

*  fully  elected  by  the  council,  in  virtue  of  their  own  powers,  in  ■ 

*  1828.  KespondenU* 

*  This  involves  a  question  of  law,  as  to  the  effect  of  the 
'  proceeding  referred  to,  to  prevent  the  consequences  of  any 
^  error  in  the  election  of  1827. 

^  In  this  state  of  the  case,  it  has  been  thought  proper  to  re- 
^  port  the  cause,  rather  than  at  once  to  send  it  to  the  Jury 
^  Court.     And  as  it  has  been  found  inconvenient  in  other  cases 

*  to  have  a  shut  record,  where  a  remit  to  jury  trial  may  take 
'  place,  the  record,  though  fully  made  up  and  revised,  has  not 

*  been  closed. 

The  Courts  after  a  hearing  in  presence  on  all  the  pleas  main- judgment 
taincd  by  the  parties,  were  unanimously  of  opinion  that,  even 
supposing  the  objections  to  the  complainer  Kay'^s  qualifica^ 
tion  as  a  burgess  were  well  founded,  the  council  had  neverthe- 
less exceeded  their  powers,  and  acted  incompetently  in  declaring 
Mr  Lindsay  duly  elected ;  and  that  consequently  the  election 
was  null,  without  the  necessity  of  any  further  enquiry,  or  of 
a  remit  to  the  Jury  Court. 

The  Lord  Justice-Clerk^  after  going  over  the  fects  of  the  case  , 

as  they  appeared  on  the  record,  said — One  proposition  has  been  Court, 
maintained  by  the  respondents  to  which  I  cannot  accede,  viz; 
that,  even  supposing  their  proceedings  to  have  been  irregular^ 
we  ought  to  shut  our  eyes  to  the  £ict,  on  account  of  the  great 
inconvenience  which  will  arise  to  this  burgh,  in  consequence  of 
a  judgment  reducing  this  election,  in  consequence  of  which  all 
the  subsequent  elections  must  also  fall  to  the  ground.  This 
consideration  cannot,  as  it  appears  to  me,  at  all  influence 
our  judgment,  and  has  never  been  allowed  to  do  so  in  any  of 
the  former  cases,  as  in  1817>  when  this  Court  was  inundated 
with  petitions  and  complaints  from  so  many  of  the  burghs,  seve- 
ral of  which  were  sustained  to  the  effect  of  annulling  all  the 
subsequent,  elections,  and  destroying,  for  a  time  at  least,  the 
franchise  of  the  burgh.     1  he  only  question  before  us,  there- 
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•  Mir.  I88a  forei  is»  wheAer  the  council  has  performiBd  it^int^r  p^ppcf}/, 
''-nf'**'    with  Fefereiiee  to  the  sett  of  the  burgh.    It  appearp  to  me  ^eur 

f^^rates  of  ^'^^^  *^y  ^^®  '^^^     -^^^  ^  ^"^y  '^^  declared  a  double  ^ 

Dundee.        tiooy  the^  sbouJd  not  haye  acted  as  tbejr  did,  but  pugbt  to  hs^e 
exercised  the  right  which,  ia  that  case,  devolved  upon  ^em,. 

Compsiiium.    of  electing  anoth^  dean  of  guild  of  their  own  aiithority.    If, 
--*— '       they  had  done  ao,  there  might  have  been  some  more  difficoltf, 

^aru  ^^  ^^  ^^^®  ^  ^^^  instead  of  that,  they  proceeded  to  deckure  Mr. 

Lindsay  duly  elected  by  the  guildry.  It  is  clear  that,  in  jbo 
doing,  they  did  not  exerdse  the  powers  rested  in  them  by  tha 
sett  The  objections  to  Eay^s  qualification  ought  to  ha;re  been, 
stated  in  the  &ce  of  the  electors,. in  the  guildry ;  and  as  %t 
was  not  done,  the  other  candidate,  Lindsay,  cannot  be  he}d  to, 
have  been  duly  elected.  The  principles  of  justice  require  this ; 
and  the  case  of  Pattison,  26th  Jan.  1811,  proves  that,  where 
sttch  an  objection  is  not  stated  previous  to  the  election,  the  votes 
given  to  the  disqualified  candidate  cannot  be  held  to  be  throwK 
away.  Mr  Lindsay  was,  therefore,  at  all  events,  not  duly 
dected  by  the  guildry ;  and,  thereficn-e,  I  th|nk  the  Court  must 
now  decern  in  terms  of  the  first  prayer  of  the  complaint,  and 
dedare  the  whole  election  void  and  null. 

Lord  Glenlee — I  am  also  of  opinion  that  We  must  sustain 
the  grounds  of  complaint,  and  decern  in  tem^  of  the  prayer  of 
the  petition.  The  Council  went  wrong  in  every  part  of  their 
firoceedingi— quod  potuit  non  fecit,  et  quod  fecit  non  potuit 
The  whole  election  must  be  finished  at  once ;  and  the  Council 
are  not  ^titled  to  decide  upon  the  merits  of  the  election  in 
the  Guildry.  Even  in  the  case  of  a  double  dection,  they 
are  not  allowed  to  judge  between  the  claimants,  but  are 
Inquired  to  proceed  immediately  to  make  a  new  election 
themsdves,  jure  devoluto.  It  woiUd  have  been  more  re^ 
glilar,  and  consistent  with  the  terms  of  the  sett,  if  they 
had  proceeded  upon  this  ground  on  the  present  occasion,  apd 
had  deoted  Lindsay  by  their  own  authority,  in  virtue  of  Jhe 
powers  conferred  on  them  by  the  sett ;  but  instead  of  doing  so^ 
ihey  find  that  he  was  duly  elected  by  the  Guildry,  a  matter  of 
which  they  were  not  entitled  to  judge.  When  a  pow^  of 
.this  kind  is  given,  it  must  be  exercised  exactly  in  the  tenns  by 
which  it  is  conferred,  and  it  will  not  do  to  proceed  by  equiva- 
lents. 

Lard  Pi^i%— -On  the  assumption  on  which  this  case  was 
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ykalet,  toA  BMBgeonfly  pleaded,  that  the  complamer  Kaf  9  if  Ar.  laaa 

vat  iisqiuiified  ttam  holding  the  office  of  Dean  of  Guild/  in    '^  t  '^' 

tofoct  that  he  did  not  possess  the  character  of  a  bttrgess  and  M^tfi8trec!M«r 

gnadJttother,  I  Ihiidc  the  election  va^  still  illegal,  and  conee*  Dundee. 

foeaily  mull  and Toid.     The  guildry  are  required  by  the  sett  ^wi^tlatLa^' 

at  a  certain  time  and  place  to  elect  a  go^d-hroither,  being  a  dm^^Mioiu 

ivgesB,  to  be  Detfn  of  CWU  fer  the  year  ensuing.    On  the       "; — "1 

eocasion  refierred  to,  Eay  <nd  Lindsay  were  the  two  candir  Court. 

datesl!>r  iSbe  office.     Kay  is  assumed  to  be  disqualified,  but  it 

18  not  alleged  thatt  notice  was  given  of  this  personal  objedioii, 

sad  the  majority  of  the  guildry  voted  in  his  &vour.     He  ao- 

coriKngty  was  declared  to  be  the  Dean  of  Guild— tadc  the 

^Imir  of  the  meeting — and  subscribed  the  minutes  of  the  «leee 

tion  of  the  Councillor  of  the  Guild.     The  ddty  of  the  council 

by  the  sett  ib  merdy  to  receive  the  dean  elected  by  the  guildry  ; 

and  if  they  elect  a  quafified  person,  the  councH  are  bound  to 

receive  him.     But  diey  are  required  to  judge  of  his  qualific»- 

tioos,  and  entitled  to  exercise  thdir  jus  devolutum  in  three 

cawB,  vflB.  \st.  If  the  Dean  of  Guild  elect  does  not  appear  a^ 

thrir  meeting.    2d,  If,  appearing,  he  &il  to  produce  evidence 

of  his  qualification  and  election ;  and,  3df,  In  case  of  a  double 

retarn.    Now,  it  is  dear  that  Kay  fell  under  the  second  of 

ttese  predicaments,  for  this  cannot  be  said  to  have  been  the 

tase  of  a  double  return ;  and  it  thus  appears  Aat  the  Council 

snght  have  exercised  their  jus  devolutum.     Thei«  was  tio 

ether  method  by  which  the  case  could  be  legally  extricated, 

far  the  council  were  not  entitled  to  judge  of  the  point  of  law 

iriiich  arises  before  us,  viz.  whedier  the  votes  given  for  a  diil^ 

qnalified  perscm  were  durown  away,  and  to  order  die  guildry 

to  proceed  to  a  new  election.    They  had  no  power,  I  say,  to 

judge  of  this  question,  but  could  only  judge  of  the  qualifici^ 

tion  of  the  person  presrated  to  them,  and  if  they  found  him 

unquafified,  proceed  to  elect  a  new  Dean  of  Guild  themselver 

in  theexereise  of  their  jus  devohitum.    Here,  therefore,  is  one 

atua&)tt  in  which  the  election  by  a  mfgority  of  the  Guildry  may 

beabmtive,  on  the  ground  of  apersonal  objection  to  a  candidate 

Hiongh  this  objection  be  not  noticed  at  the  time  of  the  eleo- 

tioit    But,  in  the  first  place,  this  only  makes  it  the  more  no- 

<)ttnry  that  the  peraonal  objection  should  be  stated  to  th# 

&iiildry,and  the  electors  warned  of  it,  since  thd^r  dectionmay 
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9  Msr.  18!U).  be  nsdess,  and  die  caso  rendeM  irretnediaUe  Witkoot  tteir 

"^^"^y^^    being  framed ;  and/  seeondlj,  the  ocmfleqiienoe  of  this,  unfa 

M^^stntesof^^^  sett  of  tfie  bvtrgh,  is  not  to  ^ve  the  election  to  the  otte 


Dundee.  Candidate,  but  to  ddegate  the  right  of  election  to  a 
Murgh  RouaL  ^^Y'  ^he  Sett  of  the  bui^h  fa  thus  rather  an  antlioritf  to 
CmpeiiHon.  shew  that,  when  the  Gnildry  elect  a  person  who  is  nol  qinE- 
fied,  the  consequence  is  not  to  give  the  rig^t  to  the  oppositecaii- 
Couru  didate.    It  might  nor  doubt  ha^e  provided  so ;  bat  it  has  takoi  a 

different  course.    If  the  Council  had  exercised  their  jus  derek 
turn  on  the  narrative  that  Kay  was  disqualified,  there  could  htM 
been  no  complaint  on  the  ground  that  they  had  gone  ooiitni|f 
to  the  sett ;  but  it  is  impossible  to  read  their  resolutions,  whU 
are  very  clear  and  distinct,  without  holding  that  they  proceeM 
on  different  principles,  and  declared  Lindsay  dected,  leam 
he  had  the  next  greatest  number  of  votes  to  Kay,  who  n 
disqualified.     It  was  pleaded  by  the  defenders  that  votes  girci 
to  a  disqualified  person  must  be  always  null ;  and  that  its 
only  an  equitable  exception  to  the  general  rule  to  give  tiudi 
a  new  election.     Now,  it  is  quite  true  that  votes  so  given  aic 
null ;  but  does  it  foUow  from  thence  that  the  next  candidaii 
who  is  not  elected  by  the  majority  mu^t  be  held  to  be  dectal? 
In  the  first  place,  the  sett  of  this  biu-gh  has  provided  diSs- 
rentiy  in  this  very  case ;  and,  therefore,  ev^i  if  the  Giiydrf 
had  been  warned  of  Kay^s  disqualification,  I  doubt  if  the  Coos- 
cil  could  have  decided  that  Lindsay  was  elected  by  the  Goiii- 
Ty.     It  would,  notwithstanding  the  warning,  have  raised  a  case 
fbr  them  to  exercise  their  jus  devolutum.     I  question,  then- 
fore,  whether  we  can  ever  get  so  far  into  this  case  as  to  ap- 
ply the  rule  about  warning.     But,  in  the  second  place,  erct 
if  this  rule  enter  mto  the  case,  the  l^al  and  equitable  result  ii 
that,  where  the  votes  of  the  majority  are  given  to  an  unquaii- 
fied  person,  the  election  is  null,  unless  the  majority  are  pre- 
viously warned  of  the  disqualification.     The  principles  laU 
down  by  Lord  Robertson  in  the  case  of  Pattison  v.  CuaniBf^ 
ham,  96di  Jan.  1811,  are  applicable  to  all  Sections;  and  the 
late  Lord  Newton  was  in  a  mistake  in  endeavouring  to  appijr 
to  that  case  the  principles  which  regulated  the  decisioa  in 
Forrester^s  bankruptcy ;  for  there  the  electors  were  waned 
of  the  personal  objection ;  Belly  II.  365,  where  this  case  of 
Forrester  is  given  as  an  illustration  of  the  rule  that,  *  where 
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*  A»  oijMtSoii  is  stated  to  the  creffitotB,  the  election  by  the  9  Mar.  isM. 
<  BdiuHify  k  confimed  by  the  Court.'  v  v  •»' 

_Ir^Tet  the  result  to  which  we  must  come  hj  this  decision,  ^^^^^  ^ 
•ifrMchiriag  this  burgh;  but  we  are  bound  to  dedde  tbdJi^oJ^ 
rights  of  parties  according  to  bw,  without  r^ard  to  the  conse-  ,   TT"  . 
mamMB.  -"'^^  '<v^ 

£(»^  CrJn^>2Me  ooncinred. 
^^»«  Court,  accordingly,  sustwned  the  grounds  of  compWnt,  Judgment. 
mi  redaoed  the  dection.    They  at  the  same  time,  on  petitions 
^«  both  parties,  aj^inted  several  of  the  acting  magistrates 
"»^  anaagen  for  the  burgh. 


puifh^iuiytifmtrtif.  Act.  Jamtttn,  Ivtrtf.  Alt  Dt^m^  Fm. 
fM>reg)  SoUGm.  (Hope)  Fortyth.  Brown  A  MUler  and  J.  ruk, 
w.  8.  Agent*        r.  Clerk. 

U.  ' 


SECOND  DIVISION. 
No.  CXIV.  11  March  1890.  : 

SPROTT'S  TRUSTEES 

agcnfist 
SPROTT. 

i^EtsT. — ^Imflied  Will. — Discretumary  power  of  trusteis 

' '  in  carrying  into  effect  the  directions  of  the  truster,  t^ 

stfucfing  them  to  purchase  an  estate  to  he  entailed.      -  * 

^HB'latelrfrSprott  beqtieat6ecl  a  certmn  sum  of  moii^to 
tniBtees  to  be  inrested  in  the  purchase  of  two  or  more  landed 
estates ;  and  he  directed  the  estate  or  estates  so  to^he  puithasri 
^Af  the  first  moiety  of  his  tmst-funds  to  be  settled  by  strict 
^9  on  his  eldest  son,  and  the  other  descendants  of 'his  body; 
Uid  thooe  to  be  purdhased  with  the  second  moiety  to  be  setded 
ui'Gke  manner  on  his  second  son,  and  the  other  ^deseendurts  of 
Us  body. 
Vol.  V.  N  n 
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i>  Mar.  1830.     The  trustees  executed  this  will  by  pturdlariiig,  fint,  the 

V  ^  estate  of  Riddell,  the  price  of  which  exhausted  the  first  moietj 

;^^J['sp^of  the  trust-funds,  amounting  to  L.71,241.     They  afttfwards 

'      laid  out  the  greater  part  of  the  second  moiety  in  the  purchase 

/J^M  ma.  ^^  ^^  ®^*®  ^^  ^P^**'  ^^  ^'"^  ^^y  P^^  L.61,392.  There 
was  no  habitable  mansion-house  on  this  estate  at  the  iim»  of 
the  purchase ;  and  the  balance  of  the  second  moiety  of  the  trust 
fimds  remaining  afterwards  in  the  hands  of  the  trustees  amount- 
ed to  L.10,849«  As  it  was  thought  denrable  thptt  a  mawoni- 
house  should  be  built  on  the  estate  of  Spott  for  the  second  son 
and  his  heirs  of  entail,  the  trustees  raised  a  process  of  dedani- 
tor  to  have  it  found  that  they  were  ^  at  liberty  and  in  safi^ 

<  to  apply  the  sum  of  L.5000  of  the  foresaid  sum  of  L.10,849» 
'  after  deducting  the  necessary  expenses  above  jnenti<^ed,  and 

<  after  deducting  the  expenses  of  this  process,  and  decree  to 

<  follow  hereon,  in  repairing  or  rebuilding  the  mansion-house 

*  on  the  sud  estate  of  Spott,  and  in  building  suitable  offices, 

<  or  other  requisite  conveniences,  and  otherwise  rendering  the 

*  ssdd  estate  and  mansion-house  a  fit  and  proper  place  of  reai- 

<  dence  for  those  entitled  to  succeed  thereto.^ 

All  the  heirs  of  entail  in  existence,  who  were  aU  membexs 
of  the  truster^s  fomily,  were  called  as  defenders  in  this  action; 
ai^.  compearance  was  made  by  those  who  were  mi^ois  consent- 
ing to  the  conclusions  of  the  summonsj^itmd  ^^proving  of  and 
consenting  to  the  application  of  the  sum  of  Lr.5000,  as  proposed 
by  the  pursuers.  A  tutor  ad  litem  was  appointed  for  such  of 
the  defenders  as  were  minors,  who;  also  gave  in  defences  stat- 
ing that  ^  they  concurred  in  the  approbation  of  the  measure 

*  which  had  been  already  expressed  by  the  other  defenders  who 

*  have  attained  majority,  and  who,  as  nearer  substitutes,  have 

<  a  m^e  valuable  interest  in  the  matter  than  themselves.^ 

The  Lord  Ordinary,  for  the  forthtf  safety  and  exoneraiioa 
of  the  pursuers,  i^pointed  the  question  to  be  stated  in  cases, 
;and  took  it  to  report  for  the  judgment  of  the  Court 

The  pursuers,  in  their  case,  stated  the  advantages  to  the 

ham  of  entail,  and  additional  vafaie  which  would  be  given  to 

the  estate  of  Spott  by  the  jHropoeed  application  of  a  pari  of  the 

^trust-finids;  and  that,  if  the  mannon-house  had  been  in  a  stale 
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of  sufficient  repair  when  they  made  the  purchase,  they  would  11  Mar.  1830. 
have  had  just  so  much  additional  price  to  pay  for  the  estate.        ^— ^y  ^-^ 

The  defenders  merely  repeated  in  their  case  the  consent  and  i^^!' gprottl 
concurrence  which  they  had  ^ven  in  their  defences.  ■■ 

Trwi. 
#M«     ^  «■     •         1  .  i.  «      «.«    1  I      JfnpiUd  Will, 

The  Court  decerned  m  terms  of  the  lihel. 

Lord  PitmiUy — My  only  douht  was  whether  the  trustees  Opinioapf 
*  had  any  right  to  come  to  the  Court  for  an  opinion,  or  whether 
'  ihey  should  not  rather  he  left  to  act  upon  their  own  discre- 
'  tion. 

'      Lord  Glenlee — That  would  he  very  true  if  they  had  applied 
-  by  petition  for  our  authority ;  but  they  were  entitled,  like  any 

other  parties,  to  bring  a  declarator  against  all  having  interest, 
^  to  ascertain  the  extent  of  their  powers,  and  having  done  so, 
'  and  appeai^nce  having  been  made  for  the  defenders,  the  Court 
^  18  bound  to  decide  on  the  merits  of  the  action.  - 
►'  Lord  Cringletie  had  some  doubts  whether  the  proposed 
^' sieasttre  was  within  the  powers  of  the  trustees.  The  estate 
^  purchased  by  them  was  directed  t6  be  strictly  entailed,  and 

vhat  was  directed  to  be  done  must  be  hdd  as  having  been 
i-  done  already.  Now^  if  they  had  divested  themselves,  and  put 
;  the  institute  in  possession,  he  could  only  have  laid  the  burden 
f  of  building  a  mansion  house  on  the  substitute  heirs  of  entail  by 
f.  availing  himself  of  tiie  provisions  of  the  Montgomery  act. 
,j  But  then,  as  no  opposition  was  offered,  the  Court  was  probably 
i  bound  to  decern  in  terms  of  the  libel. 

tiOid  Ordinary,  MaekenMte,  Act.  Cowan,  Alt  Jd.  Miller.  Jfiw^ 
^        ter,  CampbeU^  and  Cathcart^  and  Stewart  apd  Sprott^  Agents.  F* 

^        Clerk. 


Digitized  by 


Google 


mr  DECISIONS  of  the  n#.  ii& 

SECOND  DIVISION. 

No.  CXV.  11  Mwek  183a 

DUNCAN  CAMPBELL 

against 

ARCHIBALD  CAMPBELL. 

Trust.'^Ikplieb  'VfiiAs.^^Ciroumstancea  showing  ktno  tki 
actings  of  trustees^  exercising  discretionary  pou>ers  in  ths 
mtmagement  of  the  trust,  may  ajkct  the  muttuU  intei^ 
mts  of  the  patties  having  the  reversionary  interest  in  tk§ 
trtist-estate. 

Tre  late  Duncan  Campbell  of  Glendaruel  conveyed  the  wkok 
#f  his  Unentailed  estate,  eonsisting  of  the  lands  o(  Conehra,  and 
also  of  the  lands  and  estiite  of  Aidinslat,  HaUtown,  and  othefty 
to  trustees,  for  the  purpose,  first,  of  paying  his  debts,  legoeies) 
&c.  with  unliknited  power  of  sale  for  those  purposes ;  but  also 
with  power  to  the  trustees  eilher  to  continue  the  trust  till  the 
acouraulation  of  the  yearly  rents  and  profits  of  the  subjects 
conveyed  to  them  enabled  them  to  implement  the  whole  pur* 
poses  of  the  trust,  or  to  sell  the  whole  or  part  of  the  lands, 
including  the  lands  of  Conchra,  for  the  payment  of  the  truster's 
debts,  if,  from  their  nature  and  extent,  it  appeared  to  them 
necessary  to  do  so.    And  also  ^  with  power  to  change  the  whole 

<  or  any  part  of  the  said  lands  hereby  conveyed  (except  the 

*  lands  of  Conchra,  which,  it  is  my  wish,  shall  be  consolidated 

*  with  the  estate  of  Glendaruel,  if  my  trustees  shall  not  deem 

<  it  fit  to  dispose  of  the  same  as  before  mentioned)  for  other 
^  knds,^  &c. 

The  other  purposes  of  the  trust,  after  paying  the  truster'^s 
debts  and  legacies,  were  expressed  in  the  following  terms : — 
^  After  the  whole  purposes  of  the  trust  are  fulfilled,  and  in 
^  the  event  that  my  said  trustees  shall  not  have  found  it  ne- 

<  cessary  to  dispose  of  the  property  herein  before  disponed,^ 
they  are  directed  to  convey  the  lands  of  Conchra  to  the  heir 
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in  {KMrnnon  of  tiie  ertate  of  GloadArodt  m^d  te  the  swrnn h«&  U9% 
Hiias  of  heiisi  and  mnder  tbs  aame  liniitatiow  awd  restrictioivi  *^  t  ^^ 
tfwere  oontained  in  that  entaiL    And  in  like  manner  ^b^ycui^i^^  . 
were  to  convey  the  lands  of  Ardinslat,  Halftown,  and  oihen^  _■ 

under  the  fiBttera  of  a  strict  entail,  to  Duncan  Campbell,  ^^J"!^jmr 
printer's  aoDond  nephaw^  and  the  series  of  mJbukytut^  Wfaed  "^^ 
IB  the  trust-deed, 

llie  lands  of  Conchm,  whii^  tine  thistcir  ihm  intended  t« 
\%  consolidated  with  the  estate  of  Glendawiel»  were  situated  im 
the  heart  <tf  that  estate,  and  were  of  much  less  value  than  Qm 
oAor  lands  which  he  designed,  if  circumstances  permitted  i^,  t% 
1»  preserved  as  a  separate  estate  jEotr  his  jouqger  nephew; 

l^he  truster,  at  the  time  of  his  death*  owed  oonsiderabfa  ddht% 

aad,  amongst  others,  an  heritable  b^nd  &r  hJJJOO^  ov^r  4h« 

lands  of  Conchza.    The  trustees,  in  virtue  «f  the  fioweni  mow 

mitted  to  them,  found  it  necefisarjr  to  iseU  the  whole  lands  of 

lArdinslat,  Halftown,  and  otheiB*  in  order  to  pay  the  debta 

^S!ht  price  obtained  for  these  lands  wea  X^  J7vO<!KV  irtikh  lal^  a 

reversion  of  several  thousand  pounds  after  paying  nil  tb^  debts 

and  l^;aciesy  inchiding  the  heritable  bond  oyi^r  tib  iand9  of 

CoQcha.  ^ 

The  surviving  trustee  then  raised  ^  process  of  multiid^ 

poinding  and  exoneration  respecting  the  balance  remaining  in 

his  hands,  concluding  that  ha  should  be  difeoted  other  to  fur- 

chase  lands  with  the  residue,  to  be  entailed  on  the  same  seriea 

of  heirs  as  the  truster  had  directed  with  regard  to  Ardinslat,  ^ 

or  to  pay  it  over  to  Duncan  Campbell^  the  institute^  without 

any  r^triction,  and  that  he  should  he  authorized  to  eonvey 

Conebra,  under  the  fetters  of  an  entail,  as  directed  by  the  tru»- 

ter,  to  the  heir  in  poasession  of  GlendarueL 

Duncan  Campbell  appeared  in  the  multiplepoindiag  us  ft 
^bimant  for  &e  whole  fund  in  medio,  and  also  to  haire  it  de^ar- 
cd  that  the  bond  for  L.IOOO,  (to  which  the  trusts  had  talcen  ^ 
assignation)  should  be  declared  a  burden  upon  the  ^estate  of 
Conchra,  or  that  the  trustee  should  be  directed  to  retain  that 
^ate  till  the  said  debt  was  defrayed  out  of  the  rents. 

Campbell  of  Gkcdaruel,  on  the  other  ^and,  appeared  and 
.dairned  that  the  lands  of  Conchra  should  be  oonv«yed  to  him 
free  of  all  burden,  together  with  the  pertinents  and  X4suts  which 
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11  Mtf.  I890.1uid  aocraed  on  tbe  same  nnce  tbe  term  at  which  the  trustees 
had  realized  (by  the  sale  of  the  other  lands)  sufficient  fimds  to 
pay  the  truster^s  debts^  and  defiray  the  other  purposes  of  tbe 
trust. 


C<BipbeU«u 
CvnpbelL 


TrmL 

^IPW'MwiP    WW  Nv9 


The  Lord  Ordinary  pronounced  the  following  interlocutor: 
•^^  Finds,  that  the  object  of  the  truster  was  to  pay  off  md 
discharge  all  his  debts  without  exception ;  and  th^t^  for  that 
purpose,  he  gave  his  trustees  full  power  to  dispose  of  the 
whole  or  any  part  of  the  lands  conveyed  to  them  in  trust : 
Finds,  that  the  trustees  having  sold  lands,  and  paid  off  aU 
the  debts,  there  is  no  warrant  for  burdening  Conchra  or  the 
hors  to  whom  it  was  destined,  if  it  should  not  be  sold,  with 
the  heritable  debt  of  L.IOOO,  wluch  was  secured  over  it : 
And,  fbrther,  that  funds  having  come  into  the  hands  of  the 
trustees  at  Whitsunday,  1824,  sufficient  to  enable  them  to 
fiilfil  all  the  purposes  of  the  trust,  the  claimant,  A|x:hihal4 
Campbell  of  Glendaruel,  is  entitled  to  the  rents  of  the  lands 
of  Conchra  subsequent  to  the  said  term :  Appoints  parties 
to  be  further  heard  on  the  claim  of  Duncan  Campbell  for  the 
balance  of  the  trust^funds  arising  out  of  the  price  of  Aidin- 
dat,  Halftown,  and  others,*  &c. 


Judgment     '    Duncan  Campbell  reclaimed ;  but  the  Court  unanimously  i^ 
fused  the  note. 


OpinioDof 
Coun. 


Lard  Cringletie — It  is  not  neces^ry  to  enquire  what  would 
have  been  the  result  if  the  settlement  had  been  differently  ex- 
pressed, or  the  trustees  had  followed  another  course  from  what 
they  have  done ;  but  as  it  is,  I  have  no  doubt  the  interlocutor 
is  right. 

Lord  Glenlee^^l  am  of  the  same  opinion.  It  is  merdj  a 
qusestiio  voluntatis ;  and,  therefore,  must  depend  upon  the»inten- 
tion  of  the  testator,  as  it  is  to  be  gathered  £rom  the  whole  tenor 
of  the  trust-deed.  Even  in  the  ordinary  queistion'  between  an 
heir  of  line  and  an  heir  of  provision,  which  is  to  be  burdened 
with  the  payment  of  an  heritable  debt,  the  intention  of  the  tes- 
tator, when  sufficiently  expressed,  is  allowed  to  overrule  the 
ordinary  provi^on  of  the  law. 
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The  Lords  JusHce-Clerk  and  PUmiUy  eoncurred. 

Lord  (Maaajy  Medwyiu       Act  Keay^  Jamsi  MiOer*       Alt  D.  M^NmJL 
G90Tg€  JUfLoehlon  and  JL  M^Kmunt^  Agents.  F.  Clerk. 

u. 


FIRST  DIVISION. 

No.  CXVI.  12  May  1830. 

JAMES  KER  atid  HENRY  JOHNSTONE 

against 

JOHN  BELL  AND  Others. 

CAtTTioNEs. — Bank  Aoent. — The  cautioners  of  a  bank 
agent  released  generally  from  their  obligation^where  the 
Bcmk  had  failed  to  communicate  to  them  the  true  situa- 
tion of  the  agent  when  the  bond  was  granted^^where  they 
had  allowed  him  to  carry  on  transactions  in  violation  of 
instructions^  and  in  contravention  of  the  public  law — and' 
where  they  had  been  aware  that  he  had  been  guilty  of  im^ 
prudence  and  mismanagement  without  making  the  cau" 
tiorusrs  acquainted  with  his  coruiucty  although  they  had 
freq[uently  remofhstrated  with  him  upon  the  subject. 

Archibald  Scott  was  appointed  agent  for  the  Leitfa  Bank 
at  Langholm  in  1822 ;  at  which  time  the  suspender^  Mr  Bell,  - 
and  three  other  individuab,  became  cantionera  for  his  intromis^ 
sbns  and  management,  by  a  bond  to  the  extent  of  L.5000. 

In  1824,  a  second  bond  was  granted  for  the  like  sum  of 
L.5000,  by  three  of  the  former  cautioners  (the  fourth  haTing  de- 
dmed  to  enter  into  the  obligation)  and  a  new  one.  In  Juno 
1825,  the  cautioner  who  had  declined  to  sign  the  last  bond  hav- 
ing expressed  a  wish  to  withdraw  altogether,  it  was  agreed  be-- 
tween  the  different  parties  that  the  two  previous  bonds  for 
L.5000  each  should  be  cancelled,  and  a  new  bond  granted  for 

Vol.  V.  O  o 
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ifi  Maj  18S0.  the  whole  sum  of  L.10,000  by  the  partiefl  to  tlie  wtomi  \mi ; 

^^-'V*^^    and  this  was  accordingly  done. 

Tor    Jfrt*    «  o  ^ 

Bell,  &c.  '  These  bonds  contained  a  dan'ie  by  whadi  it  was  dedared 

— ^       that,  *  in  order  that  we  (the  cautioners)  may  have  it  in  our 

jSiiiwfjfTif     *  power,  if  deemed  necessary,  from  time  to  time  to  satisfy  our- 

^  selves  in  regard  to  the  regular  and  correct  administration 

<  and  actings  of  the  said  Archibald  Scott,^  &c.  <  it  shall  be 

*  competent  to  us,  or  any  two  of  us,  at  all  times,  when  we 
^  shall  deem  it  expedient,  after  previous  application  in  writing, 

*  to  audit,  inspect,  and  examine  the  books,  states,  accounts, 
^  vouchers,  obligations,  and  documents  of  the  said  agency,  &c 
^  and  the  cash,  bank-notes,  &c.  and  whole  other  vouchers  and 
^  documents,  the  property  of  the  said  Banking  Coiiq>any,  Ae, 
^  in  the  hands  of  the  said  Archibald  Scott,  and  to  check  and 

*  compare  the  same  with  the  said  books  and  accounts,*  &c. 
When  these  bonds  were  granted,  certain  written  instruc- 
tions, which  were  read  over  to,  and  signed  by,  Mr  Bell  and 
the  other  cautioners,  were  given  by  the  bank  to  Mr  Scott,  for 
^  his  conduct  in  the  management  of  the  bank  agency  *  at  Car* 
Ede.    They  contained,  inter  alia,  the  following  clauses  :— 

<  All  bills  discounted  or  ne^gociated  by  you  for  the  bank,  yon 

*  are  to  indorse  and  become  liaUe  for  to  them.  You  should 
^  commence  in  a  moderate  way,  and  in  bills  for  small  snnu, 
^  not  having  more  than  three  months  to  run ;  and  only  to  dis- 
^  count  to  such  people  as  you  have  reason  to  think  will  have 

*  it  in  their  .power  to  distribute  the  Bank's  notes  in  the  country. 

<  There  should  always  be  two  undoubted  separate  securities 

<  on  each  bill.  Avoid  discounting  renewed  bills  (unless  wb^ 
^  you  have  no  doubt  of  the  parties,  and  the  bill  being  renewed 

<  with  good  and  sure  additional  security,  so  as  to  insure 

*  prompt  payment  when  due)  fi>r  they  can  give  no  £ur  circa- 

*  lation  to  the  bank^s  notes,  and  ought  to  be  discouraged, 

<  though  the  security  woe  tolerable.  You  should  prefer  deaU 
^  bg  with  sudi  people  as  have  little  or  no  oonnexion  with 

<  other  banks,  and  avoid  such  as  are  in  any  way  embarrassed, 

<  as  they  are  dangerous  for  you,  and  can  never  afford  the  bank 

<  any  benefit  in  point  of  circulation.     Guard  yourself  partico- 

<  krly  against  such,'  &c. 

^  The  cash-accounts  which  may  be  thought  proper  for  the 

<  hank  la  grant,  and  kept  in  the  books  here,  along  with  sodi 
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*  deposit  cmrent-accoTiiits  as  shall  be  opened  aad  operated  upon  12  Maj 

*  at  Langholm,  must  be  regularly  entered  in  the  aforesaid    '^"^r^ 
^  books,  and  the  drafts  checked  \  efore  being  paid,  as  the  bank^eU  &&^ 

*  shall  hold  you  liable  for  aU  mistakes  in  aUowing  them  to  be       ■     ■  ■ 

*  overdrawn  or  others  ise,'  &c.  CmUwn^r, 

*  Your  transactions  for  the  week  must  be  stated  in  a  clear 

*  and  distinct  manner ;  to  facilitate  which,  the  bank  have  sait 

*  you  a  few  blank  states,  one  of  which,  filled  up  according  t<^ 
^  the  transactions  that  have  occurred,  must  be  regularly  sen^ 
^  to  the  bank  once  a-week,  along  with  yonr  remittance  ii^ 

*  notes,  bills,  and  other  documents,  received  on  the  agency 

*  business.  Your  balance  to  be  detailed  at  length,  specifying 
^  the  amount  of  notes,  bills  current  and  past  due,  each  bill 

*  stated  at  length ;  and,  if  paM  due,  the  reason  why  it  is  no^ 
'  paid ;  and  the  latter,  should  there  be  any,  to  be  regularly 

*  sued  for  payment,  but  not  in  the  bank'^s  name. 

*  As  the  business  proceeds,  several  other  things  may  occur, 
'  from  time  to  time,  as  to  render  it  necessary  for  the  bank  to 

<  alter  the  aforesaid  instructions,  in  whole  or  in  part,  as  they 

<  may  see  proper ;  and  the  bank  therefore  reserve  to  them- 
^  selves  the  power  of  doing  so,  should  they  deem  such  altera? 

*  tions  upon  or  additions  to  the  instructions  requisite.     And 

<  should  they  find  that  their  instructions  are  departed  from^ 

*  the  agency  will  undoubtedly  be  withdrawn  altogether.' 

Shortly  after  the  date  of  these  transactions,  the  Bank  ob^ 
gained  an  additional  and  separate  bond  of  caution  from  Mr 
£lliot  of  Cooms,  in  which  it  was  provided  <  that,  in  the  even^ 
^  of  a  deficiency  upon  Mr  Scotfs  accounts,  the  Bank  should 
^  exhaust  the  caution  in  the  previous  bond  by  Messrs  Bell 
^  and  Jardine,  and  their  co-sureties,  before  proceeding  against 

*  Mr  Elliot  on  his  bond.' 

In  December  1826  Mr  Scott  if  as  removed  from  the  agency. 
At  this  time  it  was  intimated  to  the  cautioners  by  the  Bank 
that  Mr  Scott  was  in  arrear  to  the  amount  of  upwards  of 
L.35,000 ;  and  they  having  declared  their  intention  to  resist 
any  claim  which  might  be  made  against  them,  the  Bank  served 
them  with  a  stated  account,  exhibiting  a  balance  as  above  stat- 
ed, L.l  0,000  of  which  they  claimed  payment  of  under  the  bond 
of  caution  of  June  1825.  This  claim  being  resisted,  the 
Bank  gave  the  suspender,  Mr  BeU^  a  charge  on  the  bond, 
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1 9  Irfay  1  d30.  which  was  Immediately  suspended ;  and  they  afterwards  brought 
an  ordinary  action  against  the  other  defenders,  the  trustees  of 
one  of  the  other  cautioners. 

The  grounds  of  suspension  in  the  one  process,  and  of  defence 
in  the  other,  were  generally — 

1.  That,  at  the  time  the  bond  of  caution  was  obtained  *io 
1824  and  1825,  the  Bank  concealed  from  the  parties  who  be- 
came the  cautioners  not  only  the  fact  that  a  large  balance  was 
due  at  the  time  by  their  agent,  far  exceeding  the  obligation 
undertaken  by  the  cautioners,  but  also  the  long  continued  & 
8atisfisu;tion  which  the  IBank  had  expressed  against  their  agent 
in  regard  to  his  mode  of  conducting  the  business. 

2.  That  the  conduct  of  the  BaiA:  subsequent  to  the  date  of 
the  bond  was  marked  by  such  neglfgence  and  disregard  to  die 
interests  of  the  cautioners,  as  to  bar  them  from  any  claim,  the 
proceedings  of  Mr  Scott  being  perfectly  well  known  to  them, 
and  quite  inconsistent  with  the  ordinary  practice  of  bankeiis, 
and  in  violation  of  express  instructions,  which  the  cautioners 
were  entitled  to  rely  would  be  enforced  by  the  Bank. 

3.  That  the  Bank  having  embarked  their  agency  in  a  per- 
manent banking  business  in  England,  which  was  then  contrary 
to  law,  and  known  to  be  so  by  them,  they  were  not  entitled 
to  enforce  their  claim  under  the  bond  of  caution,  after  having 
thus  materially  altered  the  character  of  the  agency. 

In  support  of  these  pleas,  a  variety  of  facts  were  stated  by 
the  defenders  as  to  the  mismanagement  of  the  agency.  The 
statements  of  the  parties,  however,  were  in  many  respects  very 
contradictory.  But  a  majority  of  the  Court  were*  of  opinion 
that  it  was  not  necessary  to  enter  minutely  into  a  detail  of 
the  circumstances,  but  that  certain  &cts  which  they  held  to 
be  proved  were  sufficient  to  liberate  the  cautioners.  These 
&ct8  were,  Ist^  That,  at  the  time  when  the  second  bond  of 
caution  was  granted  in  1824,  Mr  Scott  was  in  arrear  to  the 
Bank  to  the  amount  of  about  L.5000 ;  and  it  appeared  from 
the  correspondence  that,  up  to  this  period,  the  Bank  had  ex- 
pressed, in  their  letters  to  Mr  Scott,  great  dissatisfaction  as  to 
,his  mode  of  conducting  the  business ;  and  that,  when  the  third 
bond  for  L.10,000  was  granted  in  1825,  Mr  Scott  was  in  ar- 
rear to  the  amount  of  about  L.30,000. '  On  the  one  band, 
no  intimation  of  these  circumstances  was  made  to  the  caution- 
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ers  by  the  Bade,  when  the  bunds  were  granted,  while,  on  the  13  May  1830. 
other,  no"  inquiries  were  made  by  the  cautioners  as  to  the     ^"■nr**' 
situation  of  Mr  Scott.     These  facts  however,  which  wereu^f^"''' 
thus  held  as  proved,  were  distinctly  denied  by  the  Bank.  

2d,  As  to  the  mode  of  conducting  th^biim«B»  and  the  s^^-^^'""^!^ 
ed  mismanagement  of  Mr  Scott,  as  sancdoned^  by  the  Bank,  ^...^ 
jbhe  statements  of  the  parties  in  their  ccmdescendence  and  an-^^enden»* 
swers  were  still  more  at  variance;  and  as  no  proof  was  taken,  ^^  . 
the  exact  state  of  the  facts  cannot  be  stated  with  accuracy. 
It  was  held,  however,  to  be  proved  generally,  that  the  Banlc 
had  afforded  to  Mr  Scott,  during  the  whole  period  of  the 
agency,  an  extent  of  credit  far  beyond  what  the  cautioners 
could  have  contemplated  when  they  signed  Ae  bo9d8---that 
they  allowed  a  great  afrear  to  arise,  and  increase  upon  his 
accounts,  without  giving  notice  of  this  to  tiie  ciautioners-— 
tiliat,  *  throughout  the  agency,  they  allowed  Mr  Scott  to  con- 
duct the  business  in  a  way  contrary  to  the  known  rules  and 
means  of  security  observed  by  baoken?,  and  in  contraventioQ 
-of  the  original  instructions,  which  were  in  every  way  conform 
to  the  ordinary  practice  of  bankers;  In  particular,  that  Mr 
.Scott  had  discounted  bills  to  a  great  amount  without  proper 
security,  as  provided  in  the  instructions,  and  to  persons  who 
had  failed  to  retire  previpus  bills,  and  that  he  had  permitted 
over-drafts  to  a  great  amount  on  accounts ;  and  that  these  ir- 
regularities were  known  to  the  Bank,  who  frequently  remon- 
strated with  him  as  to  his  conduct,  but  did  not  inform  the  cau- 
tioners of  them.  But  these  facts,  in  like  manp^;  were  denied 
by  the  Bank* 

3df  With  regard  to  the  business  at  Carlisle,  (in  virtue  of  a 
clause  in  the  bond  empowering  them  to  establish  a  branch  there) 
—That  the  Bank,  in  violation  of  certain  statutes,  6  Queen  Anne, 
e.  22,  sect.  9,  15  Geo.  II.  c.  13,  sect  5,  and  30  and  40  Geo. 
III.  c.  48,  by  which  it  is  declared  unlawful  for  any  other  bank 
but  the  Bank  of  England,  or  for  any  persons  whatever  united  in 
partnership,  and  exceeding  the  number  of  six  persons,  to  carry 
on  business  in  England  by  means  of  bills  or  notes,  payable  on 
demand,  or  at  a  less  time  than  six  months, — ^had  so  carried  on 
business  in  England,  by  means  of  the  branch  under  the  ma- 
nagement of  Mr  Scott ;  and  that  this  was  done  in  opposition  tQ 
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In  these  circumstanoes*  the  suspender  and  defenders  pfeocZeel-^ 

1.  The  pursuers  capnot  maintain  action  for  the  present  daim, 
in  respect  that  it  arises  out  of  transactions  prohibited  or  de- 
clared illegal  by  public  statutes,  and  for  which  no  valid  cau* 
tionary  obligation  can  be  updertaken,  or  action  maintained. 

2.  The  illegality  of  a  part  of  the  claim  taints  the  whole ; 
lind,  therefore,  the  pursuers  could  not  sue  for  any  part,  although 
they  could  even  shew  that  a  part  did  not  directly  £adl  within 
the  provisions  of  the  statutes ;  Coull,  12th  July  17^9  Ekhiee ; 
M*Coul  V.  Braidwood,  5th  March  1767,  (Mor.  9618) ;  Soot 
V.  Gilmore,  3  Taunt.  2261. 

3.  The  prohibitipn  in  the  statutes  being  made  for  a  public 
and  general  end,  and  not  merely  to  confer  an  exclusive  pri- 
vilege upon  the  Bank  of  England,  it  is  competent  to  any  party 
Ito  plead  the  objection  upon  the  statutes, 

4.  The  olyection  upon  the  statutes  being  thus  matter  of 
public  law,  it  cannot  be  barred  by  personal  exception,  or  even 
private  paction  ;  andy  at  all  events,  the  pursuers  have  neither 
pondescended  on  nor  instructed  any  circumstances  sufficient  to 
ponstitute  a  personal  exceptio|i  itgainst  either  the  suspender  or 
defenders. 

5.  The  Bank  were,  from  the  nature  of  the  contract,  bound  t6 
observe  good  faith  towards  the  cautioners,  to  exercise  due  vi- 
^ance  and  control  over  their  agent,  and  to  prevent  all  extra- 
prdinary  risk  tp  the  cautioners,  by  that  superintepdance  over 
find  attention  to  the  proper  discharge  by  the  agent  of  bis  duties, 
which  the  cautioners  were  entitled  to  expect  that  the  Bank 
would  exercise ;  and,  having  failed  to  do  so,  the  Bank  cannot 
inaintain  their  present  plaim ;  Dick  «,  Nisbet,  30th  Nov.  IG&Jj 
Fount.  (Mor,  2090)  ;  Sm}th  v.  Bank  of  Scotland,  14th  Jan. 
1829,  Fac.  Coll,  I  Dow^  296 ;  Thomson  v.  Bank  of  Scotland, 
in  House  of  Lords,  11th  June  1824,  Skate's  Jp.  Cases^  II. 
346;  Duncan  v,  Porterfield,  13th  Dec.  1826, 

6.  The  present  claim  is  also  excluded  by  the  negligence, 
poncealment,  misrepresentation,  and  deception  committed  and 
practised  by  (he  pursuers  towards  the  caiitionel^ ;  Juthoritieif 
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7.  Tbe  dalm  is  abo  disdArged  by  th€  material  altarations  19  Maj  laaa 
made  by  tiia  Banki  both  dirtetly  and  indirectly,  upon  the  prin«   '^~^>  ^ 
etpal  contract'  betreeil  them  imd  their  agent,  imd  upon  tiie^^^*^ 
r  in  which,  and  the  extent  to  which,  the  busbese  of  their 


agent  was  carried  on,  and  that  without  any  authority  from  or  ^'^2^^' 
notice  to  the  cautionenu  ....^ 

8.  The  suspender  and  defisfiders  are  not  liable  for  any  partl>efen4«ir 
of  the  present  claim,  which  is  not  ezpresdy  included  in  the 

feoadt  of  cpation  sued  on. 

9.  ThA  bank  have  lost  all  claim  for  the  debts  contained  ia 
bills  or  other  documents  which  they  omitted  duly  to  n^ciate, 
or  for  which  they  fisdled  to  do  timeous  dil^ence. 

It  WBmain8U)eredr-^l.  The  cautioners,  being  bound  conjunct>^^>'*^><^ 
ly  andsei^eiaHy  with  Mr  Scott^  not  only  for  all  loos  aftd  damage 
of  every  description  that  might  be  sustained  by  the  Bank» 
tbiongfa  any  of  his  transactions  as  thdr  agent  at  Langholm, 
Cartisle,  or  elsewhere,  but  £Dr  all  loss  that  mi^t  arise  fbom 
Ms  fftiMnf  carefully  and  diligently  to  attend  to  the  business  of 
the  agency,  and  fiedthfolly  and  honestly  to  discharge  the  duties 
intrusted  to  him — ^are  liable,  in  terms  of  the  obligation  coiif 
tained  in  the  bond,  for  the  loss  which  has  been  sustained  during 
hb  management  of  the  agency,  to  the  extent  bf  L.10,000.  ' 

2.  The  cautioners  are  not  liberated  from  their  obligation  iii 
€onse<iufence  of  any  alleged  illegality  in  the  transactions  entered 
into  by  Mr  Scott  in  England.  This  business,  as  carried  an  by 
him  there,  is  not  dedared  illq;al  by  the  statutes  referred  to. 

3.  These  statutes  were  passed  solely  for  the  protection  of 
the  Bank  of  England,  and  it  is  jus  tertii  to  the  cautioners  to 
found  upon  them.  They  cannot  plead  that  the  exclusive  pri« 
vileges  of  the  Bank  of  England  have  been  infi^iaged  on,  be» 
cause  they  have  no  interest  to  maintain  that  plea. 

4.  The  cautiotoers,  being  fully  aware  iJiat  Mir  Scott  was  caN 
-rying  on  business  in  England,  and  having  bound  themselves  te 
guarrantea  any  loss  which  might  arise  from  his  transactiodk 
tiiere,  are  bound  to  relieve  the  Bank  from  that  loss,  notwith^ 
standing  any  alleged  illegality. 

5.  At  all  events,  the  loss  sustained  from  transactions  entered 
into  in  Scotland  exceeds  L.10,000^  and  theallq[ed  ill^pOity  of 
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19  Maj  1830.  some  of  the  tranflactions  cannot  preyent  the  Bank  {rom  claim- 
ing upon  others  to  which  no  such  allied  illegality  attached. 

6.  The  cautioners,  being  sureties  tor  Mr  Scott^s  fidthfulness 
and  honesty  in  the  management  of  the  agency,  were  not  entit- 
led to  devolve  on  the  Bank  the  whole  duty  and  responsibility 
of  guarding  against  any  improper  practices  committed  by  him. 
They  were  bound  to  look  to  the  affairs  of  the  agency  them- 
selves. Nothing  short  of  fraud,  or  of  such  gross  n^Ugence  as 
is,  in  legal  construction,  equivalent  to  fraud  on  the  part  of  the 
Bank,  can  relieve  the  cautioners  from  their  obligation. 

7*  No  such. circumstances  can  be  established  in  the  present 
case,  with  reference  to  the  granting  of  the  bond,  the  manage- 
ment of  the  agency,  or  the  conduct  of  the  Bank,  subsequent  to 
August  1826,  as  amount  to  fraud,  either  actual  or  legal,  on 
the  part  of  the  Bank,  or  as  are  relevant  to  release  the  caution- 
ers from  their  obligation. 

8.  The  cautioners  are  barred,  personali  ezceptione,  from  ob- 
jecting to  any  irregularity  in  Mr  Scott's  mode  of  conducting 
the  business  of  the  agency,  of  which  they  themselves  were  in 
the  full  knowledge,  and  which  they  sanctioned  by  their  own 
transactions  with  him. 


Opinion  of 
Court. 


The  Lord  Ordinary,  with  a  view  of  reporting  the  canse  to 
the  Court,  ordered  eases,  upon  advising  which-— 
•  Lord  Balgray  said — That  the  case  was  one  of  great  impoiw 
tance ;  and  that  there  were  three  ways  in  which  it  might  be 
disposed  of.  1.  It  might  be  decided  upon  general  princ^iles 
of  law,  on  the  circumstances  as  they  appeared  upon  the  record. 
8.  If  there  was  any  doubt  as  to  the  application  of  these  general 
prindples  to  the  case  as  it  now  stood,  it  might  be  remitted  to 
a  jury  to  decide  how  £ir  the  pursuers  had  acted  consistently 
with  the  practice  of  trade,  and  had  performed  what  was  their 
duty  towards  the  defenders.  Or,  3.  It  might  be  remitted  to 
an  aocountant  to  ascertain  the  various  balances  due  at  particu* 
lar  periods,  and  to  what  extent  deviations  had  taken  place. 

His  Lordsh^  was  of  opinion  that  there  were  sufficient 
grounds  in  the  record  for  deciding  the  case  on  general  principles 
of  law,  without  further  Investigation.  The  Leith  Bank  was 
an  establishment  for  dealing  in  money ;  and^  like  other  similar 
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eBtaUishmentB;  they  if  ere  acciustomed  to  cany  on  these  dealings  12  May  isso. 
by  means  of  agents  in  different  plaees.     In  such  cases,  it  was   ^^-^r"-^ 
eastomary  and  reasonable  for  the  banks  to  take  caution  from  3^  f^^' 
their  agents,   and  this  contract  was  attended  with   certain  ■ 

ri^ts  and  rehttive  duties.    In  the  absence  of  any  special  agree-  s^^'^^^ieuf* 
meat,  certain  general  rules  were  established  in  practice  as  to     •  .— 
the  ivL^ed  of  the  Bank  towards  their  cautioners,  which  it  was^P^"^<'i>  ^ 
iacmnbent  upon  them  to  follow,  as  was  decided  by  the  cases  of 
Smith  V,  Thomson. 

These  rules  were,  1.  That  the  business  was  to  be  conducted 

by  the  agen   according  to  the  usual  practice  and  known  rules 

of  bankers ;  and,  2.  That  notwithstanding  the  interposition  of 

the  cautioners,  the  Bank  were  bound  to  continue  such  a  super- 

inteadance  over  the  transactions  of  the  agent  as  to  see  that  he 

carried  on  the  buriness  according  to  these  rules.     If  this  was 

neglected,  as,  in  his  opinion,  it  had  been  in  the  present  case,  it 

was  sufficient  to  liberaU»  the  cautioners  firom  their  responsibility. 

•   It  was  true  that  these  principles  might  be  departed  from  by 

special  agreement;  but,  in  the  present  instance,  they  were 

Btnaigthenri  by  the  terms  of  the  bond  and  deed  of  instructions 

givento  the  agent,  which  were  in  every  respect  proper  in 

themselves,  agreeable  to  law,  and  to  the  practice  of  the  trade ; 

and  they  were  made  part  of  the  agreement  by  being  read  over 

and  ngned  by  the  cautioners  when  they  entered  into  the  bond ; 

aad  it  was  declared  that,  if  they  were  departed  from,  the 

igeacy  diould   undoubtedly   be   withdrawn  altogether.     In 

these  drcumstances  the  Bank  was  bound  to  see  that  these  in- 

Btruetions  were  followed  out  by  the  agent,  and  that  his  con* 

dact  was  regulated  by  them ;  and  the.  cautioners  were  entitled 

to  rdy  upon  this.     But  what  was  the  fact  ?  In  looking  to  the 

conespondence  between  the  parties,  and  to  the  facts  on  the  re- 

^ord,  it  appeared  that  these  instructions  had  been  neglected  and 

viohted  from  the  very  commencement  of  the  agency.  .  The 

lett»8  from  the  directors  to  the  agent  were  full  of  remonstrances 

Apinst  hb  conduct  during  the  whole  period  of  his  management 

A^om  1822  to  1829 ;  but  no  intimation  of  this  was  given  to 

the  cantioners ;  and  the  agent  was  allowed  to  go  on  in  viola- 

tioQ  of  the  rules  laid  down  for  his  conduct.     The  question, 

tberefore,  was,  whether  the  Bank  had  not  lost  their  right  of 

reooiine  agamst  the  cautioners  by  their  culpable  neglect  and 

^ure  to  perform  their  part  of  the  contrdct. 
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isMaj  1830.  There  were  fliree  ][>artlciilars  in  irladi  th^  ooittliictap« 
peared  altogether  unjustifiable,  and  flUffident  to  liberate  dii 
cautioners.  Ist^  By  their  manner  of  discounting  biUs,  «b4  il^ 
lowing  bills  to  remain  long  past  due.  Sd,'  By  allovbg  <mr« 
drawing  to  a  great  extent,  both  on  deposit  accounts,  ttd 
in  giving  credit  to  a  great  amount ;  and,  3d,  and  above  tU, 
by  their  illegal  transactions  at  Carlisle,  in  issuing  their  Botai 
there,  contrary  to  the  law  of  England^  and  to  the  opiaiosi 
given  by  English  counsel,  which  of  itself  i^as  suffident  to  «> 
taerate  the  cautioners. 

It  was  true  that  Mr  Soott  had  by  the  bond  %  power  of  tt* 
tablishing  a  branch  at  Carlisle.  But  this  was  to  be  mcreiy 
Aibstdiary  to  the  principal  establishment,  and  to  be  caniel 
dn  upon  the  same  principles.  It  was  never  intended  to  bet 
teparate  establishmen't,  which  Mr  Scott  in  fact  att^npted,  \j 
t^ng  out  a  license  in  his  own  name ;  and  least  <rf  all  waiit 
faitended  to  sanctipn  an  evasion  of  the  law  of  England,  bf 
enabling  Mr  Scott  in  this  way  to  circulate  the  notes  of  de 
Bank  in  England. 

Upon  these  grounds,  and  on  the  principles  decided  by  flu 
Cases  of  Smith  and  Thomson,  his  Lordship  was  deariy  of 
opinion  tiiat  the  cautioners  ought  to  be  assoilsied. 

The  only  specialty  which  at  first  sight  appeared  fiivoaraUi 
to  the  Bank,  was  that  clause  in  the  bond  by  whidi  the  €» 
tionets  were  empowered  at  any  time  to  examine  the  books  of  thl 
Bank,  and  in  this  way  to  have  a  control  over  the  transactiQQi 
of  Mr  Scott.  This  clause  was  certainly  a  very  unusual  one; 
but  it  did  not  appear  to  be  sufficient  to  take  tike  case  out  of 
the  general  rules,  and  to  subject  the  cautioners  in  liability. 
The  object  of  this  appeared  to  be  to  afibrd  the  cautioners  ssmo 
control  over  the  conduct  of  the  directors,  whidi  they  wottM 
iiot  otherwise  have  hiad,  not  being  entitled  to  inspection  of  ttd 
books,  unless  by  virtue  of  such  a  special  agreement,  but  not  to 
lay  a  greater  responsibility  upon  the  cautioners ;  or  to  entitk 
the  Bank  to  neglect  the  ordinary  rules  of  practice,  and  tl 
sanction  a  violatbn  on  the  part  of  their  agent  of  the  regal*- 
tions  laid  down  for  his  conduct. 

Lord  Cfraigie  thought  that,  in  consequence  of  the  oooh 
jplicated  and  contradictory  8tatemo!its  of  the  parties,  a  rttsil 
Imght  to^b^  made  to  an  accountant  to  bring  out  from  l^bodlb 
and  Touchers  a  ebrrect  result  with  regard  to  the  ftcts,  M 
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irfiidi  the  Court  inlgUt  tH^fii^  to  a  l^kar  aiid  defihiliye  opinion,  la  May  18341. 
Sb  UMdiip  w^  M^^  ibat  fids  bfbtbcr,  L»fd  Bdgt^V^  frmh     ^"-^y^«^ 
U  raor^  Utiniltte  ft<;quftittta«c«  witii  the  Bttbjectj^miglit  bef^||^^* 

edaUed  to  forkn  ft  coirect  vievr  tf  flM  fii<^  as  they*  bad  beeh      ' 

*atcd,  but  toy  ojtoion  he  (Lwd  Craigle)  ccmM  *««  *bSS«*X^ 
'ttne  louM  he  altogether  h;f]pdtfieticBl,  iJtbditgfa  tili  gieiMal  .,p— . 
Wes  of  law  applicable  to  sndh  a  eaie  were  etilficiendy  dear.  ^  Oplflion  of 
'  Hb  LoMshij)  was  a  meiftbei'  of  the  Second  Division  of  tbe  ^^ 
Court  when  the  case  bf  Man^haU  t^.  The  Bank  of  Bootiiind  wtt 
decided ;  and  he  was  against  the  judgment,  not  upon  the  ground 
IbttheBatnk  had  forftHed  iiil  claim  against  the  eauiioneriy 
lot  because  the  Bank  cotdd  not,  in  his  opinion,  ins^  for  l^ 
decree,  while  it  retained  largid  proto  derived  from  the  agent 
tkving  improperly,  and  with  the  knowledge  of  the  Aincton^ 
'  Wrowed  or  leUt  out,  for  A  great  niimbelr  of  years,  to  his  pari. 
ler^  and  others,  upon  banking  interest,  sums  of  money  fiyr 
i^brc^ng  the  loss  trhich  oottld  be  thrown  upon  Hie  cautioneri. 
ilf  the  deterininatioii  !n  liie  subseqii^t  case  of  Stiiith  ih  Tbto 
Bank  of  Sdotland  rested  upon  the  Bank^s  obtaining  Utflv  oaflib 
itbn,  when  the  directors  were  aware  of  Ae  insolvency  of  thdr 
^t,  hid  Lordship  would  have  entertained  considerable  doabtt* 
If,  on  the  other  hand  (as  he  believed  the  ftct  to  have  been) 
the  Bank  held  out  a  purpose  of  continuing  thar  agent,  Pm 
te^n,  in  his  employment,  when  they  had  determined  to  dii- 
iBiSB  him  as  soon  as  they  obtained  their  olgeet  of  getting  new 
itentioiieni,  his  Loi^hip  could  have  no  doubt  tblit  the  proceed- 
ings  were  liable  to  just  and  solid  objections.  It  would  be 
Kmembered,  however,  that  in  that  case  no  attempt  was  made 
Iff  the  fonner  cautioners  t6  withdraw  from  their  engi^fement/ 
Ih  the  present  case,  the  circumstances  appeared  to  be  ver^ 
uilb^t  In  1822,  when  Mr  Scott  was  appointed  agent  for 
fte  Leith  Bank  at  Langholm,  three  of  the  cautioners,  whd, 
^ong  with  Mr  Scott  Elliot,  were  parties  to  the  present  dil- 
'KOBdon,  by  tbeir  interposition  induced  ifie  Bank  id  give  hiiii 
^  employment.  But  before  they  so  engaged  themselves,  it 
^v^  their  duty  to  have  made  proper  inquiries,  and  satisfied  thenl- 
wlves  that  Scott  was  worthy  of  the  trust  to  be  reposed  in 
% ;  and  although  they  might  at  Any  time  have  withdrawii 
It^  Ibefr  engagement,  llley  could  only  do  so  te  making  feed 
iny  balance  that  might  appear  to  be  due  by  Scott  at  the  time^ 
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*\i!!Jw^      When,  b  1834,  the  Bank'  obtained  the  actional  wcantf 
Ker  &c.  V      ^^  L.5000,  the  cautionerB  were  under  a  similar  obl^[atioato 
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investigate  the  conduct  of  the  agent,  more  particularly  as  Ik 
bunness  of  the  Bank  was  said  to  be  increasing  to  a  considerable 
extent ;  and  it  must  be  held  that  they  did  so,  and  were  satisfied, 
as  the  directors  of  the  Bonk  seem  generally  to  hare  been,  with 
the  conduct  of  their  agent ;  and  it  would  be  remembered  that  in 
both  of  thesie  bobds  die  cautioners  ware,auA<Hri2ed  and  called 
upon  to  look  into  Hie  accounts  and  books  kept  by  the  agent; 
and  if  they  did  not  do  this  so*  as  to  satisfy  themselves,  whe&m 
they  should  withdraw  their  security  or  continue^  it,  tb^  liad 
themselves  to  blame. 

In  1825,  Mr  Scott  Elliot  (who,  along  with  the  defenders,  wis 
one  of  the  cwtioners  in  these  bonds)  was  desirous  of  withdraw^ 
ing  from  his  oUi^tions,  at  which  time  his  co-obligants  mf^ 
jhave  followed  the  same  course,  upon  discharging  what  balaoee 
might  be  doe  by  Mr  Scott.  Unless  the  obligation  had  been 
renewed,  the  employment  of  the  agent  would  have  come  to  an 
end,  and  the  Bank  would  have  had  the  security  of  Mr  Scott 
Elliot,  along  with  that  of  these  parties,  for  any  balance  that 
might  be  due.  But  having  entered  into  a  new  bond,  which  wis 
dedared  to  be  substituted  in  the  place  of  the  two  former  ones,  it 
must  be  presumed  that,  ^ther  by  inspection  of  the  books,  or  by 
assurance  from  Scott  himself  (in  whom  both  they  and  the 
Bank  still  seem  to  have  had  confidence)  they  were  satisfied  vitfa 
his  conduct ;  and  their  obligation,  therefore,  must  be  consider- 
ed to.remaili  11:1  its  fullest  extent 

By  the  bond,  tlie  agent  and  his  cautioners  were  bound,  ^  bm 
<  and  since  the  time  of  Mr  Scott's  appointment,'  to  aoeount 
fully  for  the  funds  entrusted  to  him  as  agent  for  the  Buik,  and 
that  he  should  honestly  and  fedthfiilly  dischaige  the  duties  <^ 
his  office ;  and,  in  the  same  manner,  they  bouiui  themselves  to 
pay  whatever  loss,  danu^,  or  expense,  the  Bank  had  sustain- 
ed since  the  commencement  of  the  agency,  or  that  thev  should 
thereafter  sustain  through  the  agent,  and  the. clerks  and  othen 
onployed  by  him. 

As  to  the  separate  bond  for  L.5000,  which  was  obtained 
fipom  Mr  Scott  of  Cooms,  under  a  limitation  that  the  new  cau- 
tioner should  only  be  liable  alter  the  original  cautioners  were 
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fiKUBBed,  hiB  Lordship  dM  not  think  it  oonld  that  affect  tiie  12  M«/  l8»t 
present  qi!e8ti6n.  ^ 

(  In  Ifflff,  which,  it  wonid  be  recolleetM,  was  a  period  of  great  3elj^  &c.  * 
firtraB  in  the  mercantile  world,  the  Bank,  who,  in  their  let-  ■ 

ten,  had  often  blamed  their  agent  for  various  caiises,  found  it^^JJI^I^j^ 

MoesHary  to  send  a  confidential  person  to  the  office  at  Lang-       

Mm ;  and  thwi  (as  it  was  averred  on  the  one  hand,  altiiou^  ^P*"?""  ®^ 

denied  on  the  other)  it  was  discovered  that  the  agent  had  kept 

separate  and  private  books,  containing  transactions  which  he' 

Ittd  entered  into  with  various  persons,  with  whom  he  had  ac- 

eonnts  in  his  individual  character,  and  to  whom  he  had  given 

i  abeommodation  to  a  great  amount  from  ftmds  bdonging  to  the 

'  Attk;  and  upon  this  the  agent  was  dismissed,  or,  as  it  was 

[  iid,  resigned  his  office ;  and  persons  employed  by  the  Bank,  in 

I  Ihtne  of  special  powers  given  for  that  purpose  in  the  diiSSerent 

Ittidf^  took  possesion  of  the  whole  vouchers,  notes,  documents^ 

f  %  which  w^re  found  in  the  office. 

In  these  circumstances,  his  Lordship  was  of  ojnnion  general-^ 
>  \]y  that  the  oautionem  were  bound,  to  the  extent  of  L.10,000, 
tofnffil  Scott^s  obligations  to  the  Bank,  tf,  after  deducting  th0 
tarns  employed  (with  the  authority  of  4ihe  directors)  in  illiat 
L  Me,  or  upon  documents  which  were  not  i^;reeable  to  the  re- 
fdar  and  known  usage  of  bankers,  so  great  a  balance  remain^ 
Mdue.  Even  with  regard  to  the  latter,  it  was  not  every  ir^ 
Kgnbrity  which  would  relieve  the]  cautioners ;  for  this  was  a 
question  for  a  jury  to  determine. 

Upon  Hiese  grounds,  his  Lordship  had  no  doubt  that  the 
teitioners  were  liable,  in  the  first  place,  for  fiinds  employed  by 
fte  agent  in  those  transactions  whidi  were  concealed  from  tii0 
Bank. 

'  Again,  wiA  regard  to  the  fimds  which -were  employed  in 
Sngfand  in  such  a  way  as  wan  contrary  to  the  law  of  that 
iMnntry,  it  appeared  to  his  Lordship  that  no  part  Of  the  loss 
Aenee  arising  could  (in  hoc  statu  at  least),  be  charged  against 
the  cautioners ;  but  it  had  not  been  fihaUy  decided  to  what  ex- 
'tait  these  transactions  were  illegal,  and  to  such  a  degree  as  to 
fltease  the  borrowers  of  the  money. 

Bat  it  did  not  appear  to  his  Lordship  tiiat  «igaging  partially 
in  an  illicit  mode  of  trading,  ought  to  infer  a  forfeiture  of  the 
Batik's  cUum  against  the  cautioners  for  the  result  of  the  agents 
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transactions  had  not  been  attended  with  loss,  but  the  w^vm  i^ 
co?tf efl  frein  tile  proper  debtcm^  as  tiief  formed  m  pi^  ofdw 
aiviu*0iit  buhmce  agdn^t  thepageftl^  the  praeee4iiig8  eng^^  If 
be  kept  out  of  view  altogether.  With  regard  again  to  the  tti- 
nor  irregularities  ai  advvneing  tnoney  npoa  impeifie^  ywAan 
—of  permitting  the  cash  aeoeoiits  to  b0  overdraim,  ixt  makhf 
advances  to  individiials  bejFBod  whit  it  was  ^tHkat  to  4o— it 
WvA  be  in  arbitrio  judieis,  even  wl|«i  a  loss  hi|4  oecarrftd,  to 
dedde  whether  th^  could  be  held  to  aiPord  a  good  detaeesr 

'  Sut  if,  ifUt  making  aUowanee  lor  all  these  irr^daiilMi^ 
(and  to  a  goed  manjr  of  them  some  of  the  cautioners  themselvsf 
seem  to  have  been  parties)  there  still  remained  a  balance  tf 
I^tlO^OOO  at  the  period  of  the  agoiVs  being  dismissed,  arimig 
firmu  transactions  hi  whiidi  no  blame  oonld  be  attached  to  tbf 
Bank,  it  appeared  to  his  LordAip  that  the  daim  of  the  Btak 
oi^[ht  to  bii  sustained. 

Xord  Q%Uie$  said-^Thait  tiie  esse  wae  one  of  great  difficulty 
and  importance ;  and,  after  mature  delibenltion,  he  had  airif- 
^  at  the  same  condusion  with  Lord  Balgray,  and  npea  the 
same  principles  oi  law,  as  to  the  relative  duties  of  baakerB  sal 
their  agents ;  but  to  state  these  would  only  amount  to  a  reps* 
tition  of  what  had  fiUlen  from  his  Lordship.  He  also  ciMiear- 
tA  in  what  bis  Lordship  had  obsorved  as  to  the  gross  neglee( 
and  mismanagement  of  the  Bank  in  regard  to  their  agest 
There  ir aa  one  pcwt,  however,  to  which  his  Lordsh^  had  not 
referred ;  and  he  was  surprised  to  see  it  founded  upcm  bj  At 
pureuers.  It  was  tiie  clause  in  the  bond  by  which  the  por* 
suers  reserved  a  power  of  altering  the  instructions  to  their  agml. 
Tto  inftrence  was,  in  tiie/raT  place,  tiiat  tiie  rqrnlations  ven 
to  be  enfiuwd,  unless  altered ;  and,  s«oofu{/y ,  that  if  an j  al« 
teriitions  wera  made,  the  Bank  were  bound  to  oommaaicat? 
these  to  the  cautiona«,  who,  if  they  got  no  sueh  intimatioiii 
were  entitied  to  presume  that  the  instructions  would  be  en* 
fi)rced.  Then  followed  the  clause  in  the  bond,  that,  if  they  werv 
not  attended  to,  the  agoicy  should  immediately  be  withdnwa. 
3ut  what  were  the  fects  P  The  instmeti<ms  were  not  atteoded 
to ;  th9  ag^iey  wee  not  withdrawn ;  and  no  intimation  w^ 
made  tn  the  eaiitipners  of  the  oouKe  followed  by  Mr  Ses(|. 
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Ivt  tiMre  w»i  inoilier  owonstaiice  to  b^  attended  ta    It  wii9is  M«y  lesfk 
a  dear  ral^  ef  law,  that  the  Bank  wave  not  entitled  to  do    '^'  t  ^ 
8B7  tkii^g  which  woald  render  woiae  the  situatioii  of  the^^*^^'* 
cautioners.    But  thie  had  been  done  hf  tlieir  neeeiiring  tiie      !«^.«*, 
addi^oiiial   bond  el  caulkm    from  Mr  Elliot  for  ^-^^000,  ^^^"^^ 
ia  which  it  was  stipulateA  that  he  was  not  to  be  eaUed  ^         , 
npca  until  after  the  original  eaotion^v  were  diseussed.    ByOpiqloaof 
this  mena^  their  risk  had  been  greatlf  inereaaed ;  and  they  ^^^^^ 


were  entitled  upon  this  ground  al<me  to  be  assoibied.  But 
what  was  of  itself  sufficient  to  e^ionerate  the  caution€(r8»  waa 
the  extension  of  the  buone^  to  Carlide,  and  the  iU^ial  natura 
of  the  tinnaaetiona  there  carried  on  ;■  and  this,  too,  in  oppqai* 
tioa  to  the  opinions  of  the  aaiinflnt  Eaglish  counsel  who  had* 
beaa  c<msulted.  It  was  in  vain  to  say  that  the  transaotima 
carried  on  in  Scotland,  upon  whidi  the  present  olatm  wi^ 
rMted,  oould  be  distingiushed  from  those  in  England.  There 
was  no  rule  or  princiirle  hj  which  sudi  a  separation  could 
be  made.  The  agent  had,  with  the  sancticm  of  the  Bank,  car*, 
ried  on  boriness  in  an  illegal  manner  in  England ;  and  it  wa« 
very  poesible  that  liie  whole  damages  m^ht  bare  aris^  from 
these  transactions ;  and  the  Bank,  thereforcy  had  lost  aU  right 
of  relief  against  their  cautioners. 

The  Lard  PreHdeni  did  not  thmk  it  necessary  to  enter 
minutely  into  the  details  of  the  Acts  in  the  jH-eseiit  case.  Ha 
had  at  first  besn  a  goad  deal  moved  by  two  qpedalties,  which 
be  would  afterwards  refer  to ;  but  unless  for  tiieae,  he  tbought^ 
the  cautioners  were  clearly  entitled  to  be  assml»ed» 
'  Even  if  the  bond  granted  by  the  oautionens  had  be^n  onw 
limited,  the  Bank  had  so  ooaducted  itself  as  to  liberate  them 
from  their  liability.'  But  it  hadexpress  reference  to  particular 
iBstruetions  with  regard  to  the  conduct  of  their  agent ;  and  ii 
was  declared  ihat  if  these  wete  not  attended  to,  the  agency 
should  be  immediatdy  withdrawn.  But  the  insthietien^  were 
departed  from ;  no  check  was  given  to  tiie  conduct  of  the  agent, 
but  merely  remonstniBces  made;  and  the  agency  was  not  with- 
drawn. On  the  contrary,  Mr  Seott  continued  to  be  supplied  with 
the  very  means  of  carrying  on  the  same  irregularities.  But 
no  inlbrmatioa  on  this  point  was  ev^  made  to  the  cautioners,* 
who  were  entitled  to  know  the  proceedings  of  the  agent. 

But  even  if  there  had  been  no  written  instructions  for  the 
eonduct  cf  Mr  Soott,  the  cautioners  would  have  been  liberated 
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li  Ma/ 1830.  from  their  refi^nsibility  in  oonaequence  of  hk  Mug  albvri 
to  engage  in  enormoufi  speculations  irhich  were  quite  iacoi- 
sistent  with  the  roles  or  practice  of  bankers,  and  equaDjst 
with  common  prudence. 

It  was  true  that  the  Bank  reserved  a  pow^  of  maldif  al- 
terations upon  their  instructions  to  Mr  Scott ;  but  it  warij 
was  an  implied  condition  of  diis  right,  that  if  any  altenliov 
were  made,  these  should  be  communicated  to  the  caiitiODai| 
In  point  of  fatcty  however,  no  express  alterations  were  eiw: 
made ;  and  if  the  mere  departure  from  the  original  iBStnidMi^ 
were  to  be  considered  as  a  virtual  alteration,  the  em&sm 
were  equally  entitled  to  be  informed  of  them.  But  as  t]iej» 
ceived  no  such  information,  they  were  entitled  to  rely  opon  ik 
instructions  being  enforced ;  and  tius  not  being  done,  thej  inbi 
entitled  to  be  liberated. 

Then,  with  regard  to  the  illegal  transactions  carried  oa  If 

the  branch  at  Carlisle,  this  olgection  was  said  to  be  justerii 

to  the  deciders ;  but  his  Lordship  was  of  a  diffiereot  opn» 

For,  if  the  cautioners  were  foimd  liable  to  the  puransB,  % 

would  be  entitied  to  an  assignation  of  the  claims  of  the  Bak 

against  Mr  Scott ;  but,  according  to  the  opinion  of  tbe  Eif^ 

lish  couDsel  who  had  been  consulted,  no  action  Would  lie  up* 

the  grounds  of  debt,  in  consequence  of  the  ill^;ality  of  the  tna- 

sactions ;  so  that  the  cautioners  had  a  plain  into^est  to  object 

As  to  the  specialties  by  which  his  Lordship  had  at  first  hea 

moved,  the  first  was,  that,  as  the  obligaticm  of  the  cantioHS 

was  limited  to  L.10,000,  and  no  claim  was  made  against  dM 

beyond  this  amount,  they  had  nothing  to  do  witii  the  fiifdtf 

losses.    Nothing  beyond  this  fell  upon  them,  but  upoa  Ai 

Bank,  who  were  thus  their  own  cautioners  for  any  fortkr 

damage.    But  whatever  effect  tiiis  might  have  as  to  their  fi»* 

bility  for  his  future  conduct,  it  aflSorded  no  defence  to  ^ 

Bank  for  their  concealhig  from  the  cautioners  the  fonntf  pio- 

ceedings  of  their  agent,  as  they  had  become  bound  for  Us  p^ 

as  well  as  for  his  future  transactions.     But,  at  the  time  tk» 

bond  was  granted,  Mr  Scott  was  in  arrear  to  the  Bank  to  tk» 

amount  of  upwards  of  L.30,000.     This  unquestionably  oog^ 

to  have  been  communicated  to  the  cautioners ;  and,  if  it  bl 

been  so,  no  prudent  person  would  have  entered  into  the  afft^ 

ment. 

The  other  specialty,  and  it  was  an  important  one^  was  die 
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daiue  hj  vluoh  the  cautioners  were  entitled  at  all  times  to  in-  is  Mmj  1830i 
spect  the  books  of  the  bank  kept  by  Mr  Scott.     His  Lordship    "^-nr"^ 
had  nerer  seen  such  a  clause  in  a  bond  of  caution  before ;  buthcs^^^*^^' 
understood  that  it  had  been  inserted  in  consequence  of  the  de-      — — • 
cision  in  the  case  of  the  Bank  of  Scotland  v.  Smith.   But  it  did  ^'^^'^ini. 

mot  appear  to  his  Lordship  that  the  effect  of  this  clause  ought      

to  be  to  throw  the  whole  responsibility  upon  the  cautioners.  Opinion  of 

and  to  relieve  the  bank  from  that  control  which,  at  common  law, 

and  in  practice,  they  were  bound  to  keep  up  over  the  conduct 

of  their  agent.     The  &ir  meaning  of  it  was,  that  both  parties 

should  be  bound  to  act  with  bona  fides  towards  each  other^ 

and  to  communicate  whatever  impropriety  they  might  discover 

in  the  conduct  of  the'agent. 

But  lajring  these  specialties  out  of  view,  his  Lorddiip  was 
clearly  of  opinion  that  the  Bank  had,  by  their  concealment  of 
the  situation  of  Mr  Scott  when  the  bond  was  granted,  and  by 
their  subsequent  proceedings,  entirely  liberated  the  cautioners 
from  any  claim  at  their  instance ;  and,  besides  the  cases  aU 
ready  referred  to,  which  supported  this  view,  the  case  of  Mein 
f>.  Hardie,  decided  by  the  Second  Division,  19th  Jan.  1830, 
was  decided  upon  the  same  general  principles  of  law,  though 
the  spedes  hcti,  were  different. 

The  Court,  tiierefore,  ^  in  the  suspension,  suspend  the  let*  Judgment, 
'.ters  simpliciter,  and  decern;  and,  in  the  ordinary  action, 
*  sustain  tiie  defences,  assoilzie  the  defenders  fivm  the  conclo- 

<  flions  of  the  action,  and  decern :  Find  the  suspender  and  de- 

<  fenders  entitled  to  expenses/ 

For  the  Suspender  and  Defenders,  SoL-Gen.  (Hope.)  Skene^  Graham  BeOy 
MarthaU.  Wittiam  Stewart^  W.  S.  and  John  Chalmerty  W.  S.  Agents, 
Alt.  Jmm$9on,  Andtnatu      Mofri$onASit$eifW.S.  Agents. 


Vol.  V.  P  p 
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TURNBULL 

agaUut 

De  borthwick. 

Oats  of  Partt. — Process. — I.  Where  a  preetrSbei  w- 
count  for  work  actually  done  ie  referred  to  oathy  and  the 
defender  depones  that  he  paid  pe^t  of  the  ace&unt^  whiek 
he  coneidere  more  than  was  justly  ducy  the  oath  wUl  not  be 
conclusive  against  either  party^  but  the  fair  and  rea- 
senile  price  of  the  work  must  be  otherunse  ascertained. 

II.  Where  a  reference  to  oath  is,  without  obfectiony  aimii- 
iedy  and  the  defender  has  deponed  thereon,  he  witt  not 
afterwards  be  entitled  to  insist  in  a  defence  stated  in  ike 
record  to  the  title  to  pursue. 

Tttrnbttll  brought  an  action,  in  18379  b^ore  the  sherif 
of  Edinbiu^hshire,  for  payment  of  L.13.  17s.  9f  d.  with  in- 
teresty  bang  an  alleged  balance  of  an  account,  amooBting  to 
L.69.  ^B.  9f  d.  for  alterations  made  on  the  house  of  the  de- 
fender, in  1833.  The  defences  were,  Isty  that  tibe  account 
was  prescribed;  2dlyy  that  the  pursuer  had  not  prodnced 
any  title  to  maintain  the  action,  the  alterations  in  ques- 
tion haying  been  executed  under  a  verbal  agreement  (with 
reference  to  a  written  estimate)  entered  into  solely  with 
the  late  Alexandtf  Arntstrong,  builder,  with  whom  the 
pumuer  alleged  he  had  *been  in  partnership ;  and,  Sdly,  that 
the  account  libelled  on  showed  that  there  had  been  paid  hj 
the  defender  for  these  alterations,  L.55.  10s.  while,  by  the 
agreement  with  Armstrong,  the  whole  work  was  to  have 
been  performed  for  about  L.40.  The  sheriff,  without  ad- 
verting to  the  other  defences,  sustained  the  plea  of  prescrip- 
tion ;  and  the  pursuer  having  afterwards  made  a  reference  to 
oath»  the  defender  deponed,  that  Armstrong  gave  an  estimate 
of  the  work  proposed^  which  he  agreed  to  perform  for  L.40 ; 
that  when  the  work  was  finished,  an  account  was  rendered  in 
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the  name  of  Annstrong  and  TombuU ;  and,  iha^eafter,  the  19  May  1830.' 
defender  paid  to  the  punuer,  Turnbull,  on  account  of  the     ^**  y  "^ 
work,  (Armstrong  bdng  then  dead)  first  L.40,  and  tdter^'^'^^^]^' 

wards,  firom  a  disinclination,  to  enter  on  a  law-suit,    L.15.       

10s.  over  and  above  the  contract  price;  that,  at  the  time^^^^f^^'^' 

he  paid  the  latter  sum,  he  stated  to  the  pursuer  that  he  would 

take  an  early  opportunity  of  closing  the  account,  and  requested 

to  know  the  amount  of  the  balance.    And  being  interrogated, 

whether,  on  account  of  the  work  in  question,  he  is  due  the  smn 

libelled,  or  any  sum  whatever  ?  the  defender  deponed  *  that j 

^  having  already  sirani  that  he  paid  L.15. 10s.  over  and  above 

<  the  estimated  bargain  for  the  work  in  question ;  and  having 

'  afterwards  been  satisfied  in  his  own  conscience,  by  the 

^  opinion  of  a  person  skilled  in  such  matters,  that  the  work  in 

*  question  ought  not  to  have  exceeded  L.40,  he  is  not  in- 

^  debted  to  the  pursuer,  or  any  other  poison,  on  account  of  the 

^  work  in  question,  but  he  considers  it  more  than  overpaid.^ 

The  sheriff  having  found  that  the  claim  was  not  instructed 
by  the  defender's  deposition,  the  pursuer  advocated,  and  pleaded 
— -Itf^,  That  the  constitution  and  non-payment  of  the  debt  being 
admitted,  the  qualifications  adjected  by  the  defender  in  his 
•ath  are  extrinsic.  2d,  The  defender,  having  admitted  that 
he  had  made  partial  payments  to  the  pursuer  since  die  death  of 
Armstrong  and  the  dissolution  of  the  copartnery,  cannot  now 
object  to  the  pursuer's  right  to  discharge. 

The  defender  answeredn^laty  That  the  constitution  and 
non-payment  of  the  alleged  debt  are  not  proved  by  die  deposit 
tion.  On  the  contrary,  it  proves  that  an  estimate  was  given 
im  and  an  agreement  entered  into  with  Armstrong,  that  the 
work  should  be  done  for  L.40 ;  and  there  is  nothing  in  the 
oath  extrinsic  to  the  {uroper  matter  of  the  reference.  2(f  ,  The 
action  is  incompetent,  the  pursuer  having  neither  set  forth  in 
the  summons,  nor  produced  any  right  to  sue  in  his  own  name  for 
a  company  debt. 

The  Lord  Ordinary  ^  finds  that,  in  the  circumstanees  of 
<  this  case,  the  objecticm  to  the  pursuer's  title  is  not  oompe- 
S  tenlly  maintained  in  this  process;  finds  that  the  conduct  of 
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Borthwick. 


the  defend^",  as  proved  by  his  depositions  on  the  reference, 
barred  him  firom  insisting  rigidly  on  the  previous  estimate 
to  which  he  refers,  and  bound  him  to  pay  to  the  pursaer,  not 
indeed  absolutely  the  fidl  price  of  the  work  actually  done, 
but  at  least  as  much  as  was  fisdrly  due  for  the  reasonable  exe> 
cution  of  the  repair  in  question ;  finds,  that  the  defender 
being  so  bound,  it  is  not  proper  to  allow  the  amount  of  the 
said  fiiir  and  reasonable  payment  to  be  fixed  by  the  opinion 
of  the  defender  himself,  even  though  appearing  to  have 
been  fiurly  formed,  and  though  |^ven  upon  the  referenee 
to  his  oath ;  but  that  the  same  ought  to  be  fixed  by  a  re- 
mit to  a  neutral  person  of  skill,  or  on  other  proper  evid^ce ; 
and,  therefore,  appoints  the  cause  to  be  enrolled,  that  such 
a  remit,  or  other  order,  may  be  made.^ 
This  interlocutor  having  been  brought  under  review  of  the 
Court  by  the  defender—* 


Opinion  ef 
Court. 


Lord  Glenlee  was  of  opinion  that  the  objection  to  the  form 
of  the  libel,  that  it  did  not  set  forth  the  way  and  manner  in 
which  the  debt  became  due  to  the  pursuer,  though  in  itself  it 
ajqpeared  to  him  to  be  a  well  founded  objection,  could  not  nor 
be  insisted  in,  after  the  defender  had  admitted  the  pursuer^s  re- 
ference, which  was  not  whether  the  sum  in  question  was  due 
generally,  but  whether  it  was  due  to  the  pursuer.  As  to  the 
terms  of  the  oath  itself,  it  does  not  import  that  there  was  a 
specific  agreement  that  the  work  should  be  performed  for  L.40. 
On  the  contrary,  the  defender  there  says  that  he  expressed  him- 
self willing  to  settle  the  balance  after  making  a  payment  to 
account,  for  which  he  asked  and  obtained  a  receipt.  He  do 
where  says  that  he  paid  the  whole  debt  He  affirms,  indeed, 
that  he  has  paid  all  that  he  thinks  reasonable ;  but  this  is  not 
enough  to  assoilzie  him  de  piano.  There  must,  as  the  Lord 
Ordinary  has  found,  be  a  reference  to  a  person  of  skill  to  settle 
what  is  a  reasonable  price  for  the  work  performed. 

Lord  Cringletie  concurred  with  Lord  Glenlee  in  regard  to 
the  question  of  form.  If  the  defender  had  advocated  against 
the  interlocutor  of  the  sherifT  allowing  a  reference,  the  judg- 
ment must  have  been  set  aside ;  for  it  was  dear  that  the  action 
was  not  properly  laid.  But  that  judgment  not  having  been 
complained  of,  there  was  no  power  of  now  reviewing  it.  With 
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regard  to  the  merits,  if  the  defender  had  ewam  that  Arm-Ii  Maj  llM. 
strong  had  given  in  an  estimate,  and  no  additional  work  had  ^^^^ 
been  done,  the  payment  of  the  L.15.  lOs.  more  than  the  esti-^^^^ 
mated  price  would  have  heen  a  circumstance  of  no  consequence.       — — 
But  this  is  not  what  the  defender  says;  and  his  Lordship ^Jj^'**''''- 
thought  that  he  ought  to  be  re-examined,  and  particularly  as      —.-. 
to  the  matters  alluded  to.  Opinion  of 

The  Lord  Justice-Clerk — I  am  also  of  opinion  that  the 
objection  as  to  the  pursuer^s  title  comes  too  late.  It  would 
indeed  be  a  most  dangerous  proceeding  to  sustain  it  in  the  cir- 
eumstances  of  this  case.  As  to  the  effect  of  the  oath,  I  do  not 
think  that  the  pursuer  has  proved  that  more  is  owing  by  the 
defender  than  was  confessedly  paid.  But  the  difficulty  lies  here : 
The  defender  admits  that  he  told  the  pursuer,  when  making 
the  payment  of  L.15. 10s.  that  he  would  take  an  early  oppor- 
tuaity  of  closmg  the  account  Now,  how  has  the  account 
been  closed?  It  is  not  said  that  any  further  payment  was 
made,  but  only  that,  having  been  afterwards  satisfied  in  his 
own  consdence  that  the  work  in  question  ought  not  to  have 
exceeded  L.40,  he  considers  that  he  is  not  indebted  to  the  pmv 
Buer  any  part  of  the  sum  claimed.  This  raises  the  question. 
Is  a  party  to  whom  such  a  reftf  enee  is  made  to  be  allowed  to 
'  state  his  own  opinion  of  the  price  of  the  work  done  as  condo-- 
sive  against  his  opponent  P  I  think  he  is  not  entitled  to  put 
his  own  estimate  on  tiie  work,  and  that  the  Lord  Ordinary  has 
taken  the  proper  course,  without  at  all  interfering  with  the 
rule  as  to  the  pursuer  bebg  bound  to  prove  his  claim  under 
ihereference* 

The  Court  accordingly  refused  the  note^  Judgment, 

Lard  MaekenMU^  Ordinaiy.        For  the  Punuer^  SMi4fo^  A.  M^NeiiL 
Devehar  ^  Km»^  Agents.  For  the  Defender,  Dean  of  Fao^ 

(J^fre^)  Biffihwidu        Gtfiff  and  Marten^  W.  &  Agents.       IL  Cleric  ' 
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No.  CXVIII.  13  May  1880. 

CROMBIE 

agaifui 

CHRISTIAN'S  TRUSTEES. 

Pbocesb. — ^MuLTiPLBPOiKDivo.— *TA«  noffUnal  raUer  of  a 
process  of  miMiplepoinding  stated  an  objection  of  tneom* 
petency  against  the  action  which  was  raised  in  his  nams^ 
on  the  ground  thai  he  had  already  paid  away  the  sum 
which  was  stated  cts  the  fund  in  mediOy  with  the  consmt 
of  the  real  raiser  who  appeared  as  a  claimant  for  U: 
The  Court  repeUed  the  objection  of  incompetency  sUdsi 
as  a  preliminary  obfection  to  proeeeding  with  the  aMm^ 
resenting  to  the  nominal  pursuer  all  his  pleas  in  dxfmM 
upon  the  meriis* 

Mr  Pbteb  Chbtstiait  wns  fiietor  and  manager  for  wreni 
yean  on  the  estates  of  Mr  Harlej  Drummond.  Mr  Dnm- 
mond  havbg  afterwards  called  upon  him  to  account,  and 
direatened  him  with  an  action  and  diligence,  during  the  de- 
pendence, Christian  impledged  a  debt  of  L.3000,  due  to  him 
by  Colonel  Duff,  in  the  hands  of  Mr  Crombie  as  trustee,  to  be 
held  by  him  as  a  security  for  behoof  of  Mr  Drummond ;  and 
the  tnistassignatioa  granted  to  Mr  Crombie  b(»«,  that  ^  he 
4  should  not  call  for  payment  of  the  sum  hereby  assigned,  uii- 
^'  less  a  balance  shall  ultimately  be  acknowledged  or  duly  oon- 
^  stituted  as  due  by  Mr  Christian  to  Mr  Drummond.' 

Christian's  accounts  with  Mr  Drummond  were  afterwards 
put  into  the  hands  of  an  accountant,  who  brought  out  a  balance 
of  upwards  of  L.7OOO  due  by  the  former  to  the  latter.  The 
accuracy  of  this  account  was  not  admitted  by  Christian ;  but 
Mr  Crombie,  on  the  faith  of  a  large  balance  being  due,  and 
with  the  knowledge  and  consent,  as  he  alleged,  of  Mr  Chris- 
tian, afterwards  uplifiied  from  Colonel  Duff  L.2500  of  the  sum 
assigned  to  him,  and  paid  it  to  Mr  Drummond.    In  support 
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oftbe  allegvtion  that  Hhs  was  doM  ^tth  tke  knowledge  ofiSMi^ieM 
Christian,  Crombie  referred  to  after  aocousti  rendered  by  him     ^  y  *-' 
(Christian)  to  Mr  Drummond,  in  which  he  took  credit  for^^^^^^^' 
ibis  payment  of  L.2500  by  Colonel  Duff  as  a  payment  by  him- Trustees, 
self  to  Mr  Drummond.  PrewiT* 

The  accounts  between  Christian  and  Dnunmond  still  r^MuMpU^nd. 
mained  unadjusted ;  and  the  former,  some  years  afterwards,  *^' 
eeaveyed  his  whole  estate  to  trustees  for  behoof  of  his  credir 
ton.  These  trustees,  witii  a  view,  as  they  said,  of  forcing  om 
a  setdement  of  the  accounts,  raised  a  process  of  multiplepoind* 
ing  in  the  name  of  Mr  Crombie  against  Mr  Drummond  and 
others,  and  condescended  upon  Aissum  of  L.2600  as  the  fund 
ID  medio  in  his  hands. 

Mr  Crombie  olj^ected  to  the  competency  of  this  action 
whidi  had  been  raised  in  his  name,  on  the  ground  liiat  the  aL 
leged  fund  in  medio  was  no  longer  in  his  hands,  and  tihat  the 
aetion  of  umltiplepoinding  was  only  a  device  to  make  him  a»- 
svsr,  as  novunal  raisar  of  that  process,  for  a  pretended  misap^ 
piiestion  of  mooey  placed  in  his  hands  as  a  trustee,  instead  of 
dtmg  him  for  that  effect  as  defender  by  smnmons  in  an  oid^ 
aary  action. 

The  Lord  Ordinary  took  the  cause  lo  report  on  cases  os 
tUs  preUminary  olgection  to  the  eompetenqr  of  the  process. 

The  objector  pleaded^Thai  the  process  of  multiplepoind- Defender's 
bg  was  incompetent,  in  respect  that  there  was  no  fund  in  me^^^^ 
«Uo  in  the  hands  of  the  nominal  raiser ;  and  that  it  was  inept 
to  bring  on  a  general  settlement  of  the  accounts  between 
Christian  and  Drummed,  or  to  any  otiier  effect  except  to 
•lake  the  trustee  personally  liable  for  tiie  money  iaipledged  into 
his  hands,  for  which  purpose  be  ought  plainly  to  have  bee* 
made  the  defender  in  an  ordinary  actiMi.  By  the  47th  sect 
of  the  Act  of  Sederunt  1828,  it  was  necessary  for  the  nominal 
laiser  to  state  his  objections  to  the  competency  as  his  defeocea 
against  the  action  which  has  been  rabed  in  his  name. 

Christianas  trustees  an^ti^^red — That  Christian  having  new  Pursuen* 
emented  to  the  ai^ropriation  of  the  money  made  by  the  trus-^^"*^^'* 
ti^  was  entitled  to  hold  it  as  a  liind  still  in  hia  haads,  md 
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IS  Mty  IBM*  for  whicli  he  ww  ImnukI  to  aeoonnty  and  Histy  ocmaeqiiently,  t 

'^  ;  ^    mukqirfepomding  was  the  regular  and  fiurest  maimer  of  briig* 

Ch^ian's'     ^S  ^  the  chumants  into  the  field. 
Trustees. 

PfooeuT'  ^^  Cofir^  were  of  opinion  that  the  olijedionB  stated  by  Mr 

MvUipUpomd.  Crombie  were  insuffident  to  enable  them  to  dicmiaB  the  acdon 
^'^  _  ftt  thifi  preliminary  stage  as  incompetent.  As  there  was  no  re- 
Opinion  of  cord  yet  made  up,  it  was  imposnUe  to  pronomice  any  opinion 
Couru  as  to  the  bets  upon  which  the  paying  away  of  Ae  fiond  in 

medio,  which  produced  the  all^^ed  ineorapeCency,  depended; 
but  that  all  Mr  Crombie^B  pleas  and  defences  against  any  con* 
dusion  finding  him  liable  for  rqiayment  of  the  money,  wonU 
be  reserved  for  him  in  his  objections  to  the  condescendence 
which  would  be  given  in,  and  form  part  of  the  lecofrd  in  the 
cause. 

Lord  Glenlw^The  only  question  before  us  at  jM^sent  isi 
whether  the  process  of  multiplepoinding  be  competent  ?  It  ii 
^piite  dear  that  we  are  not  entitled  at  present  to  say  any  tiiiag 
as  to  the  merits  of  the  demand.  It  is  plain  that  Mr  Crombie 
eannot  be  put  to  any  disadvantage  by  trying  the  question  in 
this  shape,  rather  than  in  an  ordinary  action ;  but  all  the  plesi 
that  would  be  open  to  him  in  his  defences  agunst  the  one,  mnrt 
be  stated  with  equal  eflfect  in  his  objections  to  the  oondesoen* 
dence  of  the  fiind  in  medio  in  the  multiplepoinding. 

Lord  Cringletie-^I  have  considerable  doubts ;  a  multiple- 
poinding proceeds  on  the  assumption  that  there  is  a  fund  in  me- 
dio in  the  hands  of  the  raiser.  When  the  action  is  really  raised 
by  the  nominal  pursuer,  there  can  be  no  question  as  to  tliis; 
but  when  it  is  rsdsed  by  one  of  the  claimants  in  the  name  of 
another  party,  the  act  of  sederunt  directs  the  nominal  porsoer 
to  give  in  objections  to  the  condesoendence  of  the  fund  in  me- 
dio, as  his  defences  againstthe  action.  That  raises  the  question 
as  to  the  amount  of  the  fund.  Now,  the  nominal  pursuer  here 
objects  to  the  competency  of  the  action  on  the  ground  that  tiiera 
is  no  fiind-in  his  hands.  This  appears  to  me  to  raise  the  ques- 
tion that  we  are  to  try  upon  the  allegations  of  the  parties  be- 
fore us. 

Lard  Justice^Clerk^The  cases  here  have  been  oideied  if 
the  Lord  Ordinary  on  the  preliminary  objection  to  the  compe- 
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tmcy  of  the  process,  before  making  up  b  record,  and  o<mBe-i3  Jtfay  itao.- 
quently  before  the  case  was  in  a  shape  in  which  we  can  judge    '^  /  —^ 
of  Uie  pleas  of  the  parties  on  the  merits.     His  Lordship  was^t^^^^ 
quite  aware  of  this,  as  appears  by  his  interlocutor  appointing  Tnuteef, 
the  cases  to  be  printed ;  and  the  only  question  whidi  he  has^^^^^ 
taken  for  our  opinion  is  as  to  the  competency  of  raising  iheMuiUplepeMm 
action.     It  is  dear  that  Mr  Crombie  must  have  a  fall  oppor>^ 
tunity  of  stating  all  his  pleas  in  the  multiplepoinding,  just  as  Opinion  of 
fiiUy  and  with  as  much  e£Pect  as  he  could  do  in  his  defences^^"^ 
against  an  ordinary  action.  It  appears  to  me  that  he  will  have 
tifaat  opportunity  when  the  record  is  made  up  in  the  muldple- 
poinding,  and,  therefore,  that  we  cannot  at  present  dismiss  the 
action  as  incompetent. 

The  following  interlocutor  was  pronounced :— ^  The  Lords 
^  find  the  present  process  of  multiplepoinding  to  be  competent 

*  in  the  circumstances  of  the  case ;  rq[>el  the  preliminary  ob« 

*  jection  of  incompetency  accordingly ;  remit  to  the  Lord  Qr« 

*  dinary  to  proceed  further  therein  as  to  his  Lordship  shall 
^  seem  just,  reserving  to  the  nominal  pursuer  of  the  action  all 
^  pleas  in  defence  upon  the  merits,  and  also  reserving  all  daima 

*  of  the  defenders  bine  inde,^ 

Lord  Qrdiiuu7»  Medwffn*        Act  B.  BoUrUon.       Alt  &  Mar^  Mm»to. 
WaUer  DuihU  i  Geo.  Hcgarth,  Agentf.        7*.  Clerk. 


SECOND  DIVISION. 

No.  CXI3L  13  May  1830. 

SYME 
against 
CHARLES. 

Teust. — J  person  who  has  undertaken  a  trust  along  with 
others^  is  bound  to  see  that  a  factor  appointed  by  the  trus^ 
teesy  or  a  co4rustee  to  whom  the  duties  of  a  factor  have 
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It  Mfty  18M.     been  cmmiUed^  doe$  He  duiy^  ondfaiA^By  fityib  Hn 
'-^  r "--         o^feete  of  the  tnut. 

Syrae«i 
Charles. 

— —  Labt  CuKinvGHAX  Faiblis,  by  a  testamentary  Bettlement, 

^'^^  conveyed  the  whole  of  her  personal  jH-operty  to  Sir  William 

Cmminghara,  hear  son,  Dr  George  Charks,  physician  in  Ayr, 
and  James  Crichton,  collector  of  customs  at  Inrine,  and  the 
mmdyors  or  survivor  of  them,  as  trustees  and  execotos  far 
certain  purposes,  vit.  firsts  for  the  payment  of  debts,  &c.  and 
certain  legacies,  &c* ;  and,  ^  in  ihe  fourth  place,  to  make  pay- 
^  ment  or  remittance  to  Ann  Cunningham,  my  graad-^ughter, 
^  wife  of  Mr  Jdbn  Johnston  Syme,  residing  in  North  America, 

<  L.500  sterling,  which  sum  shall  be  invested  by  the  said 
^  trustees  in  American  stock,  the  interest  whereof  duly  to  be 
^  payable  to  the  said  Ann  Johnston  Syme  during  her  life ;  aod 
^  at  her  death  the  said  principal  sum  diall  be  divided  equally 
'  among  the  children  existing  of  her  present  marriage,  share 
^  and  share  alike,  over  which  the  said  John  Syme  shall  hsn 

*  no  control/    A  legacy  of  L.lOO  was  likewiae  bequeathed 

*  to  each  of  the  said  Dr  George  Charles  and  James  Criditon, 
^  as  a  token  of  regard  and  remuneration  for  thrir  trouble  and 

<  care  in  the  execution  of  these  presents  ;^  and  the  residue  of 
the  estate  was  directed  to  be  paid  to  William  Cunninghaia, 
the  grandson  of  the  testatrix. 

Lady  Cunningham  Fairlie  died  in  June  1811.  The  trus- 
tees accepted  the  trust,  and  immediately  afterwards  executed 
a  deed  of  fectory,  appointing  Mr  Crichton  to  manage  the 
estate  for  the  others.  Sir  William  Cunningham  died  before 
the  first  term  after  the  death  of  the  testatrix. 

Mr  Crichton,  as  fector  for  the  surviving  trustees,  proceeded 
to  realize  the  trust^estate,  and  to  pay  off  the  legacies  and 
burdens  affecting  it.  He  aftierwards  had  a  power  of  attorney 
from  William  Cunningham,  the  residuary  l^atee,  and  in  that 
character  granted  an  exoneration  and  discharge  to  Dr  Charles, 
his  co-trustee,  for  his  whole  actings,  intromissions,  and  manage- 
ment under  the  trust.  This  discharge  proceeded  on  the  nana- 
tive  that  the  whole  purposes  of  the  trust  had  been  executed, 
'  and  the  residue  paud  over  to  the  residuary  legatee. 

Mr  Crichton  afterwards  died,  leaving  his  affurs  in  great 
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anbamflsmttit ;  snd  It  thtn  appeared  iliat,  instead  of  vei^gis  Maj  183«. 
the  L.500  bequeathed  to  Mrs  Syme  and  her  family  in  Ameri-    ^^'^y'*^ 
can  stock,  aa  directed  by  the  will,  he  had  retained  it  in  his  own^^j^ 
hands,  and  opened  an  account  with  hear  in  his  boohs.  ■ 

Mrs  Syme  brought  an  action  agaunst  Dr  Charles  and  tike  re-  ^*^^ 
preaentatires  of  Sir  WiUiam  Cunningham  (who  were  made 
parties  in  the  defences  at  the  express  request  of  Dr  Charles^ 
intimated  to  the  mandatary  of  Mrs  Syme)  calling  upon  them  to 
invest  the  L.500  in  American  stock,  as  at  Martinmas  1811, 
and  to  pay  her  the  legal  interest  as  from  that  date,  deducting 
a  partial  payment  of  L.60  whidb  she  had  received  during  the 
Kfe  of  Mr  Crichton.  The  Lord  Ordinary  decided  the  casd 
s^ainst  the  defender,  Dr  Charles,  the  other  defendem  being 
assoilzied  by  consent  of  the  pursuer.  The  cause  was  after- 
wards remitted  to  his  Lordship  to  allow  production  of  certidii 
writings  called  for  by  the  defender ;  (mde  Fac.  Rep.  between 
the  same  parties,  11th  Feb.  1829.) 

Some  correspondence  between  William  Cunningham,  the 
brother  of  Mrs  Syme,  and  Mr  Criditon,  respecting  payments 
made  to  her  on  account  of  Ihe  interest  of  the  legacy,  was  re- 
covered under  the  diligence ;  but  nothing  sufficient  to  shew 
that  that  lady  had  acquiesced  in  the  money  being  allowed  to 
remain  in  Mr  Crichton'^a  hands  instead  of  bemg  inrested  in 
American  stock. 

The  cause  was  pleaded  in  cases ;  on  advising  whidi  the  Lord 
Ordinary  pronounced  the  following  interlocutor : — ^^  Finds,  of 

<  new,  that  the  defender,  Dr  Charles,  is  still  a  trustee  of  Dame 
^  Margaret  Cunningham  Fairlie  undisdiai*ged :  Finds  that^ 
*'  as  such,  he  is  bound  to  purchase  such  sum  of  American  stock 

<  as  might  have  been  purchased  for  L.500  sterling  within  a 

<  reasonable  time  after  the  death  of  the  testatrix,  Dame  Mar* 

<  garet  Cunningham  Fairlie,  and  to  pay  to  the  pursuer  the  in- 

<  terests  or  dividends  upon  such  stock  during  her  life :  Finds 
^  him  also  liable  to  pay  to  the  pursuer  a  sum  equal  to  the  in- 

<  terests  or  dividends  that  would  have  accrued  in  time  past 
*  upon  the  said  stock  subsequently  to  the  date  of  the  purchase, 
^  in  case  the  same  had  been  duly  purchased  as  above,  deduet^ 
'  ing  the  sum  of  L.60  sterling  paid  to  account ;  and  appoints 
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the  cause  to  be  enrolled,  in  order  that  dieae  findings  may  be 
further  carried  into  effect :    Finds  the  pmmer  liaUe  to  (he 
other  defenders,  who  have  been  assoilzied,  in  expenses  of  pro- 
cess, of  which  appoints  an  account  to  be  given  in ;  and,  when 
^ruit      <  lodged,  remits  to  the  auditor  to  tax  the  same,  and  rqport; 
.    ^  but  finds  the  defender,  Dr  Charles^  liable  to  the  pursuer  in 
'  repayment  of  said  expenses. 

*  Note. — ^The  proper  expenses  of  the  pursuer  are  not  deter- 
^  mined  on  till  the  final  issue  of  the  cause.  The  Lord  Ordi- 
'  nary  sees  nothing  material  in  the  writings  recovered.  Whe- 
^  ther  the  L.500  was  vested  in  American  funds  or  not,  it  wss 
^  equaUy  natural  and  proper  for  the  pursuer  to  write  about 
^  and  rpcdve  payment  of  interest,  the  profits  of  these  funds  be- 

<  ing  so   called,  in  the  will  of  Lady  Cunningham  Fairlisi 
^'  the  interest  whereof."^    The  averment  of  the  defender,  Dr 

*  Charles,  that  he,  in  part  at  least,  gave  full  credit  to  the  &c- 

*  tor  for  having  implemented  the  legacy  in  fevour  of  the  puu 
^  suer,  and  settled  with  him,  and  took  a  discharge  to  himfldf 

<  on  that  footing,  seems  to  the  Lord  Ordinary  just  the  Act 

*  most  against  him*    Why  did  he  do  that  without  evidence  or 

*  examination?^ 

Judgment.         The  defender  redaimed;  but  the  Ctmrt  unanimously  sd« 
hered. 

Opinion  of  i^^  Glenlee  remarked — ^There  is  a  great  difference  between 
the  present  case  and  that  of  trustees  who  attempt,  in  a  &ir 
and  reasonable  manner,  to  execute  the  trust  committed  to 
them,  and  who,  notwithstanding  such  attempt,  fiul  in  their 
purpose.  It  would  be  unreasonable  to  hold  them  liable  6a 
their  £Bulure  in  such  a  case ;  but  here  the  trustees,  after  ac- 
oeptmg,  appear  to  have  neglected  entirely  to  invest  this  legacy 
in  the  manner  directed  by  the  testatrix. 
The  other  Judges  concurred.* 


*  The  following  note  was  annexed  bj  the  Lord  OxdinaYy  to  bii  fbr. 
mer  interlocutor  t  and  appears  to  express  the  ojrinion  of  the  Court  :— 
«  The  Lord  Ordinary  considers  this  case  ^leciaL    He  does  not  decide  thtt 

*  trustees  maj  not  empioj  a  fiictor,  in  the  widest  sense,  if  they  do  their 
<  dutj  in  respect  to  this  fiutor.    The  Lord  Ordinary  considers  Drdiarief 

*  liable  substaniiallj,  because  he,  after  making  Mr  Crichton  general  6c- 

*  tor  for  the  trust,  and  intremittw  with  the  whole  trust-funds,  did  not,  ia 
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jKA(M&nuj,M^KemMU.      Act  Vafvfei#.      Alt.  S.  Men.       JpknBeO, 
W.  &  and  MMtU§n,  CampbeU^  ^  C^mkoari^  Agentib       A  Cletk. 

U. 


SECOND  DIVISION. 

No.  CXX.  IS  May  1830. 

STEWART 

against 
MCINTOSH. 

PiOHissoar  Note.-— J  letter  containing  a  pramke  to  pay 
money,  aUhefugh  not  in  the  form  of  a  promiaeory  note,  re-. 
quires  a  stamp,  and  cannot  be  made  the  ground  of  action 
withoiU  one. 

M'Iktosh  granted  to  Thomas  M^Phenxm  at  Torbrain  the 
Mlowing  missive  :— '  Torbrain,  23d  May  I8I7.— Sib,  As 

*  Aere  is  not  a  stamp  at  hand,  I,  John  Mcintosh,  in  Tomin- 
'  toul,  acknowledge  to  be  due  you  the  sum  of  nineteen  pounds 

*  sterling,  which  sum  I  promise  to  pay  any  time  required, 
'  and  a  sufficient  stamp  bill,  if  called  for ;  all  of  which  you 

*  may  rely  on  fix>m  your  humble  servant.  John  M^Intosh.* 
Stewart,  the  executor  of  MTherson,  brought  an  action 

>p&nst  Mcintosh  on  this  document.  The  Lord  Ordinary  first 
allowed  the  pursuer  to  get  the  acknowledgment  and  obliga- 
te stamped ;  and  afterwards,  on  his  failure  to  do  so,  in  con- 
aeqaeaix  of  the  refusal  of  the  Board  of  Stamps,  found  <  that 


*  ttj  niffident  or  effectual  waj,  check  the  administimtion  of  thii  fiietor  t 
^  tet,  on  the  ctmtnrjj  hj  his  own  statemeDt,  did,  in  effect,  dischaige  and 
<  esoner  this  &ctor,  without  any  examination  into  his  fiictoiy  accounts, 

*  iod,  in  particular,  without  seeing,  or  asking  to  see,  anj  Toucher  that  he 
'  M  iamJemented  the  bequest  in  &Tour  of  the  pursuer,  fbr  which  he 
'took  credit  to  hinseie* 
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la  May  1880.  <  the  wrfting  libelled  on  appeared  t<»  be  of  fhe  nature  of  a 
^  promissory  note  requiring  a  stamp,  and  not  stampable ;  and, 
•^  therefore,  that  no  r^ard  can  be  paid  to  it  at  aill  in  t]u8 
^  process.^ 

The  pursuer  recbumed,  and  pfeoded— That  the  writing  li- 
belled on  was  simply  an  agreement  and  acknowledgmoit  of  ddit, 
which,  being  for  a  sum  under  L.20,  did  not  require  a  stamp 
by  the  laws  existing  at  its  daite.  He  refrrred  to  an  English 
case,  in  which  an  unstamped  acknowledgment,  '  I.  O.  U." 
had  been  alloired  to  go  to  a  jury  in  support  of  an  action  of 
debt. 


Stewart  «• 
Mlntoah. 

PfWIMMOfy 

PuTBuer't 
Flea. 


Judgment  The  Court  unanimously  nfiiied  the  note. — Observed  on  Uie 

Bench — This  document  has,  what  the  acknowledgment  I.O.U. 
wants,  viz.  a  promise  to  pay ;  it  therefore  cannot  be  taken  m» 
adyustment  of  accounts. 


Lord  Ordinal^,  M^KefutU.      Act.  Ne«soe$.     Alt  Rfper*      George  G^rdm 
and  M^MWan  j;  Cranio  Agente.  2*.  deric 


SECOND  DIVISION. 

No.  CXXI.  18  May  1830. 

AITKEN^S  TRUSTEES 

against 

SHANKS  AND  WADDELL. 

Society. — Tack. — Where  partners  of  a  company^  in  prm- 
cution  of  its  business^  have  obtained  a  lease  in  favour  of 
themselves  indimduallyy  and  their  assignees  or  sub4^ 
nants,  and  the  company  is  afterwards  dissolved  by  the 
death  of  one  of  the  partners^  the  survivor  is  bound  to 
concur  with  the  deceased's  representatives  in  a  sale  of 
the  lease  as  part  of  the  company  stock  ;  emd  a  cauOensr 
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far  iUkmea  U  noi  MiUM  toottfed  t0  9uch9ak,b»0^^^r^^^ 
mikf  to  innH  thai  the  latter  shall  relieve  him  from  all  re-  a  j*^»g  .Ji^ 
MpoasMUty  fbr  the  tent  to  the  landlord.  um  «.  ShtnlB^ 

Thi  kte  Robert  Aitken,  lome  jetas  befitfe  his  death,  had  society. 
oitend  hito  a  eopurtaenhip  or  joint  adventure  wiA  John  ^^^ 
Shaaks,  for  the  pnrpoie  of  qnanying  atones,  in  prosecution  of 
whiA  they,  along  with  Alexander  Waddell,  obtained  a  lease 
of  a  quarry  in  the  lands  of  I^vuiside,  for  the  period  between 
June  1824  and  Whitsunday  1835,  at  the  yearly  rent  of  L.512. 
i  The  lease  was  granted  to  these  parties,  ^  and  flieir  assignees 

*  and  snb-tenants,  they  always  continuing  liable  to  the  lanA- 

*  lords,  jointly  and  severally,  with  such  assignees  and  sub-to- 
( *  aants  fer  the  rent^    Waddell,  however,  was  in  reality  only 

a  cautioner  for  the  other  leasees,  and  accordingly  held  a  back* 
i  ktter  from  them  to  that  effect. 

Shordy  before  Aitken^s  death  in  1887,  he  and  Shanks  entered 

into  an  agreement,  which,  after  adjusting  their  mutual  claims, 
'  declares  *  that  their  connexion  as  copartnera  as  quarriers  shall 

*  continue  from  this  date  as  it  has  heretofore  been  carried  on ; 
^  and  the  whole  stones,  tools,  implements,  and  machinery 
'  on  4heir  quarries  are,  and  ahall  c<mtinue  to  be,  their  joint 

*  property  as  copartners.' 

After  Aitken's  death.  Shanks,  the  surviving  partner,  con-- 
tmaed  to  work  the  quairy,  using  the  steam-engine,  uten-' 
sib,  ftc.  as  formerly.  Aitken's  trustees  then  brought  the 
present  action  against  Shanks  and  Waddell,  eoncludii^ 
that  it  should  be  found  and  declared  <  that  the  foresaid' 
'  lease,  steam-en^ne,  and  whole  other  machinery  and  uten- 

*  sils  used  in  the  quarrying  as  aforesaid,  formed  part  of 
^  the  stock,  capital,  and  funds  of  the  said  company  or  jcnnt 

*  adventure ;'  and  that  Waddell  had  no  right  or  interest 
therein,  except  as  cautioner  for  the  said  company,  or  part- 
ners thereof,  the  lease  being  held  for  behoof  of  the  said  com- 
pany or  joint  adventure ;  that  the  defender  Shanks  should 
be  ordained  to  pay  to  the  pursuers  the  value  of  Aitken^s  share 
m  the  steam-engine,  and  other  machinery  and  utensils ;  as  also 
to  free  and  relieve  them  of  the  said  lease,  and  every  obliga- 
tion prestable  by  them  under  it :  And  in  case  the  defender 
should  foil  to  do  so,  *  the  said  lease  and  machinery  and  uten- 


Digitized  by 


Google 


S96 


DECISIONS  ^OP^TPHE 


Naia 


ismjim.  €  gyg  ought  and  should  be 8oM,  or  the  said  qnanysoWtlT 
Aitken'sTrua^^  public  roup  f  and  Ihe  defenders  ordained  to  grant,  alMg 
«.  Shanks,  with  the  pursuers,  an  effectual-  al^gnatl^^r  8ub4ea8e  to  Oe 
,___^       purchaser. 

In  sti^jUot  <^  this  application  for  a  sale  ol^lJiEB^iiflfcttd 
machinery,  as  partnership-propertjr  or  stock,  the  pusacn  n* 
ferred  to  the  cases  of  Fedierstonhengh  «.  Fekwidc,  17  Fswsfi 
298;  Crawshaw  v.  Collins,  16  Vesey^  Jun.  218;  Mtidnll 
V.  Marshall,  26th  Jan.  181B,  F.  C. 


Suu 

SocUig, 
Took. 


Deftnden* 

PlBS. 


Jadgment 


*  jihe  defisnders  pfemfow*— That  the^  Wfe  'soi  boaoi  to 
concur  in  the  proposed  sale  of  the  lease  and  naASnlvf ; 
and  (hat  the  defender  Wdddell  was  entitled  ib  inirt'flitf 
Hbe  woiUng  of  the  quany  should  be  earr!ed  cni'& Hw An- 
ner  contemplated  at  the  commenoement  dP  ihe*1taslrV  iU 
Aat  die  defender  Shanks  was  not  bound,'  under  "mtf  ^Milh 
stances,  to  relieve  the  pursuers  of  the  obllgatioiils  *iM6t^ 
lease,  for  the  period  thereof  sttQ  unest^fed. 

The  Lord  Ordinary,  *  in  respect  of  the  ooj^artneiy  Wiifm 

<  the  deceased  Robert  Ailken  and  Hie  defender  SboUd  hhriif 

<  terminated,  and  of  the  parties  not  hkring  ngnt&tlilBtliit 

*  disposal  of  the  lease  of  the  quarry  of  ¥twtaMki%i'tbM'tM 

*  the  said  lease  must  be  set  up  to  side  for  behoofof  ttn  e<^ 

<  ners;  but  that  the  defender  ShMiks  musl'ctacttrSrMlflie 
^  pursuers  in  finding  caution  to  the  dthcie  deiUbdlirWilMI 

*  to  relieve  him  firom  all  responsibility  from  continuing  iiaUe 

<  along  with  tiiem  to  the  ItodloM  for'thb  r^wii^kti^^^! 

The  Courti  being  unanimous^  il^bfSnim'llllft'iH^ldtf  Wli 
part  of  the  fond  or'  tttook^  of  the^dnij^y  tll^'JdtA 
whidi  terminated l)y  Ailkeli'y'^ttt^'i'iiftttM'^yfetda^^ 
praented  by  the  defobd^  iJgi&iiiA'^diW^t^^^  ' 

.   ^  •>  :^   ^rii  ix  MfB  lie  *  .kIIk  1^01  .^jfiitBJ'H'*^?' 
'  'V...  n\  «  .vi  i;<?.ib  l>i*;sj  *nh  to  ,«rt»y.'iHji/.  l^ru  >'■ 
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SECOND  DIVISION. 
NO.CXXIL  18  ifay  1890. 

thu  lord  advocate 

against 
Tu  EARL  OF  MANSFIELD. 

PATioxAas.— PBS8CaiPTioN.-*CLAiTSE.— /.  Fmmd^  thai  a 
right  of  patronage  was  not  carried  by  a  conveyance^  til- 
ler aUoj  of  the  teinde  of  certain  pariah  kirks  of  an 
Maeyj  contained  in  a  croum^harter^  proceeding  on  a 
Hatute  erecting  into  a  temporal  lordship  both  teinde  and 
khrke,  together  with  the  lands  and  other  subjects  that  had 
belonged  to  the  abbacy^  and  had  been  after  annealed 
to  the  Crown^  in  consequence  of  the  forfeiture  of  the 
party  who  had  acquired  the  rights  and  property  of  the 
abbacy  at  the  Reformation. 

IL  An  empress  grant  of  patronage  in  a  croum^harter  of 
no9odamuSy  with  a  proviso  that  the  grant  should  not  pre^ 
judice  any  previous  right  in  the  Crown  in  regard  to  the 
patronagcy  found  not  to  affbrd  a  title  for  prescribing  a 

.  right  to  present  ministers^  it  being  held  that  such  right 
had  not  been  conveyed  by  the  prior  titles. 

The  statute  1600,  c.  4,  which  passed  on  the  forfeiture  of  the 
Earl  of  Gowrie,  annexes  to  the  Crown,  ^  therewith  to  remain 
^  perpetually  and  inseparably  in  all  time  coming,^  inter  alia» 

*  the  lands,  lordships,^  &c.  '  which  pertained  to  the  abbacy  and 
'  monastery  of  Scoone,  with  all  and  sindry  the  kirks,  teinds^ 
^  idyocation,  donation,  and  right  of  patronage  of  kirks,  hospi- 
'  tab,  chaplainries,  prebendaries,  &c.  of  the  same  lordships, 
Ae.  In  1606,  the  abbacy  of  Scone  was,  by  act  of  Parliament, 
iinolFed  from  the  Crown'^s  patrimony,  and  erected  into  a  tern- 
I  f<^  lordship  and  barony,  in  fiivour  of  David  Lord  Scone, 
fMprdiettding,  inter  alia,  5  all  and  smdrie  the  kiiks,  chaplan- 
f  ries,  and  alter^ges,  of  the  said  abbacie,  with  all  teyndscheves, 

*  otheris  teyndis,  fruittiS)  and  lents^  bel<mg^ng  to  the  said 

VoL.V.  Qq 
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18  May  1S30.  *  abbacie  and  monasterie  of  Scone,  alsweill  to  the  spirituatitki 
^^^v*^  *  as  temporalities  thairof,'  &c.  but  omitting  the  words  *  advoca- 
cate  r.^Eari  of  *  tion,  donation,  and  rigHt  of  patronage,^  as  in  the  statute  of 
Mansfield,  annexation  ;  and  *  reserving  and  excepting  always>  fiirth  of  thii 
p  <  preseht  act  and  erection,  all  regalities,  and  all  privileged  Aere. 

PreteriptUnk,    ^  of,  possessed  by  the  abbots  and  titulars  of  Scone  of  before,  to 
e/owfi;  t  remain  with  Oui*  Sovereign  Lord  ahd  his  Highness^  succcs- 

*  sors,  and  their  crown,  inseparable  in  all  time  hereafier.^  Char- 
ters proceeding  on  this  act  trere,  in  1608  and  1612,  granted  to 
Lord  Scone.  These  convey  the  teinds  of  various  parishes  by 
aatae,  and,  in  t>articulaj:,  of  the  parishes  whose  patiroiiage  i^  here 
in  question ;  but  the  right  of  patronage  itself  fa  nol  expreftly 
^lentioned,  and  the  charters  contain  Ae  fbllowihg  resarvatioo:* 

*  Ordinavimus,  tenorieque  proesentis  cartas  nostrse  pro  nobis  et 

*  flttccessoribud  hostl*is  ordinamus,  sufficientes  et  qualificatoi 

*  miiiistros  prsedictis   ecclesiis  de   Scoone,    Blair-ib-Gowrie, 

*  Logyraitt,  Rogorton,  Kilspindie-Raitt,  Logy,  LiiF,  Inner- 
^  gowrie,  Cambusmicbael,  Kinfawns,  et  Echt,  provi^ere,  qai 
^  per  noB  et  succtoores  hostros  pe^etuo  nominabuntur  et  pne- 

*  sentati  erint,  ad  serviendum  curse  dictarum  e^lesiarum.^ 
In  1616,  a  charter  oF  resignation  and  novodamus  ^asgrast- 

ed  by  the  Crown  to  Lord  Scone,  conveying  ^  tot^  et  iiklegtw 
^  tentis,  dominium  et  baronium  de  Scone,  un^  )(n^ili'omttibiu 

<  et  singulis  decimis  garbalibus,  aliisq.  decitinis,  t^  reetorib 

*  quandL  ricariis,  fhictibus,  redditibtis,  efftolumentis,  et  di^o- 

*  riis  quibuscunq.  ecclesiarum  parochialitrtH  de  Scone,  Bhir-in- 

*  Gowrie,  Logie-Raitt,  Rogortoun,  Kilspindie-Raitt,  Logy, 

<  Liff^  Innergowrie,  Catnbusmichael,  Kinfauns,  et  Echt,  qns 

*  perprius  ad  dictam  abbaciam  de  Scone  pertinuemtii;.'*  In  dui 
charter  the  clause  resm^ing  right  of  namihg  fluhisterB  wal 
Entirely  otnittied. 

After  several  renewals  of  the  investiture  nmilar  to  iM  (t 
1616,  Lord  Stormont,  in  1666,  obtained  a  charter  of  resigiia- 
tion  atd  novodamus  of  tiie  lordship  of  Scone,  &c.  ^  cuM  Mpni- 
'  bus  et  singulis  decimis  garbalibus  alHsque  decimis^  taSta  redo- 

*  rie  quam  vicarie,  fructibus,  redditibus,  einolumenfis  et  £to^ 
'  riis  qtiibuscanq.  ecclesiarum  parochialiutti  de  Scbne,  Bla&'-ia- 
«  GoT^ie,  laHog^ttona,  Ldgie-Raitt»  Sil^ifidi;b.Riiitt,  Logfi 

<  Liff,  Innergowrie^  CambnsfichaiBi^  KvtkfaunS)  et  EcM; 
^  euna  adyoaiti0nibii%  danatiiMiibuf  et  juribus  patnmaUmB^ 
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'  jjnp^ct  tote^^m  wclesiaiTjm  j)ftfochial\um  qti8$  perprius  ad  *^  ^*y  ^*^ 
'  abiaci^ni  ^et  maneriqi-locum  de  Scone  pertinperunt.'*     This     Z^I^^ 
conveyance  is.  hovvever,   quali^ed  by  the  following  clause: — catev.  Earl  of 
?  Proviso  j;amen,   sicuti  tenore  praesentia  cajrtae  nostpse  pro-^*°®^®^^* 
'  vid.etiir,  quod  ho<5  nosti*um  infeofementum,  in  quantum  con-  patnmage, 
cernit  terras,  pa^ronatus,  et  jurisdiction^  respective  supr^^»w«"l><wi» 
mentipnat.  ad  Prlpratum  et  iVIouasterium  de  Elcho^  et  ad  diet. 
^.Ijbaciam  et  Dominium  de  Scone,  erit  efRcacia  tamen  prse&to 
nostro  consanguineo  Davidi,  VIcecomiti  de  Stormont,  ejus* 
que  praedict.,  pro  levation^  feudifirmi  firooarum  earundem, 
semper  et  donee  pro  eisdem  satisfacti  fuerint^  secundum.  le« 
?es  et  acta  Parliamenti  desuper  confect. ;  et  nog  nostrosque 
suctosores  minime  praejudicabunt  de  superioritate  terrarum 
al*^orumque  ad  diet.  Abbaciam  et  Prioratumi  pertinen.,  nee.  dd 
.aliq^uibu^  aliis  terria  ecclesiasticis  in  hoc  nostro  infeofamentp 
content.     Et,  prasterea  providetur,  quod  nos,  nee  successoroi 
no^tri,  i^inime  nraejudicabuntur  de  aliquo  jure  ad  nos  p9rti« 
nen.  vel   coxnpet^n,  ante  conces8i<)nem  hujus  nostri  infeofa^ 
mentl,  ad  aliquas  terras  aliaque  nostrae  proprietatis  in  hoc  io* 
feofameato  content.,,  yel  ad  patronatus,  ofBcia,  seu  jurisdic- 
tiones.  ^  vel  ad  hujusmodi  aliaque,  sed  hujusmpdi  nounime  lab* 
SSR  et  mtegrae  reaervabuntur,  non  obstan.  hoc  nostro  infeofa* 
xnentQ  et  claustJa  de  no vodamus^  vel  aliqua  alia  clausula  in 
*  nostro  infeofamento  content' 

This  charter  (on  which  infeftment  followed)  was  ratified  in 
I^arliapient  in.  1669 ;  and.  the  clauses  now  quQted  are  contained 
in  aU  tbe  subseq^uent  titles  of  the  lordship  of  Scone. 

It  did  not  appear  that  the  right  of  patronage  of  the  churches 
of  th^  lordship  of  Scone  now  ip  questioxpi,  viz.  Sqpi^e,  Bedgorton, 
.and  Kiniaunfl  had  been  exercised  by  the  Stormont  family  prior 
to  the  middle' of  the  eighteenth  century,  after  which  period 
that  &mily  and  its  r^resentative,  the  Earl  .of  Mansfield,  have 
alone  been  in  upe  to  present  to  all  of  these  churches. 

^he  object  of  the  pfesenf  ^t^on,.t];)ierefore,  bz:ou^t  by  his 
liaj^ty^s  Advocate  adjust  tljif  Earl  ,pf  .MaQ3field|  was  to 
^ave.it  foun^  that  the  ..defender  hia4  not  even  a  prescriptive 
title  to  the  patronage  pi  .these  particul^  churohes ;  ^d,  coi^ 
seqi^en^^^^^Ha^.  the  Mht  still  .remjj^i^ed.witii  the^jCrgwn. 

In  8%)ort*  ofttlfc  actfoi  ft' Hi4s  jo/po^d'—.That  tlie  statute  Puwuer'g 
Q  q  2  '  PlfiM* 
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18  Mayl«W.ieO^^^  5^^^ 

cate  r.  E-ri^f  The  reservation  mtbefprnoi^r  ^c^^h^^^M^C^Mi^n^ 
MantfteW.  tion  cgnkpt  be  taken  .88  t}ie  91^199^:^  p{^th;e,g;t;a|i^)||i[%^fKr'«f 
ratrtmag^  Lord  Scone ;  9^i  it,  therefore,.  fiitr^Jbuw  th^,JwJfw»f^  A^ 
Pr««efij>tfMi^  ^  th^  itatute  of  dissolution  and  ^e^tiojQ«  e;i:Bir<q^i99fAQb'awUe4 
the  clause,  <  \rith  the  advocation,  don^ttian}  and  vJf^ht  i^vf^ 
<  tron^ge.^  But  the  Crown,  vithpi^t  the  wtbority  of  Pafj^ 
ment,  could  not  effeOualljr  teansfer  the  xiglU^  tf  p^tivwage^ 
Supposing^  however,  this  ha4  been  cony^nt,  ;thei^  ha^iii 
fact  been  no  attempt  to  conv^  the  right  in  anj,c(i^a^^^|)pwt* 
ed  by  the  Crown  to  the  defender  or  any  of  hisilirodfiQmVi^ 
The  charters  I6O8  and  1612  actually jep^rve.ti^  ^tjransfe^ 
that  had  belonged  to  the  Gowrie.&niily.  (..and)  aJltbo^gbjWJi 
reservation  be  omitted  in  the  chart€9r.l616  an4  ^bs^fp^tTer 
newals  of  the  investiture,  previous  to  the  chf^rter.  )4^,,gtil| 
there  are  no  words  in  any.  of  these  titles  ii^p^i^^g  a.pDeaent 
grant  of  the  patronages,  or  even  a  title  for  f^tabli^hi^gsacii 
right  by  prescription. 

Then,  as  to  the  charter  1666,  its  proviso  is  utt^riy  irrecpor 
cileable  with  the  supposition  that  the  nomijaajl  i^ny^asce.of 
the  patronage  contained  in  that  charter  yf^  fijgrant  tolM 
effect  of  presenting  ministers.  It  was  introduced  foDthei^en 
purpose  of  conferring  on  the  grantee  any  powers  >  wbi^  >atts(i|(idi 
to  the  character  of  patron  over  the  t^mA^^.C^oniiteU^ilL  i^. 
None  of  the  cases  cited  by  the  defender  i^ly  to  ,ti^  pineyiwt 
The  terms  of  the  grant  in  the  case  of  the  ^arl  /df^HaiC^dingtody 
on  which  the  defender  chiefly  relies^  were^  ip^teriefij  different 
from  those  in  any  of^e  ^harta:s,p];^vio<^s.  tjc;  t))at(|f  1,666; 
and  with  regard  to  the  authority .  of  L^ rd  ^tfiir,  ^,,4:efjar9  qa^ 
to  the  assumed  powers  of  the  Lords  of.  £reqtio|i^  .thetpenod 
of  the  reformation.  


Defender's 

Pleu. 


The  defender  jpfeacfecf— The  omission  of  the  words  *  adn>- 
<  cation,  donation^  ^d  rigV*  ofpirtppjaj^ge'^ij  t)tq^iiJnteJi^ 
solving  the  Abbacy  of  Scone^  and,  erfectjmg  it  into  ^9k  temponl 
lordship,  is  of  no  copseguence ;  for,  the  (expi]esBipnB  fwiq^d  from 
the  statute,  are  of  equivalent  im^irt,  a^flt,^^  the  fipfunt^FM^ 
even  more  appropriate  to. ^r^.^  4i9^)?^i^^  copyfjwnce 
ai  the  patronage,  bemuse,  the  ^h^ches  ^n  question  .were  not 
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itf  te'Klte'ttiAitocJ^fatttiiatet^        nbtie  of  the  chatters  previous  ^^j^^^ 

i0  thace  df  1669  coiktidhs^  ^  dbnVeytfnce  of  the  patronage  of  kirk^  Maqafield.    . 

hk  fkprtM  teitin^    The  tiharfert  I6O8  anA  1612  convey  ^^e^^^Jj^ 

t^otf*  stAjeets  nientimed  id  the  statute  of  erection  ;  and  th,e  PreseHpikm. 

dfart«r^l816'  te  a  reneired  grant  of  *  totas  et  integras  do-^^"^*^' 

^Kiitailitt  M'barohiam  de  Scone,^  which,  according  to  the  Defenders 

opitiibii  of  Lord  Stair,  tronid  he  sdBcient  to  include  the^^eu, 

pathmage;   birt  that  cha:rter,  in  particular^  conveys,  as  do 

fb6  y^eviMs  charters,  the  teinds  of  various  parish  churches 

flMrlwldnged  t6  the  abbacy,  and  therein  specially  enum^rated^ 

tttf  atnfon^  others  tiidse  in  question.    The  reservation  to  the 

Ci^^iiHtf  ihe'ti^t'of  naming  ministers  in  the  two  first  charters 

plaiidy  iftipli^  thiat  the  dispositive  clause  in  these  deeds  im- 

poits  '^  gtahtdf  patronage  which  that  reservation  was  meant 

to  qualify.'    Cons^<[Uently,  as  the  reservation  is  not  repeated 

in  iii^  th^attH^  1616;  Hor  ixi  any  subsequent  renewal  of  the  in- 

vestitore,  the  title  to  the  patronages  in  question  must  be  held 

tb'lie  BS  absolute  a'ikd  Unqualified  as  it  would  have  been  by  a 

conveyance  pi^iKely  in  terms  ef  the  statute  of  annexation* 

CVrt^,  Hb.  II.'dleg.B,  §37;  Stair,  II.  8,  35;  Ersk.  It 

6,  1«;  Donaldson  t?.  the  Officers  of  State,  8th  Jan.  1755f 

Kafhes(Mt>r.  9926) ;  Graham  u.  the  Officers  of  State,  X758 

YJfor.  &927);  Earl  of  Haddington  v.  the  Officer^  of  Stato^ 

30l!h  June  177^^  fJIfor.  9940).     Thi?  last  case  is  precisely  ia 

point,  thfe  grattt  of  the  benefice  of  the  Priory  of  Coldstream, 

with  the  Irirks  and  teinds  pertaining  to  the  Priory,  contained 

in  the  shifutig  dissolving  it  from  the  Crown,  and  erecting  it 

into  a  barony,  having  bcfen  found  to  afford  to  the  granter  an 

absbhiteti^'ttf  lidtronSge,  notwithstanding  the  plea  founded 

on.  the  omission  in  the  grant  of  the  words,  ^  advocation,  dona- 

*  tion,  and  right  of  patronage.^ 

The  difepdrftit^e  clause  of  the  charter  1666  contains  an  ex- 
press gfaiSl;  6f  ^e  ri^t  of  |iatrotiage  ;  arid  the  first  part  pf  the 
proS^isoH^Mch'ioIlott^^  his  no  rfeference  at  all'tb  that  right, 
but  Ohiy-  to'  tHri'  GroiVlfs  right'  of '  supenont^  of  the  lands 
convtytd. '  ^he' grant  of  patronage  is  no  doubt  referred  to 
in  the  second  ^art  of  that  proviso,  but  it  were  absurd  to  hold 
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18  stay  1830.  tftat,  tinder  the  appeafkAce  of  qtialifyinj^  tlKA'^gT«ft;ftyfai 
^^*^''"*^  .  fricani  td  tike  W^f  de  fee;fe,  6r  rtii'd*  Tv^hoBy'Wog^five, 
c«ter.  K^rl  of'^at  ^'Hich  tj'ES  expiesgly  and  tihe<][Uivocally  'g'lTiefa.  ABtttl 
Mansfield.  the  qilalification  imports  is,  that  nOthiuyf  fehSl  be  tti|*|K«ipd  \6 
Patronage.  ^^  granted  by  the  charter  except  what  can'be  legaft^  %fc>ii*trtidi 
Preteriptim.  oiit  of  the  Wording  of  the  convej^ahce,  which  Itcrwever  ^xjfiWiilf 
includes  the  right  m  question,  hi  all  everrts,  ftis  chaSttf  of 
novodaraus,  if  it  conferred  no  additioifal  right,  dW  rfrittej^ir 
those  in  which  the  grahter  stood  already  vested,  tfi*  provTB6 
In  question  merely  declaring  that  any  right  ppervidfely  ixm- 
petent  to  the  Crown  should  not  be  prejudiced  by  "ffiat  ehwtier. 
l*he  charters  1616  and  1666,  and  infeftments  ^mwd,  firm, 
kt  least,  valid  prescriptive  titles  to  the  patt-oria^  fe  qnestiofr, 
\o  either  of  which  the  defender  is  entitled  to  ascrilie  hfe  ptww*. 
^oii  of  these  patronages  for  a  period  beyoftfl  tBe  yeafts  itf  jim' 
Bcription ;  Stair ,  M.  l6,  23;  Ersk.  III.  %  3  ari*'6. 

Ittie  tdrd  Ordinary  pronounced  the  following  fcttt-Ibcnrtlr 
Snd  opinion  : — *  Finds,  that  the  patronage  df  thfe  cbtm^hies  ^ 
^  Scone,  Redgorton,  and  Kinfauns,  was  not  toni^tMi  oh  tife 
\  defender's  predecessor  by  the  charters  1608,  161 2,  or  16I6-, 

<  and  that  the  patronage  of  these  ohurches,  conferred  by  the 

<  charter  1666,  and  subsequent  titles,  is  limited  imd  reenvrtefl 

*  in  such  a  manner  as  not  to  afford  a  title  for  prescribing « 

*  right  to  present  the  ministers ;  therefore,  decerns  and  de- 

<  clares  in  terms  of  the  libel,  and  finds  no  expenses  due."* 
*  Note. — The  declaration  in  the  charters  1608  and  1619, 

*  that  the  ministers  axe  to  be  presented  per  nos  et  successors 

*  nostros,  shows  that  the  patronages  were  not  intended  to  be 

*  conveyed,  although  the  teinds  of  the  churches  were  convej-ed 

<  to  the  grantee ;  and  although  the  declaration  (for  it  is  not 

*  properly  a  reservation)  is  omitted  in  the  charter  of  novoda- 

*  mus  1616,  the  practice,  as  well  as  the  terms  of  the  snbse- 

<  quent  charter  1666,  show^  that  it  was  not  understood  that 

*  the  patronages  had  been  conveyed  by  it  to  Lord  Scone.    It 

*  has  been  omitted  to  notice  that,  in  one  of  the  c^es  reftrreJ 

*  to  by  the  parties,'  Graham  of  Balgowan  t?.  The  Oliicers  of 

*  State,  Jan.  I7.  17^8,  it  appears  that,  in  k  feu-right  of  part 

*  of  the  same  annexed  property,  which  had  been  dissolved 
'  from  the  Crown  in  the  very  same  year,  I6O6,  as  the  eatato 
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«  QfSeofMjilm.finailiiymum  Mvocpitiona,  doiiiitiaiie>  et  J^re t« Mar  laat.' 
<  patnMQfftas  ecclcgjae,'  &c«^Hnarkiiig  cUstinctLf  tibie  difference   ^'•■^-^^ 
^  ketr/een  the  two  fi«?nB  of  grant.    Tke  patronages  af  e  indeed  ^^^l^Elri  of 
^  ooOY^red  in  the  charter  1666  and  Bidieequent  titles,  but  only  Mansfield. 

'  to  a  limited  extent ;  and  the  possession  inunediateljr  9ubse-      ' 

^  qiient  ahows  that  it  was  not  imderstood  to  convey  the  right  p^$cripthn^ 
^  of  preseatbg  the  ministers ;  so  that  the  possession  which  the  ^^*^' 
*  dbfander  has  had  since  1^64i  is  not  supported  by  a  sufficient 
^  tide  for  acquiring  the  right  by  prescription.'* 

The  Court  unammoualy  refused  a  reclaiming  note  by  the 
defender  against  this  interlocutor. 

The  Lard  Jmtice^Chrk  considered  ihe  passage  of  Lord 
fliair,  ftnaded  on  by  the  defender,  where  he  qpeaks  of  grants 
Af  eedena^cal  benc&es,  whieh  bore  not  expressly  a  right  of 
patronage,  as  having  reference  only  to  t^ose  grants  which  were 
made  in  favour  of  the  first  Lords  of  Erection. 

'  Lord  Gleniee  understood  this  passage  of  Lord  Stair  as  in^ 
tended  to  «pply  only  to  oases  wbeoe  the  whole  benefice,  tempo* 
Mlity  and  q^iirituality,  was  given  jto  the  Lords  of  Erection,  wi 
mat  certainly  to  grants  merely  of  ithe  toinda  of  a  parish  churdu 

X^  Medwpny  Oxdinaiy.  For  the  Pursuer,  SoL^Gen.  (Hope)  Gordon. 

W.  B>  Sands^  W.  &  Agent.  For  the  Defender,  Doan  o/Faa* 

(Jefivpj  Currie.       J^  U  MUeheO,  W.  &  Agent.        T.  Clerk. 

S. 


SECOND  DIVISION. 

^  .CX?.Ii^.  1?  ^Ofi  1830. 

E^BfL  OF  LAUDERDALE  AJO)  QTfitcas 

AOYLB  A»i)  Oth£|is* 

Imfliep.  W^i,^.*— Condition  si  sine   Libeeis.-*—/.   Cir- 
GUfnsiauces  m  which  the  CQurt  gave^^ect  to  a  clause  of 
mutfsfil  subft^utio^  in  a  teatameniary  settlement j  although 
tl^e  jprovimik  4o  the  Ugai^^  who p^red^ceased  the  term^ 
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s^ne  liberitm 


deni4e;4i^*l^v     ^^  ^/  alteration,  which  confirmed  aenerally  his  fimiiBf 
/m;JSri^ii^  %'**^^^  ':'....... 

Condiiw^  4  II.  A  testator  having  inoAi  proMiimi  fofik  &ft  WA^itf^dUfi 
dren  avid  their  issuer  ttith  aoUiuet  €f  mtOu&i  snb&HMm 
heitoeen  such  of  them  as  should  die  toithout  iBsem  i/nfat^ 
of  each  other— fimnd  that  the  clause  si  sikfB  tib^i^^had  11$ 

^  place  in  favour  of  the  deseendtmts  of  suck  ofih&chiUhtn 
as  died  before  the  term  ofpaymeM;,  so  ds'^'^ethtsm  ihe 

'  benefit  of  the  clause  of  mutual  swbsiitutimi,  wsd  to  ejkM 
them  to  draw  the  share  of  another  of  the  natutai^ekitiM 

'  to  which  their  parente  would  have  had  Hgkl^Miitkef 
survived  the  term  of  patfrnent.  -    i.,  .... 

O^  tiie  2fl  Febniarf  IttOi,  General  John  F^Ato'iriiiA  lib  ii<A 
executed  a  tnntaal  settlement  by  which  he  d&pdned  tttid-Mh 
veyed  the  whole  of  his  estate,  real^md  pemMili}^  tor  hit  wife,  koA 
her  di^nees  and  assignees,  in  trost  *for  certate  yatpoei^.  *  One 
of  these  purposes  was,  that  Mrs  Porhes  shcfUid' enjoy  flie  fiee 
liferent  of  the  whole  estate.  Another  Wds,  that  'lAh  i^orbtt 
was  to  set  aside  a  certain  sum  from  the  futidis  In'm^^,  «tiA- 
cient  to  provide  an  annuity  of  80  sicea  rap^Hes  pei*  teikith  lo 
Jean  Forbes,  a  natural  daughter  of  ihe  tedtator,  during  aB  die 
days  of  her  life.  And,  in  the  last  plaee,  9e  was  directed  Oitt, 
^  upon  the  death  of  the  said  Mrs  Isabella  Fo]4>e8,  (the  \vidoir) 

*  her  assignee  or  trustee,  Or  whbsoevw  shall  exeeuteMQi^  f^ 

*  maining  purposes  of  1ihe  truiit,  ishall  sell  and  turn  into  ready 
^  money  the  whole  remsdning  trust  estate  ^  and,-  {^lle^the 
payment  of  a  certak  legacy  which:  afterwards  fdl,  and  Iras  re- 
called by  the  subsequent  deed  about  to  be  quoted)  <*tbeir)i(fle 
^  free  reihainder  shall  be  divided  i^o  five  eqinil  shares,  wheitof 
^  he  shall  paty  one-fifth  to  th^  said  Mrs  IssAella  Flnrbes  or  kr 

'  <  heirs  or  assignees^  ohe-fifth td  Alexaakdef  Forbes^  iMie4Mi 

*  to  Mary  Forbes ;  one-fifth  to  Isabella  Forbes ',  and  tftte^fifth 

<  fo  tire  's&ld  Jedn  Forbes,  all  hati^al  c^iildren  df 'the  stfid  John 

<  'ForbeS;  i^d  iA  case  t)f  any  of  the  said  fout  ttattfi^elidtdm 

<  dying  befofi'e  Veceifing  ^eit  shai^'of  itKe'Sitid *  ifiSkd  V^ffUass 

*  efltectd  hereby  tetded  on  them,  the  ssait  AaH  be  paid  to  tkir 
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N«.iia3c  .      i»9^P)0i^r^e^8«»i.  ^ 


5..W  teHalLiX'^diidded  tAmonir.^tlMi  Mid.  jeoirKudiMLJiifttiurdl  <dul-.  vl^^"^ 

he  oonfirmed  the  former  one,  and  reoonvey($dJt^9  !^if^^^,}lTS/,f^pi(^  jitul 

Botb€ftiwibe5«rpflw  pf.tlw^trufl^ 

«c<i8pt  ja.w.£wr  aa  tl^ejr  wem  a^tejrel  by  the  oi^w  d^,  ..^he 

#iily  fl}t«mti<»M  W9K»  ta  r«c^  ,a  legacy:  previoualjjnaAe  JUj^T^le 

attbedeatbi  of  Mi«  S*orbefi»aad  to  Jianate  that»  ^.wb^^oa  ifum 

<  FtMiea*  Mtursil  ^ihUd  to  »•,  thie  lai^  Qenei^aL  tF^bn  £orl^, 

*  «  ttovr  maffued,  X  do  lieral;»y  declare^ tb$it abeahall  hayei ^i^ht 
«  ^oakfi  to  ibe  apu  .of  lightly  npca ropeea  per  months  tp.be  p^d 
f  htf  «ft<i.ibe  d^aUi  of  tbe.Jiald.  General  JQbn.Fpxbe8s;^d 

*  4tvliig\tfci#\life,of,.my  «aid  .^ri&y^  provided  my.  said  da^ug^ter 

*  shall  live  80  long;  and,  upofv,  the  death  of  both  of  Ma^^sb^. the 
^  flaid  Jean  Forbes,  my  natural  daughter,  ahall  only  have  right 

<  ^oHM^^pfNrt^.nqrfreaeirtatQi  and,to  xlo  ^ther^swa^or 
^•p«fVwqii,3rh»<?»oav!Br.*  ,  ,  ,  - 

,  G^m^.^g^fp  dU4  \n  1808,  aiid.Mrs  Forbes^  tbe.trostef 
and  likmOxitfif  UL 18142.  lu  the  intermediate  period,  Mary  aq^ 
,A|ex$tiwlfr  :FQril;iQ%  two  of  the  mtoral  children  of  the  teei^r^ 
haii  ^odr  leaving  laiyfiil  isme*  Jeaa  bad  also  .died  witbovit  chil^ 
dren ;  and  Isabella,  (Mis  Royle)  alone  survived  the  liferentri^ . 
Tb^i  JQa^Uf  Lauder^^  ^uid  ^thera  were  the.trust-disponeep  and 
€Piemitorsof.  Mra  Forbes, '.and  in  ti^at  capacity  assumed  the 
eiiE^cftiopi-pf  Gene^L  florb^'s  settlement,,  and  tiie.dist^bution 
<l£Jhta;efl^(l«t^...  A^n^ultiplepoinding  was  raised  in  their  name, 
in  M4bi4^j.a./lispi|te  occurred  respecting  the.. on^fifth. share  of 
the  trwMs|;a^i  which  h|^  been  bequeathed  to  Jea^.  Forbes.  . 

TJha  raiferp  of  thei  muljtiplepoinding  claimed  retention  of 
this  sbaisef  in  reflpept  that  it  had  lapsed  by  thci  death  of  jean 
fiwbes  bafoie  Mrs  Forbes^  and  that  there  was  no  substitution 
of  it  in  the  latter  settlement  byt  whiph  it  had  been  begueathed 
to  her.  Mis  Royle  (and  afterwards  Captain  Fudi:^er.a9  her 
executor,  stie.  ^ii»g;  died  during,  the  litigation)  claimed  the 
whol^  of  it  in  tennii  of  the  mutual  substitution  in  tbeti^t.seti. 
tlatneni  of  aU  the  sprvivi^  nafxy-ajl  ebilflrep.  to  the  shares  of 
0iioh«a» should  ppredeceasa 4h9' lifer/en^ ;.  a^d  the  cbildmi  of 
M«r]i  Fe9rh^H9»l»i:f4  a  cl#iQiii(Nr,a.sfaare^;pf  At.ld^i^g  ifith  Mrs 
Boykf  in  tenns  of  the  same  substitution,  on  the  gitMUid  that 
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e06  B]^BIpN9  Of  OrBQ  Kt^ltt 

HI  Majr  IS90.  Hyiy-  va0i  MtttW  to4ia^tI)eiportiMlliiitir(»iiU  ^c^^aenied 

derdale,  &c.  «b    . 

Boyle,  &c  rj^^  jLord  OrdiiMcy  pnmoanoed  the  foUpwing  intepdorajtoiB : 

imfOkd  wuL  ^  ^^  Jj9rA  Ordinaiy,  bmdng  b^aid  partieti^  procuratop8»  n- 
^^'^'^/^^^  ^  )^  ^^  cbiia  of  liord  Lauderdale  aod  othps,  tbe  trpto» 
^  of  tbe  la#e  <3r0penil  Foi;beSy  to  tiba  prorisioa  of  J^^an  Forbes 
'^  Findfs  them  UaUe  to  the  otiier  daamants  reepectiv^y  in  0# 
«  expenses  as  can  be  shown  te  the  auditor  imfi  b^jen  oc^oi- 
^  ^  hy  Atar^effoAkaa  as  dauaaats  ia  this  proo^;  ivtdrs. 
^  auts  <Im  aoGounts  Aereo^  when  lodged}  to  Ae  auditor  to  tai 

*  ^e  esme  aad  xepoprt ;  ^lod,  quoad  ultcai  iwkm  avizaii^ 
^  with  the  process." 

*  The  L<vd  Oiidinaiy  having  heai^  partis'*  .prc^^toiii 
^  and  oearideped  the  whole  process,  xa9k8  aod  prctf^^rs  the 
^  daimonts,  Lord  Laadecdale  and  others,  on  ibe  i^w^,ia  ns- 
^  'die,  as  4be  amoont  'theveof  ahall  :be  afterwards  escertfiiaHi, 

*  for  the  one-fifth  share  of  the  late  Grenesd  florbes^s  sue^&mm 
^  provided  to  his  widow,  the  late  Mrs  General  H^  or  fou 
'  hes :  Kanks  and  prefers  the  claimant^  Mrs  IjCdea  Eliif^ 
^  f aton  and  otheni»  for  the  ooe-fifibabate  of  the  said  suooqi- 
-^  sion  provided  to  the  deceased  Mrs  Mary  Forbes  or  Futon: 
'  Hanks  and  prefers  Captain  John  Fudner,  as  executor  of  the 

*  late  Mrs  Isabella  Forbes  or  Boyle,  for  the  one  fifth  share  rf 
^  the  aaid  sacctession  provided  to  the  said  Isabella  Forbes  or 
^  Royle,  and  also  for  ttie  one-fifth  share  provided  to  the  de- 

*  oeased  Mrs  Jean  Forbes  or  Mills ;  and  repels  the  daim  of 
^  the  said  Helen  Eliza  Paton  and  others,  in  so  for  as  the  8am0 

*  relates  to  the  last  mentioned  share :  Finds  the  said  Captai* 
^  Budner,  as  in  right  of  Mrs  Royle,  entitled  to  the  expenses 

*  of  ^raising  and  brining  into  Court  the  process  of  muitiplfr 
^  poinding ;  and  remits  the  account  thereof,  when  lodged,  (p 
'  the  auditor  to  tax  the  same  and  rqport ;  and,  quoad  ulti^d 
"*  wiih  the  exception  of  the  expenses  fo^md  due  and  deeerned 

*  for  in  the  former  interlocutor^  finds  xtp  expenses  due,  4oi 
■*  decerns/ 

fioth  Ibe  Earl  of  Lauderdale  and  Mm  Elm  Patip  M 
^dibefs,  (the  chiUim  of  Maiy  Fefbes)ireolaiaud'ag»iart  tb«v 
JBteiloootQis* 
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1^  1  jx  vaxftet  OP  skssion.  wf 

former  one,  in  so  far  as  Jean  Forbes  and  tile  provisioA:  ^**-E-|.iof  t- 
queathed  to  her  were  concerned ;   and  that  as  she,  under  the  derdale,  &c.  wk 
tetttofe  ^  ft*  b«lufifet  %  hfet  ift  tH^  sMmd  defed,  wotdd  teve^^^^^**^ 
had  "M  daini  A  the  ^[»«B  of  ihe  )iAli^r  mGhmd  diiUdren  'v&o/m;)/^^/  vnn 
fn\0irh2Lve  pfe^tedfeafsed  tl«^  testator  hi  virtue  «f  the  «***»^^^^^'* 
tfdia  in  Ith^  Milfef  de^  \rfaioli  was  reoaiied  «i'to  h&t  hf'Vm  ^ 
tc^s  of  the  latter,  so,  on  tli«  vtker  hand,  this  tiCber  dfUdrvm 
Mold  l^Ve  no  ^laifii  Rflr  t!he  share  l>equeaflied  ^  ber  hyttm 
j»econd  deed,  be<;au6e  there  vn&  no  dause  of  suhstitatbu  im 
di^  fa^ottr  in  die  (fnlj  d^  hf  wVkii  this  hequest  to  Jeam 
Forbes  ws^  devised ;  and  that,  'consequcndy,  the  bequest  Ind 
lapsed  hjr  her  de8M:h,  and  must  remain  in  Ae  hands  of  the  trufr. 
foe^  of  Mrs  Forhes  tor  the  be&oof  of  whoever  might  make  godl 
k  tide  to  it  either  as  the  next  of  Idn  or  i«sidnary  l^itee  <t 
tiehe^  Forbeb. 

The  respondent  answerec^Thst  ihe  testator  confirmed  all 
fhe  provisions  of  %e  first  deed,  etelspt  hi  so  iilr  atr  th^  were 
expressly  altered  by  the  SMond,  <tf  wbkii  the  only  purpose  wm 
kil>parent)y  fo  recall  the  annuity  f^r  life  formerly  given  to  Jean 
PorlNA,  and  to  restrict  it  to  the  life'of  the  Kferentriz,  wtthout 
makiug  any  change  as  to  her  interest  in  the  ultimate  diviskm 
ftf  the  residue  of  his  estate  along  with  his  ddier  natural  Chil- 
dren ;  and  that,  ^refere,  it  'W?l8  very  douhtfiil  whether  eiv» 
her  contingent  right  of  sub^tittftibn  in  the  shates  of  the 
other  children  (supposing  sh^  had  survived  them)  w^ould 
have  been  cut  off  by  the  clause  in  the  second  deed ;  but 
that,  at  all  events,  that  clailse  could  not  extinguish  by  impli- 
cation the  mutual  substitution  given  l)y  the  former  deed 'to 
the  otho*  children,  to  the  succession  of  each  other.  An^ 
farther,  that  a  legacy  vested  in  trustees  wa6  not  presumed  to 
lapse  'by  fhe  fiilure  df  the  legatee,  unless  it  was  espreMly 
limited  or  recalled ;  Crlendidnlng,  ftc.  i^.Wattter,  80th  N<9ib. 
t9S!6;  and  LaWstos  v.  Stew^ivt,  ^UhJfkh.^tOS,  m  sdHmtd 
on  appeal. 

"Pke  CoUrf  w^  of  opInlonHh'M'Ae'tMhn'of  4L«r«[  LauAnl 
dale,  &c.  was  31  founded^  and  that  the  share  bequeiidftd't^ 
Jean  Forbes  fell  to  the  iM^^Mog  natiMl  childMi^^  1he4e8« 
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19  May  1830.  1002. 
EarlofLiau- 

derdale,  &C. «.     'iSts  ECza  T^iotj^  and  oihfnpkade^ii  vhtfOfV^Tt  d  Hmt 

/mp/M  FTUZ.  children,  and  mack  f^r^ision^lflnr  flitai^1>f  tfidkilM  <»f'h(ii^ 
^^''^^M^'^  Bubsdtution,  the  condition,  n  sine  liberis,  must  be  nndostood 
in  their  fistvonr,  in  like  manner  ai  it  was  in  the  case  of  provU 
dons  to  lawful  children ;  and  that^.  therefore,  the  claimants,  as 
representing  thdr  mother,  were  entitled  to  take  the  share  of 
the  legacy  bequeathed  to  Jean  Forbes,  which  would  have  de- 
volved to  their  mother  in  vittisp  of  thieiVdlduse  of  substitution, 
if  she  had  survived  the  li£erentrix«  The  condition,  a  nne 
libensy  is  now  pisrfectlj  admitted  and  recognizeBTi^  die^  lan/of 
Scotland  in  the  case  of  legacies  or  provisions  to  chDdren  or 
near  relations;  CfatiBtie  fx  ¥Utar$ok^Wkf  July  1822;  and 
Wallace  t^.  Wallace,  28th  Jan«  1807- 

Oiriiiioii  of  The  Court  were  unanimously  of  minion  that  this  daimra 

Court  ^ 


ill  founded  in  the  circumffcaaces  of  Ae  i 

Lard  Glenlec-^lt  is  onlf' AeceMRNTy  te  Iea4ihe^wtMs  of 4le 
settlenient  to  see  that  the  testeldr  Im  left  BQ-roorii^tt 
claim  in  the  present  case.  >  .  .  «' 

Lard  Cringleti^^I  do  not  think  that  in  OvVsafls^tUmif 
any  room  to  distinguish  between  natural  ^^andUi^lcliiUMi; 
for  even  if  they  had  been  lawful  issue,  I  should  have  held  tiiat 
there  was  no  room  for  tbe^  Coi^rt  to  hcldi)thlKt'thfaceBdiliMi)  n 
sine  liberis,  applied  to  the  pr^weaKUktjNM^.  'iltk  a|ipe»>b^tii8 
words  immediately  prfecediag  t^Q.  olAu^"Oftsiib*ttt«tiin^Huit 
the  testator  contempjatejl  the  e^^enttjcffisomn^/ofthelchilin 
predeceasing  and. Iciavi^g.isstt^  an4)tobaiQ*4)li09MBd4hst4iiar 
own  share  shall  go  to  wffh  issue  V-M:  thleMcAa^aeMo(:.sttMita* 
tion  which  immediately  foUft]v;f  difffc^ti^,ABsb<mitf  flUA 
as  may  pred^^^eafe  .without  im^f  #)V  ^  ^I^^  aiioii^tha 
ssdd  surviving  natural  chiId]%Q^,,ii^t)^oii^|i^iSi«qA»n^ 
issue./  The  Court,  thef^€s:e^>.m4,^e^ 
the  testator  overlooked  thQ.eyr^  pf  ^^^  Ki|i1)hQT0th|»  tansg 
also  prcdecease^l  leaying  ili96U^f.<^4it«  J^nfly  thim{9Meids' 


Tk0  Lord  Ju^Hce^lerkwxaaas^ 
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had  Oidiiuay,  FnOMm.         Act  (For  Earl  of  Lauderdale,  Ac)  Dean  qf  ,  /^ 

Fa?.  (Jdf^),  Gi^o^Craig,  Alt  (For  ElizaT^ton^^J^)  ^•f^-     "    /     • 

ii^^iM^  "ffiW^SlW  Boyle  and  her  Executor,)  Siol..Gen.  (Hoj^),  am-  '       . ,.    . 


FIRST  DinSION. 

I  .  .  . .  .    .  •    I 

tyr. /-'-n!  VI  i.MilRG.ARET  fiRANT 

BAILLIB. 

BAnttuPT.— ^SsQUB«ntAViON.-*^e^^^^ra^ion  granted  at 

*lk^i^iaaitmce\x^  if  efoMiarf  ^id^ough  the  bankrupt  had 

'ifOfmd  tm^earfy  cniradi  for  nine  years,  and  the  debt  of 

the  petitioning  creditor  had  been  Contracted  before  (he 

hoMiu^'lidd'Cimfhmc^  trade,  ttho  alleged  that  rio  debt 

iiMn^tpfMrn  white' he  toae  0%  trade  was  due, 

Bt  j>  jhdw»mrhitrtii^tol8ifl;  the  petitioner  was  fotliiVt  to  1>e 
aiiKdilo7^1)|6  tigfoeAimt  %b  tkeaniimiit  of  X.1197. 15s.  Sd. 
'BibBiim^iiiiritliJint^egtf'l^dtti^ii^  m  up  to  the  present 
piririLiViIfiiihd^yitf '>ldl9r(ti^  r^ii{to  entered  into  busi- 

Mi<iBftil{>iIrilMe«l«-/ irbi^U  lie  eoiitiniied[  fdr  abont  a  year^ 
•&l'i)Mbfd^^tqiiAe-«b8%e^/  S</^^ii6h  t^od  he  alleged  that ' 
jUii'te  lebtii  doii»^cftdP!^  Kitil  h&d' beeft  paid ;  but  this  was 
Ml Vtto  H^^^-  'k)if  3d  Se^teihber  1829,  the  peti- 
|fi(neHgl(rcr'tto'f«ip<Mc!M'^*  dharge^  of  hoiking  upon  the  re- 
^MMsntariHlidd  kud'a^r^^Aitral,'  which  was  followed  by 
ikttenriaf  npttod;  !(2fid  Thn-^ldSO)  the  respondent  having  pre- 
Midi|^i<d^'JMl.X'ie«lea^^  avoid  being 

apprehended. 
Theresfter,  the  present^ 'ii)){ffl«^<ita         sequcdtratibn  was 
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jm^i9Wi9,ov  w^ 


«a.ilM 


Grant  v.  BaU* 
Ue. 

Bankrupt, 
SegveatnUion, 

Bankrupt's 
Plea. 


54  Geo.  III.  c.  37)  referring  to  the  grounds  of  debt  above 
llated^  and  to  the  trade  which  the  respondent  (di«  debtor) 
had  carried  oa. 

It  waa  objected^  inter  alia*  oa  th^  p^  of  tl\e  respondent, 
that  he  did  not  possess  the  character.  Trhich  t)xa  aot  required 
in  prder  to  authorise  the  aq;)plication.  It  f^as  true  that  the 
mere  circumstance  of  a  person  having  relinquished  trade  was 
not  always  sufficient  to  prevent  the  statute  from  applying  to 
hun.  But,  on  the  other  hand,  the  single  fact  of  his  having 
been  once  a  trader  was  not  of  itself  enough.  It  was  only 
where  his  insolvency,  wa^  occaJHoned  by  his  former  transac- 
tions as  a  trader,  or  where  the  debt  of  the  petitioning  credi- 
tor^ arose  in  thi^  course  of  these  transactions,  that  he  pii^t 
still  be  sequestrated ;  in  short,  be  must  eitlicr  be  actually  en- 
gaged in  trade  at  the  time^  or  constructively  so  by  still  being 
undischarged  of  these  debts ;  Bell,  II.  p.  316.  It  was  upon  this 
principle  that  a  condescendence  was  ordered  in  the  case  of  Dick 
V.  Lyell's  trustee,  28th  Jan,  1815 ;  Low  v.  Craw,  8th  July  1815. 
But^  in  the  present  case  the  j>etitioner''s  debt  was  contracted  ph 
Tiously  to  the  respondent's  carrying  on  business  as  a  trader,  and 
was  ;QQt  in  any  degree  connected  with  his  tra^i^g  tx^vm^^^ 


Creditor*8 
Plea. 


It  wBfi  aniwered-^Thaij  as  the  rei^ndent  W9&  at  one  t^e 
unquestionably  liable  to  sequestration,  and  thai;  at  the  iostajioe 
of  the  petitioner,  the  same  remedy  wai;  still  competent  to  tbe 
]latter,  althpugh,  at  the  time  of  the  application,  bis  iAUf 
may  have  ceased  to  be  a  trader,  upon  the  principle  thfiitbff 
money  of  the  petitioner  has  been  employed  in  th^  hazaJ^of 
trad^,  and  may  have  been  the  mean^  of  eA^li|(g  his  de^cf  to 
carry  on  his  trade;  Bell,  11.  916,  Nieitl^er . was  jt  » *» 
fiarj  to  authorize  sequestration  i^nst  a  jp^srsi^n  who  h» 
once  been  engaged  in  trade,  that  tibe  d^jbt  pf.tiie  creditQri.vkp 
applies  for  sequestration,  should  have  been  contracted  in  tbe 
course  of  that  trade,  «ven  thou^  tjhe  bwJmiyt  ^boultb  if 
many  years,  have  ceased  to  carry  on  tnade ;  Dick  v.  Lyelljv 
Trustees,  28th  Jan.  1815;  Cramond  «.  Ho^,  21st  Fek 
1815 ;  Low  V.  Craw,  8th  July  1815  ;  Fraser,  aOthlhc  1828; 
Cook  V.  CuthiU's  Trustees,  21st  Feb.  1829. 
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The  C&uft  tep^Ylei  the  objectioii,  and  granted  eegnestra-  ^.^^  ]^ 

Zoril  Balgray  said-That,  er  concesdis,  the  application  would  lie. 
have  been  competent  at  the  time  the  bankrupt  \f  as  engaged  in 
trade,  at  the  instance  of  any  of  his  creditors ;  and  there  could  sg^itettro^M. 
be  no  doubt  that  the  petitioner  would  have  been  entitled  to  be      ^  /■  " 
ranked  upon  the  estates,  and  at  this  time  to  have  applied  him-  cou^" 
self  for  seqti^stration.     It  was  of  no  consequence  whether  her 
debt  arose  from  having  furnished  the  respondent  with  spirits, 
or  other  articles  of  the  tradd  in  which  he  dealt,  or  had  been 
contracted  previously.   She  would  have  been  entitled  to  the  be- 
nefit of  the  statute  at  the  time ;  and,  as  the  debt  was  still  due, 
Ae  a^eared  to  be  equally  so  now. 

Lord  GUlits  said — That  the  question  Was  attended  with 
some  difficulty ;  but  he  was  disposed  to  concur.  It  waJs  admit- 
ted that,  if  the  debt  had  arisen  in  the  course  of  trade,  and  still 
remained  unpaid,  sequestration  would  have  been  competent ; 
tut  it  did  not  appear  to  his  Lordship  to  make  ahy  difPerence 
ftat  it  had  b^n  contracted  befor^^  the  respondent  entered  into 

;  tnMte,  and  that  payment  had  not  been  urged  by  the  creditor. 

:  Stppose  that  there  h^  been  seteral  creditors  in  the  sattMs  sita-^ . 

;  itiOQ  with  the  petitioner,  wouH  it  have  been  any  answer  on 
the  part  of  the  bankrupt  to  say  that  their  debts  had  not  been 

i  contracted  white  he  was  (engaged  in  ti^e,  hnt  had  been  due 

;  ^«?ioti8  to  the  commencement  of  it  ?   The  trade  may  have  be^ 

:  carried  on  with  the  funds  which  w^re  thite  in  his  hands,  and 
It  would  n<9t  bie  jtrst  that  the  creditors  should,  in  this  way,  be 

,  l«|»r}tnefd  tA  the  remedy  provided  for  them  by  staitute. 
Th»  Lord  President  also  concurred. 
Lord  Crai^ie^  however,  dodbted  whether,  fa  the  same  eh- 

^  ^VHUStances,  isequestifstion  would  at  this  period  have  beto  conKi 

,  INtent  at  the  ihiitaAce  of  the  debtor  hiinself,  and,  if  so,  whetlMr 

^  UttoaM,  wilb  ^eet,  be  applied  for  by  a  creditor. 

#to  th^petltioiilng  Creditor,  JIfofW.     damet  LMfd^m^  W*  U.  AgaaU    Ait 
RvihmjQrd,  T,mL       Rq.  WU$m,  Afe&t.       21.  CleBk. 
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FIRST  DIVISIOK. 
NO.CXXV.  MJfiqfUBl 

THOMAS  ME6GET,  and  JAMES  ROY 

agaimt 

ALEXANDER  DOUGLAS. 


JUEISDICTION-— JUEY   CoUET.— IWU   Wlft    tO   he 

far  the  Court  of  Session  to  review^  bg  etupeneuMf  «*■ 
cree  of  the  Jury  Courts  finding  the  agents  of  the  fm^t- 
cessftU  party  liable  personaUjf  in  the  pojfment  of  the  ^ 
nessea''  ewpenses. 

The  Jury  Court  having  pronotiiiced  decree  for  LilO.  Vb* 
8d.  against  the  suBpenders  as  agents  for  tlw 
party  in  a  caii8e»  as  '  the  balance  of  ejipcMCS 
due  to  witnesses,^  who  had  been  brongfat  to  Edinbar^qfO 
the  trial,  and  the  respondent  (the  agent  for  these  wttaeM 
having  intimated  his  intention  to  sfflj  to  the  Lord  OrfistfT 
for  diligence  against  the  sosp^dars,  under  die  act  ef  stdoflA 
S9th  Nov.  1825,  §  58,  they  brou^t  a  saspeDnon  upoa  ik 
ground  that  the  decree  vas  incompetent  and  mgust 
PllSf^^*"*  1.  Because  the  suspenders  not  being  parties  in  any  ctfit 
depending  before  the  Jury  Court,  it  was  incompetent  for  IW 
Court  to  pronounce  against  them  the  order  kit  payneBt  o» 
plained  o£  .  The  losing  party  was  the  person  truly  lidiie  v 
ihese  expenses ;  and  notwithstanding  the  Court  of  Samna  to* 
ing  the  supreme  court  of  the  country,  has,  in  the  ezerase  dif 
extraordinary,  powers,  compelled  agents  to  pay  the  exfemmd 
witnesses,  although  a  debt  of  the  party,  it  does  not  toBaw  tW 
the  same  authori^  belongs  to  the  Jury  Court,  whose  poiroi 
are  strictly  limited  by  statute,  and  to  whom  sudi  aathoiitf  a 
not  expressly  given. 

2.  Because,  supposing  the  same  power  to  have  beoi  M* 
feired  upon  the  Jury  Court  by  the  statute  59  Geo.  IILC'ft 
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§  28|  as  the  .Court  of  Session  may  competently  exerciser  Ae  ^  ^^T  ^^^ 
orders  complained  of  are  even  in  this  view  ultra  vires ;  for  j^^^jT^ 
the  act  of  sederunt   21    Dec.    1765,   which   regulates  thb  9.  Douglas, 
matter,  and  which  ptovide»lK>t!k  for'tlla&te  of  charges  pay-      7""; — 
aUe^  ^  witnessea,  and  for  the  mode  of  enforcing  payment  oijury  Court 
them, liad'  not  been  attended  to;  the  charge  allowed  1)6  %he 
witnesses  being  greater  than  was  sanctioned  by  the  act,  and 
the  act  limiting  die  compulsitor  stgains^  ligents  to  the  case 
where  witnesses  are  actually  in  Cdurt,  but  not  at  any  subse- 
quent pmod,  when  the  proof  is  concluded,'  and  the  witnesses 
oat  of  court,  as  they  were  in  the  present  instance. 

"tt'wis  ahswered^l.  That  supposing  the  Jury  Court'' to  Changers^ 
havfe'^ceeied  their  powers  in  pronouncing  decree  personally      "" 
against  th6  snispendeAs,ihe^  Court  of  Session  had  no  auldfoflty 
to  review,  at  least  in  the  way  of  a  suspension,  a  decree  pro- 
nounced in  foro  by  another  independent  and  supreme  court 
IPhe  6^^  poVer  of  review  conferred  by  statute  upou  the  Court 
oTSesfeioft 'Is  vhere  the  Jury  Coui1;,in  the  course  of  a  trial; 
i^notfdc^  a  judgment  in  point  of  law,    in  wfaick  case  it  is 
ISMipeteftt  for  ihe  parties  to  brtng  such  judgment  utider  the 
(Me#  of  the  Codrt  of  Session  by  a  bill  of  exceptions.  Whatt 
CHMP^'AJsrlffN^e,  might  be  the  merits  of  the  decree  pronminced 
tf^tbfk'9uijX%iaitiihth»^V^8mt  instance,  the  bill  of -Mispen- 
ricfn  WKs  Nearly  iiieo«h]^eteitt.  •  %  But  the  judgment  was  in 
itself  weU  fotfaried,  aiMt  'ftUthmsed  by  the  provisions  of  tbj^ 

tt*Ai  iti\  iH'ii^iiy.n^'iiK  'I'M  \   /    ,'    )    ^  '.  .  . .      .• 

•"''H*»*8Mi  O^Aih^'  rfefiise*  tbe  bill  as  incompetent ;  and  Judgment 

^^/aW^''<?rJrt^»4liid'46iM^-^         on'lhe  genieral  question  Opinion  of 
tf  *tWjftl^?«j«ttjf.'''  Me'' (Jte«¥M ''tfi jit 'iWe'Cbort  of  Session,  ^^'^^ 
\tk'^m^tfi^  ^miiAhif'^  ceitut  4ii^8»<ytlana, '  had  been  in  use 
i»l4tf!t^j^,''Hi'ht^^{ihiei(y^^  kird  esteeed^   tile 

JMflafctl(»f<di5nftH«d>u]^^  the 

39.  This  was  carried  so  far,  that  the  dec^fees -tf 'ibe  ScottSsh 
Patliimiftht^^liidtf  dttm^^rmman^ "^^^agmot  initiations  of 
pmiitoirlgh«^:Bii^*iW|^lu9|MshAA'>^^  Farliftinent  was 

V0L.V.  Rr 
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SO  May  1830.  not  sittnig.  Again,  while  there  was  no  ^rmanent  Justiciary 
Court,  the  Court  of  Session  were  in  use  to  suspend  decrees 
pronounced  in  the  inferior  courts  in  criminal  matters,  whore 
they  appeared  to  he  against  law.  This  practice  continued  after 
the  reason  of  it  had  ceased  hy  the  establishment  of  the  Justi- 
ciary Court  in  167^9  which  is  open  at  all  times  for  the  pur- 
pose of  correcting  such  decrees.  And  even  now,  if  a  case  weie 
to  occur  in  which,  by  the  absence  of  the  Judges  on  the  circuits, 
t  was  necessary  to  prevent  the  execution  of  an  irregular  judg- 
maxty  in  a  prosecution  for  a  criminal  ofFence,  the  Lord  Ordinary 
on  the  Bills  might  grant  a  sist  until  relief  could  be  obtained  ia 
the  Justiciary  Court. 

Another  case  had  frequently  occurred  in  regard  to  decrees 
pronounced  by  justices  of  the  peace  in  revenue  causes,  even 
where  it  had  been  expressly  declared  by  the  statute,  in  virtue 
of  which  the  proceedings  were  held,  that  the  decrees  should  be 
final ;  but  in  all  such  cases,  it  was  laid  down  by  the  Lord 
Justice-Clerk,  Braxfield,  with  the  concurrence  of  the  other 
Judges,  that  where  the  justices  had  exceeded  their  powers,  or 
transgressed  the  rules  which  were  required  in  all  judicial  pro- 
ceedings, ex.  gr.  by  pronouncing  a  decree  without  calling  the 
defender,  the  Court  of  Session  might  be  called  upon  to  give 
relief. 

Another,  and  a  still  more  recent  example  of  the  same  kind, 
was  in  a  proceeding  before  the  church  courts  relating  to  the  dis- 
missal of  a  parochial  schoolmaster,  where  the  Court  of  Session 
suspended  the  proceedings,  upon  the  ground  that  the  forms  re- 
quired by  the  church  courts  had  been  deviated  from. 

Upon  the  second  point  in  discussion,  viz.  whether  the  Jury 
Court  had  exceeded  their  powers,  either  in  awarding  expenses 
against  the  suspenders,  or  as  to  the  amount  of  the  payments 
which,  by  the  existing  regulations,  were  to  be  made  to  wit- 
nesses, his  Lordship  was  not  prepared  to  decide. 

Ijyrd  Gillies  said — That  the  question  was  not  whedier 
the  judgment  of  the  Jury  Court  was  right  or  wrong;  but 
whether,  even  supposing  it  to  have  been  erroneous,  the  Court 
of  Session  was  authorized  to  interfere;  and,  in  considering 
this  question,  it  was  necessary  to  attend  to  the  way  in  which 
the  question  arose^    By  I3ie  statute  of  the  59th  Geo.  III. 
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e  power  is  expressly  conferred  upon  the  Jury  Court  to  award  20  May  I83a» 
escpenses  in  such  cases^  while  no  power  is  given  to  the  Court    ^'■■nr*^ 
of  Sesnon  to  review  their  judgment ;  and,  by  the  act  of  sede-^^^^^  *"^  *• 

runt  29th  Nov.  1828,   a  party,  in  whose  favour  a  decree      

for  expenses  is  pronounced  by  the  Juiy  Court,  is  authorised  ^J***^^^^*^ 

to  apply  to  the  Lord  Ordinary  for  a  warrant  for  enforcing      .. 

payment  of  them.     Now,  this  is  what  has  been  done  here.  Opinion  of 
The  Jury  Court  has,  in  terms  of  the  statute,  ^ven  a  de-  ^^ 
cree  for  expenses ;  and  the  party  has,  in  terms  of  the  act  of 
sederunt,  applied  to  the  Lord  Ordinary  to  enforce  this  judg- 
ment of  the  Jury  Court ;  and  it  was  this  application  which 
the  Court  was  now  called  upon  to  suspend.  But  this  was  dear- 
ly incompetent.     Jurisdiction  was  conferred  upon  the  Jury 
Court  in  this  matter — the  proceedings  had  been  carried  on  in 
virtue  of  the  statute^  and  relative  act  of  sederunt — and  it  was 
quite  incompetent  for  the  Court  of  Session  to  interfere. 
The  other  Judges  concurred  in  the  latter  opinion. 

Ij&rd  Mcncre^f^  Ordinaiy.       For  the  Suspenders,  Pffper.       Partfh  Agent* 
Alt  Coekbum.       Party^  Agent.        2).  Cleric 

C. 


FIRST  DIVISION. 

No.  CXXVI.  25  May  1830. 

ALEXANDER  REED 

against 

LORD  DOUGLAS  and  J.  STARE. 

Bankbupt. — ^Mandate. — Certain  creditors  of  a  bankrupt 
having  by  a  mandate  authorised  a  party  to  attend  the 
meetings  of  the  bankrupts  creditors^  to  be  held  at  a  parti- 
cular place  J  and  to  vote  and  act  for  their  interest ;  and  it 
being  resohed  on  at  some  of  these  meetings  to  carry  on 
the  business  in  which  the  bankrupt  had  been  engaged; 

Rr2 
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C6  May  1830.     and  it  being  also  resolved  at  subsequent  fneeHngs^^heU 

^^T^^Z^ ,       at  other  placesy  to  make  purchases  of  materials  for  Um 

Reed  v.  Lord  .        «      i .  .  ,     .  ,  . 

Douglas,  &c.        purpose^  in  all  which  resolutions  trie  mandatary  concur- 

— •  red — ?ield  that  the  mandants  were  bound  by  these  pro- 

MandaL'  ceedingSy  and  liable  singuli  in  solidum  to  the  sdkrfbr  Me 

price. 

Thomas  Browv,  who  carried  on  business  as  a  flax-spimier, 
having  become  bankrupt,  sequestration  was  awarded  against 
him  (8th  October  1826,)  and  two  meetings  were  appointed  by 
the  Court  to  be  held  at  Kirkcaldy  on  the  18th  of  October  and 
'2d  November,  for  the  purpose  of  choosing  an  interim  factor 
and  trustee.  The  defender,  Lord  Douglas,  who  was  a  crea- 
tor of  Brown,  granted  a  mandate  in  the  following  terms  t» 
John  Brown,  a  brother  of  the  bankrupt : — *  Sir,^ — I  hereby 
^  authorise  you  to  attend  the  meetings  of  Captain  Brown^ 
^  creditors  to  be  held  at  Kirkcaldy,  and  to  vote  at  said  meeU 
*  ings,  and  act  for  my  interest.^  A  mandate  in  nearly  the 
JBame  terms  was  granted  by  the  other  defender,  John  Stark. 

At  the  meeting  which  was  held  on  18th  October,  a  £sictor  iras 
chosen,  to  whom  general  directions  were  given  to  carry  on  the 
business  at  the  mill  for  behoof  of  the  creditors,  without  inter- 
ruption, until  the  electimi  of  a  trustee,  and  to  take  all  neces- 
sary measures  for  that  purpose.  Similar  directions  were  given 
at  the  meeting  on  the  2d  of  November,  when  the  same  person 
was  chosen  trustee;  John  Brown  was  present  at  both  these 
meetings. 

At  a  meeting  held  at  the  Plasterers'  Inn  on  22d  May  1826, 
resolutions  were  passed  by  the  creditors,  approving  of  eertiia 
purchases  of  flax  already  made  from  the  pursuer,  for  tiie  par- 
pose  of  carrying  on  the  business,  and  expressing  an  opinion 
that  it  wasr  necessary  to  continue  to  do  so  in  the  meantime. 
At  this  meeting,  John  Brown  (the  person  who  held  the  nan- 

'  date  from  the  defenders)  was  chosen  manager  of  the  eoneem; 
and  he  thereafter  made  other  purchases  of  flax  fix>m  thepur- 

'  suer.  In  April  thereafter,  upon  a  demand  by  Ae  trustee, 
Lord  Douglas  made  a  payment  of  L.64.  146.  6d.  towards  ex- 
tinguishing this  claim,  and  Mr  Stark  made  a  paymeat  of 
L.l.  15s.  lOd.  on  the  understanding,  as  alleged  by  them,  of 
being  relieved  from  all  future  demands. 
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Thereafter,  upon  the  price  not  hdng  paid^  the  pursuer  raised  25  Ma/  1830, 
the  present  action  against  the  trustee  and  whole  creditors,  in-    ^—nr*^ 
duding  the  defenders,  {is  liable  singuli  in  soUdenj.  Soufflak^^c!^ 

In  defence  it  was  pleaded  by  Lord  Douglas  and  Mr  Stark^^^^P^ 

—That  they,  as  creditors  ranked  on  the  sequestrated  estate,       ^ 

were  not  responsible  for  any  measure  which  did  not  'fall  Defenders' 
under  the  ordinary  administration  sanctioned  by  the  bank- 
rupt  statute,  unless  by  their  express  concurrence;  that  an 
adventure,  leading  directly  to  an  advance  of  money,  was  an 
extraordinary  act,  which  required  such  concurrence;  Bell^ 
4th  edit.  ii.  442;  5th  edit  li.  412.  But,  in  the  present 
instance,  the  mandate  given  by  the  defenders  was  limited  in 
its  object  and  in  its  terms.  It  had  no  reference  to  the  pur- 
chase of  flax,  and  was  specially  limited  to  meetings  to  be 
held  at  Kirkcaldy  in  the  elections .  for  factor  and  trustee. 
Bat,  even  if  liability  had  been  incurred  by  the  defenders,  it 
eould  not  be  carried  further  than  to  subject  them  subsidiarie 
after  the  trustee  had  been  discussed ;  and  even  then  the  defen- 
ders would  be  liable,  not  in  solidum,  but  only  pro  rata,  along 
with  the  other  creditors,  for  their-  individual  shares  of  tha 
debt 

It  Wds  answered — That  the  creditors  who  are  either  per- P""w«w 
sonally  present,  or  represented  by  mandataries  at  meetings, 
where  directions  are  given  generally  to  carry  on  the  business 
of  the  bankrupt,  or  more  particularly  to  purchase  goods  for  the 
use  of  the  bankrupts  business  so  carried  on,  are  liable  singuU 
lA  aolidum  in  implement  of  contracts  entered  into,  and 
for  the  price  of  goods  purchased  for  their  behoof;  Wilson 
V.  Magistrates  of  Dunfennline,  lytb  May  1822,  S.  and  D. 
^and  V.  Short,  11th  Jan,  1825,  S.  and  2>,  That  the 
iitandate,  in  the  present  case,  was  not  confined  to  an  instruc- 
tion to  vote  at  the  election  of  the  factor  and  trustee,  but 
to  a<^  £)r  the  interest  of  the  defenders ;  and  that  it  wai 
eonridered  by  the  creditors,  and  by  the  mandatary  for  the  de- 
fenders, to  be  fpr  their  interest  to  carry  on  the  business  In 
which  the  bankrupt  had  been  engaged,  rather  than  allow  the 
machiaery  to  go  to  ruin ;  and  that  this  could  only  be  done  by 
putchasipg  flax  to  keep  the  machinery  in  operation. 
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25  May  1830. 


Ileed  V.  Lord 
Douglas,  &c* 

BankrupL 
Mandate, 


The  Lord  Ordinary  ^  decerned  against  the  defenders,  &c. 
conjunctly  and  severally,  in  terms  of  the  libel,  reserving  all 
claims  of  relief  among  themselves,'*  &c. 
His  Lordship  added  the  following  note  :*— ^  The  mandates 
given  by  Lord  Douglas  and  Mr  Stark  did  not  empower  the 
mandataries  merely  to  vote  at  the  elections  of  interim  fiictor 
and  trustee,  but  gave  them  authority  also  to  act  for  the  in- 
terest of  the  mandants.  At  the  meeting  for  choosing  a  trus- 
tee upon  the  2d  of  November  1825,  the  meeting  renewed 
the  instructions  to  the  trustee,  which  had  previously  been 
given  to  the  interim  Victor,  to  carry  on  the  business  at  the 
mill,  and  recommended  to  the  trustee  to  nominate  a  manager. 
The  mandatary  for  Lord  Douglas  and  Mr  Stark  concurred. 
It  is  thought  that  this  circumstance  of  itself  would  be  suffi- 
cient to  make  those  defenders  liable  for  the  price  of  the  flax 
purchased  by  the  trustee  for.  the  purpose  of  carrying  on  the 
buj^ness,  unless  they  had  objected  to  the  purchase.  Bat  the 
same  mandatary  attended  all  the  subsequent  meetings,  and, 
in  the  names  of  his  constituents,  first  authorised,  and  after- 
wards approved  of  the  purchase.  It  is  too  judaical  a  c<»- 
struction  of  the  mandate  to  say  that  it  extended  only  to 
meetings  held  at  Kirkcaldy.  It  empowered  the  mandataries 
in  general  term^  to  act  for  the  interest  of  the  mandants;  and 
if  it  was  resolved  at  a  meeting  held  at  Kirkcaldy  that  the 
business  should  be  carried  on  by  the  trustee,  this  implied  fte 
necessity  of  future  meetings  to  give  him  instructions  upon 
the  subject.  These  meetings  would  of  course  be  held  at  the 
places  which  appeared  most  convenient  for  the  purpose;  and 
it  was  the  duty  of  such  of  the  creditors  as  sanctioned  the 
measure  to  attend  them,  either  to  concur  in  the  instnietioss 
given  to  the  trustee,  or  to  dissent  from  them.  In  the  dt- 
cumstances  of  the  case,  therefore,  the  term  Kirkcaldy  cannot 
be  conradered  as  tazative.^ 


Judgment. 


Opinion  of 
Court. 


The  Court  adhered,  upon  a  reclaiming  note  for  the  defen- 
ders. 

A  majority  of  their  Lordships  held,  that  the  mandate  was 
not  confined  to  a  power  of  voting  at  the  election  of  factor  and 
trustee,  but  authorised  the  mandatary  generaUy  to  vote  and 
act  for  the  interest  of  his  constituents.    Accordingly,  at  the 
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iMetiBfi  wiiidi  were  held  li^  theot^dilon  il  SiAnUyi  «iri85  May  1^9tk 
at  which  the  m^dhtatf  was  expremlf  authorised  to   apj^ear    '-»-  t  ^^ 
and  act  for  the  ihterest  of  thfe  defeaders,  ^hd  at  whith  ^  was  ^^^^ 
present,  it  was  considered  that  it  would  be  for  the  isterest  of      — —. 
all  parties  that  the  business  of  the  bankrupt  should  be  ^^^nr^^^'f^^^ 
on,  and  a  resolution  tb  tibat  effect  waspassed.    Birt  this  co'aM      ..... 
only  be  done  by  purchasmg  -Rax  to  keep  the  nuichinery  in  Opinion  of 
operation,  which  might  thus  be  considered  as  an  act  of  ordi-  ^ 
nary  administration,  although,  in  the  general  case,  the  pur- 
chase of  goods  was  an  extraordinary  act,  which  required  the 
concurrence  of  the  creditors.      This  purchase,  which  thus 
formed  a  part  of  the  previous  resolution,  was  also  resolved  up- 
on at  other  meetings,  which  were  attended  by  the  mandatary, 
and  in  which  resolution  he  also  concurred.     Considering  the 
terms  of  the  mandate,  it  was  incumbent  on  the  defenders  to 
have  Intended  to  the  proceedings  of  their  mandatary ;  and,  if 
he  appeared  to  exceed  the  powers  conferred  upon  him,  they 
might  hare  withdrawn  the  mandate,  or  hav«  placed  some 
check  upon  him ;  but,  as  they  did  not  do  so,  they  became 
bound  by  his  proceedings,  and  were  of  ooorse  liable  to  the 
pursuer  for  the  price  of  the  flax. 

Lard  Craigiey  on  the  other  hand,  obserred  that,  from  thi 
tenor  of  the  letters  by  Lord  Douglas  and  Mr  Stark,  it  was 
probable  that  John  Brown  had  solicited  authority  to  act  for 
the  defenders  at  the  meetings  which  were  to  be  held  at  Kirk- 
caldy for  electing  a  factor  and  trustee;  and,  if  so.  Brown 
ooiild  only  act  with  effect  in  relation  to  the  ordinary  businesB 
to  be  carried  on  at  these  meetings*  It  was  not  asserted 
that  any  notice  was  given  of  the  resolutions  formed  at  the 
subsequent  meetings  for  purchasing  flax,  in  order  to  carry  ^n 
the  business  in  whidi  the  bankrupt  had  been  engaged.;  apd, 
therefore,  unless  those  resolutions  had  been  acceded  to,  or  ho- 
mologated by  the  defendeis,  it  appeared  extremely  donbtfiil 
Ikow  far  they  could  be  binding  on  them.  What  chiefly  created 
the  difficulty,  as  it  appeared  to  him,  was  the  payment  of  L.^ 
by  the  defender,  Lord  Douglas.  If  the  letter  requiring  pay- 
ment specified  the  piurpose  of  it  to  be  the  discharge  of  the  d^bt 
contracted  for  purchasing  the  flax^  this  would  have  been  sufli- 
cient  to  bfer  homologation;  but  nothing  was  to  be  found  in 
the  record  relative  to  this  matter,  although  the  letters  having 


Digitized  by 


Google 


62a  1>ECISI0NS  OP  THEv  No.  MR 

Si  May  leso.  been  refened  to  as  produced  might  be  oompetenily  Sj^waM 
*— '  I — ^      to  by*  the  pursuer,  if  flivouFSiUe  to  his  dsnund.    Ob  then 
BougUa,  &C.    gi*<Hiud0,  hk  LordsUp  eAtevtwtned  confiideraUe  idoubtb  o£  ftt 
•—      kt^hMutor. 

Bankrupt* 

Lord  dortihumst  QrdiQaiy*  Actt  OvMni^hamfr  Bwihaim^'  0#^  B^gaiHk, 
W,  S.  Agent.  Alt  Sol.-Gen.  (Hope J  Walker.  ,  Walker^  Ridmi> 
sonf  aii^  Melville^  W.  S*  Agents.        S^  Clerkt 

•     c. 


F/jiAyr  DIVISION". 

No.  CXXVII.  26  lf»y  1880. 

Sia  JOHN  ANDREW  CATHCART 
ngainst  »'      • 
GEORGE  JAMES  CATHCART. 

Heritable  and  Moveable. — Tkitst. — A  trust^disp^iMm 
and  settlement  conveying  the  whole  property  of  the  teUa* 
tor^  heritable  and  moveabley  to  trustees,  for  the  paym^t  nf 
the  testator^  debts  and  legacies^  tHth  a  power  of  sde^ 
and  declaring  that  the  residtte  should  belong  to  a  permm 
who  was  the  testator^s  heir^atJaw,  and  hi&  heirs,  who  were 
appointed  residuary  legatees,  and  desiring  the  trusted 
to  ^assign,  dispone,  and  pay  over  the  same  acctyrdimgl^ ; 
and  the  movedbie  property  of  the  testator  being  more  thanr 
sufficient  for  payment  of  all  the  testator's  debts  and  fe* 
^ades,  so  that  the  trustees  did  not  requWe  to  sell,  and 
had  not  even  made  np  titles  io  the  heritable  property-^ 
founds  in  acompetiHon  between  the  heir  «nd  eitentism 
of  the  invmediate  h^r-at4aw,  and  residuary  legatee  of  As 
testator,  the  former  having  predeceased  the  latter,  thai  i^ 
heritable  subjects  not  disposed  of  by  the  trustees  were  io 
be  considered  heritage^  and  went  to  the  heir  4jf  the  red' 
duarff  legatee,  not  to  hie  CJeecuiors.  "* 
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Br  trofit-dispoflition  and  settleiiietit,  the  late  WiUiam  GaN;h-26  May  1830. 
curt  of  Toursconveyed  to  his  brother^  Hugh  CaHticarty  and   ^T^^""^  ' 
Henry  Ritdiie  of  fiusbie,  and  the  acceptor  and  sutfviwr  of  cathcart.  * 
them,  as  trustees,  his  whole  heritable  and  moveable  property^ 


*  vith  the  whole  yodchers,  instructions,  and  cdnreyaiices  ot^^l^^^^ 
^  the  said  debts,  and  the  writs  and  evidents  of  my  said  heri-  Trust. 

*  taUe  est^ites ;  with  power  to  the  said  trustees  to  uplift,  re- 
^  ccive,  and  discharge,  sell,  dispose  of,  and  transfer  the  whole 
<  debts,  means,  estate  and  effects  hereby  conveyed,  and  gene*- 
^  rally  every  other  thing  to  do  thereanent  that  I  could  do  my« 
^  self.^  The  objects  of  the  trust  were,  first,  for  the  pajrment  o£ 
the  testotor^s  debts,  death-bed  and  funeral  expenses ;  second, 
&r  the  payment,  of  legacies  to  certain  persons  therein  named ; 
third,  for  the  payment  of  such  farther  legacies  as  he  should 
direct  by  a  writing  under  his  own  hand ;  ^  and,  in'  the  fonrth 

*  place,  whatever  residue  or  reversion  shall  then  remain  of  my 

*  said  means  and  estate  shall  belong  to  the  said  Hugh  Cath* 

*  cart  and  his  heirs,  whom  I  hereby  appoint  my  residuary  le« 
^  gatees ;  and  I  direct  my  said  trustees  and  executors  to  disr 
^  pone,  assign,  and  pay  over  the  same  to  him  and  his  heirs 

*  accordingly.^ 

Mr  Cathcart  died  in  1837*  ^^  brother,  Hugh  Gathcart, 
had  predeceased  Mm;  but  Mr  Ritchie,  the  other  trustee  named, 
entered  upon  the  management  of  the  trust-estate,  ^he  personal 
property  left  by  the  testator  was  found  more  than  sufiieient  to 
pay  all  his  debts  and  legacies,  leaving  a  very  conaderaUe  re- 
version; so  that  the  trustee  had  not  Ibimd  it  necessary  to 
encroach  on  the  heritable  property,  and  had  not  even  made 
up  titles  to  it  In  this  situation,  the  question  arose  whether 
tins  heritable  property  was.. to  be .  considered  heritage,  and 
descend  to  the  heir,  or  be  considered  as  part  of  the  moveaUes, 
and  go  to  the  executors  of  Hugh  Cathcart.  To  asoertatn  to 
whom  that  property  should  be  conveyed,  the  trustee  brought 
ttus  process  of  multiplepoinding,  in  which  claims  were  lodged 
both  for  the  heir  aad.the>  executors. 

Pleaded  for  Sif  J^hn^  Andrew  •  Catbeart,  the  heir  of  Hugh  Heir't  Pleas. 
Cathcart^ 
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nM9j\m.  If  Hn^  CaOcsrt  liad  sonriyed  William  Catlicart,  die 
.  ^  ^  maka*  of  the  tnitt-BettiliemeRt,  he  would  have  been  eptiUed  to 
Cathcart  '     <^  <^  the  tmsleefl  to  denude  in  kis  &yoiv  of  the  heritabb 

; estate  left  hy  the  truster^  and  to  aocoimt  to  him  for  the  raadoB 

M^veabie.       ^  ^^^  moveable  estate. 

TrutL  The  object  of  the  trust  was  n<ft  the  distmbution  of  the  eMt 

fleii'B  Pleas.  '**^*'^  *  variety  of  hefin,  whtire  it  might  be  neoetear^  to  rea- 
J«ae  .the  instate  and  ccmvert  it  into  money.  The  only  object  tht 
Atotajtor  had  was  HA  p^rment  of  his  debts  and  the  kgaoaa  be- 
queathed or  to  be  be(|iitathed«  When  that  was  done,  the  pur* 
fpses  of  the  trust  weiw  at  an  end.  It  "Wbb  neeessary  to  give 
ithe  trustees  power  to  sdU  in  ease  the  moveable  fimdd  had  aot 
Itoeft  sufficient  for  the  special  pulpeiBes  of  the  trust;  bilitwis 
nfendy  a  power  to  sell  that  waa  ^ven  to  tbe  tmstees— tfam 
Iras  to  direotioji,  either  implied  or  expressed^  that  tiiey  ahoald 
sdl  $  and  the  tihistees  could  not  eiEercise  Aat  power,  when  tte 
purposes  of  the  trust  did  not  reqpiire  it,  and  where  it  vtt 
neitiier  expedient  nor  necessary  to  do  so  in  the  due  managansDl 
of  the  estat<%  the  personal  funds  being  -quite  nifficieot  lur  d  dis 
piorpoees  oMtte»q)Iated  by  lite  testator* 

When  the  debts  and  kgades  were  paid,  the  reridue  is  i^ 
dared  to  belong  to  Hugh  Cathcart  and  his  heirs,  and  the  true* 
tees  tte  directed  to  pay  over  the  residue  to  them  acoording^j* 
From  the  moment  the  debts  and  legacies  were  paid,  the  vendal 
Is  declared  to  bdong  to  Hugh  Cathcart  His  right  Am  w» 
to  the  ipsa  corpora  of  the  reversion,  whether  that  consisted  of 
moveables  or  heritage ;  and  that  there  might  be  heritable  sab* 
jects  in  the  reversion  is  contenq[dated  by  &e  concluding  woidi 
of  the  dausa,  where  the  trustees  are  directed  <  to  dispone,  as* 
^  sign,  and  pay  over  the  same  to  him  and  his  heirs  according* 
<  ly^— clearly  contemplating  that  tiiero  might  be  both  heri- 
table and  moveable  aulgects. 

There  could  be  no  doubt  that  this  subject  wouM  be  held  lie* 
titable  had  it  not  been  for  the  intervention  of  tiie  trust;  Stakj 
II.  1.  2.  If  the  conveyance  had  been  direct  to  Hugh  and  Hi 
heirs,  burdened  with  the  debts  and  legacies,  there  could  be  no 
question  about  the  matter.  The  creation  of  a  trust  inter  vivos 
does  not  afieet  the  nature  of  the  radical  right  of  the  trustor,  the 
trust  being  a  mere  temporary  urangement  to  serve  a  particulat 
purpoae.  A  trust  constituted  for  payment  of  debts  has  not  been 
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held  to  denti^*»  thfe  granter  of  his  right  as  ptoipA^^T^  po  las  i»26  May  l83a 
deprive  him  of  his  freehold  qualification ;  Lockhart  «.  Wfai-^^^^  ^ 
gate,  19th  Feh.  1819.    Neither  does  the  creatioa  of  a  thust  for  Cathcart 

temporary  purposes,  hy  a  disposition  of  heritage  mortis  causa,       . 

affect  the  nature  of  the  right  vested  in  the  person  to  "whem  the  Moveable. 
trust-suhj^cts  are  uhimately  destined,  and  in  whose  :fiivottr  the  ^'^^• 
trustees  are  to  denude.     The  snhstantial  right  Is  in  the  person  Heir's  Pleaa 
of  the  donee ;  and  where  the  subjects  of  that  right  are  herita- 
ge, his  right  to  them  and  his  interest  in  the  snocesBion  ean  be 
no  other  than  an  heritable  interest.     This  was  decided  in  fhe 
tese  of  Durie  v.  Coutts,  30th  Nov.  1791  (Mof^.  4624,  and 
5595)  ;  and  upon  the  same  authority  later  decisions  have  heed 
pronounced ;  Davidson  v,  Kyde,  20th  Dec.  1797  (Mot.  55^7) 
affirmed  on  ap]^i ;  and  Barrel  t.  Burrel,  14th  Deo.  182S ; 
Dick  V.  Gillies,  4th  July  1828. 

Thists  of  k  different  kind  have  occurred,  where  the  paitico* 
lar  purposes  of  the  truii;  make  it  clear  that  the  interest  of!  par- 
lies is  a  moveable  interest,  and  descendable  to  heirs  In  mohill« 
Bus.  Such  a  case  was  Angus  t^.  Angus,  6lh  Dec.  1825 ;  bat 
in  the  opmion  expressed  by  the  Court  there,  the  distinction  bo« 
tween  that  case  and  the  case  of  Durie  was  clearly  pointed  out, 
and  the  authority  of  Dune's  case  esrpressly  i^ecognised.  In  tbe 
case  of  Angus,  the  trustees  had  no  discreti<m  as  to  scdHng ; 
they  were  obliged  to  sell ;  for  without  doing  so,  they  could  not 
have  accomplished  the  purposes  of  the  trust. 

It  has  been  argued  that  the  nature  of  the  diligence  by  whidi 
Hugh  Cathcart's  interest  might  be  attached  must  regulate  the 
nature  of  that  interest  in  a  question  of  succession  ;  and  deci- 
sions have  been  quoted  to  shew  that  arrestment  was  tiie  habile 
diligence.  But  that  test  is  not  applicable ;  and  the  cases  quot- 
ed by  the  executors  do  not  apply  to  the  present.  In  Grienon 
V.  Ramsay,  25th  Feb.  1780,  (Mor,  769)  the  ri^  of  the  cre« 
ditor  was  a  mere  personal  right,  and  moveable  in  suoceBsion  i 
and  the  same  was  the  case  in  Douglas  v.  Mason,  29th  June 
1796,  CMor.  16,  213)  ;  Kyle's  Trustees  f>.  Whyte,  14fli  Nov- 
1827. 

In  all  these  and  similar  cases  the  jus  crediti  under  the  t^usi^ 
deed  attaches  to  what  is  in  itself  moveable.  The  creditorti^ 
claim  against  the  trustee  was  merely  for  a  sum  of  money  hi 
payment  of  a  debt ;  there  was  no  other  interefit  under  tibe  tresti 
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Cathcart  o, 
Cathcart. 

fferitable  and 

Moveable* 

Trust. 

Hein  Pleas. 


26  May  1830.  deed;  and,  therefore,  whether  fhe  trast-estate  vras  heritable <Mr 
moveable,  this  jus  credit!  could  xiot  be  attached  hj  any  other 
diligence  but  arrestment. 

But,  eveu  although  Hugh  Cathcart^s  right  under  the  trust- 
deed  could  be  attached  by  arrestment,  its  heritable  nature  in  a 
question  of  succession  would  not  thereby  be  affected.  A  sub- 
ject may  in  its  own  nature  be  heritable  aa  to  succession,  which 
yet  may  be  attached  by  arrestment,  because  it  may  be  made  the 
proper  subject  of  a  furthcoming.  Thus  a  sum  in  a  personal 
bond,  accompanied  with  a  real  burden  declared  in  the  dispo- 
sition in  favour  of  the  debtor  is  heritable  as  to  succession ; 
Cuthbertson  v.  Barr,  7th  March  1806  ^Jf or.  App.  Service 
and  Conf.  No.  2.) :  Yet  it  may  be  conveyed  by  a  simple  as- 
signation of  the  personal  security;  Miller  «,  Brown,  7th 
March  1820,  (not  reported ;  but  see  BeU^  I.  691 J  ;  and  the 
sum  might  be  attached  by  arrestment ;  Stair^  IV.  50,  24, 

If,  tihen,  Hugh  Cathcart  had  survived  his  brother,  he 
would  have  been  ^titled  to  have  called  upon  the  trustees  to 
oonvey  to  him  the  residue,  both  in  heritage  and  moveables,  af- 
ter paying  the  debts  and  legacies.  He  might  have  prevented 
the  trustees  making  up  a  title  to  the  heritable  subject  after  the 
purposes  of  the  trust  were  answered,  and  might  himself  have 
made  up  a  title  in  character  of  heir  of  the  deceased.  If  sucli 
would  have  been  the  character  of  his  right  to  the  estate  if  he 
had  survived  his  brother,  the  succession  to  him  must  be  re« 
gulated  by  the  question  as  to  what  would  have  been  the  na- 
ture of  his  right  had  he  himself  survived ;  and,  therefore,  the 
heritable  succession  must  descend  to  his  heir-at-law,  and  not  to 
the  executory. 


l^zecuton* 
Pleas. 


Pleaded  for  the  executors— The  trust-deed  confers  upon  the 
trustees  the  most  ample  powers  of  selling ;  and  in  this  questioQ 
there  can  be  no  difference  between  a  power  and  a  direction  to 
sell.  The  truster  has  not  desired  the  legacies  to  be  paid  out  of 
one  property  rather  than  another ;  and  the  trustees  might  have 
sold  the  land  conveyed  to  them  whenever  they  entered  upon 
the  trust,  and  paid  the  legacies  from  the  proceeds.  The  main 
object  of  the  trust  was  the  payment  of  debts  and  legacies ;  bat 
he  could  not  tell  what  the  amount  of  these  might  be,  and^ 
iherefqre,  he  must  have  contemplated  the  conversion  of  his 
whole  estate   into  money.     The  right  confcrr**    uwn  Hugh 
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Cathcart  watf  not  to  any  specific  subject,  but  merely  to  fiucli^^  Maj  l8da. 
residue  as  might  appear  at  the  debit  of  'Ae  trusttes  after  satid-^  V^  "^ 

*  •         t         *,♦  *     *  ^       .         .  Cathcart  »- 

tymgthe  other  purposes  of  the  trust,    in  granting  ft  trust- Cathcart. 

deed,  the  trrfster  may  either  order  thfe  tmstee  to  hold  a  parti-      ; • 

cular  subject  foif  a  party  named,  as  tras  the  case  of  Durie  and  juw^^/ 
Coutts,  or  he  may  confer  a  mere  jiis  crediti  on  the  party  ^""^ 
&youred,  n^hich  is  merely  a  right  to  call  the  trustee  to  account,  j.j^g^J|^, 
as  is  th6  case  with  this  trust-deed.  The  truster  did  not  give^leas. 
any  specific  subject  to  the  heirs  and  successors  of  Hugh  Cath- 
cart. He  conferred  on  them  merely  a  jus  actionis,  making 
them  creditors  of  his  trustees,  not  for'  a  spi^cific  subject,  but 
generally  for  the  residue.  Hugh  Cathcart,  supposing' he  had 
a  vested  right,  could  liot  have  alienated  any  particular  subject 
which  had  been  conveyed  to  Ae  trustees  ;  he  could  only  have 
conveyed  his  right  to  whatever  residue  drrevei'sion  might  be  in 
their  hands.  This  shews  that  he  had  merely  a  right  to  call  the 
trustees  to  account  fOr  their  management,  and  to  compel  them 
to  execute  the  trust.  Although  in  some  respects  there  may  be 
a  distinction  between  trusts  inter  vivos  and  trusts  mortis  causa^ 
yet  there  is  no  difference  in  so  far  as  regards  the  rights  of 
parties  claiming  under  theni.  The  right  under  both  of  them  * 
must  be  governed  by  the  satne  principles  in  regard  to  transfe- 
rence and  succession  ;  indeed  this  is  settled  by  express  authority. 
Trusts  of  this  description  only  came  into  such  frequent  use 
about  the  middle  of  last  century,  and  then  various  questions 
occurred  as  to  the  right  of  claimants  under  the  trust  being 
heritable  or  moveable  ;  and  thiis  question  was  brought  out  by 
ascertaming  the  proper  diligence  by  which  the  right  of  the 
claimant  could  be  attached.  If  the  right  was  heritable,  it 
could  only  be  attached  by  diligence,  creating  a  nexus  on  the 
subject  itself ;  if  personal,  it  could  only  be  attached  by  per- 
sonal diligence,  interpelling  the  trustee  from  parting  with  the 
property.  This  question  was  fully  discussed  in  Grierson  t>. 
Ramsay,  25th  Feb.  I78O  (Mor.  759)  where  it  was  decided 
that  the  right  of  a  claimant  under  a  trust  was  merely  personal. 
The  same  principle  T^ais  recognised  in  the  later  decision  of 
Kyle's  Trustees  v.  Whyte,  14th  Nov.  1827. 

The  authority  of  these  decisions  is  not  affected  by  the  case 
of  Durie  and  Coutts,  referred  to  by  the  heir.  A  great  difference 
of  opinion  existed  on  the  Bench  in  that  case,  and  it  has  not 
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2d  Miaj  1830.  been  implicitly  fbUowed.  But,  fartlier,  iiicie  were  dieDOh 
stances  in  that  ease  which  do  not  occur  in  the  prasent;  ud  it 
seemed  to  be  held  that  Ae  right  of  Jane  Durie  was  not  a 
mere  jus  crediti,  but  was  a  right  to  the  specific  sul^ect  itself; 
and  it  was  held  that  that  was  the  principle  of  the  decisioa  i« 
the  subsequent  caae  of  Angus.  The  authority  of  the  ease  of 
Dune  was  mu<^  canvassed  in  the  case  of  Russet  o.  M^Dowal 
and  Selkrig,  6th  Feb.  1824,  where  a  right  arisiag  under  a 
trust4eed  was  found  to  be  merely  a  just  crediti.  And  the 
same  doctrine  has  been  recognised  in  the  eaee  of  competing 
diligjmce  by  arrestment  and  adjudication,  in  the  case  of  Wik 
son  V*  Smart,  31st  May  laOO^  and  in  the  earlier  case  of  Doug- 
las V.  MaSBon,  29th  June  1796  (Mw.  16,213).  And  preciselj 
the  same  question  as  the  present  occurred  in  the  ease  of  Angus  %> 
Angus,  6th  Dec  1835,  where  every  principle  mi^rial  to  the 
present  case  was  fiilly  discussed,  and  where  the  heir  in  mriiiii- 
bus  was  preferred.  Wherever  trustees  are  empow«'ed  to  d# 
any  thing,  they  are  held  in  regard  to  suceessioii  to  have  d(»e 
it.  This  was  decided  in  the  case  of  JJHOl  «.  Gillies,  4th  Jiilr 
1828. 

The  Lord  Ordinary,  upon  advising  cases,  found  ^  that,  al- 
though the  late  Mr  Cathoart^s  trust-deed  eon^^s  a  power  U 
sale  on  the  trustees,  it  contains  no  direction  to  seli :  Finds 
that  this  power  was  given  for  the  purpose  of  paying  deto 
and  I^acies,  but  not  for  the  purpose  of  dividing  the  residue^ 
whidi,  it  is  declared,  shall  belong,  at  the  conclusion  of  the 
trust,  to  the  truster^s  heirs  at  law :  Finds,  in  the  ciitnua- 
stances  of  the  case,  that  it  was  not  necessary,  expedient)  or 
consistent  with  the  ererdse  of  sound  discretion,  for  the  tms- 
tees  to  sell  the  heritage ;  and  accordingly  no  part  of  it  was 
sold:  Therefore,  prefers  the  claimant,  Sijf  John  Andror 
Cathcart,  to  the  subject  in  medio,  and  decerns  in  the  prefe- 
rence accordingly.^ 


Judgment* 


Opinion  of 
Court* 


Against  this  interlocutor  the* executors  reclaimed;  butfAe 
Court  unanimously  adhered.  ^ 

Lord  President — This  trust-deed  merely  gives  a  power  ^ 
the  trustees  to  sell ;  but  there  is  no  part  of  it  that  can  be 
coostmed  into  an  express  diieotion  to  do  so.      Thete  was 
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good  reason  for  giving  a  poirer  of  sale.    He  had  reserved  to  20  May  imfc 
himself  the  power  of  leaving  additional  legacies ;  he  could  not    """"nr"*^ 
say,  at  the  time  of  executing  the  deed,  what  these  or  his  debts  (;i^^lj^^^ 

might  amount  to,  nor  what  might  be  the  extent  of  his  pttvonid      

funds  at  his  death ;  and,  therefore,  it  was  proper  ta  give  his  ^^^^J^*^ 
trustees  power  to  sell  in  case  that  should  have  been  found  to  Tnut. 
be  necessary.     But  whep  the  clause  as  to  the  disposal  of  the     . 
residue  is  considered,  the  case  seems  very  clear.    He  declares  Court, 
the  residue  to  belong  to  his  brother  and  his  heirs ;  but  he  does 
not  stop  there,  but  expressly  directs  his  trustees  to  dispone^ 
assign,  and  pay  over  the  same  to  them.  This  expression  clear- 
ly  contemplates  that  the  residue  might  have  consisted  of  heri-  ' 

tage ;  and,  therefore,  I  think  the  interlocutor  right. 

Lord  Balgray — This  is  rather  an  intricate  question.  It 
involves  important  principles,  which  have  been  frequently  nu- 
tated, particularly  in  cases  where  trusts  have  been  created  in 
&vour  of  third  parties.  Where  there  is  a  mere  jus  actionis, 
which  only  confers  a  power  to  call  trustees  to  account,  the 
right  is  merely  a  jus  credit! — a  moveable  right,  whether  the 
subject  of  the  trust  be  heritable  or  moveable.  But  there  may 
be  combined  with  that  right  or  jus  actionis,  a  right  in  fa- 
vour of  the  heir  or  residuary  legatee,  creating  in  his  favour  a 
nexus  upon  a  particular  heritable  sulject,  and  of  which  he  cam 
call  upon  the  trustees  to  denude,  after  the  pwpoeee  of  the  trast 
are  ended.  Such  a  nexus  may  exist,  although  the  tmstoes  at 
the  same  time  may  have  a  power  of  sale,  in  case  that  ntay  be 
necessary  for  the  other  and  primary  purposes  of  the  trust. 
Now,  the  question  is,  in  this  case,  whelher,  after  the  payment 
of  the  debts  and  legacies,  there  was  a  right  to  Ae  hecitable 
subject  in  the  heir  at  law  ?  I  think  thwe  was ;  because  it  is 
declared  that  the  moment  these  legacies  and  debts  were  paid, 
the  residue  belonged  to  him ;  and  I,  therefore,  think  it  was  the 
btention  of  the  testator  to  create  this  right  in  the  heir  at  law 
bom  the  beginning,  and  that  the  interlocutor  of  the  Lord  Ofr 
dinary  is  quite  right.  • 

Lord  Gillies  concurred.  His  Lordship  conadered  that 
Qiere  could  be  no  doubt  as  to  the  intention  of  the  truster. 

Lord  Craigie — Clearly  there  was  no  express  direction  t0 
lell ;  and  I  think  no  intention  that  the  heritable  property  should 
W  sold  if  the  ^personal  fund  wacr  sufficient  £ar  answering  the 
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M  May  1830*  other  puTpo^  of  the  trust.    As  to  the  worda  ^  nddtiaiy 

j^  *  legatees^*  they  were  quite  superfluous,  or  can  only  be  congider- 

Cathcart.  *     ^  ^  giving  t^  party  favoured  a  right  to  call  on  the  trustee 

to  convey  over  the  residue  of  the  moveables  as  well  as  die 

heritage. 

Lwd  Carehoute^  Ordinary.  Act  SoL^Gen.  (ffope)  A.  WNetU.  Hmdm 
Campbelly  ^  Calhcart^  W.  S.  Agents.  Alt.  Jamestm,  W,  A,  G,  { 
E.  miisy  Agents         2>.  Clerk. 

T. 


SECOND  DIVISION. 

No.  CXXVIII.  26  May  1830. 

MRS  ROY  AND  Others 

against 

THOMSON. 

Oath  of  Paety. — ^Bill  of  Exchange.— -4  debtor  sued  on 
a  prescribed  bill  granted  by  him  for  behoof  of  the  repre- 
sentaiivee  of  a  deceased  creditor ^  having  deponed^  on  a  re- 

.  ference^  that  he  had  paid  the  balance  alleged  to  be  due  to  the 

.  eldest  son  and  heir  of  the  deceased*s  family  ^  to  ho  he  under* 
stood  had  been  authorised  to  receive  payment,  but  unthout 
taking  a  receipt^  and  it  being  admitted  by  the  pursum 
that  no -demand  had  been  made  for  principal  or  interest 
during-  eleven,  years  ;^— found  that  the  oath  teas  negafUe, 

:    of  the  claim* 

Anderw  Thomson,  having  obtained  a  loan  of  L.1200  from 
Peter  Roy,  granted  a  bill  to  him  for  this  sum.  Roy  died  with- 
out receiving  payment  of  th^  bill ;  but,  in  lieu  thereof,  Thom- 
son, jointly  with  Oliver  Gourlay,  granted  another  bill  for  tie 
«ame  amount,  dated  16th  November  1814,  and  pa}^ble  one 
.4ay  after  date,  to  George  Condie,  writer  in  Perth,  for  behoof 
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of  'Rofs  representatives.    On  the  l>ack  of  this  hill  were  marked  26  Maj  1830. 
two  payments,  one  of  L.SOO,  on  16th  June,  the  other  of    '^■'V"^    . 
L.300,  on  7th  December  18ld.     These  payments  were  made^^Jm^.''" 
in  consequence  of  very  pressing  demands  by  Mr  Condie,  act-  ■ 

ing  as  agent  for  Roy^s  widow  and  younger  children,  in  a  cor-  ^^  ^J*^^^* 
respondence  with  Mr  Thomson'^s  s<m,  which  took  place  shortly  dbn^. 
after  the  fiulure  of  Gourlay,  the  cautioner  in  the  bill.     Thus, 
on  the  6th  November  1816,  Mr  Thomson,  in  answer  to  a 
letter  of  Mr  Condie  requiring  pnjrment  of  the  balance  of  the 
bill  at  the  following  term  of  Martinmas,  writes  in  these  terms : 

*  As  Mr  Roy,  junior,'  (the  creditor's  eldest  son)  *  seemed  all 
^  along  disponed  to  put  us  to  as  little  inconvenience  as  possible, 
^  and  after  the  partial  payment  that  was  made,  I  was  in 
^  hopes  that  the  other  parties  concerned  would  also  have  been 
^  inclined  to  give  some  further  indulgence.  This  I  trust  Ti'iU 
^  be  granted;  and  if  accommodation  to  the  whole  extent  cannot 
^  be  given,  I  would  pay  the  one  half  at  the  old  term,  and  the 

*  remainder  I  would  endeavour  to  give  you  at  Candlemas,  by 

*  which  time  I  shall  be  in  possession  of  a  considerable  sum 

*  due  to  my  father,  which  I  expect  will  be  paid  on  or  before 

*  20th  December.'  Mr  Condie,  on  the  11th  November,  re- 
plied as  follows : — *  From  your  former  letters,  I  certainly  de- 

*  pended  on  a  final  settlement  of  the  debt  due  by  your  Ikther 

*  to  Mr  Roy's  representatives,  and  had  made  arrangements 

*  accordingly.    Mr  William  Roy,  being  heir  of  his  father,  has 

*  no  concern  with  the  executry  fiinds,  which  belong  to  the 

*  younger  children.  Although  the  want  of  the  money  just 
^  DOW  is  certainly  a  great  disappointment,  yet,  as  I  have  no 

*  wish  to  discommode  your  father  or  you,  could  it  be  avoided, 
^  if  you  pay  up  the  half  of  the  balance  at  the  old  term,  and 

*  the  remainder  at  Candlemas  next  as  proposed,  I  will  endea. 

*  vour  to  get  matters  managed  in  the  meantime.*  On  the  7th 
December  following,  Mr  Condie  wrote  to  Mr  Thomson,  junior, 
acknowledging  receipt  of  the  second  payment  marked  on  the 
bilL  No  fitrther  correspondence  took  place  till  1827,  when 
it  was  renewed  by  Mr  Condie"  claiming  the  balance  of  the  bill,' 
with  interest  from  Martinmas  1814.  Thereafter,  an  action 
concluding  for  payment  of  the  alleged  balance  and  correspond- 
ing interest  was  brought  by  the  widow  and  younger  children 
of  Roy,  against  Thomson,  the  original  debtor  in  the  bill.  The 

Vol.  V.  S  s 
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le May  1830,  de&Qder  JlUited  th»t  hp  ^  jf^A^^e  iirho^f  ,4j^|(t^i|),th^]b|Il, 

^^-nr^^   priiicipal  ajipid.  iuter^ti,,  aad  pjiea^ed  t>at  t^e ,  document  ^w^ 

Thomson.*''     pr«SC|rih^..    The,.pwsi;^er8  fix^n  referred  re^tuigy^win^  to  his 

oath,  4idn[utluigat  the, aaine. time  jthat  they,  oug^t  to  have j^iyen 

x^if^T'*'^  aFe4it  fopthe  j^"»  interest  previous. to  Mar^mj^  1816. 
The  defender  ad^rdiQgl^.  emjitted  fi  depoei^if^p,  in  which,. 
after  eUnding  to  the  paymente  marked  on  the  bill»  ^  and  to  a. 
proposal  made  by  aome  £riend  of  Mr  Boy'^e  family,  that  tlf e  re- 
i^ainder  should  be  allowed  to  lie  in  the  deponeiptV  hasd^,  fiur 
Mrs  Boyd's  behoof  he  states  that.  ^  a  short  time  thereafief^  he 

*  received  notice,  whether  verbally  or  ii^  wntbg^^e  does  not 

*  now  recollect,  that  Mrs  Roy  could  not  want  the  money : 
^  That  he  does  not  recollect  from  whom  he  fe^^ed  this  up- 
^.tice,  but  he  rather  thinks  that  it  mjus^.  have^lte^  from  the 

<  late  Mr  Boy^s  eldest  son;  and,  if  so,  i,t  mu^t  have  been 
^  verbal,  as  no  communication  in  writing  pasi^  I>e,t^eeja^  tjhem: 

<  That  after  this,  the  deponent  miade  arrangi^m^Qts  fo^^  j>r9qir- 
*,  ing/the  money,  and  thereafter  paid  it,  he  caoapt  s^y  tq  whop, 

<  but  he  thinks  it  was  to  young  Mr  Boy :.. That. it. y^ not 
^^  paid  at  Perth,  but  he  thinks  at  Kinros;?  or  F{dk,lajii4,.wlf^ 

<  he  had  beea  accustomed  to  meet  yoyi^  Mr.  Bof  f  Tbat^npoa 

*  this  occasion,  the  whole  balance  of  the  bill^i  inpiudii^  in- 
^  terest,  was  paid  up :  That,  when  the  jmon^y,  y^f  p^d,  the 

*  deponent  did  not  receive  yp  the  bUl,  which  ^as  not.  at  band ; 
^  but  that  it  was  promised  to  be  sent  to  him;  and  th^t  hie  thinks 
^  he  got  no  receipt  for  this  money :  That.the  deponent  never, 
^  at  any  time,,  got  receipts  for  the  intei^est  paid  on  this  or  the 

<  preceding  bill,  as  he  and  Mr  Boy  were  in  t^nu^  of  confi- 

<  deniae  with  each   oth^.;    and  ,th,e   d,eponenf   never,  evea 

*  saw  the  bill  itself  sinoa  it  was  ji;rai»ted  ^u^ ,  this .  day. 

*  Being  interrogated^   Whether  Jtie  ..wpuld  l^y^.  p^id  the 

*  money  to  any  member  of  Mr  .iBpy's.familyi  ^la^ith  irhfNa 

*  he  was  not  aocpi^^nted^  withqH^.^l^t^ing  ^.  fpcejpt^/^  4e* 

<  pones.  That  h^  would  i^)t.ha,¥:e.  pa^^  ;t;he  j(npnf^^i(Q.a 

<  stranger  without  a  receipt;^  but  that^^  if  ^e  .l^d  known 

<  the  person  to  come  from  Mr  Boy>  .^d^t  ^n,  j^  had,  that 
(  confidence  in  Mr  Boy,  in  not  sending  an  improper  jperson, 

*  that  he  would  have  paid  it  without  taking  a  receipt :    That 

<  the  deponent  is  satisfied  that  the  person  to  whom  he  paid 

*  the  money  was  either  Mr  Boy's  eldest  son,  or  some  person 
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*•  autioAseaby  hiiri'of'by  iVfrtf  Hofio  f^eHi  ft  {  and  he  ra-  26  Mar  isso. 
«'ther  tfimlcs  It  xi^as' Mi^'Roy  f6^''Tfh6fiii'  tW'^toriey  wasr     ^-^y--^ 
'VaiiteiiVThat'rio  wrJtteii  aiitfioHiyfrbfai' either  of  these ^j^'^;^^^;''- 
^  pcrgons  was  exbilited  to  him  At  thfe  tlme^  aiii'tlie  fle^nent  ■ 

«  IS '  ^uite  sure  that*  the  morifey  ^2(3  iicrt;  paid  *o  Mrs  Hoj  per-  ^'*  j/  ^^''^if* 

*  sonally.'    Depones,  That  it  'cotraisfts   n^Mh  the  deponent's  cAa^^*, 
«  knoii^ledg^lihat,  in  th^  year  1816,  th^  lite  Mr  Hoy's  repr©. 

*  sehtatives  were  requested  hy  the  deponent's  8€tf,  netittg  on 

*  his  behalf,  to  graht  some  Adstf  in  the  payment  of  the  fore*. 
^  said  l^ill,  as  it  waer  not  convenient  for  the  deponent  to  pay 

*  it-    Depones,  That  he  has  no  recollection  how  the  money 

*  with  which  the  last  payment  was  made  was  got :  That  at 
^  that  tiniie  the  deponent  waft  tinder  the  necessity  of  borrowing 

*  considerable  siims  of  money,  and  it  is  probable  that  the  mo- 

*  ney  might  hare  been  procured  in  that  Iray :  That  the  depo-' 

*  iient  has  iio'^t^te  of  accounts,  or  means  of  ascertaining  the 
'  toms  of  inoney  borrowed  by  him  at  that  time :  That,  in  the 

*  book  before  referred  to,  and  noir  exhibited,  there  is,  under 
^  date  the' 2^d  December  ldl4,  a  state  of  the  deponent's  afikirs, 
*'  in  trhi^h  there  is  entered,  as  a  debt  due  by  the  dei)onent,  a 
<  sum  6l^  t..l206  due  to  Mr  Roy  in  Mains  of  Condie :  That 
«■  ther^lsno  entry  rdatfve  to  the 'payment  of  L.SOO^  esrcept 

*  the  ohe  above  referred  to :    That  there  is  no  entry  in  his 

*  books  Mative  to  the  L.300  paid  by  his  son,  lior  is  tbeife  any 
'  entry  iA  his  books  of  the  balance  of  the  bill  paid  by  himself, 
'  as  alxive  depOnM  t6 :  That  the  book  now  eichibited  contains 
^  a  general  sta(!e  of  his  disbursements ;  but  tiiere  are  many 
^  omissions  in  it,  and  some  of  them  to  a  very  considerable 

*  amount:"  That,  ib  the  sttite  above  referred  to,  there  are 

*  several  ehtriik  bf  diebts  due  by  the  deponent,  which  have 
^  beeti  stncfe  '^aid;^  although  'the  payments  itfe  not  entered: 

*  That  theife  is  i  faarfeing  in  pencil  *  P«l.'  opposite  to  the  entry 
«  Of  ^&fd  debt  in  the  state  of  fi(s  affidts  in  181 4r,  which  is  the 
^  marking  referred  ib'ik  the  defences :  That  the  said  maiidng 
^  was  inade  by  th^e  depOheif^  son  silbsequent  to  Ihe  payment 
^  of  the  debt,  and  at  the  de^nent's  desire,  and  in  his  presence, 
^  and,'  as  he  tMi&iJ,  senreral  years  ago :  That  there  are  similar 
^  markings  in  pendl  opposite  to  four  other  entries  of  debts  im« 
^  mediately  preceding,  w;hich  are  also  paid,  and  whicli  mark- 
^  ings  were  in  like  manner  made  by  the  deponcnt^i  son  in  hia 
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St  May  Y830.  *  presence,  but  that  he  cannot  say  whether  all  these  maikiiig» 
^^v^*^     *  were  made  at  one  time :  That  the  sums  which  are  so  mariced 

Tholi^.*'  *  ^^^  pa**  •^  dififercnt  periods,  and  the  state  above  aUuded  to 
■      ^  is  the  last  stale  of  the  kind  which  the  doponent  made  Tip : 

Ibiu^eJ^^  *  '^^*  ^^^  person  abwe  described  as  Mr  Roy's  eldest  son  was 

dkmffe.  <  &e  person  who  wm  in  tl\e  practice  of  coming  to  the  market 

^  with  the  late  Mr  Roy ;  and,  after  his  father^'s  death,  the  de< 
*'  ponent  always  considered  him  as  his  father^s  heir,  and  under^ 
'  stood  him  to  have  succeeded  his  fether  in  the  lands  of  Mains 
<  of  Condie ;  but  as  to  the  right  to  the  debt  contained*  in  the 

*  foresaid  biU  he  Imew  nothing.^ 

The  Lord  Ordinary  *  found  the  oath  negative  of  the  iiM 

*  libelled  being  resting  owing ;  and  therefore  assoilzied  the  de- 
^  fender,  and  found  him  entitled  to  expenses.^ 

This  interlocutor  having  been  reclaimed  against,  the  Court 
ordered  cases,  in  which  it  was-~ 
PuTsuen*  Pleaded  for  the  pursuers — The  facts  sworn  to  on  a  refereace 

of  resting  owing,  £rom  which  payment  or  satisfaction  of  the  debt 
is  inferred,  must  be  relevant,  or  such  as,  if  proved  aliunde,  or  ad- 
Biitted,  would  shew  tibat  the  obligation  was  legally  extinguished ; 
A  V.  B,  26th  Feb,- 1761,  KUk:  vope  Proof,  (Mor.  12,475); 
Fraser  v.  Eraser,  27th  June  1809 ;  Gordon  t^.  Cnsigne,  3d 
Jan.  1674,  Stair  (Mor,  13,334);  Brown  «j.  Dow,  23i  Dec. 
1707,  JForftes  (Mor.  13,224);  Stewart  t).  Stewart,  6th  Dec. 
1823.  Whare  the  debt  is  said  to  have  been  paid,  not  to  the  cre- 
ditor, but  to  a  third  party  on  his  account,  it  must  appear,  and 
this  otherwise  than  from  the  deposition,  both  that  the  credi- 
tor authorised  such  payment,  and  that  the  alleged  pajment 
was  actually  made;  Hay  v.  Fulton,  21st  Jukie  I786  (Mw^ 
13,220). 

In  the  present  ease,  the  deposition,  supposing  it  true, 
would  not  have  afforded  a  relevant  defence.  The  defender 
depones  that  he  paid  tike  balance  of  the  bill,  but  he  caimot 
say  when  or  to  whom,  although  he  thinks  it  was  paid  \o 
young  B4iy,-  who  was  Ae  only  member  of  the  family  witb 
whom  he  was  aoquainted,  or,  if  not  to  hhn,  he^  is  satikled  it 
was  paid  to  some  person  authorised  to  receive  it  either  by 
young  Boy  or  Mrs  Boy;  but  that  no  written  authority  from' 
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either  of  these  persons  was  exhibited  to  him:  That,  when  the 26  May  ifiso. 
money  was  paid,  the  bill  was  promised  to  be  sent  to  him ;    ^-nr*^ 

*  and  he  thinks  he  got  no  receipt  for  this  money/    He  ad^  Thomson^' 
mits  also,  that  he  always  considered  young  Boy  ^  as  his      -.^ — 

*  fether*s  heir,   and  understood  him  to  have  succeedal  his  2!^  HF^^ 

JStU  of  ESm 

^  &ther  in  the  lands  of  Mains  of  Condie."*  He  no  doubt  adds,  change. 
that,  *  as  to  the  right  to  the  debt  contained  in  the  bill^  he  knew  no-     — 
^  thing;*  but  the  correspondence  produced  and  founded  on  bypie^^ 
both  parties  proves  that  Mr  Cpndie,  the  nominal  creditor  in 
the  bill,  made  the  defender  aware   that  young  Roy,  *  being 

*  Ihe  heir  of  his  father,  has  no  concern  with  the  executiy 

*  funds  which  belong  to  the  younger  children.' 

It  thus  appears  that,  giving  the  defender  the  benefit  of  the 
most  favourable  supposition,  viz.  that  he  paid  the  money  to 
young  Roy,  he  made  the  payment  to  a  wrong  party — ^to  one 
¥ho  was  neither  a  creditor  in  the  bill«  nor  shewed  any  authority 
from  those  who  were  for  receiving  the  money. 

It  is  also  an  admitted  fact  that  payment,  if  made  at  all,  was 
ntade  without  obtaining  a  receipt ;  so  that  the  pursuers  have 
no  means  whatever  of  recovering  the  money  from  Roy,  sup- 
posing that  be  had  authority  to  receive  it  for  them,  and 
actually  got  payment,  both  of  which  facts,  however,  that  per- 
son positively  denies.  On  both  or  either  of  these  grounds,  it 
is  impossible  to  hold  that  the  defender,  by  his  deposition,  has 
discharged  himself  of  his  admitted  obligation  for  the  debt  in 
question. 

The  delay  in  calling  up  the  principal  sum  ifi  explained  by 
the  &Lct  that  no  neceissity  occurred  for  doing  so,  after  the  two 
partial  payments,  which  proved  sufficient  to  answer  the  pur- 
poses for  which  payment  of  the  bill  was  origioaUy  required* 
And,  with  regard  to  there  being  no  gubsequent  demand  for  the 
interest,  this  had  formerly  been  transmitted  to  Mrs  Roy, 
without  the  intervention  of  Mr  Condie ;  and  that  person,  hear- 
mg  nothing  to  the  contrary,  naturally  presumed  that  the  same 
practice  was  continued ;  and,  on  the  other  hand,  the  pursuers, 
from  the  circumstance  of  Condie  being  in  possession  of  the 
bill,  and  having  already  drawn  certain  partial  payments,  were 
led  to  suppose  that  the  interest  on  the  balance  which  was  still 
unpaid,  was  also  drawn  by  him,  and  placed  to  their  account* 
It  was  only  upon  a  general  settlement  between  the  pursuers 
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Koy,  4-c.  v< 
Thomson. 


26  May  1830.  and  Condie,  immediately  before  the  demand  was  made  wYidi 
was  followed  by  this  action,  that  the  parties,  for  the  first  time, 
discovered  the  mistake  into  wlnck  t^ey  had  fiedlen,  from  trost- 
ing  mutually  to  each  other.  It  is,  however,  sufficient  to  obeerre 
BfuefJjf^^  that  there  are  no  grounds  for  maintaining  that  the  pursueii  ac- 
ehanff&.  quiesced  in,  or  homologated,  the  alleged  payment  to  young  Roy; 

for  it  is  not  asserted  in  the  depositi<Hi,  and  is  certainly  not  admit- 
ted by  the  pursuers,  that  they  were  in  any  respect  aware  of  it 


Befender't 
Fleafl.      • 


Judgment. 


Pleaded  by  the  defender — He  has  positively  sworn  that  he 
paid  the  balance  of  the  debt ;  and  the  long  silence  of  the  piff- 
suers  presumes  that  the  payment  was  made  to  the  proper 
party.  The  document  by  which  the  debt  was  votiched*  be- 
came of  no  effect  in  1820 ;  and  it  is  inconceivable,  not  only 
that  no  renewal  of  the  obligation  was  previously  asked,  '^spe* 
cially  as  the  co-obligant  was  bankrupt,  but  that  even  the  in- 
terest on  the  debt  was  never  required. 

This  inference  is  confirmed  by  the  hct  that,  while  the  de- 
mands of  the  pursuers'*  agent  were  so  pressing,  and  faidulgeiioe 
was  agreed  to  be  given  to  the  defender  only  in  censequ^neeof 
a  promise  that  the  money  should  be  paid  on  a  specified  dqr, 
no  claim  was  entered  on  Gourlay'^s  sequestrated  estate^  fimn 
which  a  very  large  dividend  might  have  been  recovered. 

The  Court  unanimously  adhered  to  the  interlocbtor;  tbnr 
Lordships  being  principally  moved  by  the  length  <^  time  dur- 
ing which  no  demand  was  made  for  payment  either  «f  die 
principal  sum  or  any  part  of  the  interest,  ' 

i^d  CAngleHe^  Otdliiaiy.        For  tli^  ISfftueni,  JUrake,  Smglhs:      W^ 
FroMTyVf*  8.  Agent;  Far  tbe  Befend^r^  JM'Gmu  (Jf^j M> 

'  '     s. 
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No^CXXIX.  86  ifay  183a 

MACKENZIE 

ROSE. 

fiu^LMDif*  FwHniG.— -Pbopeett.-*-^  conveyance  of  lands 
ahnga  river j  vnth  a  dame  of^JUhingM  and  pertinents^ 
mtiika  tke  grimtee,  without  proving  poaeeaaion,  tojieh 
truuty  eaf'odoerao  of  hie  property^  with  trout^ode,  but  not 
with.iu^  and  cobley  or  in  any  other  way  that  may  be  pre^ 
judicial  tq>  the  eahnou-fiehing  in  the  river  belonging  to  an^ ' 
other  party. 

]I(Lacvbst91£  of  Ardroee  brought  an  action  against  Rose  of 
Crlastnllich^  setting  forth,  that  the  pursuer  ia  the  sole  and  eit- 
dttsive  proprietor  of  the  whole  river  and  water  of  Shinn,  and  of 
the  sabnon-ftshingB  thereof;  that  he  accordingly  exercised  these 
fishings  esrclueively  and  unintermptedly,  until  lately  that  the 
defender,  Rose,  the  proprietor  of  the  lands  of  Achany,  which  are 
adjacent  to  the  river  Shinn,  has,  without  any  tide  or  authority 
ffhatever^  asserted  a  right  to  fish  in  the  said  river  ex  adverso 
4rf  his  liuids  of  Achany;  and  has,  under  the  £alse  pretence  of 
fishing  for  trouts,  fished  for  and  killed  salmon  therein^  to  the 
injury  and  damage  of  the  pursuer ;  and,  therefore,  concluding, 
Aat  it  should  be  found  aiid  declared,  that  the  whole  of  the  said 
water,  river,  and  linn  of  Shinny  and  the  whde  fishings  there- 
of, belong'  fentin?Iy  and^ exchisively'  to  the  pursuer;  and  that 
the  defender  has  no  right  or  title  to  fish  for  salmon  or  other- 
wise, in  any  manner  of  way,  in  the  water  or  river  of  Shinn^ 
and  should  be  prohibited  from  so  doing. 

It  was  denied  by  the  defender  that  the  pursuer  was  pro* 
prietor  of  the  whole  fishbgs  in  question ;  and  it  was  averred 
that  the  defender's  lands  were  conveyed,  in  all  the  titles  for 
upwards  of  a  century,  with  a  general  grant  of  <<  fishings,** 
and  that  for  more  than  forty  years  the  proprietors  of  those 
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26  Maj  ia39.  lands  have  been  in  the  constaatandttaiutarropteduBeof  fldhiig 

,     .  »  7^-  salmon  in  tlbe  Shinn ;  and  that  he,  therefoi^  had  a  good  pn- 

llose.  fionptiye  right  to  contume  tiiat  practwe. 

The  Lord  Ordinary  ^  finds  that  the  pnrsiier  and  suspeadff 
bi^  produced  a  sufficient  title  to  the  property  of  the  idimp 

Property.        ^  of  Salmon  and  other  fish  in  the  river  of  Shinn,  indudiag  tbe 

*  linn  thereof,  generally,  as  in  a  question  with  the  defender 

*  and  respondent,  who  does  not  pi^tend  any  right  to  the  wd 

<  property  generally,  or  any  part  thereof,  but  pleads  a  rigbt  of 
^  the  nature  of  a  servitude  thereon,  vi2.  a  special  right  of  fisb- 

<  iag  for  ^ahnon  as  wel}  as  trouts  and  other  fish,  by  po^  qmr, 

<  and  net,  but  not  by  net  and  ooble,  founded  €mi  a  gnat  of 
^  lands  adjoining,  cum  piscationibns,  pert^ientibua,  with  foitj 

*  years  possession  of  such  a  special  right :  Finds  this  posBwAa 
^  .wholly  denied  by  the  pursuer^  and>  therefbte^  remits  the  tvm 

<  jU>  ih&  Jury  Court' 

The  defender  reclaimed,  to  the  effect  of  having  it  fimad, 
that  the  pursuer's  titles  do  not  exclude  the  defender  firom  killing 
fidii,  other  than  salmon,  in  the  river  Shinn^  so  fiu:  as  his  po» 
perty  extends  along  that  river. 

The  Court  having  ordered  case^^ 
Pk^^^'*         It  was  pleaded  for  the  defender*-!.  The  porsaor's  titb 
QC9ivey  a  right  of  salmon-fishing  only,  and  he  is  not  even  pro- 
prietor of  the  whole  fishings  of  this  description  on  the  Shiao. 

2.  The  right  of  trout-fishing  is  not  inter  regalia ;  Craig^  L 
16, 38 ;  Stair,  II.  3,  69 ;  Bank.  II.  3,  111 ;  Ersk.  II. 6, 15; 
and,  therefore,  even  supposing  the  pursuer  had  an  exprw 
grant  of  all  sorts  of  fishings,  he  would  not  be  entitled  to  pre- 
vent the  defender  from  killing  trout  along  the  banks,  or  ex 
adversoof  his  own  property.  Aright  of  trout*fishing  is  a  oon- 
mon  law  right  which  belongs  to  every  proprii^r  of  land  adjoia* 
ing  to  a  streani,  and,  being  res  merae  fiicultatis,  can  neither  be 
lost  by  the  negative  prescription,  nor  acquired  by  one  who  if 
not  a  proprietor  in  consequence  of  the  positive ;  at  all  ereDt^ 
9k  grant  of  landa  cum  pis^ationibus,  or  even  cum  pertincDtihoSy 
is  sufficient  to  comprehend  that  right,  without  reference  to  poi- 
ttssion ;  Cr4»ig,  II.  8, 15i  Stair,  IL.3,  76 ;  ErA.  11.  ^  (; 
SanAr.  si4>ca;  CjBnnichad,&c.tkColquhoun,SOdiNer.l787. 
Fac.  CQU.XJIfar*  064£),  and  Maike,  Ih  103» 
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.    a  -Withragtod  to  tile  idkged  injofy  to  8]dnii»i4i«hitif  by  29  May  1890. 
tront^iflhiiig ;  in  t2i€  first  pk^,  it  k  not  proved  Uiat  the  exer-   ^«-nr«"^ 
cise  of  the  latter  right  materially  interfims  with  th*  other ;  but,  |^**°^®  '* 

B&cooMj,  sappoOBg  the  injury  to  be  such  as  is  aUeged,  that       

woidd  not  be  a  ground  for  depriving  Hie  defender  of  his  legally  *«*9wwi-^<«*- 
vested  though  lew  valuable  right.  Priperif. 

'  Pleaded  by  the  pni6uer-^l.  He  is  feudally  vested,  not  only  Punuer'ft 
^th  a  right  to  the  whole  fidiings,  of  every  descriptaon,  in  tfce^^««* 
river  Shinn,  but  to  the  water  itself;  while  the  defender  con- 
fessedly has  no  conveyance  to  a  &hing  of  any  sort  in  iho 
Shinn  per  expressum.  Whatever,  therefore,  may  be  the  eflfedt 
of  the  general  ezpressioos  ^  with  fishings  and  pertinoits,^  im 
oompetition  with^an  ordinary  grant  of  salmon-fidiing,  it  is  im- 
•pcmSAe  that  littfle  words,  unsupported  by  possession,  can,  in 
this  case,  give  the  defender  a  ri^t  of  trout>firiung  in  the  river 
in  question ; .  Soott  v.  Lindsay,  22d  July  1635,  Durie  (M&r. 
ia,771) ;  Town  of  Perth  tJ.  Lord  and  Lady  Gray,  9th  Jan. 
1750,  Eilk.  (Mcr.  12,794) ;  Dick  v.  Earl  of  Aberodm,  16tli 
Nov.  1769  (Mor.  12,818.) 

2.  But  assuming  Ihat  the  pursuer  could  not  clum  the  pro- 
perty of  the  river  itself,  the  clause  of  fishings  and- pertinents 
wo«ld  not  avuil  the  defender,  odierwise  than  as  affotding  a 
prescriptive  title.  In  the  case  of  Sir  Janies  Colquhoun,  fdUnd* 
od  on  hy  the  defender,  tiio  parties  claimed  a  right  of  trout-fish* 
ing  in  virtue  not  merely  of  infefitments  <  cum  piscationibus,^  or 
'  with  ports  and  peitineuts,^  but  also  of  the  immemorial  prac- 
tice of  catching  trouts  ex  adverse  of  their  lands,  with  whiclf 
Sir  James  had  never- interfered;  Stair ^  II.  3,  69 ;  Er^k.  IL 
6,6. 

8.  Besides,  in  the  case  alluded  to,  it  was  laid  down,  thatf 
troQt-fishing  cannot  be  lawfully  exercised  in  any  way  that  n&y* 
be  prqudicial  to  salmon-fishing.  But,  in- the  present  dtse,  it 
can  be  shewn  diat  the  defender'^s  claim  cannot  be  siistdned 
without  doing  great  iiyury  to  the  pursuer^s  fishings ;  ForbeH 
«•  The  Earl  of  Eintore,  31st  May  1826,  S.  and  D. 

:  L^d  CrJMigfe/ie-^It  appears  to  me  that  the  whole  isi^e  of       . 
ttns  ease  d^pendtt  on  the  faoty  whether  trout^fishing  be  injurioui^  Coi^^ 
to  the  qahuon-fishii^.    All  tho  Mlh4^tie«.My  that  trerf  pio^ 
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Opinion  of 
Court. 


i9>rarwbt:t)»at.wo(wwuii^  the  laodviv^d  cawot  Ulostim 

\^  ffN^tfidM  in  »  xiowt  of  law*  lU  jlioireyer^  it  .com^  in  oolli- 
fim  ifith a.iigbA.  pf  wlpu)iirfifihiog^  as  .ia  here. aU<^;ed,  it  maj 
be  put;  dosni ;  and  I  thkok  this  question  of^Bu^  ought  to  go  to 
th«  Jury  Court  If  the  defender  had  been  in  possession  of  a 
right  9t  tcouthfiahing  for  forty  yeaiB,  I  would  hare  held  it  as 
pmT^  that  it  was  not  uyiviQua  to  the  puxsuer^s  salnum* 

'  Lard  Glenlee—l  certainly  understand  that  a  right  of 
trout-fishing  is  an  incident  of  property,  whether  there  lea 
grant  4»f  fishings  from  the  Crown  or  not  .  Supposiog  that 
th«  punraer  has  the  right  which  he  sets  forth  m  this  actioii» 
still,  unless  he  can  shew  that  he  has  hitherto  debarred  tfte  de- 
fender from  exercising  his  right  cum  piscationibus;  the  latter 
must  be  found  entitled  to  exercise  the  right  of  trout-fishing. 
The  mere  non-exercise  of  such  right  on  the  part  of  the  defiea- 
der  will  not  be  sufficient  to  entitle  the  pursuer  to  exclude  him 
'from  afterwards  exercising  it  when  he  chuses.  This  is  very 
strongly  confirmed  by  the  case  of  Scott  and  Lindsay,  on  which 
the  pursuer  founds.  I  do  not,  however,  see  that  the  purnier 
(who  is  UQt  a  proprietor  of  lands  along  the  river  Shian) 
has  a  right  of  fishing  generally.  But  a  judgment  oistaifiing 
the  defender's  right  of  trout-fishing  oug^t  to  be  qualified  by  a 
finding  that  may  prevent  the  right  being  exercised  in  any  mode 
that  would  be  injurious  to  the  pursuer^s  sahnon^fishing,  as  was 
done  in  Sir  James  Colquhoun'^s  case. 

Lord  Justice-Clerk — ^All  the  authorities  lay  it  down  that  a 
proprietor  along  the  banks  of  a  river  has  a  right  of  trout-fishiif  , 
ex  adverso  of  his  own  lands,  without  proving  a  prescriptiFe 
exercise  of  the  right,  with  this  qualification,  that  he  do  not 
fish  in  any  manner  injuriously  to  the  salmon-fishing  in  the 
river*  The  common  law  will  prot^t  the  jus  regale  of  a^l* 
moiwfishing  9Q;ainst  uyurious  practices  by  troutfii^ing,  I  bare 
discQvered  nothing,  i^tbia  cas^  which  ei^titles  the: pursuer, to 
exclude-  the  defender  from  exercising  the  right  in  questioD. 

7Vke  Omrt  pronounced  the  following  judgment :— '  Racal 
*  the  interkiottlor  reclaimed  against ;  and  find  that  the  pursuer 
<  and  suq^enderhaaprioduioedAsuffiduBnt  title  to  theprpp^ 
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«'tb*l/i8lifAgs  o^^i^firioii  In  iMe  rivitSbhin,'  falBlilcl!ii|^tlf^Bim2«May  1850. 
•"flierebf,  genertdl^,  as  k  «  c[tt«8t!cm  trith  the  =  diefeiil^  wrf    '^  ^"7^ 
^i^ndenir;  and  that' II16  drfetidet  anarrespond^ftf  had  Hg^hr^o^^**^** 
^  16  fish  troiits  iti  the  river  Shfain,  so  fkt  ab'his  ptop^Hy  ^-       — — 
»  tends  along  the  said  rirer,  VIA  tfttilt  rod»,  But  ti6f#Jtt?^**^''^ 
^  net  and  eoble,  of  in  any  way  that  inay  be  prcjuilicieil  toPfo/wr^ 

*  the  salmon  fishing  bdonging  to  the  sa&d  pursn^  and  sets- 
'  pender ;  reeal  the  interdict  to  tiSs  extent ;  and,  ^oad  tdtra, 

*  remit  the  case  to  the  Lord'  Orffinaiy  rreeemag  all  chditia 

*  to  expenses  of  process  for  his  Lordship^s  detenninati<Hi ;  and 
^  decern. 

'  IM  'TUhdtenmie,  OrdltitTjr.       For  tbe  PuTsuer,  SMMMUfaipif  Sttm, 
wmtmBell.       JftoJMntaNin  W.  frAgwU     PortkeJWeBdm 

Jh^  tf.  Fa«>  ('f^flfj  Sm^fML         Hem*  j;  Aow>  W.  S.  Agrqte 

F.  Clerk. 

s. 


FIRST  DIVISION. 

No.  CXXX.  27  ifay  1830. 

J.  AND  W.  DIXONS 

against 

THE  MONKLAND  CANAL  COMPANY. 

t  ,  , 

CoNPiCTXO  Indebiti.— Peesumption- — Homologation— 
Circumstancea  in  which  it  tofu  held  that  a  right  of  action 
for,  recovering  sums  which  had  been  unduly  demanded  was 
barred  by  acquiescence  and  homologation. 

*tHE  Mbnkland  Canal  Company  was  estabGshed  by  act  of  Par- 
liament in  I77O9  authorising  a  canal  of  three  feet  depth  from 
Sheepford  to  Glasgow,  upon  which  a  dnty  not  exceeding  one 
penny  per  ton  for  each  mile  was  to  be  levied  from  the  trade. 
1^8  was  accordingly  done ;  but  the  canal  being  found  dtfective, 
a  second  act  of  Parliament  was  obtained  in  1790,  authorizing 
u  eztenmon  of  it,  and  certain  other  improvements,  among 
▼Uch  it  was  provided,  that  it  should  be  deepened  for  the  pur« 
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2T  Mbj  1830.  pose  of  Ttenderudg  it.  navigable  fin;  hnto  drai^g  fo^tmd  a 

'^^^'Y^"^     half  feet  of  water,  &c»     Aad,  ia  eonsiieratioii  ^^f  the  iJKpense 

Monklank      *^®  *^  ^  incurred,  the  C<Ni^ian7  vero  auAoriBed,  if  Acy 

Canal  Co.       thought  fit,  to  levy  OH  additional  dutjr  not  eiseeeiiing  <me  pen* 

biu.  The  extensim  of  the  Canal  (inchidittg  tiro  AdcHtional  ents) 

^amS^on  '^'^  ^™®  of  the  other  ImproviBraentB^  irere*  completed  soon  after> 
thongh  the  Canal  (as  was  ascertained  bj  a  report'  after- 
wards referred  to)  was  not  dequeued  to  the  extent  required  hj 
the  statute  until  November  1819*  In  1801,  the  Company 
added  one  farthmg  to  the  tonnage  authorised  by  the  original 
act.  This  was  resisted  by  one  of  the  partners,  who  had  large 
eoal  works  on  the  Canal,  and  who  had  an  iMtek«0t  to  ^j^pose 
the  increase  of  tonnage,  upon  the  ground  that  the  shares  held 
by  the  other  partners  (Ud  not  constitute  a  legal  majority  <tf  the 
concern.  But  the  Court  (9th  July  1808)  after  considerable 
litigation,  recalled  an  interdict  which  had  been  appGed  fer  hj 
him  in  1801.  Mr  DLson,  the  fitther  of  the  present  pursuers, 
having  also  resisted  the  claim,  (though  not  upon  the  gtomid 
of  the  insufficiency  of  the  Canal  in  point  of  depth)  iiie  Canal 
Company  brought  an  action  against  him  (1804)  before  the 
sheriff  of  Lanarkshire,  for  payment  of  these  additional  tonnages 
incurred  at  and  prior  to  March  1804.  The  sheriff  found 
(16th  October  1805,  and  16th  January  1806)  that  they  were 
entitled  to  levy  the  additional  rate  of  tonnage ;  and  the  Lord 
Ordinary  (22d  July  1806)  refused  a  bill  of  advocation  com, 
plaining  of  these  judgments ;  and  this  interlocutor  waa  allowed 
to  become  final. 

During  the  dependence  of  this  action,  the  Canal  Company 
passed  a  resolution  in  1805,  authorizing  a  farther  addition  of 
one  half-penny  to  the  tonnage,  making  it  amount  altogether  to 
Ifd.  per  ton ;  and  in  1807,  when  Mr  Dixon  settled  with  the 
Company  for  payment  of  the  bygone  duties  concluded  for  in 
tike  action  against  him,  he  paid  the  increased  duties  fi^im  tUe 
date  of  the  resolution  in  1805,  as  well  as  the  prior  duties  frota 
1801.  Matters  remained  on  this  foolbg  until  1815,  ISr 
Dixon  continuing  to  pay  the  increased  duties,  and  the  Com- 
pany to  divide  the  profits  annually  in  tlie  diape  of  dividends. 
In  1815,  the  Company  came  to  the  resolution  of  making  a 
still  further  increase  in  the  rate  of  tonnage,  by  imposing  an 
additional  farthing,  thus  bringing  it  up  td  the  foil  sum  of  two- 
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pence  per  Km.    MrlKxott'  appeatred  at'  the  nieetm^,  anil  en-  27  Maj  I830« 
tered  a  pi^estagailiBl  this  reBcdnti^m/  which  was  followed  by'    "^-^v**^ 
a  bill  of  sufipenfiioarin  his  own*  name  and  in  that  of  two  ot^^^^^ontUnd 
traders,  crarxiiig  an  interdid  ^  against  the  silid  Company  of  Canal  Co. 

*  Proprietors  of  the  Monkland  Narii^ation,  their  servants,  and       

*  others,  60B.  exacting  from  the  complamen,  a  higher  rate  of^^lt^'^  "^ 

*  toll  or  tonnage  dues  than  one  penny  peir  mile  for  each  ton  of  ('/'^^''f^P'*?**' 
'  coals  or  other  goods  conveyed  along  the  Canal.     He  also 
brought  a  declarator  to  have  it  fonnd  :   1.  That  the  Company 

had  no  right  to  exact  the  increased  dues,  in  respect  the  Canal 
was  not  navigaMe  for  vessels  drawing  four  and  a-half  feet  of 
water;  and>  2.  that  Aey  should  be  ordained  *  to  repeat  and 
^  pay  back  the  tonnage-duties  imposed,  levied,  and  exacted, 

<  from  and  since  the  2dth  day  of  June  1815,  or  to  be  imposed, 

<  levied,  and  eizaoted,  in  time  coming,  in  as  far  as  the  same 

<  exceeds  the  sum  of  one  penny  per  mile  for  each  ton  of  goods 

<  befenging  to  the  pursueHB.* 

The  Lord  OrcU&ary  found  (26th  Feb.  1818)  *  that  the  com- 
^  pany  were,  in  the  first  instance,  entitled  to  levy  the  duties  ask- 

<  ed  by  them,  but  that,  in  consequence  of  their  doing  so,  the 

<  pursuer  is  entitled  to  reasonable  implement  of  those  improve- 

<  ments  on  the  navigation,  in  consideration  of  which  ihe  exac- 
^  tion  of  said  duties  was  authorised  by  the  legislature.^ 

This  interlocutor  was  not  reclaimed  against  by  Mr  Dixon ; 
but  the  company  reclaimed  against  that  part  of  it  which  re- 
lated to  reasonable  implement ;  and  the  Court,  after  two  re- 
ports  from  Mr  Telford,  (Stii  November  1819  and  17th  April 
1820)  bearing  that,  at  the  date  of  them,  the  canal  was  navi- 
gable for  boats  drawing  four  and  a-half  feet  of  water,  and 
tfaat  the  company  had  complied  with  the  statute  in  every  par- 
ticular (in  1822) ;  repelled  the  reasons  of  suspension,  and,  in 
the  declarator,  suatained  the  defences,  and  assoilzied,  &c. 

Mr  Dixon  havipg  taken  thecase  to  appeal.  Lord  GifFord  pro- 
posed a  judgment  (20th  June  1825)  finding  <  that  the  respon- 

<  dents  were  not  entitled  to  demand  any  additional  rates  or 

<  duties  for  tonnage  of  goods  conveyed 'upon  the  cut  or  canal 

<  in  the  siud  interlocutor  mentioned,  under  and  by  virtue  of 

<  the  statute  made  and  passed  in  the  80th  year  of  the  reign  of  ^ 

<  his  late  Majesty,  until  the  said  cut  or  canalhad  been render- 
^  ed  navigable  and  passaUe  for  boats,  barges,  and  other  ves- 

•  se's  drawing  four  feet  and  a-faalf  of  water;  and  the  Lords  ^ 
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*  LoidBof  SM8krn>diiiBet»ddmt  the'de^W^ 

<  oromal.Aoiild  b*  ^cmapMed'  bf >  Ibe.  imfimbH;^ 
^  iii8peotM«'<rf  ThofMft  Td£ard^  ^i^;  jfctf.  .  ^  ^.na^eul^ordft 
'  fitrtberfiadthat^fomdMNfortofibewidX 
^  90  i^pointed  m  aforosaid^  dated  fiA  NfOvemb^  19U(»i;and,' 

<  from  boo  additioiial  report  (17tli  AfffU  1820)  it  9gp|i9ais(|.  hi. 

<  hoB  judgment,  the  said  cut  or  canal .  wa^  Bavigablet  ^nd.p^.^ 

*  able  <»r  TCflieLi  dcawiag  fiofur  fleet  six  inchea  of  water,  in  teruM 
^  of  die  statute,  and  that  the  Canal  ComfwXf  J|ad  &jirljri». 
^  ptemented  the  tenns  of  the  statute  i  and  the  L^rds,  Cutbtf 

<  find  that,  under  the  circnmstanccg,  the  appeUaut  Jseotitliid 

<  to  a  repetition  of  the  additional  rates,  of  dutj^s.  dpwnM, 

<  finom,  and  paid  by  him,  from  tba^  24th  day  of  Maf  /18U 

<  to  5th  November  1819,  the  date  of  Mr  TeUord's  firstr^ort;. 

<  rer&nid  the  interlocutons,  so  fiur  as  they  are  inconsisteotwidi 

*  this  finding,  and  remit  to  the  Court  of  S^ssioa  to.  agplf . 

*  this  finding  to  the  proceedings/  /  .       • 


Thereafter,  die  pursuers  (the  represoitatives  of  Mr  Dixoj^)— . 
holding  it  to  have  been  fixed  by  the- judgment  of  the  House  of 
Lords,  in  point  of  Act,  that  the  canal'  was  not  of  iv&flScieiit 
depth  until  the  date  of  Mr  Tel&id's  report  in  1819,  and  in. 
point  of  law  that,  until  this  was  done^  the  company  had  so 
right  to  raiaa  Ae  dues  beyond  those  authoriased  l^^*  the  statute  ia 
1790,  and  that  he,  the  pursuer,  from  whom  these  exactions  wem 
made^  was  consequently  entitled  to  xtepetitu)n<-— brought  tfao 
present  action  against  the  defienders,.  concluding  for  c^pi^titioa 
of  the  tonnage^es  firom  1800  to  1815;  thus  indudisg  ths, 
dues  prior  to  '38th  March  1804,  for  which  judgment  had  be^ 
pronounced  by  the  sheriff  of  Lanarkshire,  and  the  additiocal 
dues  paid  subsequent  thereto^  to  the  4ate  of  JVtr  Dixon's  pro- 
test in  1815. 


IWeaden* 
Pleaa. 


In  defenee  against  the  first  pert  of  the  claim»  the  defepdm 
pleaded  res  judicata,  in  consequence  of  the  final  judgment  of 
the  sheriff,  affirmed  by  the  Court,  sustaining  the  rigjit  of  the 
defenders  to  levy  the  duties  authorized  by  the  act  1790,  which 
judgment  was  acquiesced  in  by  Mr  Dixon,  and  the  duties  paid 
in  terms  tbo'eof ;  and,  generally,  with  regard  to  the  duto 
prior  to  1815,  the  defenders  pleaded  that,  as  no  protest  nai 
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tdtoMtt«ciiluil  period^  ^nd  no  objection  stated  to  tiieir  right  97  Mi^  ifM. 
\4lerf  such  AtAim  until  theilistitEtioB.  of  the  present  action  in    ,  ~'  ^ 
ISt6,  this  aeqniesoenoei  and  us^  of 'paifHKnt  cteatsd  a  poresnmp^  Monk^^ 
i0jmf  ei  de  j^e,  that  the  pursuel^'s  fdtfanr  was  tatisfied  with  ^^a^  Co. 
Jhs  aeeommodafAdn  afforded  by  ti^e  oaaal  to  his  vessels,  so  as  cmdie^inm. 
to  ezdade,  at  tlris  distance  «f  ttma,  all  investigation'  on  tbe^i^^^ 
nkjeet^  wMeh  presumption  was  still  farther  strengthened,  in  the  ^^^^^^ 

snsttt  instance,  by  dM  decvee  of  die  sheriff  and  Lord  Ordi-      

TSOj  in  the^fint  action,  whidi  not  only  fixed  tiie  amount  of  ton-  pj^^^' 

uges  wyeh  Mr  Dixon  bad  incurred  at  the  date  of  the  aetioD, 

)ttt  was  a  judgment  fixing  a  principle,  and  ascertaining  the  right 

x^le^^  increased  tonnages  in  future.  While  Mr  Dixon,  therefore, 

i^psiesced  inliiis  decree,  by  paying,  without  objection,  the  duties 

18  they  fdl  due,  upon  the  princijrie  of  the  settlement  in  1807, 

Bid  never  objected  to  the  insufiiciency  of  the  depth  of  the  canal, 

mill  \a»  protest  in  1815,  he  must  be  precluded  from  after- 

fastik  seeking*  repetition  of  such  duties  for  the  period  during 

rhieh  they  were  paid  without  objection.     The  presumption, 

n  tills  case,  was  also  strengthened  by  the  circumstance  of  Mr 

DbroD)  in  the  action  commenced  by  him  in  1815,  having  eon- 

ised  his  claim  of  repetition  to  the  duties  levied  subsequent  to 

]ieeommenceiAent  of  that  action.    Beference  was  made  to  the 

aHovruig  authorities  in  the  law  of  Scotland :  Haldane  v.  Adam* 

m,  11th  Dec.  1804  (Mot.  App.  bon.  et  mal.  fid.  No.  3.) ; 

fttckson  i}.  McDonald,  5th  July  1811 ;  Duke  of  Roxburghe  r. 

Re  Duchess  Dowager,  17th  Feb.  1815 ;  Turner,  3d  March 

1890;  Vans  Agnew,  )9th  May  18S6:  Also  to  the  foUowing 

uKhfirities  in  the  law  of  England ;  Bibley  v.  Lumly,  2  Ea9t^ 

HH;  Farmer  v.  Arunid,  2  Black.  Rep.  824;  Mein  v.  Stokes, 

\  Tigrm.  Rep.  561 ;  Lothian  r.  Henderson,  3  Baa.  and  PuL 

ier,  5S0;  JerAy  t^.  Bond,  S  Maule  and  Seho.  3fJ8;  Stevens 

^  Lynocke,  12  East,  38;  Brisbane  v.  Dacres,  5  Taunton, 

.43;  Shyrink  v.  Greenwood,  4  Bam.  and  Cress.  281. 

It  was  afisir0r0iI**-**That  the  j^ea  of  acquiescence  was  in-PanacnP 

Plsss. 


*  The  dsmand  for  repetition  of  the  dues  paid  prior  to  1805,  in  virtue 
of  the  judgment  of  the  Court,  was  given  up  at  the  bar. 
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27  Max  1830.  applicable  to  the  present  case^  for  it  is  knoini  as  a  legal  pka 

^-*nr"^     only  where  certain  acts  of  a  positive  nature  hav^'l^c^  doil^  Irjr 

McM^land       ^^^  V^^9  And  permitted  by  the  other,  as,  ft>l*'  liistance,'wfcew 

Canal  Co.       a  party  has  been  allowed  to  expend  mon^  in  cohstruetiBg 

CtmtUeHolfu   ^^^"*g*  whicl^  might  have  been  opposed.     "Siii  trtlett!  pro- 

dgbiti,  perty  ha^r  been  illegally  taken  possession  of,  the  true  proprietcar 

^JJ^^J^  cannot  lose  his  right  tut  by  the  long  presoription  of  forty  ye»8, 

■  which  is  the  only  acquiescence  or  ^citnrnity  which  the  law 

PuTBuers'        acknowledges  as  depriving  him  of  a  legal  and  vested  rigjlt 

To  admit  the  doctrine  of  the  defenders  would  be  to  intlo- 

duce  a  new  prescription  of  the  most  undefined  and  undettt'- 

mined  character ;  and  no  condictio  indebiti,  which  it  has  im 

understood  can  only  be  barred  by  the  long'  prescription,  could 

ever  take  place,  because  repetition  would  at  once  be  band 

by  the  statement  that,  having  paid  the  demand,  the  claimairt 

must  be  viewed  as  having  acquiesced  in  the  legality  of  it. 

Neither  can  homologation  be  plieaded  by  the  defenders  trm 
the  circumstance  that^  for  a  certain  period  of  years,  these  exub- 
tions  were  not  resisted.  For,  to  found  this  plea,  it  miist  sot 
only  be  shewn  that  the  party  homologating  approved  of  tlie 
questionable  act,  but  that  he  knew  that  he  had  the  right  to 
resist,  if  he  thought  fit  to  exercise  it ;  iStairy  I.  10,  11 ;  1>*. 
III.  3,  48.  But  after  the  construction  put  upon  the  statnte 
by  Lord  Reston,  and  by  the  Second  Division  of  the  Comt, 
viz.  that  the  defenders  were,  in  the  meantime,  entifted  to 
levy  the  dues,  it  cannot  be  said  that  the  pursuers  y^ere  in  the 
knowledge  that  they  had  a  right  to  resist  the  demand;  audit 
is  settled  law  that,  whether  a  payment  is  made  ex:  errore  jims, 
or  ex  errore  fecti,  it  is  equally  the  ground  of  a^  action  con- 
dictio indebiti ;  Bank.  I.  8,  23,  24 ;  Stirling  r.  Eari  of  I^ 
derdale,  26th  July  1733,  Fol,  Diet  (Mor.  29307;  CtoriA  «■ 
Carse,  6th  Aug.  1778  (Mor.  2981). 

Neither  are  the  pursuers  bahred  because  in  the  action  raM 
by  Mr  Dixon  in  1816,  he  did  not  conclude  for  repetition  of 
the  overcharges  made  prior  thereto.  That  action  waiB  raised 
for  the  purpose  of  establishing  a  certain  principle,  with  which 
it  would  have  been  inexpedient  to  mix  up  the  demand  for  re- 
petition of  duties  already  paid.  But  when  the  principle  was 
settled,  as  it  clearly  was  in  favour  of  the  pui-suers,  by  the  jnd|- 
ment  of  the  House  of  Lords,  and  the  opinion  of  Lord  Gifibrdi 
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its  ap^ieati^n  beeame  easy ;  aad  tha  title  being  set  tiBiie  muler  27  j^ay  1830. 
whiek  the  demand  was  made,  repetition  must  take  place^  unless    ^^^^y^^^ 
there  is  a  legal  ground  of  defence.  MonJ^d 

The  Lord  Ordinary  ordered  cases  to  the  Coturt.  Canal  Co. 

Lard  Gillies  observed — That  the  case  was  attended  with  dMu   ^  "" 


ooBsiderable  difficulty.     It  was  no  doubt  incumbent  on  their'       btaaiiMu 

Lorddijps  to  attend  to  the  principles  of  the  judgment  of      

the  House  of  Lords  in  the  former  case  between  these  par*  Opinion  of 
ties,  to  which  great  deference  was  due ;  but  with  all  respect  ^ 
to  that  judgment,  and  to  the  memory  of  the  learned  judge  who 
pfonounccd  it,  (Lord  GiSbrd)  his  Lordship  did  not  think  it 
was  decisive  of  the  present  question,  which  depended  upon 
different  principles.  The  first  act,  in  177^9  authorised  the 
Canal  Company  to  levy  one  penny  per  ton  upon  goods  carried 
akmg  the  canal ;  but  the  canal  beiog  found  defective,  certain  ma- 
terial improvements  became  necessary ;  aud  the  second  statute^ 
in  1790,  was  passed.  That  statute  had  not  merely  declaimed  thajt 
the  Canal  Company  should  be  entitled  to  levy  the  additional 
penny  when  the  canal  had  been  deepened  to  four  and  one-half 
feet,  but  it  authorised  the  levying  of  the  additional  tonnage  in  con- 
sideration of  the  expenses  to  which  the  Company  would  be  put  in 
^making  the  intended  improvements ;  and  it  also  authorised  other 
things  to  be  done  by  the  Company.  It  empowered  them  to 
make  two  additional  cuts,  which  were  completed  in  1794, 
although  the  canal  was  not  then  deepened  to  the  extent  re- 
quired by  the  statute.  If  the  defenders  had  then  raised  the 
dues,  and  the  pursuers  had  objected  to  pay  them,  on  the 
ground  that  tiie  canal  was  not  sufficiently  deepened,  their 
olgectipn  would  have  been  well  founded  ;  but  they  paid 
the  additional  dues  when  demanded  without  objection,  from 
finding  probably  tliat  the  deepening  was  not  of  any  impor- 
tance to  them,  as  it  would  have  required  new  boats  and  addi- 
tional horses  to  have  availed  themselves  of  the  deepening — and 
they  availed  themselves  of  the  other  important  improvements 
on  the  canaL  His  Lordship  did  not  dispute  the  right  of  the 
pursuers  to  have  objected  at  first  to  the  demand  until  the  terms 
of  the  statute  had  been  complied  with ;  but,  on  the  other  hand, 
as  they  had  paid  the  dues  without  objection,  and  had  taken 
Vol.  V.  T  t 
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ST  May  1830.  advantage  of  the  other  operations  on  the  canal,  'tiiey  nrastlw ' 
'^^'^y^^  held  to  have  acc[uie8ced  m  what  was  done,  and  to  hive  hdd 
Monkknd  *^**  *^  ^*^^  ^^  ^^  sufficient  depth  for  their  purposes.  If 
Caual  Co.  the  objection  had  been  made  at  first,  it  might  easily  have  been 
/  obviated  by  the  Company  at  the  time,  who,  it  must  be  pre- 
debUL  Bumed,  would  have  made  the  canal  of  the  reqnisite  'd«pth, 

2jIIIIISjSiS^  ^  ^^^^  ^^  ^^^^  required  ;  but  as  this  was  not  done,  and  tiie 

demand  complied  with,  the  Company  were  put  entirdy  offtheir 

OpiniMi  rf  guard,  at  least  until  the  date  of  the  protest  in  1815,  from  wbidi 
time  the  eldm  for  repetition  had  been  found  by  the  Honse  of 
Lords  to  be  open;  but  it  would  be  a  most  unjust  doctrine  to  hold, 
that  the  pursuers  were  entitled,  after  so  long  a  period,  to  cluni 
repetition  of  all  that  they  had  paid,  on  the  ground  that  the 
canal  was  not  of  the  statutory  depth.  His  Lordship  was  deaily 
of  opinion  that  there  were  sufficient  grounds  for  deciJEng  the 
case  without  remitting  it  to  a  jury.  In  a  similar  case  from 
Forfarshire,  where  road  trustees  had  demanded  toll  befbre  die 
completion  of  the  road,  and  this  demand  had  been  objected  to, 
the  Court  found  that  the  objection  was  well  founded ;  bat  it 
would  have  been  a  very  different  question  if  the  demand  had 
been  complied  with  for  a  course  of  years^  and  then  a  daim 
made  for  repetition.  His  Lordship  did  not  think  the  Court 
would  have  listened  to  such  a  claim,  and  the  preset  appesiitd 
to  be  equally  ill  founded. 

Lord  Balgray  concurred  entirely  in  the  opinion  of  Loid 
Gillies. 

Lord  Craiffie  could  not  agree  with  the  opinions  '\f%idi 
had  been  delivered.  He  thought  that  the  prii^ci^es  lud 
down  by  the  judgment  of  the  House  of  Lords  mll^  be  at- 
tended to  as  the  law  of  the  case,  not  only  uponl'lM  psoiirtB 
expressly  decided,  but  as  laying  down  lifae  general*  rules 
applicable,  to  the  case.  The  pursuers  had  r^^etM-tb^ 
claims  to  the  oyer  payments  subsequent' t6'lB0£;*  tod,  as 
to  thea^  he  could  not  entertaiii '  any  doubt.'  '' Wfaei^  the 
action  of  condictio  indebit^  was  competent,  )ihe  dkim  eooid 
not  be  obviated  but  by  the  long'  prescription  i  ami  hfire  such 
an  action  appeared  to  be  rested  on  tlie  stl'ongest  gibunds,  the 
payments  having  been  made  in  unavoidable  ignorance  cf  the 
faet  on  the  part  of  the  pursuers^  and  that  imputable  to  the  ai- 
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9«f^Vfm  oC*te  dflfeji^^ni,  who  knew,  or  ought  to  have  known;  27  If aj  1830« 
tffiW  |Jl>e,ft0  .stood,     ;if  ther^  had  been  only  a  small  iinperfec    .'"""V-^ 
4;ion  i^.  ti^  cpn^;^  th^  might  l?ave  fceen  room  for  the  applica-Monkknd 
tiim)  pf  t)ie  rule  that  de  n^inlmis  uon  curat  praetor.     But  thb  Canal  Co. 
CQ^ld^oJ;  Ib^^erted;  and,  jrftiiough  the  ijoats  used  by  the  ^^^^^^^T~l 
jH^imer&migbt  not  re<iuire  the  statutory  depths,  Lord  Gifford^sdebUi. 
opin^z^  was,  that  the  deepening  pf  the  canal  was  a  precedent  «>!^^^^S!!l 
4H)ndition.  of  tl^e  defenders^  right  to  impose  the  diies,  which      — _    . 
opgb^  to  havje  been  completed  before   a  legal   demand  wasJJP^"*®^®^ 
^ade, ,    In.  sup)li  circumstances  there  could  be  no  room,  as  it 
asppar^d  to  him»  for  the  plea  of  acquiescence,  as  they  inferred 
^  i(8^erti()^  of  the  state  of  the  canal,  the  falsehood  of  which 
must  bare  been  known  to  the  party  making  the  demand,  or   * 
^lea9t,to  those  who  had  the  management  of  the  claimants 
pix>per^. .  .Ayhile  it  was  the  subject  of  litigation  in  1816, 
WbAther  t^e.  canal  was  of  the  requisite  depth,  it  would  have 
hem  .unreasonable  and  imprudent  to  commence  a  fresh  action, 
tbe^xiKBdUii  pf.thi^sp  then  depending  necessarily  forming  a  rule 
fox  decidillg  all  other  claims  of  the  same  nature.     !Even  where 
#wb.<^l4ear  was  competent,  it  did  not  necessarily  infer  a  forfeiture 
of  a^y  rig}^^  but  either  an  obligation  on  the  party  to  give  up  bis 
yjxip^r^on.  refjeiyiug,  an  equivalent,  or  to  give  an  equivalent 
for  what  bad  been  expended  in  consequence  of  his  taciturnity/ 
The  case  of  Ayton  v.  Douglas,  in  which  the  Court  was  much 
divided,  aiid  opposite  judgments  given,  could  not  be  held  to  fix 
the  law,  although  it  had  been  decided  on  general  grounds. 
Bulk  it  1^,^  tJ^y  .decided  ujpon  specialties — ^tbe  act  complained 
of  beipgj  in  fact  innocuous  to  the  party  complainlifg,  and  not 
lkldnu^tiug.,.o{  .^y  alteration  without  considerable  loss  to  the 

^b«TBw;ty^  ..     ...,.-,    ^    .    . 

.  Thp  Jj^jd  jpr.esideni  concurred  in  the  opinion  '  delivered 
.by.  Ligord  Qil^iee^  ,  As  to  the  jjoirsuers^  not  knowing  that 
Ihe  pf^al  ^/jU8  npt  of  the  depth  required  by '  statute,  fliis  was 
AfaQtwlli^h  they  could  have  ascertained  with  thfe  greatest 
fecUity,  .i»  TVjhich  tjiey  alone  were  interested^  and  which 
ibay  CQuld  have,  insisted  upon  Ibelng '  accomplished  before 
imying  thfi^  additional  dues ;  but  it  was  probably  hot' for  their' 
ii^ierest  that  it  should  be  so  deepened,  as  it  would  have' 
put  them  to  the  expense  of  building  new  boats,  and  of  purchaa- 
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tf  Mar  1830.ing  additional  iMNrses.     Thej  must  be  held  to  have  Wt^n- 
'^  »  '"-'    tisfied  with  the  canal  as  it  was,  and  were  not  nowjentitbd  te 
MoiS^Und      complain  that  it  was  insufficient. 
CanidCu. 

T%e  Cotsrt  accordingly  assoilzied  the  defendenu 

Lord  CwrehauaBy  Ordinarf.  Act.  Dwon  of  Foe.  (Jejf^)  Shmti^  Hmj^i. 
Tod  4f  namantti  W.  S.  Agents.  Alt.  Keaify  JonUmy  CoMum,  WUL 
Ptdriek,  W.  &  Agent.  H.  Cleric 


FIRST  DiriSION. 

\  N^  CXXXL  27  May  1230. 

The  magistrates  x)f  Pckth 

against 

MALCOLM  STEWART. 

TittE  TO  PtfBSITE. BuEGH-RoYAt. Jn    OCtion  fw  fOf- 

fnenf  of  the  dupKcation  of  feur-dtity  against  a  singular 
'  iuccess&r  in  lands  held  feu  of  a  burgh  found  to  be  ocm- 

petent  at  the  instance  of  a  part  of  the  Magistrates,  and 
':  Town   Councilj  and  their  chamberlain,    it  being  pr<h 

vided  by  the  charter  that  the  feu-duty  should  be  payaih 

to  the  town  chamberlain  and  his  successors  in  office,  fw  ike 

behoof  of  the  community  of  the  burgh. 

By  fea  charter,  (7th  May  1804)  the  magistrates  of  Perth 
sold  and  disponed  in  feu^fenn,  &c.  a  portioik  of  land  in  the 
neighbourhood  of  TefA,  to  Patrick  Stnart,  his  heirs  and  as- 
BfCpBuees ;  and  hy  the  tenendas,  the  feu-duty  (helng  the  fSar  price 
of  13  jboUs  of  wheats  and  13  bolls. of  barley,)  is  made  payable 
^  to  tfaa  t^wn  €hamber)aln  ^  Perth,  and  his  successors  in 
<  offbe,  &>r  Ae  use  and  bekeof  of  the  eomnlunity  oiT  said 
^  imrgiiy  &ei  ^  mi  doiAlijofg  the  mud  ftu-dni^  the  first  year 
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*  of  fhe  eatrf  of  eadi  heir,  and  of  each  ringnlar  evkcceaeor^  ^^y  ^^^ 

Patrick  Stuart  >pra8  bfeft ;  and  immediately  thereafter  sold  PeniT^^"  ^ 
flic  said  lot  to  the  respondent,  Malcolm  Stuart,  who  was  also  Stewart. 
infeft ;  and,  in  the  year  1826,  an  action  was  brought  against  Title  to  jmrtue; 
him  before  the  Bheriff  of  Perthshire,  in  the  name  of  <  Robert  ^«fyA  ^^»oL " 

*  Ross,  Esquire,  Lord  Provost,  John  Wright,  Esquire,  dean 
^  of  guild,  jTames  Norwell,  John  Ross,  junior,  David  Robert- 

*  son,  and  David  Clunie,   Esquiires,   present  bailies,  James 

*  Crow,  present  treasurer,  and  James  Brodie,  chamberlain, 
<  all  of  the  city  of  Perth,  in  name  and  behalf  of  the  town  ooun« 

*  dl  and  whole  community  of  the  said  city  ;^  concluding  for 
payment  of  a  duplication  of  the  feu-duty  under  the  above  re^ 
cited  clause;  and  the  sheriff  having  assoilzied  the  defender 
upon  the  merits,  an  advocation  was  tarooght  by  the  magis« 
trates.  It  was  objected  to  the  competency  of  the  advocation,. 
as  well  as  of  the  original  action,  that  tho  coraplainers,  as  eom^ 
posing  only  a  fractional  part  of  the  corporation  of  the  magis^ 
trates  and  council,  had  no  title  to  rabe  actions,  which  required 
to  be  in  the  name  of  the  whole  members  of  the  corporation } 
and  that,  although  the  chamberlain  was  empowered  by  the 
fen-charter  to  receive  payment  of  the  feu-duty,  this  did  not 
eonfer  upon  him  a  right  to  sue.  There  was  no  act  of  council 
authorizing  him  to  do  so  ^  and  he  was  in  the  same  sitoatioa  aa 
an  ordinary  fector,  who,  although  entitled  to  levy  rents,  could 
not  competently  raise  an  action  in  his  own  name  for  payment 
oftheuL 

The  Lord  Ordinary,  <  in  respect  the  duplication  of  feu-duty, 

*  stipulated  in  the  defender's  rights  from  the  town  of  Perth, 
^  and  concluded  for  in  the  original  libel,  is  payable  to  the 
^  town  chamberlain  for  behoof  of  the  town,  and  that  the 
^  chamberl^  is  a  party  to  the  present  action,  repels  the  pre. 

*  liminary  objedion,  and  finds  the  advocation  competent. 

(  Note. — By  the  very  anomalous  duurter  granted  by  the 

*  town  of  Perth  to  the  respondent^  the  fou-4uty,  being  the 

*  fiar  price  of  13  boUs  of  wheat  and  13  bdls  of  barley,  is  made 
^  payable  to  the  town  chamberlaiB  and  his  succeewrs  in  office, 

*  for  behoof  of  the  community  \  and  it  is  provided  that  thia 
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S7  Maj  18S0.  <  duty  shall  be  doubled  the  fint  year  of  the  entry  of  each  heir 
^^/^  *  and  singular  successor.     It  is  for  the  double  duty  that  the 

Pmh^     ^  ^  present  action  is  brbttgbt^^ai&d 'the  Lord  Ordinary  ooo- 
Stewart.  t  ceives  that,  though  not  expressed  in  the  charter,  it  is  dear- 

TUktotmnue.^  ly  implied  that  the  double  duty,  or  compdsltiojiy.Bs^wdtaB 
Burjfh  RoyaL  <  tiie  annual  or  single  duty,  is  payable  to  the  town  chamber- 

*  lain.     But  the  town  chambiarlttin  is  a  pursuer  in  the  present 

<  action,  which,  it  is  thought,  siip|K>rts  the  instance.     There  is 

<  no  attempt  made  to  enforce  the  burghal  prestations.     If  there 

<  had  been,  the  magistrates  and  town  council  must  have  been 
'  pursuers ;  and  it  may  s^  be  right  that  they  lAouid  be joadi 

*  parties  for  thdr  interest ;  but  if  ms  it  poeas  ilicii]|(ib«iti  (» 

<  the  defender  to  call  them.^ 

JudgmeDt         To  this  interlocutor  the  Cmvrt  tmanino«dy  adhered*    . 

Opimon  of         It  was  obeerved,  that  it  woold  have  bea  vdifienwli^tf  the 
Court. 

Ma^trates  and  Town  Council  had  bees  tlled!efiBiMicKiia^ih(B 

action,  in  which  case  it  trould  have  been  neoeasasy  tpvcaftethem 

all  individually;  but  where  ttiey  were  punucray  tiiey^  itctb 

suiBciently  represented  by  thdi*  ch^mbeiUni,  wfaoee  duly  it 

was  to  collect  rents  and  grant  dischargee  fbr  t{i0.4lulie8,|Kaj3db]e 

to  the  burgh ;  and  such  being  his  duty,  he  had  a  li^t  Uk  Cf  iae 

action  for  payment  of  tfaem.     The  dischwgebxwhjdk  he  would 

grant  would  be  good  against  all  the  worlds  so^  <]ia^>thei*.Wtt 

no  reason  to  object  to  his  title.  . .  ^  >  ^      . 

Lord  Corehotm^  Ordlnsry.  Act.  JameMon^  PaUtm.  ^  WURam  Murrwh 
W.  8.  Agent.  AlU  Bttiher/ord^  Ivor^.  GibMfm-Craigs  and  Ward- 
hw,  W.  S.  Agents.  ff.  derk. 

•     *  •     •'     •  ^ M  .  V,,,.     . 

'  '.'.■..  .j^-.   ,^  ,o   .Vi.l.u  it    ■-  .   i..n 

'  '    i-':-'  J-  '.'•;   I  ...  .-,'»:-  ■.'    . 

•  '       ■  .         '»»-•••:; <i.   ',  J    /.!      .i;^,.i   i 
''■.'''•'••     •    **  *'»'..  ..»  i\'...^,i  Ml  f»,i.'  • 

*'  '  •"• '•     '^•'    ♦»•■>  i'    v..   ;  Milt  lA,  ii^,aru»iif.i 

•  "*    "••    '  =  '.'     ••''.•  '-..i.^s/f  fir/;  ♦■r.o: 


• »   . 


■'      ».•'..!  ...  .,'  ,.  -i-,  ;.:,t  .} 
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'  >•-   • »    SECOND  mv^imNj.  I  ', 

Mfc  GXXXIL  /  .       ,      ..2!7:4%4830^ 

MOIB  »iid  Others 
qg^inst 
PAUL. 

BAimD»ir.<^^TAT.  54  Geo.  III.  c,  137*^— 7Ae  heritable  e«* 
Y<M9  df  a Aanierupt  having  h^en  jsM  by  the,, trustee  in  his 
eequeetration  under  articles  of  roup f  by  which  the  tr^stee 
beciuneibtiundio^give  a  vaM  dispn^sitiw  to  the^  lands j  qm» 
tdHninfmeoeipt  o/fid  discharge  for  the  price  ;  and  if  teas 
fwihsT  deskured.tkf^t  the  purchasers  sbtnM  satisfy  them- 
Mvss  cf  OmvaUdUff  of  the  Htl^  offered^  and  should  not 
b$  entttiedrio^withbold  payment  of  the  price,  or  any  part 
H^hofi  %%preteme'i>f  any  defect  or  insufficiency  in  the 
titles,  e/f  kn  pretence  of  seeing  to  the  application  of  the 
price  ;rib9  trustlee  harn/Hg  aocordingiy  received  payment  of 
the  priee^and  ndared  the  same  up  with  the  rest  of  the 
b(mkrupf4  extaie^'  and  hoeing  afterwards  become  bank^ 
rupt^  and  been  removed  from  his  office,  and  being  discharge 
ed  by  the  new  trustee^found  that  the  new  trustee  was 
bound  either  to  disencumber  the  heritable  estate  of  a  debt 
with  which  it  was  burdened,  or  to  refund  part  of  the  price 
te  enable  the  purchaser  to  do  so. 

The  lands  of  Dundaff,  being  part  of  the  sequestrated  estate  of 
Charles  Walker,  were  exposed  for  sale  by  Duncan  Kennedy, 
the  trustee,  and  purchased  by  the  pursuers  for  the  price  of 
L.1320.  By  the  articles  of  roup,  the  purchaser  was  taken 
bound  to  satisfy  himself  with  the  validity  of  the  titles  offered, 
and  that  he  should  not  withhold  any  part  of  the  price  on  pre- 
tence of  any  defect  or  insufficiency  of  the  titles,  or  on  pretence 
of  seeing  to  the  application  of  the  price.  The  lamhi  we:  e 
burdened  at  the  time  of  the  sale  with  an  heritable  security  for 
L.800,  in  favour  of  a  Mr  James  Walker.  By  an  arrange 
ment  with  Kennedy,  the  agent  for  the  purchasers  agroi?d  tp 
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Moir 
Paul 


See  V, 


Bankrupt. 
Stat.  54  Geo. 
II J.  e.  137. 


27  Maj  1830«  pay  him  the  price ;  and  he,  09  the  cf^er  buod,  phliged.bimsdf 
to  grant  a  disposition  of  the  lands,  and  deliver  the  title  deeds 
thereof.  In  pursnanee  of  tliis  arrangement,  the  pursner  acw 
oepted  and  paid  a  bill  of  L.llOO  drawn  by  Kennedy,  ^  to  ao 
*  count  of  thence  of  Dundaff.^  This  transaction  i^peiured 
in  the  sedenmt  book  of  the  sequestrated  estate  on  which  Ken- 
nedy was  trustee,  and  the  money  was  mixed  up  with  his  other 
funds  and  with  the  afiairs  of  the  sequestrated  estate.  Ken- 
nedy soon  afterwards  became  bankrupt  himself  and  was  con* 
sequently  removed  from  his  office  of  trustee  on  the  sequestra- 
ted estate  of  Charles  Walker.  The  defender,  who  was  his 
successor  in  that  office,  called  him  to  account  for  hir  intromis- 
mons»  and  granted  him  a  discharge  of  the  claims  against  him 
on  account  of  the  sequestration^  upon  receiving  payment  of 
L.200. 

The  purchasers  had  in  the  meantime  entered  into  poaacerioa 
of  tlie  lands  of  Dundaff ;  but  they  had  never  received  a  dispo- 
sition or  title  thereto,  and  they  still  continued  subject  to  the 
heritable  security  in  favour  <rf  James  Walker.  After  making 
several  demands  on  the  new  trustee  to  clear  off  the  incum- 
brance, and  to  grant  them  a  valid  disposition  to  the  lands, 
they  were  obliged  to  pay  the  arrears  of  interest  to  the  b^ 
table  ci*editor.  They  then  rabed  tlie  present  aetion,  in  which, 
they  concluded  that  the  new  trustee  sliould  either  free  the  es- 
tate from  the  debt  with  which  it  was  burdened,  or  refund  ths 
L.llOO  which  had  been  advanced  to  the  former  trustee  with 
interest,  so  as  to  enable  the  purchasers  to  disencumber  the  es- 
tate of  the  heritable  debt. 


Deikider*fl 
plea. 


The  defender  pleadedr^TiM  the  sale  koring  been  jnai/b 
under  authority  of  the  statute  64  6eQ<  III.  c  137,  §  48^  the 
puiBuera  were  bound  to  have  seen  the  price  applied  in  extine* 
tion  of  the  heritable  securities,  and  they  oaanot  demaoi  mf 
title  except  under  the  burden  of  these  aeeufities;  and  aisoi 
that  in  advancing  the  money  to  Kennedy  they  must  be  hdd 
to  have  trusted  to  his  individual  security ;  and,  although  the 
defender  had  discharged  the  claims  which  the  sequestrated  estate 
of  Charles  Walker  had  against  him,'he  had  not  dlsdMirge^f  inf 
claim  whidi  the  pursuers  might  have  on  account  of  that  trans- 
action.' 
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The  Lord  Ordinary  ^  decerned  against  the  defender,  insyMajisio. 
terms  of  the  conclusions  of  the  libel.'  ^— t*^ 

'•     .' '  .    ',  Ifoir,  Ac  «• 

PauL 

The  defender  reclaimed ;  but  the  Court  unanimously  refused      

hfetodte.      '        '  Bankrupt 

Lord  Cringhtie — I  think  the  interlocutor  right.       The///,  c,  137, 

mstee  exposed  Hie  estate  to  sale  under  articles  of  roup,  by       

rhich  the  purchaser  becamcl  bound  to  pay  the  price  on  receiv-^P*'T°  ®^ 
Dg"  a  disposition'  with  abaidate  wairandioe.  The  purchaser 
)aid  the  price  to  the  trustee  in  the  confidence  that  he  tras  to 
Idar  lAe  estate  of  the  iscumbranees ;  and  it  seems  to  me  thai 
he  plea  of  the  defbnder  on  tlie  43d  vection  of  the  statute  is  in 
sala  fide.  That  section  no  doubt  provides  that  the  purchaser 
nay  retain  the  priee,  or  so  much  of  it  as  is  liecessary  to  dis- 
haVge  the  real  burdens  a£Eeeting  the  estate  hiniself;  but,  in 
his  case,  the  trustee  and  commissioners  of  the  sequestrated 
state,  by  accepting  the  pfoyment  of  L.llOO,  became  bound, 
inder  die  dause  of  warrandiee,  to  disencumber  the  estate  for 
he  purchase.  It  ttlms  out  now  that  tiie  estate  is  still  hur- 
raed With  the  debt.  Keiinedy,  in  the  meantime,  becomes 
ankrnpt,  and  is  renioved  from  his  office ;  and  the  defender, 
?sttl,  is  appointed  his  euocessor,  and,  as  such,  he  is  bound  to 
ulfil  his  obligations  with  reganl  to  this  sequestration.  If  the 
leeree  were  sought  against  him  |>ersonally,  I  could  understand 
lis  plea,  that  the  pursiiers  had  trusted  to  the  fiiith  of  Kennedy 
adiridually  ;  but  the  decree  is  only  against  him  qua  trustee 
»ii  Walker^s  estate,  in  which  character  he  is  bound  by  the  act* 
Dgs  t)f'his  predecessor. 

Lord  Glenlee — I  am  of  the  same  opinioh ;  the  conclusions 
f  the  summons  being  alternative,  either  to  disencumber  tiM 
8t4te  or  to  refund  the  money  which  had  been  advanced  to 
Kennedy  with'  interest.  The  statute  allows  the  purthaser  to 
etedn  the  price  for  the  purpose  of  discharging  the  heritable 
lektlr  eftcting  the  eststte  himself ;  but,  if  he  does  not  araii  hittk 
elf  of  this  power,  but  payd  tiie  price  to  the  trustee,  the  latter 
B  i>dund  to  disencumber  the  estate. ' 

Vhe  Lord  JtuHce-Cl^h  concurred. 

[ior^  OrdiniUTV  J^aekewme.       Act.  SoUGen.  (JEfopeJ  S,  Mufn.      .  Al|. 
''F,  R^betUw.     CampbeU  j;  Maokmd  John  Madf^nMie,  W»  D*  Agents- 

U. 
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ANDERSON  a?id  uw  Wp* 
qgainst 
SPENCE  AND  Otkxbs^  Magistkateb  pf  Snoiqatu. 

JuAi8i>icTioN,<-*SirMHA&T  ik?ptiCATioK«— %7A^  jno^rvMn 
<]/*  a  httrgh  of  barony  having  granted  an-  ilkgal  wv- 
rant  for  the  removal  of  certain  aOyed  incuwbrcmoe$  m 
the  public  street f  which  were  the  sul^ect  of  a  d^feniin§ 
process  before  their  court,  in  which  nQ  delivera^cs  W 
been  pronounced  at  the  time  the.  warrant  teas  gra$Uei^ 
.  the  Court  sustained  the  competency  iff  a  petU^n  tui 
complaint  at  the  instance  of  the  ia^red  party  tyaad 
them,  in  so  far  as  it  prayed  to  recai  the  said  wanaaip 
and  to  ordain  the  magistrates  to  restore  the  eui^fects  ftiikk 

.  had  been  removed,  at  their  own  cost  and  ckargfs^  to  tti 

.  same  condition  as  they  had  been  in  brfore  the  warrsd 
was  granted;  but  the  Court  pronounced  r^  Judgmentm 
the  petition  and  complaint  in  so  far  as  it  prayed  foft  ii- 
rmages,  oensure,^ne,  or  other  punishment  eMoinst  tke  iw* 

'  gistrates. 

Th£  eomf^ners  were  proprietors  of  an  acre  of  grpund  k  Ai 
buq^  of  barony  of  Str^Noaness ;  and  the  iiouse  vhich  was  boik 
thereon  receded  about  three  feet  from  the  general  lineof  InqM 
in  the  street  in  which  it  was  situate.  The  qmoe  thus  kS 
towaids  the  street  waa  alleged  hf  the  complatness  to  f^rmftft 
of  their  property ;  and  they  accordingly  paved  it,  and  placed  0 
wooden  posts  at  the  outade  of  it  wijtb  tbcintentipn  of  xti^ag 
It  in  by  a  chain  attached,  to  the  posts. 

A  petition  was  presented  to  Ae  bailies  m  the  nl^nf  of  ^ 
procurator  fiscal  of  the .  burgh* .  complainiiig  yof  the  fsrefoc^ 
and  wooden  posts  as  an  eqcroad^ment  on.  th,e.  pu^i  dtr^ 
The  oomplainers  g^a^ye  in  answer^  ^t]^  p^titio9^4<!clJV?iV 
the  jurisdietion  of  the  bailies. .  After,  fooie  prpoediuv^^M  ^ 
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fore  anj  deliveraace  was  pronounced  in  the  bailie  oonrt  npon97  May  IWk 
the  merits  of  the  process  thus  instituted,  the  bailies  held  a   ^-^nr*^* 
meeting  of  the  council,  at  which  they,  irf  ocmcurrenoe  with  the^'^^^JJ]^'  ^ 
councillors  of  the  burgh,  granted  a  summary  warrant  to  their     —— . 
town-offlcers  to  pull  down  the  foresaid  wood^i  posts  ^^  ^^i!!^!!!^!^ 
following  day.     The  town-officers  proceeded  accordingly  early  jiIicmimm.    . 
in  the  morning  to  pull  down  the  posts,  and,  as  was  allq^,  to 
break  up  the  pavement  before  the  house  of  the  complainers,  to 
their  great  inconvenience  tod  disturbance. 

The  complainers  presented  a  summary  petition  and  complunt 
to  the  Coturt  of  Session  against  the  magistrates  for  this  out- 
rage, in  Vhich  they  prayed  that  the  warrant  should  be  deolar- 
ed  illegal-^that  iAe  magistrates  should  be  ordained  to  repUce 
the  posts  in  flie  condition  in  which  they  had  formeily  been-^ 
anct  aTso  ths(t  they  should  be  fimnd  liable  in  damages ;  and  Aat 
the  Coiirt  shotild  inflict  upon  them  such  censure  and  animad- 
version, and  sudi  fiue  or  other  punishment,  as  m^ht  deter  them 
and  others  from  committing  a  similar  oflfence,  &c. ;  and  that 
liiey  should  be  found  liable  in  expenses. 
.  The  respondents  objected  to  the  competency  of  this  petition 
and  complaint,  in  so  ieur  as  it  prayed  for  a  restitution  of  the 
posts  in  statu  quo,  on  the  ground  that  the  magistrates,  in  grant- 
ing the  warrant  for  taking  Aem  down,  had  acted  ministeri- 
ally and  not  judicially ;  Bell  f^.  Magistrates  of  Inverkeithmgy 
.30th  June  1777;  Hume  v.  Swinton,  7th  Feb.  lB06(Mor. 
App.  voce  Summary  Application) ;  Drysdale  v.  Magistrates 
of  Eirkaldy,  &:c.  3d  June  1825 ;  and  also  in  so  far  as  it 
-prayed  for  damages,  censure,  and  punishment,  on  the  ground 
that  it  was  presented  without  tiie  concurrence  of  (lie  poblio 
'  prosecutor: 

The  Lord  Ordinary  took  the  ouise  to  report  on  cases;  on 
advising  Which-^- 

7*he  Coterf  untoimously  susbuned  the  competency  of  the  pe»  Judgment, 
tition  and  complaint,  in  so  fer  as  it  prayed  tbat  the  warrant 
ilhould  be  declared  illegal,  and  that  the  respondents  ehoald  be 
cn^dainMto  restoretiie  posts  to  the  same  state  and  condition  in 
whii^  tlif^  were  before  the  warrant  was  granted ;  but  titcy  found 
i)r  unnecessary  to  dedde  as  to  the  competency  of  the  com- 
^Uiit  ipjKM  tdtra,  and  found  the  respondents  Kable  !n  expenses. 
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99  Mkj  liRMi.  The  Lord  Justiee-Ckrh^Thia  is  a  case  of  a  very  umiraal 
^7^*  ~^  nature ;  and  it  deserves  to  be  maturdj  considered  wheAerthe 
9.  Spenoe^  &&  proceedings  set  forth  in  tiiis  petition  and  complaint  can  receive 
■  ■  any  sanction  from  your  Lordships.  As  to  the  competencj  of 
^^IJ^^^^  proceeding  by  petition  ond  »na|^aiAti  i  tldnk,  as  to  part  of 
piieaHm.  the  prayer,  there  can  be  no  doubt  that  it  is  competent ;  Vat, 
O  ^iaaoi  "^^^  wspect  to  another  part  of  the  petition,  there  may  be  mow 
Court.  question.  The  latter  part  of  the  prayer,  which  calls  for  cenBiin 

and  fine  or  other  punishment,  is  quite  distinct  from  tiie  former, 
which  merely  calls  for  restitittioft  <if  the  subjects  into  the  state 
iliat  they  were  previously  iai  It  would  probably  require  mon 
argument  than  we  hare  yet  heard  to  shew  that  a  party  was 
entitled  to  inmst  in  Ms  prayer  for  fine  or  censure,  without  di6 
cmourrenee  of  his  Majesty's  Advocate.  Butthsit  ief  quite  dii* 
tinet  from  the  part  of  the  prayer  whi^h  rehtcSS  to  tte  coiidaci 
of 'the  Magistrates  in  inverting  possession  in  fliis  Suntmary  wif 
during  the  dependance  of  the  protiess  befetii  iheir  ooiitt ;  atd  I 
have  no  doidit  (iiat  it  is  quite  competent  to  tail  upon  yovr 
Lordships  to  ordain  tiiem  to  reMore  things  immediatelr,  at 
fhrir  own  expense,  to  the  same  state  in  which  Aey  we^  before 
the  process  began.  The  pretence  <>f  ttte  Magistrates  acting 
ininistmally)  by  having  got  the  oonn^iltors  4x>  concur  will 
iheoH— these  b^ies  ^ho  granted  the  warrant  b^ing  the  same 
^persons  before  whom  the  process  at  the  instance  of  their  proea- 
ratcMr-fiscal  was  then  depending  as  judges— is  a  mere  subter- 
fuge, and  cannot  avail  them  in  the  least. 

Lord9  Cringleiie  and  Glenlee  concurred-— 4md  the  couiud 
for  the  complaineFS  having  stated  that  he  did  not  press  ftr 
juj^[ment  on  the  prayM'of  his  petition,  in  so  fiur  as  it  called  for 
damages,  fine,  or  censure,  the  judgment  above  menttoned  ini 
pronounced. 

Lord  Ordinary,  M<mere\ffi       Act  BvOmfiifd.        AUk  FjQrtNni  W9L 

BaiUk  and  Alex.  P4lerkif^  Afl^Qta.  A  Oi^ 
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FIRST  JOiriSION. 

N^^cxxxiv.  mMayien. 

JOHN  BROWN 

againai 

Hfts  E.  6BAHAM. 

C9^o»  Ai>  LiTEM.^Exp«KSE8.P^J#»  ocHcn  komng  hem 
rt^i^  in  name  of  a  married  tffoman  for  redumn^  her 
foA^'s  9ettl^mmt8i  and  the  low^agent  haoinff  bem  ap. 
JWnfed  h^  curator  ad  litem^  in  absence  of  her  husband, 
m^.  had  deseirted  her  and  woe  abroad  ;  andj  in  the  course 
Jff.t^fiqfion,  a  power  4tfiUtOTn^  havmg  been  sent  to  tkie^ 
cauntrj^by  the  husband^  but  not  produced  in  preceesy  and 
the  husba^  havinff  returned  t»  this  country  fw  «  Oim^ 
fimet^  diioif^  which  he  gave  dsredions  as  to  the  businese 
iia^elf;theffgent9  who  was  also  curator  ad  litem,  ha/eJ 
i^  rimed  an  action  for  payment  of  his  expenses,  both 
<ffimst  the  wife  and  the  husband-^fmnd  thmt  the  wtf^ 
WW  not  liable  in  these  espenses,  eaeept  in  sofmr  me  retail 
ed  to  the  heritable  property^  which  belonged  to  herself 

r^  dfi[i^d«r^  at  ^n  early  ag^i  wsb  inairied  to  Mr  James 
:}n»h«pi^p,1788^whft,«oop.#fter.tl|e  mamoge,  iaft  her,  aad 
wei^%.fQ  Avjierif^  ,  J^.  ^wm-  thedefcuderV  hOm,  died  te 
1821,  leaving  the  whole  of  his  property,  both  herilahfe  and 
noveaUe,  with  the  exception  of  an  annuity  of  L.40  to  the  de- 
eaiffi,  his  oriy»4atifhter,tw>cMrft3M* purposes.  Mr  Ewen^s 
leritaUe  proj^ittf  jMded  ttoat  t.lOO*  a^year ;  his  moyeable 
»roper^  amounted  to  about  L.16,000.  The  defender's  aon, 
Sarron  Graham,  was,  at  the  time  of  his  grandfather's  death, 
ending  with  his  uade,  Mr  Francis  Graham,  brother  to  the 
Eefender's  husband ;  nd,  by  his  unde's  instmctions,  he  wrote 
i>  the  pursuer,  who  was  his  uncle's  ordinary  w>?yi  of  businese 
o  take  the  necessary  st^  for  trying  the  validity  of  Mr  Ewen'a 
ettlements.    An  action  of  reduction  was  aceoEdii^ly  riiead  in 
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Brown  o. 
Graham* 

Cunaiormd 
litem. 


tSMaj  1830.  the  defendevVnvoe;  und  as  Im  hntband  w^  itli^  abroad, 
^    the  ]^uf8tter}  Mr  BiTowi^.  was  appointed  her  curator  ad  litem. 
It  appealed  tiiat»  «fter  this  apppiotgiept^as  purator  ad  litem, 
a  mandate  from  Mr  Gjraham  waa.recfiv^  in  this  country ;  but 
k  was  aot  predueed  ia  prooess,  but  the  proceedings  wtfe  in- 
aialed  in  in  Mina  of  Mrs  Graham  and  her  cui^tor  in  litem. 

Mr  Ewan'^s  settlement  having  been  executed  on  deatb-bed, 
the  deed  was  redoeed  ex  capita  lecti  in  regard  to  the  heritagje; 
and  the  deed  was  also  reduced  quoad  the.moTeables»  in  respect 
of  its  being  in  fraudem  4)f .  the  deoeas^'^s  marriage  contract,  bj 
which  the  conquest  was  provided  to  the  children  of  the  mar- 
riage.    Against  this  judgment  an  atpgeaX  was.  eatere^  in  tbe 
House  of  Lords.     Before  the  case  was  beard  there,  Mr 
Graham  returned  to  Scotland  for  a  elkox^  tim^  gave  direction 
with. respect  to  tbe  proceedings,  and  intimaited  Jiis  intention  to 
avail  himself  of  what  was  got  under  the.aotioA  M  tbe,  eick- 
sioD  of  his  wife.     The  case  was  remitted,  by,  tbe  House  of 
Lords  to  the  Court  of  Session  for  reqonsideratiqn.    Under  thu 
lemit,  decree  of  reduction  as  to  the  heritage  was  pronoiuioed 
without  opposition,  by  which  the  defender  becaine  entitled  ta 
tiia  fee  of  the  heiitage ;  butthe  rents  fell  to  her  husband  jure 
mariU.     In  regard  to  the  moveable  succession,  tbe  f&is(md 
reduction  w^re  repelled,    against  which  judgment   an  if- 
peal  was  entered.    Before  this  .Mr  Graham  had  returned  to 
America.     In   these  circumstances^  the  pursuer  raised  tbe 
present  action  against  the  defender  and  her  husband,  for  pay- 
ment of  the  expenses  of  canning  pn  tbef^e  prpqeedii^,  amo)ln^ 
ing  to  lM9fi9«  r  No  appearance  being  made  fpr  the  hosbaDd, 
judgment  went  against  him ;  but  the  p^r9^er  bavjiag  insisted 
also.ondecree against  the  defender,  she.§^ve.in  defences  stat- 
ing that  decree  could  no(t  .pass  against  ber^  she  being  a  mar- 
ried woman,  and  as  such  not.capaU^  of  contracting. a^f  valid    j 
obligation,  unless  in  reference  to  a.  scfarate.pepylium  qatting    j 
at  the  time,  and  for  advances  in  rem  vecsam  of  h^isdi 

The  Lord  Ordinary. ordered  cases  to  tbe  Court.;  apd.tber^- 
aftcr  the  Court  oidenad  additional  cases,,  witjb  jthe  jieir  ^ 
considtBig  flieotiiev  Judges.. 

PJsaiM  for  the  punuer<~  ,.  . 

The  action  of  reduction  having  been  raised  in  Mrs  Gnbsm*i 
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name  alone,  her  Inuban ^  being*  out  of  ihe  kingdom,  the  defien-  28  Maj  l83a . 
iet  was  entitled  to  insist  on  A  curator  ad  litem  befaig  ap-    ^  ^ 
pointed  to  her.  This  wasr  done ;  and  the  pursner  iras  appointed.  Graham/ 
There  can  be  no  doubt  of  the  competency  of  an  action  main-       — 
tained  by  a  \rife,  with  concurrence  of  a  curator  ad'  litem,  in^JJJJJf^ 
die  case  of  a  person  situate  like  the  i^-esent  defender,  whose  hus-  -Bjimimm. 
hmdhad  deserted  her;  Siuir,  1. 4, 15;  Ersk.  I.  6, 21.  The  con- 
currence  of  a  curator  makes  the  instance  valid ;  and  that  as- 
nimes  that  the  wife  so  pursuing  legally  subjects  herself  to  an 
obligation  to  pay  the  expenses  of  process,  in  case  those  shall  be 
airarded  against  her,  since  otherwise  no  defender  could  be 
botind  to  join  issue  with  her. 

The  question  here  is,  whether  a  curator  ad  litem  fer  a  wife 
br  entitled  to  be  reimbursed  of  his  expenses  out  of  the  real  es* 
fate  belonging'  to  that  wife,  whether  those  expenses  are  due  to 
khnself  professionally,  or  from  an  account  paid  to  another 
agent  whom  he  had  employed,  or  expenses  which  he  may  hare 
1)een  compelled  to  pay  to  the  opposite  party.  If  there  does 
exist  a  valid  obligation  on  the  w%,  her  real  property  must  be 
liable  in  payment. 

It  is  true  that  personal  obligations  ex  contractu,  undertaken 
hj  a  married  wDtnan,  are  null  and  void.  But  there  are  other  ob- 
^gations  besides  those  arising  ex  contractu,  which  may  be  valid 
and  efl^tual  even  against  a  party  who  is  incapable  of  consent. 
An  obligation  by  a  wife  ex  contractu  is  null,  because  the 
peMon  of  the  wife  is  sunk  in  that  of  her  husband,  and  the  ad- 
ffibiistration  of  her  estate  is  vested  in  him.  Upon  this  point 
the  law  is  fixed.  But  fliis  general  role,  founded  on  the  jea- 
lousy of  the  reverentia  maritalis,  does  not  interfere  with  the 
](<ir8uer^s  plea ;  for  h^ e  there  is  no  question  about  the  influence 
<rf  the  husband,  and  there  is  no  question  as  to  the  validity  of 
ttiy  consensual  contract  entered  into  by  the  wife. 

l*he  situation  of  a  Wife  who  is  incapable  of  granting  personb- , 
al  obligations,  atid  has  no  persona  standi  in  judicio  with  re- 
gard to  personal  claims,  is  similar  to  that  of  a  pupil  who  is  in- 
cqMible  of  consent,  and  who  cannot  sne  in  his  own  name,  but 
hi  every  transaction  is  represented  by  his  tutor*  But  a  cura- 
tor ad  litem  may  be  named  by  the  Court  to  a  pupil  as  well  as 
to  a  wife ;  Ersk.  13.  ^.  1.  If  a  curator  so  appointed  were  to 
incur  obligations,  or  expend  money  in  the  discharge  of  his. 
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28  May  1830.  duty,  he  wonld  l>e  entitled  to  Be  indemnified  out  of  ihe  popiTi 
estate,  and  in  the  same  iray  the  pupSFs  estate  wotdd  be 
liable  for  the  expenses  found  due  to  the  opposite  party. 
Therefore,  the  circumstance  of  a  wife  being  incapable  of  grant- 
ing a  bond  or  bill  does  not  determine  the  question  how  bt 
die  is  bound  to  reimburse  a  curator  acting  for  her  bchotf 
Under  judicial  authority. 

From  the  relation  between  tutor  and  pupil,  or  between 
curator  ad  litem  and  the  party  for  whom  he  acts,  there  am 
mutual  obligations  which  may  be  enforced  by  an  action  at  hw. 
These  are  not,  properly  speaking,  consensual  contracts,  Imt 
may  be  enforced  against  pailies  who  are  incapable  of  consent, 
by  an  actio  directa,  or  actio  contraria  tutelae  vel  curatete. 
This  action  is  competent  to  all  classes  of  tutors  and  curators; 
tSiere  is  no  authority  for  any  distinction. 

It  is  of  no  importance,  in  this  case,  whether  the  husband  Is 
or  is  not  bound  to  reimburse  the  pursuer.  He  may  not  relie^-e 
himself  from  his  obfigation  by  deserting  his  wife,  and  retiring 
to  a  foreign  country,  but  the  peculiar  situation  is,  that  those 
obligations  cannot  be  enforced  against  the  husband.  He  is 
beyond  the  jurisdiction  of  the  Courts  of  this  country ;  and  it 
was  that  circumstance  which  rendered  the  appointment  of  a 
curator  necessary.  A  decree  against  the  husband  would  be  of 
no  avail ;  and  a  wife  would,  in  such  circumstances,  be  left  en- 
tirely defenceless,  if  she  was  dependent  for  protection  on  the 
credit  or  solvency  of  the  husband.  The  interference  of  the 
Court  is  necessary,  because  the  wife'^s  natural  guardian  has  d^ 
serted  her ;  and  as  he  thus  either  neglects  his  duties,  or  is  in- 
capable of  performing  them,  the  Court  make  the  appoint- 
ment which  enables  her  to  manage  her  own  affairs,  and  to  do 
all  which  a  minor  can  do  with  consent  of  his  cu]*ators. 

Although  the  action  was  not  successful  In  recovering  pos- 
session of  the  moveable  succession,  yet  the  right  of  a  curator 
to  indemnification  cannot  be  made  to  depend  on  the  success  of 
the  suit.  But  the  defender  says  that  the  action,  in  so  £ir  as 
related  to  the  moveable  succession,  could  not  be  of  advantage 
to  her,  as  whatever  might  thereby  have  been  acquired  would 
immediately  accrue  to  the  husband  jure  mariti.  If  this  plea 
means  that  the  pursuer  advised  improper  proceedings,  from 
which  no  benefit  could  result,  then  the  refusal  to  reimburse 
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ro&Id  be  founded.  OQ  a  chfu-ge  of  m^a  fides  against  her  ciura-  28  Maj  1830. 
i?r;  out  no. such  charge  lis  inadeV    -         '  '       '  •    '        ^  -  '-^  i  *-^ 

,But  if  this  view  were  ailmissible,  it  should'  have  hefen  stated  GrahanT 
y  the  defenders  .as  a  preliminary  defence  against  the  actionb  ■   - 

f  reduction ;  no  such  plea,  however,  was  stated  there.  '   ^7**^  ^  '** 

Although  the  administration  of  the  goods  in  comthumon  he-  Expenses. 
angs  to  the  husl^nd,  yet  it  cannot  be  a  matter  of  indifference  to  7*" 

.  wife,  whether  her  husband  is  possessed  of  L.16,000.  If  the  Fleu. 
imband  dies,  a  particular  share  of  these  goods  belongs  to  the 
nh  If  he  live,  and  continue  to  live  separately,  it  would 
list  increase  her  claim  to  an  additional  alimentary  provision^ 
rliile  t)ie  fund  might  be  attached  by  prdhibitory  diligence  to 
ecure  such  sepsLratie  maintenance.  Her  interest,  then^  to  in- 
rease  the  amount  of  the  goods  in  communion  is  very  direct. 
hi  the  iair  test  of  the  wife^s  interest  is  in  this — If  the  husband 
rere  to  refuse  to  concur  in  taking  the  necessary  steps  for  Be- 
aring possession  of  a  moveable  succession  which  opened  to 
he  wife,  the  Court  would  interfere,  and  authorise  the  wife 

0  prosecute  the  claim  in  her  own  name ;  Finlay  v.  Hamilton^ 
ith  Feb.  1748,  Kilk.  voce  Husband  and  Wife  (Mor.  6051). 

But,  farther,  if  an  action  maintained  by  a  wife,  with  con- 
orrence  of  a  curator  ad  litem,  be  not  a  regular  or  competent 
iroceeding,  then  the  party  called  in  such  action  cannot  be 
equired  to  plead  to  it  If  decree  had  been  pronounced 
gainst  i/Lts  Graham,  and  she  had  been  found  liable  in  ex- 
enses,  would  she  not  have  been  bound  to  pay  these  expenses  f 
f  the  only  party  liable  in  these  expenses  was  the  husband, 
^ho  is  in  a  foreign  country,  the  defender  in  that  action  could 
ot  have  been  called  upon  to  plead ;  but  the  competency  of 
le  action  is  clear,  upon  the  authority  of  Stair  and  Erskine ; 
ad  the  rieason  why  the  instance  of  the  wife,  with  concurrence 
f  a  curator  ad  litem,  iis  good,  is  that  the  wife  is  thus  aa- 
Mnised  effectually  to  enter  into  the  contract  of  litescontesta* 
on,  or,' in  other  words,  to  render  herself  and  her  estate  liable 

1  the  consequences  of  any  decree  which  may  be  pronounced 
gainst  her.  If,  in  such  circumstances,  a  wife  would  incur  a 
ability  to  the  effect  of  suhjecting  her  estate  for  thfe  expenses 
warided  tpthe  opposite  party,  it  would  be  a  singular  anomaly 
fAe  cannot  incur  an  obligation  for  the  payment  of  her  own 

VoL.V.  Uu    ' 
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^  Maj  189<».  expensed  in  earrykg  on  a  competent  and  legally  airfhoiiied 
law  suit. 

The  power  of  attorney  said  to  hare  been  sent  to  this  comi- 
^  by  the  d^nder'^s  husband  was  not  in  faroar  of  the  pur- 
suer, but  in  favour  of  Ae  defender'^s  son,  Mr  Barroa  Grriiani) 
who  made  no  use  of  i^ ;  but  allowed  the  action  to  be  earned 
on  to  its  final  decision,  in  the  name  of  the  defender  and  her 
curator  ad  litem.  If  it  had  been  used,  and  the  husband  thai 
became  a  party,  the  pursuer's  appointm^t  as  cuator  ad  litsm 
would  have  been  immediately  superseded. 


Brown  i% 
Graham. 

Curator  ad  1u 
Sjepetuet. 

Pursuer's 
Pleas. 


Defender's 
Pleas. 


Pkaded  for  the  defender— 

These  proceedings  were  in8titut?ed  and  earried  on,  not  upon 
the  employment  of  the  defender,  but  upon  the  employment  of 
her  son  Barron  Graham,  and  his  uncle  Mr  Frascis  Graham, 
It  was  upon  the  instructions  of  these  gentlemen  that  the  pur- 
suer was  entirely  guided,  and  to  them  all  his  communications 
were  addressed.  The  pursuer  never  communicated  with  tbe 
defender,  nor  received  any  instructions  from  her.  She  was 
considered  as  a  mere  name  employed  in  the  proceedings. 

Some  time  after  the  action  was  commenced,  a  mandate  was 
received  in  this  country  from  the  defender's  husband,  who 
afterwards  returned  here,  and  assumed  the  direct  personal  su- 
perintendence of  the  proceedings  in  the  House  of  Lords;  whill 
he,  at  the  same  time,  mtimated  to  the  defender  that  it  was  his 
intention  to  lay  hold  both  of  the  moveables  and  the  rents  (rf 
the  heritage  under  his  jus  mariti,  and  exclude  her  from  any  be- 
nefit in  the  event  of  the  process  of  reduction  being  successfiil. 
In  these  circumstances  the  pursuer,  who  was  the  confidential 
agent  of  Mr  Graham,  and  received  all  his  instructions  from 
him,  could  never  look  to  the  defender  as  the  person  responsi- 
hle  to  him  for  the  expense  of  these  proceedings. 

The  only  interest  which  the  defender  had  in  that  action  r^ 
garded  the  heritage ;  as  to  which  there  could  be  no  doubt,  Aat 
deed  was,  on  the  fiace  of  it,  reducible,  and  accordingly  then 
was  no  dbcussion  upon  that  point.  The  only  difficulty  re- 
garded the  moveables ;  but  in  that  the  defender  had  no  inte- 
rest, as  these  would  go  to  the  husband  jure  mariti,  and  ho  bad 
declared  his  intention  to  appropriate  them» 
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A  BiiBrrtcd  woman  caanot  grant  any  ^ffectu^  I8M 

oairiiBonio.     Her  powers  are  sunk  in  those  of  her  husband,    "^-—v^^-^ 
Ivea  her  powers  over  a  sq>arate  peculinm  of  her  own,  cx-Q^Jaiiu" 
mpted  from  the  control  of  her  husband,  are  of  a  limited  na-      — ^ 
are.    She  can  enter  into  no  cautionary  obligation,  nor  grant  ^*'''<'^  ^  ^ 
Of  bond  or  bill  even  in  rem  versam  of  herself,  without  an^jjjmMt. 
neroos  eonisideration.    Even  the  consent  of  her  husband,  her       — 
egal  curator,  would  not  validate  an  obligation  of  a  gratuitouBpj^"     * 
ittiire;  Harvie  and  Fawdl  v.  Chessd's  Trustees,  2l8t  Feb. 
i79I»  Fol.  Did.  in.  284,  (Mar.  5980.; 

Even  if  the  wife,  having  a  separate  property,  had  granted  her 
rK  with  her  hueband's  consent,  for  the  payment  of  a  law  ac«' 
mat  relative  to  the  moveable  succession  of  her  &ther,  the  ob* 
igation  could  not  have  been  enforced  against  her.  The  de« 
Mer  acquired  no  additional  rights  or  powers  from  the  cir- 
gunstance  of  her  husband  having  deserted  her.  It  might  have 
«eQ  different  if  there  had  been  a  judicial  contract  of  separa* 
ito ;  in  which  ease  she  would  have  had  a  separate  preculium 
hmi  l^QT  husband^'s  effects,  and  be  entitled  to  compete  with  the 
oerous  creditors  of  her  husband ;  M'Gregor^s  Trustees,  22d 
Taa.  1820 ;  Lockart  «.  Sharp,  13th  Nov.  182a  But  there 
r»  not  even  a  voluntary  contract  of  'separation  here.  She 
ras  engaged  in  no  trade  so  as  to  acquire  a  separate  persona 
tandi  in  judicio ;  nor  was  she  in  any  respect  free  from  the  con« 
rol  of  her  husband.  A  wife  living  separate  frt>m  her  hua* 
end  has  no  power  to  oblige  herself,  or  contract  debt ;  Baillie 
.  Lady  Letham,  18th  June  1680,  Fount.  (Mar.  5998.) 

The  pursuer  seems  to  admit  that  his  claim  merely  as  agent 
» not  good ;  and  he  rests  his  claim  now  on  liis  having  been 
arator  ad  litem  to  the  defender;  but  he  mistakes  the  real  si* 
uation  of  the  curator  94  litem,  and  the  purpose  for  which,  in 
Irery  case  like  tibie  present,  he  is  appointed.  If  her  husband 
ed  done  hiq  duty,  he  ought  to  have  been  in  this  country  to- 
ave  protected  his  wife,  and  supported  her  rights.  It  is  only 
eoause  he  fltiled  in  this  duty  that  the  law  interferes  to  supply 
lis  place  by  aj^intiAg  a  curator  in  litem.  But  the  curator  is 
[either  more  nor  less  than  the  representative  of  the  absent  hus« 
land-'^a  temporary  guardian  in  absence  of  the  permanent  guar- 
ian.  It  would  be  strange  if,  by  that  breach  of  duty  on-  the 
art  of  the  hufiband»  the  wife  should  be  placed  in  a  worse  gi« 
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^"nr"^     sponsibility  for  expenses  from  iki4«ii>8ke<  irouU  ham  tonex- 
GrahanJ        empted  if  the  husband  had  been  in  Ahcomstrp'    Thcfhv 

'       contemplates  no  such  ahsiirditjr.  i     ' 

^^'^  mT  iu  ipi^^  pursuer  assumes  that  the  instanee  b^g made'vaHd  by 
£jppente§.  the  Concurrence  of  the  curatcr  ad  litem^  the  raltiityof  that 
-^  «  ,  ,  concurrence  pre-supposes  a  pursuer  within  the  jurisdictloa  «f 
Pleas.  the  Court  responsible  bt  expenses.     The  defender  camMt  ad- 

mit this  position.  A  cturator  is  not  personally  iiaUe  uideM  he 
choose  to  make  himself  so.  He  is  not  Sable  in  viMieof  In 
appointment  There  are  many  legal  proceedings  between  bB»- 
band  and  wife,  where  the  husband  is  atose  re^ponaiUe  for  the 
expenses  on  both  sides.  The  powen  of  a  'Cni«U»r  adlitoa 
are  limited — ^he  cannot  go  beyond  them.  He  is  rgpwaenutifC 
0f  the  husband  to  a  certain  efi^i-^«  mere  constetar  and  ad- 
riser.  He  has  no  power  of  intromission  witih  the  aslaiCe  of  thi 
party ;  Erak.  I.  7,  13. 

But,  suppose  the  curator  was  bound  to  p«y,  and  had  paU, 
these  expenses,  it  does  not  follow  that  his  relief  lies  against  the 
wife.  It  might  be  true  that,  if  a  large  succession  were  open- 
ing to  the  wife,  which  would  vest  in  her  as  her  own  propeitf, 
and  the  appointment  of  a  curator  was  necessary  to  feither  the 
legal  proceedings,  and  he  had  expended  large  sums,  he  in%ht 
be  entitled  to  be  reimbursed  out  of  the  separate  pecttUilm  thtis 
obtained.  This  would  be  on  the  ordinary  principle  of  reeon- 
pense.  But)  if  the  reverse  of  this  is  the  case — if  the  cufa- 
tor  expends  the  money  in  a  litigation  from  which,  not  the 
wife  but  the  husband  is  to  get  the  benefit-— on  what  prraciple 
can  the  wife  be  made  liable  f  The  only  party  against  when 
he  can  claim  is  the  husband.  The  wife'^s  name  may  have  been 
used  to  enable  the  husband  to  carry  on  these  proceedings; 
but  as  he  is  the  party  really  interested  and  alone  to  he  benefited 
by  success,  he  must  *  be  the  party  responsible  fer  the  expensn. 
The  feUacy  of  the  pursuer's  argument  is  in  auppoemg  the  cu- 
rator acts  exclusively  for  the  wife.  He  is,  no  doubt,  nomi- 
nally curator  for  her,  but  he  acts  solely  for  the  husband  and* 
for  his  advantage. 

The  alleged  analogy  between  a  wife  under  coverture  and  a 
pupil  will  not  bear  out  the  pursuer.  The  reason  why  a  can- 
tor for  a  pupil  is  entitled  to  reimbursement  from  the  pupil'n. 
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CBtatie  ifl,  beeauae  k  wu  for  bdioof  of  tibe  pupil  that  the  action  28  May  lim. 
waa  oarried  on.    There  could  be  no  other  party  but  the  pupil.    ^"^^V"*' 
But)  in  the-  case  of  a  wife,  it  is  very  different.     It  most  fre-^^^' 

quently  happens  that  the  action  is  entirely  for  behoof  of  the       

husband,  although  the  name  of  the  wife  may  be  formally  used.  ^^^^  ^  '*" 

It  can  make  no  difference  that  the  husband  is  out  of  ihe  Ejrpetuet. 

country.  If  the  action  is  sucoessfiil,  he  may  secure  himself  from       ' 

the  fiuid  reooyared  in  the  action.  If  he  do  not,  he  must  re.,  i^ieu, 
eoUeot  that  his  aj^intment  was  a  voluntary  one.  The  hus- 
band cannot  plead  that  he  did  not  authorize  the  proceedings, 
for  it  was  his  duty  to  have  been  on  the  spot  In  consequence 
of  his  abitence,  the  interference  of  a  third  party  became  neces- 
aary,  who  is  entitled  to  recover  from  him  his  disbursements,  on 
the  ordinary  principle  of  negotiorum  gestio.  A  negotiorua 
gestor  is  entifled  to  recover  fit>m  the  principal,  although  he  acta 
in  his  absence  without  a  mandate ;  Erak.  III.  3,  62, 
.  -  The  pursuer^s  argument  will  not  apply  to  the  &cts  of  the 
case.  There  is  no  question  here  as  to  the  liability  of  the  de« 
fender  to  a  third  party  for  the  expense  of  process  carriad  on  in 
name  of  herself  and  curator.  The  claim  is  for  an  account  to 
ber  own  agent ;  and  the  curatx>r  who  says  he  must  be  held  aa 
baying  paid  the  agent  is  the  agent  himsel£  i 

The  iacts  of  the  case  remove  any  doubt  as  to  the  person  to 
whose  responsibility  the  pursuer  trusted.  His  original  employ^ 
ment  was  not  from  the  defender-*It  was  from  her  son  and  hie 
iinde.  A  mandate  is  procured  from  the  defender's  husband,  who 
afterwards  comes  to  this  country,  and  takes  the  management  and 
direction  <tf  the. matter  himsel£  The  pursuer  never  received 
suny  instnictiona  from  the  defender ;  and  the  pursuer  has  oh* 
tained  decree  agaiuat  the  defender's  husband  for  tiiese  ezprnseB, 

The  Court  diluted  the  cases  ior  the  parties  to  be  laid  be- 
fore the  Lords  of  the  Second  Division  and  the  Permanent 
lK>rds  Ordinary  for  their  opinions. 

The  following  joint  opinion  was  given  in  by  their  Lord*  Opinion  of 
«  .  Consulted 

1.  We  are  of  opinion  that,  in  so  far  as  it  can  be  shewn  thai 
expense  was  incurred  by  the  pursuer  in  obtaining  the  decree 
of  reduction  of  the  deed  of  Mr  John  Eweui  as  to  the  heritable 
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Opinion  of 
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Judges. 


98  May  1^.  property  left  by  him,  Ke  IHm  d  good  claim  t»  eacb  expeM 
against  fhe  defender  or  her  estate. 

2.  The  expense  alleged  to  have  been  incurred  in  pros^cntsng 
the  action  for  reducing  the  deed,  as  a  conveyance  of  personal 
property,  appears  to  ns  to  stand  in  a^difTerent  dtuaticHi.  The 
pursuer  carried  on  that  process  in  the  name  of  the  disfender; 
and  he  founds  his  present  claim  against  her,  partly  on  tb€ 
averment  of  an  employment  as  agent,  and  partly  on  his  ap- 
pointment by  the  Court  as  curator  ad  litem  to  her  in  the 
$d>sence  of  her  husband.  But  in  his  argument  he  relies  prind* 
pally  on  the  latter. 

If  this  question  depended  on  the  abstract  proposition  main* 
tained  by  the  defender  in  a  part  of  her  case,  that,  when  an 
individual  is  appointed  and  acts  afl  curator  ad  litem  for  a  mar- 
ried woman,  he  acts  solely  for  the  benefit  of  the  husband- 
that  he  must  be  presumed  to  look  exclusively  ta  him  Ibr  pay- 
ment of  his  advances,  and  cannot,  in  any  cade,  have  a  claim 
against  the  separate  estate  of  the  wife,  we  think  that  it  wooU 
ht  attended  with  difficulty,  and  should  hesitate  to  assent  to  the 
doctrine  so  broadly  stated. 

But  we  are  of  opinion  that  it  is  not  necessary  to  resolve  any 
such  abstract  question  in  the  present  case.  For,  tinder  the  cir- 
cumstances of  this  case,  it  appears  to  us  that  the  pursuer  must 
have  seen,  from  the  first,  that  the  proceedings  instituted  and 
carried  on  never  could  have  been  of  the  smallest  benefit  to 
tiie  defender,  in  so  far  as  they  related  to  the  personal  estate, 
even  though  they  had  been  attended  with  complete  success. 
From  the  relative  situation  of  the  defender  and  her  husband, 
it  must  have  been  easily  seen  that  those  proceedings  could 
produce  benefit  to  fhe  husband  alone ;  and,  if  the  curator  ad 
litem  relied  on  the  responsibility  of  the  wife  for  his  advances 
for  this  object,  it  rather  appears  that  it  must  have  been  his 
duty,  as  her  curator,  to  advise  hisr  against  them,  and  even  to 
decline  the  adoption  of  them,  for  the  protection  of  her  interest. 

The  claim,  however,  appears  to  be  still  more  directly  ex* 
eluded,  at  least  with  regard  to  by  far  the  greater  part  of  the 
account,  by  other  facts  stated  on  the  record,  and  not  denied. 
The  action  appears  to  have  been  raised  in  the  end  of  the  year 
1821 ;  and  it  is  stated  on  the  record,  that  in  that  same  year 
1821|  the  pursuer  suggested  that  a  power  of  attorney  should 
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be  gran^d  by  Jami^  Graham,  the  husband,  in  hvoxa  of  his  28  May  183a. 
son,  Mr  Barron  Graham,  and  that  such  a  power  of  attorney    ^'— ""V^*^ 
wa3  .granted  and  travsmitted  to  Scotland  in  September  1822.  ^^°?^°  *'• 

It  is  further  jstated  by  the  defender,  that  in  1824,  James       L 

Gi^am,  xeturned  from  America  to  England,  befol^e  the  <Sase  c^raior  ad 
had  bee^jt  heard  in  the  House  of  Lords — that  he  took  the  £l'^nte$, 

Baapag^ent  of  the  proceedings,  and  intimated  his  intention,       

in  .the  event  of  success,  to  allow  no  benefit  to  the  defender — ^S^lted^ 
tlud;  the  litigation  was  .«tiil  continued  by  the  pursuer,  and  that  Judges, 
ha  took  his  whole  instructions  from  James  Graham  and  his 
Wdther.  It  is  added,  that  more  than  two-thirds  of  the  a6* 
feoont  libelled  on  were  incurred  after  the  return  of  Mr  James 
Gn^am,  and.  this  intimation  of  his  intentions.  These  state- 
ip^ts,a]^.i],o^  denied  on  the  record. 

U^der  tbe^e  special  circumstances,  we  are  of  opinion  that, 
er^nsi^posingany  claim  had  been  competent  to  the  pursuer 
against  the  defender  or  her  separate  estate,  for  the  expensei 
iaeqrred  previous  to  the  time  when  the  power  of  attorney  exe^ 
(ittted  by  the  husband  was  received,  he  could  not  have  a  just 
daim  for  any  part  of  the  expenses  incurred  posterior  to  that 
tet^,  bat  must  be  held  to  have  beeli  then  acting  on  the  direct 
^ployment  of  the  husband,  as  he  was  undoubtedly  acting  for 
his  sole  interest*  And  we  have  no  doubt  that  still  less  can 
any  elaim  be  competent  against  the  defender  for  that  part  of 
the  expense  ivhich  arose  after  the  return  of  the  husband  to 
Eng^d* 

We  are, .  therefore,  on  the  whole,  of  opinion,  that  Mrs 
Graham  is  not  liable  to  the  pursuer  in  the  claim  made  against 
her,  except,  as  already  mentionedj^  for  the  expense  in  so  far  aji 
it  related  to  the  heritable  estata 

In  cctnformity  With  this  opinion,  the  CoUrt  found,  that  Mrs  judfpnent 

*  Graham  is  not  liahle  in  the  claiifa  made  agaidst  her|  except 

*  for  the  expenie,  in  so  fiar  as  it  related  to  the  heritable  estate  4 
^  and  remit  to  the  Lord  Ordinary  to  ascertain  the  said  expensesj^ 

Urd  Meadawbank,  Ordinary.      AcL  Kiaff,  SinuU  Ktir,    J.  j^rown,  Agent* 
Alt  Skew^  Mpiu        C  Gardany  Agent.        J7.  ClerL 

T. 
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HOLIDAY        .  .       ^  ,,,,,, 
against  «   ,     ,t    ,    * 

SCOTT  AND  OxBSEfl. 
SaLMON-FiSHIKG,-— TACK.-~WAREANPICB.rr-TAf /^,a«f<({f 

a  feo^e  o/  mhnon^shings  found  not  entitled  tff,a^ef^ 
of  renty  on  thegrotmd  of  loesea  alleged  fo  ^^oe./^.^^ 
curved  in  consequence  of  a  etaiuti^  .restrictif^^tf^  t^tfi^  ^ 
fshinff.  ,  ,,/    .,,,    ;, 

Bt  a  lease  entered  into  (6th  Feb.  1827)  th^  ro^M^nt^^e 
curators  of  Mr  Soott  Fitzmaurioe  of  Conueatofi)  let  thfe^^pli^ctQh 
fishings  of  Comiestony  on  the  River  Northed^,  to  tl^e  eja^ff^j 
Holiday,  ^  as  presently  possessed  by  the  said  John  HpliflVi 

<  and  diat  for  the  space  of  fiyeyieacs,  or  8ea3ons  of  fishj^,.fitH)i 

<  and  after  the  term  of  Candlemas  1827 ;'  and  they  bound 
themselves  *  to  warrant  the  said  John  Holiday,  and  his  foro- 
^  saids,  in  the  peaceable  possession  of  the  said  sahaon-fUhiiigB, 
*  during  the  said  tack,  at  all  hands^  and  i^g^inst  all  deadly-' 

At  this  period  the  close  of  the  salmon  fishing  in  the  North 
Esk  was  on  the  12th  of  October ;  but|  in  the  fol^pwing  year 
(1828)  an  act  of  Parliament,  which  was  in  a^tatiqn  when  the 
lease  was  entered  into,  was  passed.  (9.  Geo.  IV.  c.  .39)  declar- 
ing that  the  ck>se  time  should  commence  on .  the  ,14th  of  Sep- 
tember. 

The  suspender  having  applied  for  an  abatement  of  rent, 
on  the  ground  of  the  loss  he  would  thereby  incur>  which  he 
stated  would  be  one  third  of  his  whole  rent ;  and  this  having 
been  refused,  as  well  as  an  ofier  to  give  up  the  lea3e>  he  brou|^t 
a  suspeni^on  of  a  threatened  charge  for  pa}rment  of  the  M 
half  yearns  rent ;  and  pleaded-'^ 

Pl2u^**^^  *        That  having  been  deprived  of  a  part  of  the  possession  war- 
ranted by  his  lease,  he  was  entitled  in  law,  as  well  as  in  equi- 
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ty^  ta  deduetkm  from  his  rent  6{  tiie  wlM>le  lofls  and  damage88  Maj lioo^ 
thereby  ooeasioned;    Crawford  v.  Lord  Advocate,  2d  July   '^  »  -^ 
1696,  Fotm^.  r^o^'  7*6d).     If  the  fcase  had  expresdy  war-^^J^^"* 
nnted,  during  all  the  years  thereof,  a  fishing  season  of  a  cer-       «»— 
tain  spedficr  endurance,  and  the  suspender  had,  from  any  natural  ^^^^^'^ 
cause,  such  as  a  change  in  the  course  of  the  river,  or  fi^mi  any  WarrmtdiM. 
ctiier  extraordinary  cause  or  ^accident  not  imputable  to  him^      — ~ , 
fldf,  been  excluded  from  fisMng  for  a  third  or  a  half,  and  still  jjj^^*"^^ 
jBore  for  tiie  wh<de  of  tiie  season  thus  agreed  upon,  he  would 
undoubtedly  have  been  entitled  in  the  two  former  cases  to  a 
•corresponding  reduction,  and,  in  the  last  case  supposed,  to  a 
total  discharge  of  his  rent ;  Ersk.  ii.  6,  41 ;  Stair,  1.  16,  2 ; 
BeB,  d23 ;  Lindsa^  v.  Horaie,  13th  June  1612,  Fol,  Diet. 
/Mmr.  10,120)  Hamilton,  2d  Jan.  1667,  Stair,  (Mor.  10,121) ; 
Deans  v.  Abercromby,  15th  Dec.  1681,  (Mor.  10,122) ;  Tack». 
man  of  Customs  v.  Greenhead,  20th  Nov.  1667»  Dtrtetan, 
(Mor.  10121)  ;  Foster  and  Duncan  v.  Adamson  and  Wiiliamk 
Bon,  16tb  Jtdy  1762,  KaimeSj  (M(yr.  10,131) ;  Dunsmore  and 
Others  «.  Oswdd,  27th  Nov-  1821,  S.  and  B. ;  Wilson  v. 
Mader,  16th  June  1609,  Founi.  (Mar.  10,125.)     But  the 
case  is  much  stronger  where  there  is  not  only  a  temporary  in- 
soffieieney,  or  6n  accidental  sterility,  as  in  the  cases  abov^  re* 
'ferred  to,  but  where,  as  in  the  present  case,  it  is  a  portion  of 
die  very  subject  of  the  lease  which  is  destroyed ;  Yoric  Build- 
ifigs  Company,  6th  June  17*1  >  C.  Home,  (Mar.  10,127) ; 
JSarl  of  Eglinton  I?.  Robertson  and  Dreghom,  3d  Dec.  17^2, 
Kilh;  ElchieB,  (Mor.  10,128)  ;    Swinton  ©.  Macdowals,  'lOth 
Jan.  1810 ;  Walker,  30th  May  1811.     It  might  indeed  be  as 
Tvell  contended  that  a' farm  tenant  whose  lease  entitles  him  to 
300  acres,  and  who,  m  the  course  of  his  lease,  has  100  of  these 
acres  taken  from  him,  is  entitled  to  no  abatement  ot  his  reaat, 
as  that,  in  the  present  instance,  the  suspender^'s  claim  is  with- 
out foundation. 

Neither  did  it  make  any  difference  that  the  injury  which 
had  here  been  done  had  arisen  under  tibe  operation  of  a  super- 
Teiung  statute.  It  is  enough  that  the  subject  of  th&  lease,  with 
the  benefit  arising  from  it,  has  perished  through  an  occasion  not 
imputable  to  the  tenant ;  and  the  whole  authorities  shew  that 
abatement  is  due,  although  the  occasion  of  loss  may  not  be  im- 
putoble  to  the  landlc^ 
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WMay  lisoi     It  WHS  a9tair^wiH««TiMft  li^.kttiiig.  tiie 

'^  "/  ^^  ^  qufiBtioii  tftHie  8nq>etii4er<  far  five  y«in  or  fidiiag  MtMai,  dn 

^ott^^c/'     Mpomdento^id  iM»t  fwebiBB  bomid  in  lew  to  wanMt  die  m 

•— —      penderiagoinflfe  tke  eff«ot  of  vof  Babnqaeat  legiabliy«  oac^ 

Mme^jhMi,^.^^^  reltftiTQ  to  the  ptfiod  of  the  fishing  fleami.    AUthif 


WmtmmiHoo.    inmanted  was,  that  the 


dioiiU  be  alloiFad  to  e^ 


ott60eo4wini 
FJea. 


JvidgmetkU 


Withcmt  iatcfuqptioii,  mch  a  period  of  fiahiBg  m  thepiAlblar 
of  the  land  for  the  time  aUewied;  not  that  he  diovU  he  defta* 
4ed  in  a  poMeatioa  which  the  Uiw  migbt  eendtinn  and  daehn 
iUegal.    The  tachrawn  ef  aahbon  fiflhiaga  am  in  hnr  aBih»> 
•leod  to  undertake  the  risfca  of  si^Mrvcnittg  atatntaa  of  a  g^ 
serai  kind,  more  especially  when»  as  in  the  ^Kaent  .€a(w»  mk 
elaltateB  aire  oontemplated^  or  mi^^t  have  heen  expected  atdn 
d^te  of  the  tack.    Public  enaetniarts»  whether  itflended  lor  tb 
pnvpoae  of  impoaiag  lestriotiona  on  eoidmffoe^  or  of  rcgnlatii| 
the  eoereise  of  property  for  the  genenl  wdfore,  do  not  gin 
xlse  to  daima  of  relief  1x>  partiei  whoae  existing  intmit^ 
whether  aa  landlorda  and  tenanta^  or  as  otfaerwiaeeennttM 
may  be  sensibly  affected  by  their  general  opemtioii*    It  waii 
be  attended  with  dangerous,  conaequenoes,  if  the  principle  was 
admitted^  that  the  landlonl  is  undentood  to  wanaust  the  taMil 
ngainst  the  consequences  of  any  supervenient  aUtute,  wUch 
may  tend  to  affect  the  value  or  the  produce  of  the  subject  of 
the  tack-^as,  for  instanoe,  against  alterations  in  the  com  bifi> 
3.  The  operation  of  the  new  act,  even  if  it  Were  sndi  askat 
leged  by  the  suspender,  would  confer  upon  him  no  legal  dain 
of  abatement,  or  right  of  abandonment,  on  the  ground  of  rd 
interitus,  or  of  sterility ;  Siair,  i.  15,  2 ;  Ersk.  iL  6,  41 ; 
Lord  Eglinton,  3d  Dec.  174^2,  supra.     The  case  has  no  resem- 
blance to  that  of  a  river  changing  its  course,  or  to  that  of  laol 
being  destroyed  by  imzndation* 

8.  Neither  can  the  suspender  relevantly  allege  damage  npoi 
a  smgle  year,  or  upon  any  particular  portion  of  his  lease,  whm 
that  may  or  must  be  attended  with  a  subsequent  benefit  vfcm 
the  remainder  of  the  Lease  t  flw  very  obgeet'^Che  enactment  it 
question  being  to  improve  the  fisheries,  and  to  render  dioi 
more  productive. 

The  Lord  Ordinary  made  avizandum  to  the  Coort  iritii 
cases ;  and  their  Lordships  unanimousljr  ^  xepdled.ths  J 
*  of  suspension.* 
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liaU&'ttbe'ftflMlsd  by  pnUii;  rcfpitartioM  for  the  bemefit  of  the     '^  t  — ^ 
pvUic'iAteiwt ;  wd  vsriou^eiieoliiMaitB  haib«en  passed  reetrain-  ^^l^  ^^^    , 
iagiiihe  rights  of  those  hvriii^  snfanoin  flshinge  in  Hie  modes  and  '    — — > 
tints  of  exeftisfaig  thea.    Any  4me,  therefore,  who  obtained  a  ^^^.A«A«tfr 
ktas'  t>r  safanon'fisbings  must  be  preeamed  to  hare  taken  it  under  WamnuBei. 
tt»ib«rden  (rfsueh-regnlatioite  <  and^  iti  the  present  ease,  ibe  al-   *  r, — "^ 
iflralion  irhich  Intd  been  niade4id  not  fall  under  the  dause  of  couit. 
irsfrandioe.    The  e9q)ressitm  warrantkig  the  engender  in  the 
eaumiaB  of  his  right  for  five  <  fishing  seasons,^  instead  of  so 
mnj  nsntfisy  or  any  sp^eiflc  period,  Was  probaWf  nsed  in 
oonsequenoe  of  the  uncertainty  of  what  this  period  might  be» 
ao  as  not  to  be  affected  by  any  diange  in  the  period  allowed  by 
hew.    If  lbs  fidiing  seasoit  had  been  extended  instead  of  being 
lipikM,  the  COnvt  weidd  not  have  listened  to  a  claim  m  th6 
pavt'of  thelandkird  for  an  increase  of  rent  on  this  account ; 
and  the  obim  by  the  tenant  for  abatement  in  the  case  whidi 
had'oeotlnvd  had  ae  litfle  foundation*    It  was  observed  by  on^ 
of  the  Judges  that,  if  the  loss  had  amounted  to  a  case  of  lib. 
solate  etef  ility,  there  might  have  been  seme  room  fyt  the  de* 
KiaMd )  bilt  not  where  it  only  amounted  to  a  third  or  fourth, 
as  was  hare  aHeged. 


ZmdMmiPwkmk.  Osdinsrjr*         For  the  auptnder,  n$&n  ^f  Fm.  fJ^ 
ff9$X  ^t'^ry-  J9k%  Tharbum,  W-  S.  Agent.      Alt.  SoL  Gevv  (Hoptj 

H.  J.  RoberUon.  Patrick  Irvine^  W.  S.  Agent  JS.  Clerk* 

c. 


FIRST  DIViSWN. 

No.  GXXXVI.  £9  Mfig  1890. 

VISCOUNT  MELVILLE 

Thk  trustees  of  ROBERT  DOUGLAS  and 
Othbbs. 

PMFsnTT.«^ExcAifBiov.*— PMsvMrTioN*-^  Verbal  agrees 
mieni  to  eachange  certain  portione  of  lande  having  taken 
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DECXSIbNS  OF  THE 


No.  136: 


90  May  1880. 


Lord  Melvillft 
«:  Dougla8*9 
Trustees^  &c* 

Property. 
Pruumptwm 


place  hehteen  pdtHe$^  atidone  of  them  hanAng  arastel  kM- 
inga  upon  a  portion  which  formerly  beUmged  to  ihe  otker^ 
and  which  he  alleged  woe  inclttded  in  the  exoamMcny  OMi 
this  operation  having  remained  tmohallengod  by  the  forma 
proprietor  for  about  fifteen  yearo^fimnd  that  he  «mu 
thereafter  barred  from  challenging  it,  or  even  from  hamaig 
ihe  question  tried  by  a  jury,  whether  thegroundin  que$^ 
tion  woe  de  facto  included  in  the  eo^unUdon  ;  ii  beif^  held 
that  poeseeeionfor  so  many  years  by  the  defendereyjmnsi 
with  the  acquiescence  on  the  part  of  the  pursuer ^  affirrisi 
suffi/cient  evidence,  in  a  verbal  agreement,  of  the  emterd  sf 
the  excambion. 


Defendera* 
Pleas. 


Abovt  ihe  year  1807  or  1809,  a  verluil  agreement  took  place 
between  the  pursuer.  Lord  Melville,  aad  the  late  Hr  I)mig- 
las  to  exchange  certiujA  small  portions  of  property  at  iMtmsik 
respectively  belonging  to  them.  Possession  waa  in  eonseqnenoe 
taken  by  them  ;  and,  m  the  year  1810,  Mr  Booglas  began  to 
erect  a  building  across  a  road  which  was  alleged  by  the  de- 
fenders to  have  formed  part  of  the  ezcamluon,  and  which  had 
formerly  belonged  to  Lord  Melville,  although  salgect  to  a 
right  of  passage  in  favour  of  Mr  Douglas.  The  road  had  fiv- 
merly  been  used  chiefly  by  Mr  Douglas  as  an  access  to  the 
piece  of  ground  which  was  afterwards  made  over  to  Lord  Md- 
ville,  in  virtue  of  the  excambion,  and,  after  the  erection  of 
the  buildings,  it  was  completely  shut  up.  After  several 
years,  Lord  Melville,  who  had  resided  diiefly  in  Eng- 
land, brought  an  action  in  1826  against  the  trustees  of 
Mr  Douglas  (who  had  died)  and  against  the  St  Ann's  Dis- 
tillery Company  who  had  purchased  his  property  in  the 
year  1823,  *  as  the  same  were  possessed  by  the  late  Mr 
<  William  Douglas,^  to  have  it  found  that  tih^BbuUdiBgs  in 
question,  so  fdj  as  erected  upon  the  road,  .were  an  encroach 
ment  upon  the  property  of  the  pursuer,  and  ou^t  to  be  re- 
moved. 

Defences  were  given  in  both  by  the  trustees  of  Mr  Douglas 
and  by  the  Distillery  Company ;  and  these  substantially  were, 
that  the  ground  in  question  was  expressly  included  in  the  ex- 
change ;  that,  at  all  events,  considering  the  nature  of  the 
ground,  which  could  be  of  no  use  to  the  pursuer,  and  the  pos- 
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•esBkw^hlclllrfka  fbll(nred,  a  presumption  arbse  that  it  was  in- ^^^^^^v 
4!hided;  tad,  tt6redvtf ,  that,  as  no  complaint  had  been  ^^CLorrfMelville 
of  any  encftmchment  on  the  part  of  Mr  Douglas,  the  pursuer  i^.  pougUs's 
iraB'htm^  bylli^blogation,  or  at  lieast  by  acq^uiescence,  from    ^^  ^    ^ 
dialleng^ng  the  buildings  in  question ;  Ayton  v.  Melville,  19th  Pntperty. 
M»y^^l^91  f Jlft^;  App.  Property,  No.  6);  Shand  t>.  ll^n^t^f^^j;;^^ 
ma  anfl  Others,  28t;h  July  181%  2  Dow,  619 ;  Goldie  ©.  Os- 
^ald,  "S  A)fer,'*  5S4 ;  Marquis  of  Abercom  i;.  Langmore,  20th 
May  1830:     Indeed,  as  the  terms  of  the  excambion  had  not 
Ikeen-  riedaced  t6  writing,  the  nature  and  extent  of  it  could  only 
be  o<Aected4rom  die  acts  and  deeds  of  the  parties ;  BlytKs  Re* 
portSf  ii.  295. 

« 
It  WW  anstM^^d^-'Uhzty  sg  the  piece  of  ground  in  question  punuec't 
had  formed  pArt  of  the  barony  of  Melville,  and  had  never  been  ^^^ 
Mpreiriy  eoiivey\ed  away  to  the  defenders,  who  consequently 
had  no  title  ef  exelnshre  possession,  they  could  never  acquire  a 
right  to  it  byl^  alleged  acquiescence  on  the  part  of  the  piuv 
aiier,  he  having*  been  ont  of  Scotland  while  the  building  wau 
effecting,  and  tiius  ignotant  of  the  proceedings  of  the  defenders. 

After  a-'  variety  of  procedure,  and  cases  upon  the  point  of 
law,  in  whkh  the  qvestlon  of  acquiescence  was  discussed,  the 
Coart  opened  up  the  closed  record,  and,  before  answer,  ^  Re- 
^  mitted  to  the  Lord  Ordinary  to  order  a  pointed  condescendence, 
^  in  order  to  fix  and  ascertain  the  allegations  and  averments  of 

*  the  defenders,  how  far  the  ground  over  which  it  was  alleged 
<  the  encroachments  had  been  made,  and  particularly  the  road 

*  in  question,  were  or  were  not  comprehended  under  the  excam* 

*  Won; 

In  the  condescendetfce  which  was  given  in,  in  terms  of  thia 
interlocBtor,  the  defendnrs  repeated  their  averment  that,  when 
the  excambion-'took  place,  it  was  understood  and  agreed  upon 
that  the  road  in  question,  in  so  far  as  Lord  Melville  had  any 
interest  therein,  was  to  be  included  in  the  excambion.  Thisy 
however,  was  expressly  denied  by  the  pursuer,  who  insisted 
that  the  defenders  were  bound  to  prove  their  allegation ;  aii4 
that  this  was  a  proper  question  for  a  jury  to  decide. 

A  majority  of  the  Court,  however,  were  of  opinion  that  there  opinion  of 
were  sufficient  grounds  for  deciding  the  case  in  &vour  of  the  Couit. 
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S9  May  lltso.  clefendm,  iriflumt  the  Aecewity  otUDffi^^ditSptfh  ^  At^^oiM 
♦  ^XT.«  ®' a. JTMY,  that  the  road  in  question  w«?  de  6ii^  iaclpM a 

Lord  Melrille^  i_- 

«.  Douglas's    ™*  exjcptmtaon, 

"^  Zord  Balgmp  thought  that  th0  ewe  W90  s^tetpM  vith 

coQffldarable  difficulty^  and  va»  mit  jtfe^red  to  deeiie  % 

either  upom  the  general  doctrine  <^  acquieecenee,  or  iQKtttke 

0iridence,  as  it  then  stood,  with  regard  to  the  dkjpd  aM 

of  the  eaceambian.    If  his  Lordship  were  dmen  at  tUs  tiw 

to  decide  the  case  upon  the  first  p<HUjCy  be  irouid  oiwm 

liiat,  in  his  opinion^  the  Covrt  had  gone  a  greet  de^t  totte 

k  giving  effect  to  the  doctrine  of  acqiuieseence  in  ttf^  fti 

real  rights ;  and  he  would  be  inclined  to  pause  be^Me  be  w<»U 

allow  such  acts  of  acquiescence  as  were  here  founded  (m  to 

cperate  as  a  transference  ol  landed  property  witheul  ttj 

title^  f<»r  this  would  be  going  in  opposition  to  the  bMM 

1617*    But,  if  the  possessiiA  of  the  defenders,  and  the  a^B* 

«Bcence  of  Lord  Mdville,  could  be  connected  with,  or  bai^ 

ed  upon  the  contract  of  excambton,  it  might  afford  a  prai 

with  other  circumstances,  of  the  extent  of  the  excambiO]i,» 

as  to  shew  that  the  piece  of  ground  in  question  £dluiidffil; 

but  looking  at  the  only  circumstances  which  were  before  the 

Court,  his  Lordship  would  be  indined  to  see  more  evidcDOete' 

lore  he  could  presume  that  it  was  included  in  the  excanbioai 

flond  his  Lordship  thought  that  this  was  a  pro|^  qaeBtien  to 

a  jury  to  determine. 

The  Lard  President  thought  that  there  were  sufficist 

grounds  before  the  Court  to  decide  the  case  in  &vour  cl  dtt 

deciders.     It  was  admitted  by  Lord  Melville  that  then  Id 

been  a  verbal  ezcambion  between  the  parties ;  and  the  oalf 

question  was,  what  was  the  extent  of  what  was  excsakdi 

His  LordiAip^s  opinion  was  not  founded  upmir  the  aoqajesieaoe 

alone  (as  to  which  he  concurred  with  Lofed  B^fp^yot  mftmiii^ 

oontract  of  excambion  alone^  bnt  upon  both  unked«    As  Ik 

caeambibit  was  admitted,  although  only  verbal,  what  better  ch* 

dence  could  there  be  of  the  extent  of  what  was  exeambed,  ttai 

the  possesion  of  the  defenders  almost  immediately  after  tki 

date  of  the  contract  ?    It  was  not  like  a  -  case  of  dispetel 

marches,  where  a  slij^^t  encroachmoot  by  one  yipty  pjfbl 

escape  the  notice  of  the  other ;  for  here  there  had  foraerlf 

been  a  road  which  had  been  completely  built  iqpoa^  afid  ncveli- 

jtetioB/ made  fb£  yeans  although  tbe  puminr  muil  Jia^ 
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or  W9B  boasd  i»  b^  what  irasr  going  on.    If  tbet^  wat  any  99^  May-  18M 
thing  in  tlM  doctrine  of  aequiesceiice,  it  Odtght  io  apply  td  stlcA    '^  t  '-I' 
a  CAM  a»  this.     It  was  not  enough  in  Bath  a  gobb  to  9»y  thst^^  Dougks'B 
the  party  was  ont  of  the  oenntry  during  a  great  part  of  the  Trustees,  ^ 
period  when  the  encroachiMent  had  taken  place  ;  for  the  pre-  p^J^^Z" 
flumption  wae,  that  he  was  either  pentonally  present^  or  by  ExcamUm, 
those  who  acted  for  him.    In  the  case  of  CdoB^  Ainslie,  such  ^^*^|J^^»^ 
a  plea  was  not  listened  to,  although  he  had  for  many  years  Opuiiea  ef 
been  actively  engaged  abroad  on  service^    As  a  i»ad,  the  piec^^^^*^ 
of  ground  in  question  could  have  been  of  no  use,  as  the  build- 
ing had  been  erected,  without  objection,  finr  upwards  of  fifteea 
years.     His  Lordship,  therefore,  thought  that  the  possession 
on  the  part  of  the  defenders,  with  the  acquiescence  for  so  many 
ye$QDB  by  Lord  Melville,  was  sufficient  evidence  of  the  extent 
of  the  excambion  without  remitting  the  case  to  a  jury.     With 
Tegard,  again,  to  the  pursuer,  he  had  no  better  evidence  than 
bis  own  possession  upon  the  excambion,  of  the  extent  of  the  pro- 
perty acquired  by  him,  and  he  was  bound  to  allow  the  defen- 
ders the  benefit  of  the  sama  evidence. 

Lord  Gillies  was  also  very  unwilling  to  send  the  case  to  a 
jury,  although  it  was  attended  with  considerable  diffieolty. 
With  regard,  however,  to  the  doctrine  of  acquiescence,  as  a 
mode  by  which  real  property  could  be  acquired,  his  Lordship 
was  clearly  of  opinion  that  the  right  of  the  defenders  could 
not  be  supported  by  this  plea  alone.  It  was  to  be  lamented 
that  this  doctrine  had  been  introduced  into  our  law  in  re- 
gard to  landed  property  ;  and  it  had  been  carried  a  great  deal 
too  &r.  It  was  a  new  modus  acquirendi  dominium,  and  was 
unknown  in  our  former  practice.  It  was  a  maxim  in  the  civil 
law  that  vigilantibus  non  dormientibus j.ufa  siibswnunt ;  but  his 
l,<M*dship  would  be  very  sorry  to  see  such  a  maxim  i^i^Ued  to 
support  the  clauns  of  one  party  to  property  which  he  had  firau« 
dulently  acquired  from  the  true  owner.  But,  indeed,  the  plea 
of  acquiescence  consid^ed  in  this  view  bad  abnoat  been  giveif 
up ;  and  it  was  now  chiefly  relied  upon  as  exfiBB^^tory  of  the 
extent  of  the  excambion ;  and  in  this  view  his  Loidsbip  wai 
now  inclined,  although  with  some  hesitatijun,  to  concur  in  tha 
opinion  of  the  Lord  President,  and  to  tbiak  that  it  might  be 
•afficieat  to  entitle  the  defender  to  a  judgpMnl  in  bis  bvpur^ 
vitboui^  semittms  tb8  casa  ta.  a  jurj^ 
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2$  Mft7 1830.      L&rd  Craigie  also  agreed  with  the  Lord  Preeident  in  tldnk 
—  r — '    ing  that  the  possession  held  by  the  defenders,  jobed  wiih  the 
V.  DougbJa  ^acquiescence  on  the  part  of  Lord  Melville,  afforded  sufficieol 
Trustees,  Ac.  evidence  of  the  nature  and  extent  of  the  excambion. 


Property, 

ExoambUm. 

Pruumptionm 

Judgment. 


Their  Lordships,  therefore,  find,  ^  that  the  excambion  m 
^  question  is  admitted,  and  the  extent  of  the  ground  asoertain- 
*  ed  by  the  possession :  Therefore,  sustain  the  defences  to  the 

<  action  at  the  piirsuer'^s  instance ;  assoilzie  the  defenders  th^e- 

<  from,  and  decern ;  find  no  expenses  due.^ 


Lord  Meadawbanky  Ordinaiy*        Act.  Sol^Gm.  (Bope)  RoberUmt,        i. 
VTiiharty  W.  S.  Agent  Alt  Dean  qf  Fae.  (Jeffrey)  More,  Skeu, 

Keay.        W,  AUetter^  Agent  for  Douglases  Trustees.        J.  Gre^,  W.  S* 
Agent  for  Distlilerx  Co.        H.  Clerk. 

c. 


FIRST  DIVISION. 


No,  CXXXVII. 


3  June  1830. 


JOHN  PATRICK  STOHIE 

against 

ISABELLA  CAIRNIE  on  HALPEN. 

CAUTtoNEft. — BASKitvrr.^^Where  a  creditor  obknm  hen- 
table  security  from  his  debtor j  andy  at  the  same  time,  the 
personal  obligation  of  a  cautioner ,  he  is  under  an  implied 
obligation  to  render  his  own  title  complete  for  the  cauOen- 
er's  relief  so  that  if  the  security  be  impaired  by  the  creA- 
tor's  n^lectj  the  cautioner  wHl  be  released. 

Ik  December  1820,  Charles  Th(»n,  manufacturer  in  Paidey, 
upon  the  acknowledgment  of  having  .  received  the  sum  of 
L.d60  from  the  fether'of  the  charger,  Mrs  Halpen,  grant- 
ed an  heritable  bond  in  her  favour,  whereby  he,  as  pria* 
cipal,  and  the  suspender,  Storie,  as  cautioner  and  joint  obli* 
gant  wi<li  him,  became  bound  in  payment  of  an  annuity  to 
her  of  L.30,  payable  at  two  terms  oi  the  year  by  equal  poiv 
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tiosff.    In  fhe  erent  of  two  terms,  or  one  whole  year  cf  the  3  Jun^  laao. 
annuity  happening  "to  be  m  arrear  at  one  fime,  the  parties  be--  '—  t  "—' 
came  bound  to  pay  up  on  requisition  the  said' sum  of  L.360  ;^raie? 
and,  for  the  farther  security  of  Mrs  Halpeli,  Thorn  disponed  ■ 

certain  lands  in  her  favour  with  a  power  of  sale.  *  The  holding  ^^^'^* 
was  declared  to  be  a  me.  There  was  a  precept  of  jsasine,  on  which* 
Mrs  Halpen  was  infefit,  but  no  charter  of  confirmation  was  taken 
out.  Upon  Mrs  Halpen  going  to  Ireland,  she  gave  a  mandate 
to  Mr  James  Pollock,  manufacturer  in  Paisley,  to  uplift  and 
discharge  the  annuity  due  to  her ;  but  Mr  Lawri'e,  writei*  in 
Paisley,  who  had  been  her  father^s  agent,  and  who  had  trans^ 
acted  the  annuity,  held  possession  of  the  title  deeds^  and  was^ 
employed  by  Pollock  as  agent,  when  it  became  necessary  to 
use  diligence  on  the  bond.  In  1832,  Thorn  had  oceassion  to 
contract  another  loan,  when  it  was  agreed  between  him  and 
the  creditor,  (Mr  Ferguson,)  that  a  part  should  be  employed 
in  discharging  the  former  debts  upon  the  estate,  including  Mrs 
Halpen'^s  annuity,  and  the  balance  paid  over  to  Thom.  '  Mm 
Halpen  wad  applied  to  by  Pollock  to  know  whether  she  would 
agree  to  this  arrangement ;  and  in  her  answer,  (6th  Septem^ 
ber  1823,)  she  desired  him  to  inform  Mr  Lawrie,  that  he 
might  *  discharge  the  bond  on  receiving  an  equivalent  bond  of 

*  annuity  of  the  Globe  Insurance  Company,  payable  in  Duh. 

*  lin,  at  Martinmas  and  Whitsimday."*  This  arrangement* 
however,  was  not  completed  ;  but,  in  consequence  of  it  being 
determined  on,  Mr  Lawrie,  who  had  commenced  certain  steps, 
with  a  view  of  taking  out  a  charter  of  confirmation  from  the 
superior,  did  not  complete  the  security.  In  August  th^eafter, 
(182 4«,)  the  transaction  for  a  loan  with  Mr  Ferguson  was 
completed.  He  took  infeftment,  which  was  confirmed  by  the 
superior ;  whereas,  Mrs  Halpen'^s  bond  was  not  confirmed  till 
February  1826.  In  the  meanwhile,  (July  1825,)  Lawrie 
wrote  to  Ferguson,  complaining  of  the  preference  which  had 
been  obtained  by  the  prior  confirmation  of  his  bond ;  and,  in 
answer,   Mr  Ferguson   observed  that  he  thought  *  the  jus- 

*  tice  of  the  case  required  that  she  (Mrs  Halpen)  should  be 
<  placed  in  no  worse  a  situation  than  that  in  which  she  was 

*  when  Thom  assured  her  that  the  bond  was  to  be  retired, 

*  and  when,  on  that  assurance,  you,  Mr  Lawrie,  were  pre* 
Vol,  V.  Xx 
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8  JttiM  1830.  *  Tinted  from  comidetmg^  thd  seeuritjr.*  Bot  aftenrBrds^  in 
conBeqiienoe  of  certain  other  arrangements  which  were  c<«- 
templated  towards  securing  Mrs  Halpen'*s  interest,  (but  which 
subsequently  fiuled)  Lawrie  wrote  to  Ferguson,  (2d  Decem- 
ber 1825)  saying,  <  I  have  now  arranged  with  Mr  TboBi, 
'  respecting  Miss  Caimie^s  bonds,  so  that  you  may  settle  with 
<  faim,  as  I  give  up  all  claim  on  you  or  Mr  John  Fergosos, 
*  either  on  my  own  account  or  for  Miss  Caimie.^ 

In  these  circumstances,  Thorn  having  afterwards  become 
Iffinkrnpt  (1828)  more  than  two  terms  of  the  annuity  baag  ia 
arreat,  and  nothing  having  been  effected  towards  Mrs  Halpen^s 
■ecority,  except  taking  out  the  charter  of  confirmation  in  1826, 
which,  of  course,  beilig  subsequent  to  the  confirmation  in  fevour 
•f  Ferguson,  coidd  not  compete  with  his  security,  the  chargers 
first  demanded  payment  of  the  arrears  ^rf*  annuity  from  the  sus- 
l^ender,  as  cautioner,  for  which  a  charge  was  given,  and  they 
aftc^jrwards  charged  him  to  make  payment  of  the  principal  som, 
with  interest  frt>m  Whitsunday  1828 ;  and  this  was  afterwards 
followed  up  by  a{>prehending  and  incarcerating  the  suspender 
in  the  jail  of  Paisley. 

A  bill  of  suspension  and  liberation  having  been  preseoted, 
tiie  Ldrd  Ordinary  on  the  Bills  refused  the  liberation,  but 
passed  the  suspension,  for  the  purpose  of  trying  the  question. 
The  suspender  was  afterwards  liberated,  in  consequence  of  tbe 
eharger'*s  not  lodging  money  for  hb  aliment. 


8u8pend«r*i 
PleM. 


The  suspender  pleaded — ^1.  The  clause  in  the  bond  by 
which  thfe  annuitant  is  entitled,  upon  two  terms  or  one  whole 
year'^s  annuity  being  in  arrear  at  any  one  time,  to  enfi^rce  pay^ 
ment  of  fhe  principal  sum  advanced,  is  not  a  condition  but  a 
fienalty,  and  is,  therefore,  purgeable ;  or  else  it  is  a  usurious 
8t^ulati<^  not  entitled  to  be  enforced  in  a  court  of  law. 

2.  If  the  charger  meant  to  have  availed  herself  of  her  right 
of  redemption,  she  was  not  entitled,  under  the  terms  of  her 
bond,  to  enforce  payment  of  two  terms  annuity  by  diligence, 
but  ought  to  have  confined  her  claim  to  the  legal  interest  from 
Whitsunday  1827  downwards.  And  having  not  only  permitted 
the  suspender  to  purge  the  obligation,  but  having  herself  com* 
pelled  bim  to  da  so,  by  means  of  her  own  diligence  of  poind* 
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f,  flbe  u  not  noir  entitled  to  enct  payment  of  tlie  ftncqpd  %Sme  isla. 
n  in  the  ikond.  ^^^ 

3.  in  heritable  ciedMor  being  in  pofisesBSon  of  hk  own  title,  Q^^nie! 
I  boond  to  aedgn  it  to  a  caudoner  upon  reeeivmg  payment      — — * 
Oe  debt,  ought  not  to  be  guilty  of  any  undue  dday  in  ren-^^J^j^^ 

nng  that  title  effectual,  so  as  to  enaUe  the  cautioner,  upon      

Jdng  sndi  payment,  to  operate  his  relief.  And  eq»ecially  must  |j!fP^^' 

8  be  the  case  where  such  delay  arises  firom  an  attempt  at 

iking  a  new  arrangement  without  the  knowledge  of  tbe  cau^ 

ner,  and.  is  attended  with  the  consequenee  of  permttting  a 

iterior  security  to  be  primarily  effectual  against  the  estate. 

4  A  cautioner  is  rdieved  firom  his  obligations  when  thecie* 

»r,  without  his  consent,  accepts  of  a  new  obligation  firom  the 

iaripal  debtor. 

6.  The  charger  is  responsible  for  all  the  acts  ci  Mr  Lawrie, 

10  fiir,  at  least,  as  the  suspender  was  injured  by  then^ ;  and 

It  whether  he  acted.as  mandatory  or  agto/L    And  thoee  acta 

e  sufficient  to  liberate  the  suspender  from  his  cautionary  oib» 

[atioiL 

It  was  answered, — ^1.  The  su^ender  being  booiid  as  cau^^^^[[^*' 
ner,  surety,  and  foil  debtor  with,  and  for  Thom,  in  the  per- 
isl  obligation  to  pay  die  annuity,  and,  in  the  event  of  tw6 
w  Ming  in  arrear,  the  original  price  of  L.360,  and  tbe  he- 
lUe  security  bong  oontdtuted  in  e]q>reHi  terms  as  an  ao«B0- 
y  ffa  the  Ceurtber  security  of  the  chaiger,  and,  without  pr0* 
Ike  to,  but  in  corroboiiation  o^  the  personal  obligation  in 
ich  the  suspender  is  debtor,  he  has  no  ri|^  or  eontrol  orer 
I  real  security ;  nor  waa  the  charger  bound  in  any  legal  ob- 
ifion  to  him  to  complete  that  security  by  infeftment  or 
);  nor  .can  her  fiiilure  to  take  in&ftment,  or  to  com- 
I  the  infeftment  by  confirmation,  have  the  legal  effect  <tf 
the  aosp^er  of  his  personal  obligation  for  the 

,  The  charger  bong  resident  in  Dublin,  and  having,  by  a 
fed  written  mandate,  appointed  a  oertain  mandatory  to  at- 
I  to  her  interest  in  rdbrence  to  theannuity  in ^estioii, 
^  be  bound  by  the  ultroneous  acts  or  proceedings  of  «]l- 
|jr  person,  to  whom  die  gave  no  authority  to  act  foriur  in 
I  Xx2 
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s  JviM  1890«  the  matter,  and  whose  proceedings  were  nerer  sanctioiied  hj 
her,  nor  even  known  to  her. 

3.  The  power  to  uplift  and  discharge  heritable  debto,  orto 
change  the  leMuriftieB  thereof  in  the  name  and  for  behoof  of  a 
party  reading  fiirih  of  the  kingdom,  cannot  be  eonferred  witk 
out  a  special  mandate  to  that  effect. 

4.  The  circumatance  of  one  security  being  merely  postpooel 
to  anotheri  does  not  necessarily  infer  the  lom  or  danu^fe  of  tke 
fioKTmer ;  and  as  it  is  not  averred  by  the  suspender  that  the  he- 
ritable security  in  question  has  been  actually  lost  or  damsged, 
or  has  truly  tuhied  out  in  fiict  to  be  in^lectual  or  inadequate 
to  the  full  sum  to  which  it  relates,  his  reaisonsof  snspenaoo 
are  totally  irrelevant. 

5.  When  two  terms  payment  of  the  annuity  fell  into  arreir, 
the  chaiger  had  then  a  vested  right  undes  the  bond  to  de- 
Inand  payment  of  the  original  purchase  money  of  L.360,  and 
the  snihiequent  paynotent  of  these  annuities,  or  their  recoFcry 
hj  diligence  from  the  proceeds  ot  the  debtor^s  effeeto,  had  lot 
in  law  the  effect  of  evacuating  or  destroying  the  above  right, 
or  of  conferring  on  the  debtor  a  right  to  retain  the  said  pur- 
chase money. ' 

The  Lord  Ordinary  <  Finds  that  die  cautionary  obligatioa 

>  undertaken  by  the  suspender  waa  contamed  in  the  heritaUc 

*  bond  granted  by  Thom,  the  principal  debtor,  to  the  chai^ger; 

>  and  that  the  suspender  was  entitled  to  rely  liiat  the  heritaUe 

>  security  on  that  bond  would  be  duly  completed :  Fiiub  that 
'  the  chargtf  unduly  delayed  to  have  her  sasine  confirmed  bj 

<  the  superior ;  in  consequence  of  which,  Ferguson,  a  posterior 

>  heritable  creditor,  obtained  a  prior  confirmation  of  his  sasiae: 
' ,  Finds  that,  in  the  oiroimistances  of  the  case,  the  chai^r  w» 

*  entitled  to  insist  thatshd  should  not  suff^  by  Ferguson's  pre- 

*  fieren^  and  that  the  justice  of  this  claim  was  eziplieitlj  ad- 
mitted on  the  part  of  Ferguson :  Finds  that  the  daim  so  ad- 

<  mitted  was  voluntarily  abandoned  by  Lawrie,  the  charger^ 
•<  a^ent,' for  whom  she  is  responsible,  without  eommunicatioa 
.^  with  the  suspender,  and  that  Lawrie  was  otherwise  inattea- 

<  tive  to  the  chargerV  interest  in  reference  to  this  debt :  And 

*  therefore  finds,  from  the  aforesaid  negligence  and  interference 

<  of  the  charger,  to  the  suspender's  prejudice,  that  the  auflpen- 
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<  ier  b  released  from  his  oVHgation :  SnBpends  tib^l^^ters,-  aad  3^  June  iojol 
^  decerns :  f'inds  the  eharger  Kable  in  expenses.  ^^  » 

<  iVofe.— The  case  of  Fleming  ©.  Thomson,  23d  May  1836^  cioSr 

*  in  the  House  of  Lords,  is  not  the  same  with  the  present ;  ■ 

*  because,  in  the  first  case,  there  was  an  express  obKgataon  ^^JriSL' 
^  upon  the  creditors  to  hold  the  heritable  security  for  the  be- 

*  nefit  of  the  cautioners  as  weU  as  themselves.  But  it  is 
'  thought  that  th^re  was  im  implied  obligation  to  the  sane 
^  elfect,  in  Ihis  case,  arising  at  common  law.     In  other  re- 

*  spects  the  decision  in  Fleming  v.  Thomson  is  a  precedent  a 

*  fortiori  here.' 

The  Court  adhered,  upon  the  principles  laid  down  in  the  in- 
terlocutor. It  was,  however,  further  observed  that  the  charger 
was  completely  barred  from  challenging  the  transaction  by  her 
letter  to  Pollock  of  6th  September  1823  coupled  with  Law- 
rie's  express  renunciation  of  the  security  in  his  letter  to  Mr 
Ferguson  of  2d  December  1825. 

Lord  Craigie  was  of  a  different  opinion.  He  thought  that 
the  case  had  not  been  judged  of  upon  the  conduct  of  the  char- 
ger herself,  but  from  the  actings  of  various  other  individuals, 
who  had  no  power  to  renounce  her  rights,  and  who  were  not 
parties  to  the  action.  One  or  other  or  all  of  them,  if  the 
circumstances  were  correctly  stated  by  the  suspender,  were 
Sable  to  her  for  the  consequences.  That  she  ever  consented 
uo  renounce  her  right  without  a  full  equivalent  was  not  proved, 
ind  could  not  be  believed.  Further,  he  doubted  whether  a 
sreditor  having  heritable  security,  as  well  as  the  personal  obli« 
pition  of  a  cautioner,  was  obliged  to  warrant  the  efficacy  of 
he  security,  for  the  purpose  of  relieving  the  cautioner.  If  the 
reditor  had  renounced  the  heritable  security,  or  if  he  had  given 
ime  to  the  debtor,  as  it  was  called,  by  postponing  the  term  of 
ayment,  in  such  a  way  as  to  prevent  the  cautioner  from  ob- 
lioing  his  relief,  the  law  was  clear.  But  these  cases  w^re 
ifferent  from  the  present.  It  had  been  said  that,  in  this  case, 
ie  cautioner  had  required  the  creditor  to  complete  his  herita- 
le  security  by  obtaining  confirmation  ;  but  this  had  not  been 
rored,  and  was  not  relevant.  The  cautioner,  on  payment  of 
ie  debt,  might  at  any  time  have  demanded  an  ajssignation  of 
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»Jfiiw]8M  tbeMcoiit^Tf  and tiiemlif  Ihe cNidMOT  wcMdd  have 

fited,  as  she  might  hare  obtained  an  increase  of  her  anmntjr^ 
Instead  of  this,  alHioagfa  there  were  many  reqoisitbna  for  pay- 
mant^  and  sospensions  oflfefed  by  thecantictaer,  he  did  not  tfaen 
require  the  creditor  to  assign  or  to  obtain  confirmation^  At 
present,  howerer,  his  Lordship  only  proposed  that  die  dqpend* 
ii^  litigation  should  be  sisted  until  P<Aock,  Lawriels  repreaai* 
tatiyes,  and  Thomas  Feignson,  who  condoHed  tiie  loan  of 
L.4000,  oat  of  which  the  charger  diovU  have  been  paid,  woe 
called  as  parties. 

Lard  Corehmm^  OrdSxuoy.        For  tbe  Svspender,  lU  BM>       A.  Dmiig. 
.  i^,  W.  S.  Agent         Alt.  Dean,  qf  Foe.  (JegiregJ  Shm$^  JBiidUnM. 
flames  Burnemi,  AgenU  Cleik. 


SECOfTD  DIVISION. 

Ho.  CXXXVIII.  4  June  1880. 

MACAETNEY 

MACKENZIE. 

CAtJTioi9ER.*-Li£v.«-<^  joint  siBekbankinff  eampang^  Aoo- 
ing  btf  thewfUract  of  oa-parinmy  a  Ken  over  the  shares  of 
eaeh  inditridtMl  partner  Jbr  the  balance  of  hie  account 
mth  the  hanky  and  having  allowed  ashafo-kMer  to  dis- 
pose  of  his  shares  without  pre^fiousljf  settling  his  aeeesmii 

.  found  that  theg  had  not  thershg  lost  recourse  againet  his 
cautioners  in  a  oash^credU. 


Bt  the  contract  of  cc^artoery  of  the  Commercial  Bank,  it  is 
provided,  ^  that  each  member  herel^  assigns  to  the  committee 

<  of  management  for  the  time  his  own  shares  and  profits  of  the 
*  opncem  in  security  of  the  debts  and  engagements  of  the  ceok 

<  pany,  and  in  sewity  <rf  any  debts  and  prestatimia  thai  may 


Digitized  by 


Google 


No.  lai  COURT  OB  8£8SIOIf.  (MS 

<  iMewM  evrliig  or  prastaUo  bf  him  to  Oie  conpuy,  and  for  4  Jimo  1M» 
•*  eBubling  the  oommittee  of  management,  if  and  when  neoeo-  ^-"'^  "^ 

*  mryy  to  j»U  and  dispose  of  hk  sharea  and  iaterests  in  tbe^^^^^ 

*  Comi)aii7  in  terms  of  the  proviaions  above  written,^  &f.  ■■ 
In  18U  the  defender,  along  with  John  Geddes  and  John^^^'l''^* 

Bow,  granted  a  bond  to  the  bank  for  a  cash  acoount  to  be 
ojiened  and  kept  in  the  name  of  Geddes*  The  obligation  was 
in  the  usual  terms  of  such  bonds,  taking  all  the  parties  bound 
coiyunctly  and  severally ;  but  it  was  understood  to  be  in  &ct  a 
cautionary  obligation  on  the  part  of  the  defender  and  Boss  for 
behoof  of  Geddes,  who  alone  was  to  operate  on  the  account. 
The  bond  contained  the  following  clause: — *  And  it  is  hereby 

*  declared,  that  there  is  nothing  hereby  meant  to  supersede  or 
'  vacate  the  security  which  the  said  company  already  hold  ox 
^  may  hold  over  the  shares  which  we,  or  either  of  us,  hold  or 
^  may  hold,  of  the  stock  and  profit  of  the  said  company,  for 

*  any  advances  under  this  bond  or  otherwise.* 

At  the  time  of  granting  the  bond  Geddes  held  four  shares  of 
the  oompany'^s  stock,  and  he  afterwards  acquired  mx  more. 
In  October  1816,  he  wrote  to  the  agent  of  the  Commerdal 
Bank  at  Tain,  stating  that,  *  owing  to  the  present  pressure  of 
^  the  times,^  he  found  it  necessary  to  dispose  of  his  stock,  and 
making  a  tender  of  it  to  the  directors  at  Li«130  per  share. 
The  Bank  declined  this  offer ;  and  the  whole  ten  shares  were 
finally  disponed  of  to  another  party  at  L.125  per  share,  with 
the  consent  of  the  directors.  This  consent  was  given  on  the 
12th  December  1816,  and  the  transfer  was  completed  some 
weeks  thereafter.  On  the  22d  March  1817f  A®  defender  wrote 
to  the  bank  agent  to  withdraw  his  name  from  the  bond  of 
credit;  and  accordingly  no  advance  was  mad^  on  the  accounjt 
jifter  this  ptfiod.  Boss,  tho  other  party  to  thebondt  h^d  pr^ 
Tiovaiy  beoome  bankrupt ;  and  Geddes^s  affairs  became  soon  af- 
terwards so  much  involved,  that  he  was  obliged,  on  tihe  2d 
April  1817>  to  execute  a  general  trust-deed  for  behoof  of  hi# 
creditors. 

The  Bank  raised  the  present  actkm  against  Mackeasie  fer 
the  balance  of  Geddes^s  account,  in  terms  of  the  bond  of  cau- 
tion. Several  defences  were  pleaded,  arising  out  of  the  special 
curcumstaneee  of  the  case;  but  the  only  one  on  which  much 
leliaaoB  seemed  to  be  pl^oedy  was  the  convent  which  the  Bank 
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4  June  1890.  had  ^ven  to  the  transfer  of  Greddea^s  stodc,  after  the  mtimation 
made  to  their  agent  at  Tain  by  the  letter  of  October  1816, 
^  that  the  pressure  of  the  times  made  it  necessary  for  him  to 
*  dispose  of  it.^ 

The  Lord  Ordinary  decerned  against  the  defender,  in  torms 
of  the  libel,* 


Macartney  v. 
M'Ken^ie. 

CauUaner^ 
Lien, 


*  His  Lordship  added  to  hi?  interlocutor  the  following  note  :— 
'  The  Lord  Ordinarj  has  advised  thb  process,  in  which  the  cases,  parti- 
cularljr  that  for  the  defender,  extend  to  a  monstrous  length,  and  in  which 
he  does  not  seem  to  be  very  anxious  about  confining  himself  to  matters 
of  facU  On  page  10  of  his  case,  he  says,  that  when  Geddes  asked  him 
to  become  one  of  his  cautioners  for  the  cash-credit  ¥rith  the  pursuers,  he 
assured  him  that  he  ran  no  risk,  as  he  then  held  several  shares  of  the 
Bank  stock,  which  were  worth  more  than  L.500.  If  this  had  been  the 
truth,  it  would  have  made  a  prominent  fig^ure  in  his  part  of  the  record ; 
but  no  such  avennent  is  to  be  there  found  ;  and  the  Lord  Ordinaiy  is 
persuaded  that  tiie  defender  did  not  even  know  that  such  shares  existed; 
because,  when  Geddes  &iled,  and  the  defender  had  previously  withdrawn 
his  security,  he  never  once  made  the  least  inquiry  about  these  shares, 
which  he  most  unquestionably  must  have  done,  if^  as  he  now  says,  they 
had  been  held  forth  to  him  as  a  security  for  his  relief  The  Lord  Or- 
dinary, therefore,  does  not  look  to  this  as  a  fiict ;  nor  can  he  do  8o»  as 
there  is  no  such  statement  on  the  record. 

'  Again,  p.  41,  the  defender  says,  that  at  the  time  when  he  wi^drew 
from  the  obligation,  and  «  when  the  trust-deed  was  executed  by  Geddes, 
^  there  were  ample  funds  belonging  to  Geddes,  out  of  whicb  relief  for  the 
M  amount  of  the  bond  might  have  been  secured,  independently  altogether 
"  of  the  shares  in  the  Bank,  had  due  vigilance  been  observed,  or  intima- 
^'  tion  been  made  to  the  cautioners,  or  rather,  as  it  should  be  said,  to  the 
**•  defender,  as  then  the  only  solvent  cautioner,  of  the  Bank'^  intention 
'^  eyar  tP  recur  upon  him.* 

«  Now,  unfortunately  for  the  defender,  it  happens,  that  in  June  1817, 
«  after  Geiddes  was  bankrupt,  a  trust^eed  was  prepared,  in  which  Mr 

*  Murray,  the  agent;  for  the  Bank  at  Tain,  was  placed  as  one  of  the  trus- 
-^  tees ;  and  the  defonder  is  entered  in  the  minutes,  as  appearing  lor  be- 
>  hoof  of  the  pursuer  i^l^i^ning  as  creditors  on  the  bond  by  Geddes  and 
^  himself.  A  draft  pf  a  dee^  pf  accession  by  the  creditors  was  also  pro- 
'  duced  to  the  meeting,  and  approved  of;  in  token  of  which,  it  was  sub- 

*  scribed  by  the  initials  of  the  defender.  It  seems  to  be  true  that  Geddes 
^  had  large  stock  of  cattle  ^nd  sheep ;  but,  instead  of  disposing  of  theni, 

*  the  creditors  thought  it  advisable  to  keep  them  on   with  the  hny 

*  The  Lord  Ordinary  understands  tl^at  thi^  was  an  iU  directed  measure  ; 
f  but  if  so,  the  defender  must  take  his  share  of  (he  blame.    He  was  present 

*  at  the  meeting  of  creditors,  and,  at  any  rate,  he  was  resident  in  that  part 
<  of  the  country,  and  might  have  interposed  to  prevent  it  afterwards, 
^  and  did  not  do  so ;  but,  above  all,  it  is  iin{»oper  in  him  now  to  pknd 
»4)iat  he  WM  kept  in  the  dark,  and  that  due  intimation  was  not  made 
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The  defender  reclaimed ;  biit  the  Court  unanimously  re-  *  J""«  ^830. 

fused  the  note.  .  .     „      ' 

Macartney  vw 

■  Mackenzie. 

*  to  him  of  6edde8*8  rituatioo.     With  respect  to  the  proceedings  under  Cautioner, 
^  the  trust,  it  is  proved  that  the  Bank  refused  to  accede  to  or  acknowledge  ^*^'** 

*  it ;  so  that  they  are  in  no  waj  answerable  for  any  misconduct  that  maj 

*  have  happened.    They  repeatedly  urged  their  agent,  Murray,  to  make 

*  the  debt  effectual  to  them ;  but  it  is  probable  that  he,  living  in  the 

*  countxy  with  the  defender,  wished  to  &vour  him,  and,  by  mere  delay  of 

*  rigorous  measures,  procured  that  indulgence  to  the  defender,  of  which  it 

*  appears  to  the  Lord  Ordinary  he  very  unduly  takes  an  opportimity  of 

*  making  an  unfounded  outcry  against  the  Bank.    As  he  must  have  known 

*  that  he  was  bound  to  pay  the  debt,  it  was  his  duty  to  discharge  it ;  and, 
'  by  taking  an  assignation  to  it,  he  might  have  interfered  to  prevent  the 
^  mismanagement  of  Geddes*s  affairs,  of  which  he  now  complains.    But, 

*  indeed,  that  mismanagement  seems  only  to  have  occurred  to  him  from 
f  its  consequences  ;  for,  by  approving  of  the  draft  of  accession  to  the  trust, 

*  and  not  dissenting  to  what  was  proppsed  at  the  meeting  of  Geddes*8  cre« 
'*  ditors,  he  approved  of  the  general  measures  that  were  adopted. 

'  The  defender  also  complains  that  the  account  with  the  Bank  was  kept 
^  open  after  he  withdrew  his  security,  and  this  is  firequenlly  repeated  in 

*  his  case.    The  Lord  Ordinary  knows  not  what  is  meant  by  this.    The 

*  account  was  so  far  shut,  after  the  notice  given  of  the  defender*s  security 

*  being  withdrawn,  that  not  a  penny  was  afterwards  advanced  by  the  Bank 

*  to  Geddes ;  and  surely  the  defender  would  not  have  had  the  Bank  shut  the  * 

*  account  with  the  parties,  until  full  payment  of  the  debt  should  be  made. 

*  The  Lord  Ordinary  having  thus  got  rid  of  any  specialties  of  the  case, 

<  now  comes  to  the  point  of  law  maintained  by  the  defender,  that  Gedde« 

*  having  had  four  shares  of  the  Bank,  they  were  bound  to  impute  them  to 

*  pay  the  sum  drawn  on  his  cash-account    The  defender  pleads  that  they 

*  were  specially  unpledged,  by  the  bond  of  credit,  as  a  security  for  any 
^  sums  that  should  be  drawn  by  Geddes ;  and  that  the  Bank,  by  allowing 
^  him  to  sell  the  shares,  departed  from  the  security  which  was  given  to 

*  his  cautioners,  and  tliereby  discharged  them. 

«  On  this  subject,  the  Bank  pleads,  that  the  defender  is  not  a  cautioner. 

*  The  money  was  to  be  drawn  out  by  Geddes ;  but  they  had  no  opportu. 

*  n!ty  of  knowing  whether  it  was  to  be  applied  solely  for  his  behoof  or  for 
«  thejoint  behoof  of  Geddes  and  the  defender ;  and,  besides,  the  latter  is 

<  not  bound,  as  a  cautioner,  but  as  full  debtor. 

*  The  Lord  Ordinary,  however,  does  not  think  that  the  merits  of  the 

*  cause  rests  on  this.  He  is  of  opinion  that  the  clause  in  the  bond  was 
^  merely  words  of  common  style  of  such  a  deed,  which  is  inserted  in  all 
«  such  bonds,  whether  any  of  the  parties  happen  to  have  any  share  of  the 

*  bank  stock  or  not  The  words  are — '  And  it  is  hereby  declared  that  there 
^  is  nothing  hereby  meant  to  supersede  or  vacate  the  security  which  the 
^  said  company  already  hold,  or  may  hold,  over  the  shares  which  we,  or 
*^  either  of  us,  hold,  or  may  hold,  of  the  stock  and  profits  of  the  said  com. 
M  pany,  for  any  advances  under  this  bond,  or  otherwise.*    It  appears  to 
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^^'  Y  ^^*    in  the  bond  of  caution  appears  to  me  to  be  adTcne  to  Ae  d^ 

Macartnejflu 

Hack^ixie.  


Cautiansr* 


Ofunionof 
CourU 


*  the  Lord  Ordinarj,  as  alreadj  obserred,  that  this  clause  would  bme 
«  been  inserted  although  Geddes  liad  possessed  no  shares,  l^  Btisim  it 

<  refers  to  what  the  obligants  hold,  or  maj  h<4d;  and,  &I,  Two  of  tlift«MU 

<  gantfl^  namelj,  the  deCender  himself  and  Mr  Boi^  held  no  shaxea  at  the 
>  Ume,  nor  afterwards. 

*  But,  &rther,  it  is  manifest  that  the  clause  nether  was,  nor  ooold  lie 

*  Intended  as  an^  securitj  or  right  of  relief  to  the  defender ;  for,  hfr  &et 

*  if  such  had  been  intended,  it  would  have  depriTed  Geddes  <if  the  twBEfit 

*  of  Ihe  cash-credit»    He  had  four  share%  each  of  which  waa  worth  I«ltf; 

*  consequentljt  he  had  bj  theaa  alone  credit  with  the  Bank  for  1*500 1 

*  and  if  he  were  not  to  be  allowed  the  f^ee  disposal  of  them,  but  that  they 

*  were  to  be  tied  up  as  a  securitj  for  his  cash-account,  there  was  no  sort 

*  of  advantage  derived  to  him.    But  no  such  thing  was  in  ctmtemplatioa 

*  of  any  one  at  the  time-    Geddes  widied  to  have  an  additional  credit  to 

*  the  extent  of  L.600,  and  he  got  it ;  but  if  the  defender's  plea  be  good^ 

*  Geddes  obtained  no  more  credit  than  he  had  before,  and  so  was  troub- 

*  ling  his  friends  to  join  him  in  a  security  for  which  there  was  no  sort  of 

<  occasion. 

*2d^  It  was  dedared  in  the  bond»  thatnotfaing  In  it  waa meant' to  snper. 

*  sede  the  security  which  the  Bank  held  over  the  shares,  *•  for  any  advances 
^  under  this  bond  or  otherwise.'  This  distinctly  announces  that  the  shares 

*  were  not  constituted  for  advances  under  the  bond  alone ;  which  proves 

*  that  the  stipulation  was  not  intended  for  security  to  the  defender,  as  it 

*  was  competent  every  day  to  the  Bank  to  advance  to  Geddes  to  the  full 

*  extent  of  his  shares,  and  to  hold  them  for  payment  of  such  advance ; 
«  and  tius  being  indisputable,  it  appears  to  the  Lord  Ordinary  to  be  of  no 
^  importance  in  a  question  with  the  defender,  whether  the  Bank  chose  to 
^  advance  the  value  of  the  shares  to  Geddes,  or  to  allow  him  to  obtain  that 

<  value  from  anothefi  by  a  transfer  of  the  shares  It  is  true,  that  the 
«  Bank  had  in  their  option  to  refuse  to  permit  such  transfer,  until,  Geddes 
«  paid  what  he  had  drawn  on  his  cash-account}  and  they  would  have  done 

*  ao,  if  his  co-obligants  had  become  bankrupt;  and  it  was  under  this  im- 
«  pression  that  they  gently  reprimanded  their  agent  at  Tain  fiir  not  rs- 
«  porting  to  them  the  state  of  Geddes's  account  at  the  time  Hiey  pennitted 
«  the  transfer  of  his  shares.    But  that  is  nothing  to  the  purpoae.    The 

<  Lord  Ordinary  r^eata  that  it  was  optional  to  the  Bank  to  advance  to 

*  Geddes  the  full  amount  of  his  shares  If  they  had  done  an,  the  defender 
«  could  not  have  complained,  which  proves  that  the  shares  were  not  held 

<  as  a  fund  for  his  relief;  and  if  they  were  not  Kield  for  his  relief,  the  Bank 
f  cannot  have  discharged  his  obligation,  by  allowing  another  person  to  ad- 
«  vanoe  to  Geddes  the  value  of  the  shares,  instead  of  advancing  it  (hem- 
«  selves. 

*  ^i  The  Lord  Ordinary  does  not  know  where  matters  would  stop,  if  it 
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ttmdefa  plea  instead  of  supporting^  it    It  is  ea&t^if  in  fcKvoar  4  June  18M 
of  the  Bank,  and  provides  only  that  their  right  of  Ken  shall  not     *^  j  "^ 
be  prejudiced  by  the  bond.  Maekenzie^ 

Lard  Piimillif — I  am  of  the  same  opinion.     If  any  security        ^ 

over  the  shares  of  stock  held  by  the  co-obligants  had  be^  x,^^,,, 
created  by  the  bond  in  fitvour  of  die  cautioners  or  co-obligants,  ■ 

no  doubt  they  would  have  been  liberated  in  consequence  of  the^P^^  ^ 
Bank  having  consented  to  part  with  it,  but  that  is  not  the  case. 
The  only  security  reserved  in  the  bond  is  solely  in  fitvour  of 
the  Bank  itself*  In  the  case  of  Fleming  v»  Thomson,  &c.  3d 
May  1826  ( Wilson  and  Shawy  Appeal  Casesy  377)  fcnded 
on  by  tlie  defender,  there  was  an  express  stipulation  in  favour 
of  the  cautioners  who  had  granted  the  b^  that  they  should 
get  the  heritable  securities  conveyed  to  them  for  their  relief. 
The  ereditcMT  was,  therefore,  bound  to  make  those  heritable 
securities  available  to  the  eautioners  t  and  if  there  had  been  any 
stipulation  of  the  same  kind  in  this  bond,  such  as,  that  the 
Bank  was  bound  to  give  tiie  cautioners  the  benefit  of  the  Ueii 
which  they  held  over  the  shares  of  stock,  the  case  of  Flondng 
would  have  ap|4ied ;  but  there  k  notiiing  <rf  tbe  kiwi,  but*  only 
a  reservation  in  fevour  of  the  Bank. 

The  Lord  Justice-Clerk  concurred. 


*  were  to  be  held  that  a  Baiik».by  dtepartiog  from  any  accidental  collateral 

<  aecurity  tbey  might  hold,  for  payment  of  money  drawn  on  a  cash-aocount* 
«  were  to  be  held  to  have  discharged  the  co*obligants  in  the  bond  for  thai 

*  account.    If  Geddet  had  deposited  in  the  Banit  JU6eo«  every  one  awft 

*  admft  thai  the  Bank  m%ht  faav^  held  and  applied  it  in  payment  of  the 
*•  money  dmrn  on  the  caah.account«  But  would  any  one  aay,  that,  by 
«  allowing  Geddea  to  draw  the  money  deposited,  they  discharged  his  cob 

<  obligants?  The  plea  would  be  manifestly  bad.  Again^  suppeee  the 
«  Bank  to  held  Ulb  te  the  amount  of  thousands  of  poiiiMb»  in  wbidi  G^d*. 
«  des  waa4hB  aodepter,  aU  the  dxMran  and  indcaaen  veuld  ha  eqiMdly 
«  eautiooers  for  hkn,  as  tiie  de&nder  la  for  the  caah««coount  $  and  no  man 

*  can  doubt  that  the  Bank  might  have  retained  the  shares  in  payment  i 

*  but  could  it  be  maintained,  that,  by  'not  doing  so,  they  disohaiged  the 

*  dntwiers  or  indotsov  of  the  biUs,  in  wlkole  or  in  part^  The  Idea  la  quil^ 
«  abauid* 

*  In  short,  the  plea  uiged  by  the  defender  would  put  an  end  to  aU  bank. 

*  ing  transactions,  in  eyery  case  where  the  party  happened  to  hold  a  share 
«  in  the  bank ;  and,  on  the  whole,  the  Lord  Ordinary  is  of  opinion,  that 

*  the  delbnoe  urged  so  stienuoualy  by  Mr  Mackeosif,  is  T«ry  iUitaundfi4 
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Lord  OrdUarf,  CHmgMk.       AdLIUan  ^Fac  (J^jg^)  8.  Jlwv,  Sjkru 
Alt.  P.  Robertson,  >  </•  ^  Campbett  and  ^i^A  3f Mjitfm,  AgenU. 


r.  Clerk. 


V. 


SECOND  DIVISION. 

No-  CXXXIX.  4  •A««e  1830, 

Sir  WILLIAM  FORBES,  J.  HUNTER,  and 

COMPANY, 

against 

G.  HAMILTON  DUNDAS. 

Cautioner. — ^Letter  op  Credit. — A  letter  of  credit  to  a 
bafikevj  binding  thegranter  to  repap  the  over  drafts  of  a 
party,  on  his  eash-account,  in  case  he  failed  to  do  U, 
found  to  cover  a  series  of  operations  continued  for  matug 
months,  and  not  to  he  confined  to  the  first  advances  tohid^ 
had  been  subsequently  replaced  by  the  debtor  himself 

Mr  George  Duklop  had  a  cash-credit,  in  the  usual  fbrm  of  a 
bond,  with  co-obligants,  with  the  pursuers,  to  the  extent  of 
L.IOOO.  In  May  1825,  he  represented  himself  to  the  de- 
fender as  having  occasion  for  a  temporary  advance  of  money, 
and  obtained  from  him  the  following  letter  addressed  to  the 
pursuers  : — *  Duddingstone,  Vjth  May  1825. — Mr  George 
^  Dunlop  has  mentioned  to  me,  that  be  may  have  occasion 
^  to  overdraw  his  account  to  the  extent  of  L.3000 ;  and,  if 
<  he  should  do  so,  I  hereby  become  bound  to  repay  the  same 
•  to  you  in  the  event  of  his  failing  to  do  it.^ 

Dunlop  presented  this  letter ;  and  operated  upon  his  account 
by  various  drafts,  and  some  deposits,  in  such  a  manner,  that 
in  the  course  of  a  few  days  he  had  exhausted  the  whole  credit. 
He  afterwards  replaced  the  balance  by  degrees;  and  continued 
operating  upon  both  sides  of  his  account,  without  any  final 
•ettlement,.  for  a  period  of  fifteen  months,  down  to  his  failure 
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in  AngiMt  1896,  when  there  stood  a  balance  against  hiin  of  4  June  lasoi 

L.3981.  8s.  5d.  F^2^» 

Sir  William  Forbes  and  Company  recovered  L.l 000  from  i^^nda* 
his  cautioners  in  the  bond  of  credit,  and  raised  the  present  ao-      — 
tion  agunst  Mr  Hamilton  Dundas  for  the  balance  of  L.SdSl^  j^^  ^  J.^ 
with  interest,  in  terms  of  his  letter.  *^ 

The  Lord  Ordinary  repelled  the  deiSences,  and  decerned  in 
terms  of  the  libel ;  and  added  tho  following  note : — ^  As  the 

*  guarantee  is  expressed  in  very  general  terms,  and  as  the  cash- 

*  account  to  which  it  related,  and  for  the  overdrawing  on 

<  which  it  was  granted,  clearly  implied  a  continued  course  of 

<  dealing  between  the  parties,  the  Lord  Ordinary  thinks  that 

<  it  must  be  congtrneflas  a  standing  guarantee,  remaining  in 

<  force  until  recalled,  and  limited  only  in  its  amount  to  th« 

<  specified  sum  of  L^SOOO  sterling.^ 

The  defender  reclaimed,  and  pleaded — ^That  the  letter  was 
granted  only  for  a  temporary  purpose,  and  was  exhausted  by 
the  first  over  drafts,  which  had  been  subsequently  replaced ; 
BelFs  Comm,  I.  373.  In  the  English  authorities  rdied  on 
by  the  pursuers,  the  guarantee  was  *  for  any  goods  furnished ;' 
and  the  use  of  that  word  *  any**  was  held  by  the  courts  in 
En^and  to  distinguish  those  cases  from  one  like  the  present ; 
3  Barnwell  and  Jldersony  p.  693. 

The  pursuers  answered — The  terms  of  the  letter  expressly 
mention  operations  on  a  cash  account,  which  necessarily  implies 
a  continuance  of  dealing ;  Fell  on  Mercantile  GiMrantee^ 
96,  and  the  authorities  there  quoted. 

The  Court  unanimously  refused  the  note.  Judgment. 

Lord  Glenke — I  can  scarcely  conceive  words  that  more  Opinion  of 
necessarily  imply  that  the  account  was  to  be  a  continued  ac-^*'^'*' 
count.  If  it  had  been  intended  to  limit  the  credit  to  certain 
transactions  in  the  way  contended  for  by  the  defender,  there 
were  a  thousand  difierent  manners  in  which  the  letter  might 
have  been  expressed ;  but  none  could  have  been  devised  more 
clearly  applicable  to  the  view  taken  by  the  pursuers.  If  the 
defender  had  wished  to  limit  it  to  certain  particular  operations, 
it  is  inconceivable  that  he  should  not  have  fixed  a  time. 
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N4Kia» 


Dundab 
dnUmmtrm 

Of^ion  of 
Court. 


4  j«iM  i«a      Lord  Crk^gleU^^l  aa  of  4^  «aai6«^piirfoa^  -  !%•  irtidi 
'^  t""^    of  the  letter  •  msj  have  ooeaBion  to  orerdmw^  eridentty  in*. 
^^^^^^  ^  pi  f  eontiniied  ^ipentiaasy  and  eheir  that  tiiie  ^mto*  had  no 
flpecifie  adranoe  in  oonCem^aitkmy  othenriie  ha  woidd  mrdy 
at  leeet  have  aaid  *  that  he  has  oocasion.* 

Lord  PUmiUy—l  at  tint  thought  lUsnlfaer a aanoir  can; 
aadttiaotirtlHidya  veiy  hard  ooa  lor  the  defender,  bu^  in 
eoanderiagit,  I  cannot  anriir^  at  aaj  ^oadutiHi  d^ereat  fimi 
thai^of  the  Loid  OMtmrf.  I  mgn^  witli  Loid  Gleiihie  that 
the  ^/Af  refieMBoe  m  this  letter  is  to  tiie  aeeoont  ^latent^ 
whiAaMesaarByinifliesaeoiitiuiiaaoe'Of opeeatioae^'  Ithkik 
the  eacpressiaiii  uaed  in  this  letter  are  faXLj  taataaaooat  te 
Aoae  ilk  av^  of  the  Eaglish  oaaai  quatM  hf  Mr  FeU,  ia  the 
passage  Mad  by  tiie  pursiiers. 

The  Lord  Jwtiee^lerk  oeMnred^Loddag  at  this  esse 
with  reference  to  all  the  mice  of  law,  requiring  a  strict  con-** 
atniotion  of  Autionary  oMigation%  it  is  iaqpossible  to  pirt  upon 
4he  letter  any  other  meaawg  thm  the  Lard  Ordinary  has 


Lord'Oidio«i7,  FiOUrtou.     Act  Skmu,  Andintn,     Alt  S$L^G€b.  fBof$^ 
Jametaru  Crttntioun  jf  Aodenai^  tmd  Waiker^  BioAonipon,  ^  Mel. 

vitte,  Agenia.  T.  Clerk. 

u. 


SECOND  DIVISION. 
No,  CXL.  4.Jiim  183Q. 

OFFICERS  OF  STATE 

against 

Tfis  EARL  OF  HADDINGTON. 

Kma's  Pajiacx.-*- J  grant  of  the  office  ^  keeper  ef  the 
King's  Park  with  all  the  emoluments  thereunto  belonging 
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motj^0  Hgkiio  uwrk  :qmrriis  far  gmSrai  Mri^4  JomUM 
or  to  agr0aiar  latent  than  had  been samctianed bif  mndeni     ^^^ 
«iM^  oimI  eon  Av  ciotts  mMoM^  huafi  or  injury  le^  ^State  v.  £«l 
beauiffofihePark.  .  ^^Hadding. 

ton. 


Ttts  ofliM  of  keqier  ef  the  King^fl  Paric^  new  EduAurgli)  jriiv'«^«^^M 
with  all  die  «iiiokii&eiitf^  was  granted  bjr  tiie  ditoker  1646  td 
^  Jamea  Hamikoa  and  his  heifs-mahi.  It  was  aA^vrands 
ae^wMd  JboBihim  hy  aa  aaceator  <if  the  Earl  of  Haddiiq^toiiy 
irlio  obtained  in  1691  a  charter  of  rangbatioa  of  tho  heritable 
ofioe,  miih  the  fofu-duties,  caaoatties^  pdvilegea,  eaMdumeot^, 
and  pertinenta  Vdongmg  to  the  aame.  It  appeara  diat,  paior  - 
to  llio  grant  of  tfaaa  office  in  fevonr  of  Sir  Jaaaee  HamiHon^ 
&e  Magistrates  of  Edinburgh  had  been  in  the  aae  of  obtaini^ 
ing  cansoray  stones  tot  the  streeta  fipom  the  Park*  Leaaea 
were  also  prodaced  granted  l^  the  aneestote  of  tiie  defender 
ki  171 19 17489  and  1^7^f  which  contained  povrers  to  win  or 
cpiany  stones  under  certain  limitations.  The  workiags  nnder 
these  leases  aiqpear  to  have  been  carried  on  to  a  very  moderate 
and  limited  extent,  so  as  to  do  no  injarjr  to  the  beauty  of  the 
Park;  but,  about  the  year  1814,  the  Earl  of  Haddington  en^^ 
tered  into  a  tack  with  the  Magistrates  of  Edinbur^,  and  be- 
gan to  open  quarries  on  the  fece  of  Salisbury  Crags,  which 
were  carried  on  for  five  or  six  years  io  the  extent  of  about 
12,000  tons  of  saleable  stones  each  year,  or  about  36,000  tons 
of  rock,  which  were  annually  taken  away,  so  that,  in  the  course 
of  a  few  years,  the  whole  fiEtce  of  the  rode  would  have  been 
wasted,  and  die  beauty  of  the  hill  destroyed. 

In  order  to  prevent  this  dilapidation,  the  Officers  of  State 
raised  the  present  action  in  1819,  on  behalf  of  the  Crown,  con* 
eluding  to  have  it  found  and  declared,  that  the  Earl  and  hil 
ancceasors  in  the  office:  of  keeper  and  ranger  of  the  said  Park 
of  Holyroodhouse,  ^  had  no  right  of  feudal  property  thereto, 
<  and  no  right  or  title  to  work  quarries,  or  to  do  or  authorize 

*  any  act  or  operation  by  which  the  property  of  the  said  park 

*  may  be  in  any  ways  dilapidated  or  exhausted  i*  and  that  he 
ahoull  be  decerned  and  ordained  *  instantly  to  cease  and  give  up 
^  woridag  the  said  quarries ;  and  to  desist  in  all  time  coming 
^  frooi  deoif  any  aat  or  operation  by  which  the  .property  of 
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4  Juhe  1890.  «  the  daid  park  may  be  any  waTBinjiired)  dib^idated,  exhaaet- 
Offi^I^    *  ed,  or  deteriorated; 

Stote  V.  Earl       Defences  were  given  in  hj  the  Earl  of  Haddingrion  against 

o^^Hadding-    ^yna  action ;  and,  after  some  procedure,  the  Lord  Ordinary  pro- 

— ...      nounced  the  following  interlocutor : — '  19th  May  1821.  The 

King^s  Fahce.  <  Loj^a  Ordinary  finds  it  instructed  that,  prior  to  the  date  of 

*  the  cMriginal  grant  in  1646,  stone-quarries  were  wrought  in 

*  the  Park  of  Holyroodhouse,  and  emoluments  were  derived 
^  firom  them ;  and  in  req>ect  the  said  original  grant,  and  re- 
^  newed  grants  in  &youf  of  the  defender'^s  predecessors,  confer 

*  the  office  of  keeper  of  the  Park,  and  along  therewith,  all  the 

*  profits  and  emoluments  of  the  Park ;  finds,  that  with  refer- 

*  enee  to  the  usage  anterior  to  the  grant,  the  terms  of  the  coiv- 
'  veyance  impart  a  right  in  the  grantees  of  working  the  qii»- 
^  Ties  in  question,  and  this  independently  of  the  clause  oi  te- 
^  nendas,  which,  although  it  make  reference  to  minerals,  wouU 

<  not  be  effectual  to  convey  any  subject  which  was  not  eidier 

*  in  express  terms,  or  by  legal  construction,  carried  by  the  di&- 
^  poedtive  clause ;  finds,  that  the  construction  now  put  on  the 

<  terms  of  the  grant  is  confirmed  by  the  usage  that  has  taken 
^  place  since  its  date ;  and,  separatim,  finds  that  such  being  the 
'  import  of  the  grant,  the  defender's  right  to  the  quarries  19 

*  established  by  the  positive  prescription.     On  diese  groundsi 

<  sustains  the  defences,  assoilzies  the  defender,  and  decerns." 

The  pursuers  having  reclaimed  against  this  judgmeflt, 
the  Innerhouse  pronounced  the  following  interlocutor:— 
'  The  Lords  having  advised  this  petition  with  answers  there- 
^  to ;  in  resist  no  abuse  is  alleged  to  have  been  committed, 

<  adhere  to  the  interlocutor  reclaimed  against  in  hoc  statu." 
And,  upon  advising  a  second  petition  and  answers,  their 

Lordships  pronounced  the  following  judgment : — ^  The  Lonb 
^  having  advised  this  petition,  with  answers  thereto,  find, 
^  that  the  defender  has  no  feudal  right  of  property  to  the  Park 

<  of  Holyroodhouse ;  but,  quoad  ultra,  adhere  to  the  interlo- 
^  cutor  reclaimed  against,  and  refuse  the  desire  of  the  petiti<m.' 
'  Against  these  interlocutors  the  Officers  of  State  entered 
an  appeal  to  the  House  of  Lords ;  and  the  following  judg- 
ment was  pronounced  v — ^  It  is  ordered  and  adjudged,  by  the 
^  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that 
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^  8o  mudi  of  the  interlocutor  of  the  24th  of  June  1823,  coin-  4  .tune  iffSO. 

*  plained  of  in  the  said  appeal,  as  finds,  that  the  defender  hae    ^*— -y*''^ 

*  no  feudal  right  of  property  in  the  Park  of  Holyroodhouse,  ^^^^^^  ^arl 
^  be,  and  the  same  is  hereby  afiinned:  And  it  is  further  or- of  fladdiirg, 

*  dered,  that  as  to  the  remainder  of  the  said  interlocutor,  and  ^°' 

^  as  to  the  other  interlocutors  complained  of  in  the  said  appeal,  King*s  Patace^ 
^  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scot- 
^  land,  to  review  the  same :  And  it  is  further  ordered,  that 

*  the  Court  to  which  this  remit  is  made,  do  require  the 
^  opinion  of  the  other  Judges  of  the  said  Court  of  Session,  in 

*  writing,  upon  the  questions  of  law  which  may  arise  in  the 

*  same,  which  opinion  the  said  other  Judges  are  required  to 
^  give ;  and,  after  such  review,  the  said  Court  do,  and  decern 
<  in  the  said  cause,  as  may  be  just.** 

The  cause,  having  thus  returned  to  the  Court  of  Session, 
was  argued  in  cases ;  and  the  opinions  of  the  consulted  judges 
were  required  on  the  following  questions. 

*  Isty  Whether  the  grant  in  1646  in  favour  of  Sir  James 
Hamilton,  and  the  subsequent  grants  which  have  been  found 
to  convey  no  feudal  right  of  property  in  the  Park  of  Holy- 
roodhouse do,  or  do  not,  when  the  terms  of  the  grants,  and 
the  proof  of  usage  are  taken  under  consideration,  import  a 
right  in  the  grantees  of  quarrj^ing  stones  in  the  Park,  and  of 
drawing  the  profits  arising  from  such  quarrying,  according  to 
use  and  wont  ? 

*  2d,  Whether  such  right  has  been  established  and  confirm- 
ed by  prescription  ? 

*  3d,  Whether  it  is  competent  for  the  pursuers,  under  the 
present  summons,  to  complain  of  any  abuse  or  excess,  sup- 
posed to  have  been  committed  by  the  defender  in  the  exercise 
of  his  alleged  right  of  quarrying ;  or  what  is  the  proper  method 
of  obtaining  redress,  if  the  right  of  quarrying,  according  to 
immemorial  usage,  or  to  a  certain  extent,  is  held  to  belong  to 
the  defender  ?  And  if  the  object  is  to  limit  and  control  the 
exercise  of  this  right  according  to  such  usage,  or  within  cer- 
tain defined  bounds  ? 

<  4^A,  Whether  the  grant  imports  a  right  to  work  the 
quarries  without  limitation  ?    And  if  the  right  is  limited, 
what  are,  in  law,  those  limitations  ?  And  have  they  been  ex- 
ceeded by  the  operations  complained  of  in  the  summons  ? 
Vol.  V.  Y  y 
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4  Jttii«  1830.     Tbe  followmg  opinions  were  given  by  the  Copsplted  Jndgei 
^*"*  y  ^"^     in  answer  to  these  questions. 
State "  ^1       ^^*  President  J  Batgray^  Gillies,  and  Carehause.—TbA 
of  Hadding*    grant  in  1646,  ip  fiiFour  of  Sir  James  Hamilton,  and  the  sub- 
***"•  ^_^      sequent  grants,  convey  no  feudal  right  of  property  in  the  8o3  of 
fwfi*M  Pffffff^^he  Park,  but  they  convey  a  feudal  right  to  the  office  of  keeper 
of  the  Park,  and  to  all  the  emoluments  belonging  to  that  office. 
We  are  of  opinion,  therefore,  that  those  grants  import  a  rigiit 
in  the  grantees  of  quarrying  stones  in  the  Park,  and  of  draw- 
ing the  profits  arising  from  such  quarrying,  to  the  extent  sanc- 
^one4  by  usage,  and  no  further,  because  the  emoluments  of 
the  keeper,  not  being  defined  in  the  grant,  nor  by  the  common 
or  statute  law,  can  be  ascertained  by  V^ge^  alone- 
'     We  do  not  think  that  the  law  of  prescription  applies  U>  Ae 
case.     The  right  of  the  Earl  of  Haddington  depends  on  the 
^nport  of  his  grant, — ^to  explain  which,  it  is  necessary  tp  refer 
to  usage.     But  the  grant  itself  is  unchallenged  ;  and  requirai 
f  o  prescription  to  establish  or  confirm  it. 

As  the  present  summons  contains  a  conclusion  to  have  it 
found,  that  the  defender  '  has  no  right  or  title  to  do  or  autho- 
*  rise  any  act  or  operation  by  which  the  property  of  the 
^  Park  may  be  in  any  way  dilapidated  or  exbau^ed,^  we 
are  of  opinion,  that  it  is  competent  for  the  pursuers,  under 
^eir  summons,  to  complain  of  any  abiise  or  excess  supposed 
to  have  been  conmiitted  by  the  defender  in  the  exercise  of  his 
alleged  right  of  quarrying,  provided  it  be  an  abuse  or  excess 
that  tends  to  injure  the  Park. 

We  are  of  opinion  that  the  grant  does  not  import  a  right  to 
work  the  quarries  without  limitation ;  or,  as  already  said,  to 
any  greater  extent  than  is  sanctioned  by  usage.  We  think 
^ere  is  evidence  in  process,  that  the  keeper  of  the  Park  ha» 
l^een  in  use,  from  the  date  of  the  grant,  to  quarry  and  sell,  or  to 
permit  others,  for  his  behoof^  to  quarry  and  sell  stones  for  the 
purpose  of  causewaying  the  streets  of  Edinburgh,  and  perhaps 
for  some  other  purposes  in  the  city  and  neighbourhood.  Bat 
we  do  not  think  that  sufficient  evidence  has  yet  been  adduced 
to  determine  the  limitations  of  the  right,  or  to  prove  whether 
they  have  been  exceeded  or  not  by  the  operations  c(Mnplained 
o£    This  may  be  made  the  subject  of  further  inquiry. 
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Lord  Craigie.^BY  the  original  grant  in  1646,  to  the  de-  4  June  mo. 
fender's  predecessor,  the  office  of  keeper  of  the  King's  Park  of    ^— y  ^^ 
Holjrroodhouse,  formerly  personal  and  temporary^  was  feuda-g*^^^  , 
lized  and  made  perpetual;  but  the  import  and  effect  of  the  of  Had'ding. 

right,  as  well  as  the  extent  of  the  emoluments  pertaining  to^°* 

the  office,  continued  the  same.     It  seems  impossible,  by  anyjm^*^  FuUuie. 
construction,  to  establish  by  it,  or  by  the  subsequent  investi- 
tures, which  are  in  the  same  terms,  an  immediate  right  to  the 
property  of  t^e  soil,  or  to  the  mines  or  minerals  to  be  found  iu 
the  lands. 

The  defender's  predecessors,  in  exercising  the  right  of  keep- 
ership,  could  not  warrantably,  in  any  way  or  form,  render 
the  grounds  of  the  Park  less  fit  for  a  royal  residence,  or  prevent 
the  king  or  his  family,  or  individuals  having  the  use  of  th6 
palace,  from  enjoybg  all  the  accommodations  to  which  he  was 
entitled,  while  the  keepership  remained  in  its  original  state 
They  could  not  be  permitted  to  do  any  thing  which  would  di- 
minish the  advantages  of  the  Park,  or  even  the  beauty  or 
amenity  of  the  place. 

As  to  the  emoluments  of  the  office,  if  the  nature  and  extent 
of  them  at  the  date  of  the  original  grant  could  be  established, 
these  and  these  only  could  be  demanded  at  this  time.  And 
although  they  cannot  now  be  correctly  ascertained,  this  much 
appears,  that  besides  the  keeper's  house,  and  the  use  of  the 
grounds  not  necessary  for  the  King  and  his  household,  the 
keeper  had  a  small  annual  salary,  varying  in  amount  at  diffe- 
rent times,  he  being  obliged  to  employ  underkeepers,  and  to 
prevent  intruders,  and  occasionally  to  supply  certain  quantities 
of  hay  and  fodder,  which  might  be  wanted  at  the  palace.  As 
to  the  working  of  the  quarries  for  sale,  it  could  not  be  in  the 
contemplation  of  any  of  the  partaei^.  It  appears  that  the  Ma- 
gistrates of  Edinburgh  were  authorised  to  take  stones  for  pav- 
ing the  streets  from  that  part  of  the  rock  called  Salisbury 
Crags,  in  general,  without  consulting  the  keeper,  although 
some  compensation  might  be  made  for  the  injury  to  the  grass, 
and  disturbing  the  cattle  and  sheep.  And  there  seems  to  Be  no 
reason  to  doubt,  that  after  the  accession  of  the  Royal  Family 
of  Scotland  to  the  English  throne,  while,  on  the  one  hand, 
the  salary  of  the  keeper  would  be  discontinued,  he,  on  the  other 
hand,  would  be  relieved  from  hia  services  at  thepahce,  as 
well  as  from  giving  in  an  aceount  of  his  intronuflsions,  if  at 
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4  June  1830.  any  time  required.  In  this  way,  however,  the  rights  of  the 
"^■•^V^  Crown,  and  the  corresponding  services,  or  other  limitatioas  in- 
state V.  Earl  cident  to  the  right  of  the  keeper  of  the  park^  suffered  no  alten- 
of  Hadding-  tion.  And  at  this  time,  were  the  King  to  establish  his  reri- 
,  dence  at  Holyroodhouse,  or  to  give  the  use  of  the  Palaoe  to 
King's  Palace.  zxLj  one,  it  could  not  be  warrantably  asserted,  that  the  keeper 
.  ~  -  had  acquired  any  broader  or  better  right  Indeed  it  is  not  «»• 
consulted  serted,  that  the  general  extent  of  the  defender's  right,  as  it 
Judges.  originally  stood,  has  been  in  any  degree  improved.     And  with 

regard  to  the  working  of  the  quarries  for  sale,  it  may  be  plainly 
traced  to  a  misconception  on  the  part  of  tbe.  agents  and  mana- 
gers of  the  family  of  Haddington,  who  confounded  the  feudn- 
lized  right  of  the  keepers  of  the  park  with  a  grant  of  the  pro- 
perty. This  appears  from  the  terms  of  the  leases  exhibited  in 
the  appendix  to  the  ca£^.  The  whole  of  them,  without  one 
exception,  give  to  the  Earls  the  designation  of  ^  heritable  pro- 
*  prietors'  of  the  lands  C  thus  ascribing  the  exercise  of  a  power 
which  they  had  not,  to  a  right  which  never  could  be  justly 
claimed  by  them,  and  which  is  now  abandoned.  In  such  cir- 
cumstances, the  defender  and  his  predecessors  could  acquire  no 
right  by  prescription,  because  the  title  to  which  they  ascribe 
their  right  did  not  exist.  But  although  they  had  been  possess- 
ed of  an  ex  £Eu;ie  title,  it  does  not  appear  that  the  possession 
of  the  keeper,  occasional  and  fluctuating  as  it  s^ms  to  have 
been,  would  create  a  right  of  any  sort  against  the  true  owner. 
.It  may  be  possible  for  an  adjoining  proprietor,  by  possession 
.held  as  part  and  pertinent  of  his  lands,  to  acquire  a  right  of 
servitude  over  the  property  of  his  neighbour.  But  it  \ 
quite  impracticable  for  one  having  a  right  as  peq;>etual '. 
of  a  park  or  forest,  to  acquire,  by  possession,  a  right  to  a  servi- 
tude  not  warranted  by,  but  inconsistent  with,  the  nature  and 
tenor  of  his  right. 

If  this  opinion  b  well  founded,  the  judgment  o£  the  Court 
will  be  in  terms  of  the  declaratory  conclusions  of  the  libeL 
It  is  quite  unnecessary  to  all^e  the  abuse  of  a  right  when 
no  right  exists.  And  althpugh  it  may  be  somewhat  irregular 
to  allege  abuse  without  a  formal  proof,  yet,  in  a  case  of  such 
notoriety,  it  cannot  be  thought  unwarranted  to  say,  that  hold- 
ing, or  supposing  that  the  defender  had  a  right  of  quarrying 
for  sale,  he  could  not  be  permitted  to  exercise  the  right  in 
the  manner  practised  for  many  years  past. 
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I 

Lofrd  CringJetie — In  156*,  the  city  of  EJIhbwgh,  as  is  4. Tune  183D. 
proved  by  its  records,  had  the  privilege  of  quarrying  stones  in  *^~^ 

ike  Park  for  paving  its  streets ;  and  I  think  that  the  city  exer-  ^t^te^"  Karl 
dsed  this  privilege,  by  their  own  workmen,  down  to  1664.  '^"  Hadding- 

Certain  it  seems  to  be,  that  they  continued  to  do  so  31  years  '    ' 

after  ihe  ofBce  of  keeping  the  Park  was  granted  to  Sir  James  King's  Palace. 
Hanulton ;  because  the  records  of  the  city,  in  1675,  prove,      ."; 
that  Bailie  Hay  was  appointed  ^  to  speak  with  Sir  James  .  onTuUed 
«  Hamilton,  that  in  setting  of  the  King's  Park,  there  be  liberty  -fudges.    . 

*  reserved  to  the  Good  Town  to  win  stanes,  and  lead  the  same 
^  from  the  said  work,    for  helping  and  making  the  public 

*  calseys.^  And  the  proceedings  between  the  city  and  Andrew 
Sinclair,  so  late  as  1764,  lead  to  the  self-same  conclusion,  as 
he  at  that  period  offered  to  famish  causewaying  stones  to  the 
city,  to  relieve  them  from  the  payment  of  L.20,  which  they 
paid  yearly  to  the  tacksman  of  the  Park  for  the  privilege  of 
taking  stones,  and  to  purchase  all  the  tools  and  implements 
which  the  city  then  possessed  for  quarrying  for  themselves. 

In  I7II9  the  then  Earl  of  Haddington  let  to  David  Smith 
the  Park  for  nine  years,  but  prohibited  him  to  win  any  stones 
except  for  causeways,  which  must  have  been  for  the  use  of 
the  town.  In  1748,  the  EarPs  Commissioners  let  to  George 
Knox,  the  Park  as  last  possessed  by  David  Smith ;  so  that,  as 
the  lease  to  the  latter  was  for  nine  years  only,  he  must  have 
possessed  for  18  years  by  tacit  relocation ;  and  in  the  lease  to 
Knox,  which  was  for  21  years,  he  was  empowered  *  to  open 

*  and  work  stone  quarries,  and  causeway  stones,  in  any  part  of 
^  the  ground  of  the  said  lands,  and  to  sell  and  dispose  of  the 

*  stones  worked  out  of  the  same  at  their  pleasure."*  This  is  the 
first  time  the  indiscriminate  working  of  stone  appears  to  have 
been  let  by  the  Earls  of  Haddington ;  and  indiscriminate  it 
may  well  be  called,  as  Knox  might  have  opened  a  quarry -un- 
der the  windows  of  the  Palace,  and  covered  the  surface  of  the 
fine  grass  with  rubbish. 

It  does  not,  however,  appear  that  he  used  his  right,  or 
worked  the  quarries  at  all ;  but  it  is  probable  (although  the 
fiict  is  not  established)  that  in  1764  he  had  sub-let  the  right 
of  quarrying  to  Andrew  Sinclair,  because  it  was  in  that  year 
Sinclair  entered  into  the  agreement  with  the  city,  to  which  I 
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4  June  1680.  Iiave  aUoded,  vUch  he  oould  not  have  done  iritfiovk  p««rdr« 
'—  T  '^'    from  Enoit,  as  bis  lease  of  tiie  quanietf  was  then  cvteat 
HtS^^  ¥M       ^^^^  ^^^  to  me  to  ]^  the  &ete  anpeaiiof  hf  the  enkmm 
of  Uadding.    in  process ;  SO  that  the  Earb  of  Haddmgton  never  wn>i^ 

^""^ ^      the  qaarries  in  the  Park,  nmr  let  Aem  tiU  l^M.    In  that 

King'9  /"oAw-year  they  were  let  to  Knox;  bnt  until  1764^  there  is  nosF^ 
T~p    dence  of  thrir  having  .been  work^  for  any  other  purpose  An 
con^Ue4        paving  the  straeti  of  Edinboigh. 

Judf^esr  I  do  not  think  it  necessary  to  detail  the  words  of  the  goal 

in  1646  by  his  Majesty  Charles  the  First  to  Sur  James  Hasnl- 

ton.     It  is  established  now  beyond  dispute  that  i^  did  noleo^ 

vey  the  feudal  property  to  tiie  grantee.     It  is  equaBy  inft*' 

putable  that  it  did  not  convey  per  ezpressa^  the  mines  and 

minerals.     And  with  regard  to  the  charter  in  LG01,  it  dots  sot 

appear  to  me  to  make  any  difference.    It  is  a  dmrter  of  pio- 

gresB,  coptaining  no  novodamus  by  the  Crown ;  and  its  dii^ 

positive  clause  is  nearly  in  the  same  words  with  the  original 

grant     The  tenendas  is  somewhat  broader  than  that  dams 

in  the  first  grant ;  but  this  cannot  make  any  difference  on  tiie 

light,  as  every  one  knows  that,  in  rights  flowing  from  tlis 

Crown,  the  tenendas  is  a  matter  of  mere  form,  «nd  cannot  adl 

to  the  right  contained  in  the  dispositive  part  of  the  duffter. 

See  Erskine,  II.  3,  23  and  24.     The  right,  then,  is  meidf 

that  of  the  office  of  keeper  of  the  Park,  <  mth  aU  (he  fee<> 

*  casualties,  dues,  and  i«ivileges  bdonging  to  the  same.*   Aai 

whether  these  words  shall  be  construed  to  eactcnd  to  liie  km, 

casualties,  &c,  of  the  park,  or  of  the  office^  dees  not  appesr  ts 

me  to  make  any  differenoe.     It  is  established  thatt  the  grant 

conveyed  no  right  of  property }  and  it  is  dear  that  it  did  sat 

convey  the  mines  and  minerals.     There  is  no  evidence  of  At 

quarries  havbg  been  wrought,  either  by  theprofarietors  or  aaj 

one  dse,  except  the,  city  of  Edinburgh,  for  causewsiying  iO 

streets,  either  before  the  grant,  at  its  date,  or  for  100  jmn 

after ;  so  that  the  only  possible  foe,  profit,  casualty,  or  dsei 

that  could  then  exist,  was  a  fee,  or  casualty,  paid  by  the  dty 

for  the  right  of  carrying  away  stones^     To  that  I  am  of  ofi* 

nion  the  keeper  of  the  Park  was,  and  may  be  still  enCidei; 

but  that  is  altogether  different  and  distinct  from  the  right  of 

workbg  the  stone  quarries.     If  the  city  chose  to  desisi  fern 

talking  these  stones,  the  payment  must  cease. 
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It  hAng  eBtablisKed  that  no  right  of  feudal  property  wsb  4  June  im. 
granted,  I  am  of  opniioti  that,  ^T«n  if  the  quarries  had  been     ''■^■'y  ^^ 
wrought  in  1646,  it  would  not  be  1^  to  explain  the  grant  to  ^^^^  ^ 
the  Eark  of  Haddingtoii,  by  the  ilae  of  the  eubject,  while  the  of  Uaddiog. 
feudal  propertj  and  the  posseasion  were  united.    A  Itferenter  ^°* 
of  an  heritable  subject  has  not  the  feudal  property,  which  Kinf$  p^u&m. 

bomprehends  the  jus  disponendi,  as  well  as  of  utendi  et  fruen-       ";; 

di ;  and,  therefore,  he  cannot  explain  his  right  of  liferent  by  coS^Stod 
file  use  thai  was  made  of  the  subjects  liferented  by  the  full  Judgei. 
proprietor.    The  liferentet  oannot  cut  timber,  nor  work  stone 
qitarries  or  coals,  although  both  of  these  may  have  been  done 
1^  the  proprietor ;  and  I  think  that  this  rule  must  be  applied 
to  the  graat  in  qu^tion. 

As  to  the  fight  having  beien  acquired  by  prescription,  there 
i»ems  to  be  n6  doubt  that  there  has  been  possession  by  work^ 
Ing  the  quarries  since  1764 ;  but  possession  is  of  no  sort  of 
importance  in  a  qtiestion  of  prescription  of  right  to  a  feudal 
imbjeCt,  uidesB  there  have  been  a  legal  title  cm  which  prescrip. 
inotL  was  to  begin  its  course.  "Lotd  Haddington,  no  doubt^ 
lias  a  feudalised  right  of  the  of&ce  of  keeper  of  the  park,  witl 
id!  the  '  fees,  casualties,  dues,  and  privileges  belonging  to  the 
^  same.^  But  such  a  right  of  keeping  appears  to  me  to  apply 
exclusively  to  the  surface,  and  not  to  be  permissive  of  taking 
find  carrying^  away  the  solid  substance  of  the  ground,  such  as 
tlie  mines  and  minerals.  As  it  is  impossible  to  dispute  for  a 
moment  diat  the  minerab  in  the  bowels  of  the  earth  are  a  part 
<if  the  ground,  <tf  that,  when  land  is  conveyed  in  full  proper* 
ty  to  any  one,  the  conveyance  does  not  comprehend  every 
thing  from  the  surface  to  the  centre  of  the  earth,  it  appears  t6 
me  to  follow  directly  that  the  finding  that  the  Noble  defender 
^  has  no  feudal  right  of  property  in  the  Park  of  Holyrood. 
^  house,^  finds  also,  that  he  has  no  titie  on  which  he  can  ac« 
quire  a*  prescriptive  right  to  the  minerals,  among  which  I  com* 
prehend  the  rocks  of  stone. 

I  answer,  then,  to  the  Jlrsi  query  proposed  by  the  Cour^ 
that  the  grant  to  the  Noble  defender's  predecessors  doe^  not 
iitaport  a  right  to  quarry  stones  in  the  Park,  or  of  drawing 
Bny  profits  therefrom,  except  any  consideration  that  may  he 
paid  by  the  city  of  Edinburgh  for  taking  paving  stones  for  its 
irtreets 
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Officers  of 
State  V.  Karl 
olr  Hadding- 
ton. 


Opinions  of 

consulted 

Judges. 


4  June  1830.  Sidy  I  do  not  thi^k  th»k  :tlie  liglit  has  been,  or  wM  beic- 
quired  by  prescriptioQ>.<uic&  there  is  no  titiL^oii  which  it  oonld 
begin  to  take  its  CQuraei.         ,  } 

3d,  I  am  of  opinion. that»  as  the  Noble  defender  has  no  rigkt 
to  the  quarrying  of  stoaes,.  the  present  action  is  quite  appo- 
King's  Palace,  pnate  to  have  that  declared.  But  although  it  were  the  opi- 
nion of  the  Court  that  his  Lordship  has  a  limited  ri^t,  I 
think  that,  as  the  Court  are  empowered,  under  tiie  sammoDs 
in  this  action,  to  declare  in  terms  thereof,  so  they  are  autho- 
rised to  declare  only  a  part ;  that  is,  to  limit  the  right  of  the 
pursuers,  and,  as  a  nmtter  of  course^  to  assoilzie  the  Noble  de- 
fender, quoad  ultra. 

The  4ith  question  is  answered  by  what  I  have  obserFed  on 
the  other  three.  I  can  only  add,  that  I  cannot  conceive  in 
what  abuse  can  consist,  if  the  operations  complained  of  in  the 
summons  do  not  amount  to  it ;  unless  it  be,  that  it  might  con- 
sist in  opening  a  quarry  close  to  the  Palace.  But  if  there  be 
a  right  to  quarries  in  general,  the  Noble  defender  is  eotitied 
to  work  them  every  where,  and  there  can  be  no  abuse  in  using 
the  right,  if  it  be  not  done  in  mere  wantonness. 


Answer  to 
Question  L 


To  Question 
II. 


Lards  MeadQwhank^  Medwyn,  and  JVefi;/o«s-— The  gnmt 
in  164£,  in  fevour  of  Sir  James  Hamilton,  and  the  subsequent 
grants,  convey  no  feudal  right  of  property  in  the  soil  of  the 
Park ;  but  they  convey  a  feudal  right  to  the  office  of  k&sfa 
of  the  Park,  and  to  all  the  emoluments  belonging  to  that  office 
the  office,  which  was  previously  personal  and  temporary,  being 
now  made  a  feudal  grant,  and  perpetual  in  the  person  of  the 
grantee  and  his  heirs-male.  We  are  of  opinion,  therefore,  that 
those  grants  import  a  right  in  the  grantees  of  drawing  the  pro- 
fits arising  from  the  Park  to  the  extent  sanctioned  by  the  usage 
at  the  time  of  the  grant,  or  immediately  subsequeiit  to  it,  and 
no  farther ;  and  that  the  emoluments  of  the  keeper,  not  being 
defined  in  the  grant,  can  be  ascertained  by  such  usage  alone. 

We  do  not  think  that  the  law  of  prescription  applies  to  the 
ca§e.  The  right  of  the  Earl  of  Haddington  depends  on  the 
import  of  his  grant,  to  explain  which  it  is  necessaiy  to  tder  to 
usage.  If  the  grant  were  challenged,  prescription  would  estab- 
lish or  confirm  it.  But  the  grant  is  not  challenged.  It  is 
only  the  import  of  it  which  is  the  subject  of  'discussion.    It 
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jrimld  &lfO»ftffi)|d'n  thie  tto prescribe  in  aquestibn  with  an74  June  isso* 
oofktenainom  ftiofmtor  as  to  thetoundaHeff  of  the  Fark ;  but    ^^  ^  ^' 
it  can  afford  no  title  of  prescription  agi^inst  the  granter  to  the  state  «!  £arl 
effect  of  alteifing-  the  nature  of  the  grant,  or  extending  the  of  Uadding- 
poirers  of  the  keeper^  so  as  to  give  him  those  of  a  feudal  pro-     ' 

prietor.  KingUPaUM. 

'  Afi  the  present  surnmons  contains  a  conclusion  to  have  it  found  _  . ";        ^ 
-**_-•-  .   _•  .  ,      ■     1  »      .  Opinions  or 

that  the  ^  defender  has  no  right  or  title  to  do,  or  authorise  any  Consulted 

*  act,  or  operation  by  which  the  property  of  the  Park  may  be  in  ^^^^ 
^  any  way  dilapidated  or  exhausted,^  we  are  of  opinion  that  it 
IB  competent  for  the  pursuers,  under  their  summons,  to  com- 
plain of  any  abuse  or  excess  supposed  to  have  been  committed 
by  the  defender,  in  the  exercise  of  his  alleged  right  of  quarry- 
ing^  provided  it  be  an  abuse  or  excess  that  tends  to  injure  the 
Park- 

We  are  of  opinion  that,  as  the  grant  does  not  contain  any  To  QuestUm 
express  right  to  work  the  quarries,  a  right  to  do  so  can  only 
be  claimed  in  virtue  of  a  usage  at  the  date  of  the  grant,  and 
that  it  cannot  be  carried  to  any  greater  extent  than  is  sanc- 
tioned by  such  usage.  We  think  there  is  evidence  in  process 
that,  prior  even  to  the  date  of  the  grant,,  and  subsequent  there- 
to, the  magistrates  of  Edinburgh  were  allowed  to  quarry  stones 
for  the  jairpose  of  causewaying  the  streets  of  Edinburgh ;  but 
we  do  not  see  any  evidence  adduced  or  ofiered  that,  at  the  date 
4rf  the  grant,  or  for  many  years  after  this  date,  the  keeper 
worked  .quarries  for  general  sale ;  nor  do  we  think  that  such  a 
practice  would  have  been  consistent  with  the  purpose  of  the 
grant,  which,  while  it  gave  a  valuable  (^ce  to  a  &voured  8ub> 
ject  and  his  descendaits,  was  at  the  same  time  intended  to  pre- 
serve the  Fark  in  a  proper  state  for  being  an  aj^endage  of  a 
royal  residence.  The  evidence  laid  before  the  Court,  in  the 
case  between  the  Earl  of  Haddington  and  the  first  minister  of 
CaDongate,  shews  that  the  town  .  of  Edinburgh  contributed 
(15M)  to  build  the  wall  round  the  Park,  and  also  that  they 
agreed  to*  put  on  gates,  and  to  build  up  (1554)  the  slaps  in  the 
Psurk  dikey  occasioned  probably  by  their  quarrying  the  cause* 
way  stones.  Although,  for  the  improvement  and  benefit  of 
the  capital  of  the  kingdom,  the  King  might  allow  stones  to  be 
taken  from  the  Fark,  for  which  privilege  the  town  seems  to 
have  thus  assisted  in  inclosing  it,  we  do  not  think  that,  against 
the  will  of  the  Crown,  any  such  limited  use  of  the  quarry  could 
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4  Jane  18I0*  be  oontiHued,  fiir  Ion  coctaBded  by  the  heepetj  wkoae  dnftjit 
'^  »  ""^    iras  to  guaid  the  vubject  of  the  grant  from  all  eicroadiuentBy 
St!^^^rl  to  the  effect  of  quarrjmg  for  general  sale ;  or  that  aaynd 
of  Hadding.    extension  ha3  been  sheared  from  chaUenge  from  not  havbg 
°*  been  previonsly  cheeked.    We,  therefbrey  are  of  opinioD,  that 

Mii^9  PiOmoB.  the  keeper  has  not  the  right  of  working  qnarries  within  ths 
Park  for  sale  generally ;  he  may^  however,  qnany  stones  for 
the  Qse  of  the  salgect  itselE 


OpintoB8  of 

conmlied 

Judges* 


Answer  to 
(Question  L 


Ltyrd  Jltaokensde.—I  think  that  the  right  of  the  noUe  de. 
fisoder  is  only  that  of  heritable  keeper  of  the  lumg's  Puk 
of  Holyroodhonse,  with  the  power  of  levying  the  profits  of 
that  Park  for  his  oim  use.  There  appears  nothing  to  Aew 
tiiat'this  Park  was  ever  intended  to  be  disparked,  to  be  whoD)r 
separated  fix>m  the  Royal  Palace  to  which  it  was  attached, 
(which  remains  a  royal  residence  at  this  day,)  and  to  be  con* 
verted  into  ordinary  property,  in  which  the  King  bad  no  longer 
any  right  or  interest  at  all.  On  the  contrary,  this  idea  is  es- 
duded,  not  only  by  the  terms  of  the  charters,  but,  so  fiir  as  apt 
pears,  by  the  general  state  of  nse  and  possession,  ever  since  ths 
date  of  the  first  grant.  I  do  not  think,  therefore,  that  thede- 
Sender  has,  generally,  right  to  dispoee  of  this  ground,  so  that  it 
shall  no  longer  rem^n  a  park :— Exempli  gratia,  to  torn  it  la- 
to  streets,  or  villas,  or  private  gaidens,  or  markets,  or  manii« 
iictories,  or  work-yards,  or  nursery-grounds,  &c.  as  if  it  wen 
ordinary  landed  prq>erty  in  the  vicinity  of  the  town.  He  ii 
to  keep  it  as  a  park,  and  to  take  to  himself  the  profits  of  it  ai 
aoeh.  Of  course,  then,  abstracting  from  special  grounds,  it 
cannot  have  a  right  to  work  quarries  in  this  Park  for  aak^ 
that  being  eminently  inconsistent  with  the  keepbg  of  a  paik^ 
consuming  and  alienating  the  solum,  tunung  the  pasture  into 
waste  and  rubbish,  and  being  of  such  a  nature  that  it  eanne?er 
ttqp  till  this  Park,  which  eonsists  mostly  of  grass  above  roeki 
IS  destroyed. 

But  it  is  said,  that  working  quarries  for  sale  may  be  con- 
strued to  be  part  of  the  profits  of  the  Park  conv^ed  to  the 
hereditary  keeper  by  the  charters ;  and  that  this  interpretap 
tion  is  foroed  upon  the  words  by  proof  that  there  were  quar- 
ries  in  the  Park  woriced  for  sale  prior  to  and  at  the  date  of 
the  original  grant,  the  pride  of  the  stones  wrought  em  fenaiBi; 
part  of  the  ordinary  profits  of  the  Paris  tft  thai  time.    Tb&i 
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mi^t,  I  thfnk,  b^  dMIctr %  Ih  adnrittlifg  thei  rrievairef  of  this,  4  Juiie  isio: 
eten  If  it  hdd  beeft  e^Y^ect  in  |)dlttt  of  ftct    It  Would  te  06itie*    J^"^''"^ 
whut  difficult  to  hold  that,  biedKu&te,  while  under  the  dispoeal  state  v.  Earl 
Biki  cohtM  of  the  foyat  prOprteCor,  qtiahrt^bad  be^nirroaght  ^^  Hadding- 
to  some  ext^t,— ^which  ^ortAng  of  course,  he  might,  and;  in-     ' 
deed,  mnM  hatb  been  i^djr  to  stop  at  any  time  if  it  heesme^*^*  PMkMk 
materially  injdrioufl  to  his  Park,— therefore  he  tniuit,  in  making     ^ 
a  grant  of  hereditary  keepership  of  ibis  Palrk  to  a  subject,  With  consulted 
right  to  levy  the  profits  of  it  without  account,  have  intended '^"^8®^ 
to  authorise  the  perpetual  continuance  tlud  unlimited  extension 
of  this  quarrying  by  the  keeper  at  his  mere  pleasure  and  with- 
ott  control,  even  to  the  injury  or  destruction  of  the  Park. 
But  it  is  needless  to  go  into  that ;  for  I  do  not  see  any  proof 
that  there  was  any  quarry  wrought  f<^  tele  in  the  Eing^s  l*ark 
at  the  time  of  the  first  grant,  or  ibr  a  great  many  years  aftef^ 
it.     The  town  of  Edinburgh  seem  to  have  had  some  sort  of 
limited  privilege  of  taking  stones  for  pavitfg.     I  see,  in  the 
History  and  life  of  Xing  James  VI.  lately  printed,  that,  in 
1610,  <  e±pre9  command  was  directed  from  Court,  to  repair  alt 

*  common  and  straight  wayis  and  passageis  with  calsayis  of 

*  stane  wark."*  Now,  it  is  very  probable  that,  on  this  or  simSar 
oiccasions,  the  Magistrates  of  Edinburgh  obtained  permission 
troni  the  King  to  take  stones  from  the  Park,  without  any  in* 
tentioh  on  the  part  at  bis  Majesty  to  open  perpetual  quarries 
in  his  Park,  for  profit  either  to  himself  or  his  keep^.  Thia 
privilege  of  the  town,  therefore,  goes  no  tength  to  shew,  that 
there  were  quarries  in  ttie  Park  wrought  for  sale,  and  of  which 
the  product  could  be  regarded  aa  the  profits  of  the  Pai^.  And  I 
do  not  see  any  thing  in  the  proof  of  usage  which  can  support 
the  right  of  working  quarries  in  the  Paric,'  more  than  any  other 
alienative  or  destructive  disposal  of  it 

I  do  not  think  that  such  right  could  be  acquiHed,  or  caii  be  ^"^•^  H* 
supported'  by  the  positive  prescription  of  forty  years.  It  is 
curious  that  the  four  leases  which  the  Noble  ddender  hatf  pro- 
duced  to  aid  this  plea,  are  all  granted  by  the  keeper,  not  as 
euch,  but  as  <  heritable  proprietor.^  So  that  it  might  rather 
aeem  the  noble  defender  ought  to  plead  prescription  of  the  pro- 
perty altogether,  by  virtue  of  the  possession  on  these  leases. 
But  I  see  no  room  for  any  plea  of  prescription  in  the  caae.  I 
do  not  think  that  the  grant  of  keepership,  abstracting  fix>m  any 
carteaflve  interpretation  of  the  profits  granted  to  ihi^  keeper, 
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4  June  18S0.  from  OBage,  prior  to  and  at  its  date,  funushes  a  title  finr  posi. 
'—  T  —'     live  preBcription  of  the  property  graerany,  or  of  right  to  any 
Stai?"  Karl   cxercifle  of  property  that  is  beyond  the  keepenhip ;  and,  there- 
of Hadding.    fore,  do  not  think  it  famishee  a  title  for  prescription  of  a  right 
'  .._      of  so  decidedly  consumptive  and  alienative  a  kind  as  this.  Nor 
Kin^t  Fahoe,  indeed  is  it,  or  ean  it  be  said,  tiiat  there  has  been  any  posses* 
.  sion  of  sneh  a  kind  as  could  warrant  prescription  geneFslly  of 

Consii' ted°      the  right  of  ordinary  property  in  this  subject,  and  dispark  it, 
Judgjd.  irhoUy  exoluding  the  Eing^s  right  and  interest  in  it    It  has 

not  only  been  held  by  the  title  of  keepersbip  of  a  Park,  bnt 
seems  to  have  been  possessed  as  the  Eang^s  Park  generally.  In. 
this  situation,  I  cannot  see  how  it  is  possible  to  hold,  that  any 
partial  use  of  unnoticed  alienative  disposal  for  forty  yean  by 
the  keeper,  could  give  a  prescriptive  right  to  continue  sadi 
disposal  after  it  was  objected  to  by  tiie  Song,  and  to  goomrith 
it  to  an  unlimited  extent. 
Answer  to  As  the  snmmons  contains  a  conclusion  to  have  it  found  that 

Question  III.  j^  <  defender  has  no  right  or  title  to  do  or  authorise  any  act 
<  or  operation,  by  whieh  the  property  of  the  park  may  be  in 
^  any  way  dilapidated  or  exhausted,^  I  am  of  opinion  that  it  is 
competent  for  the  pursuers,  under  their  summons,  to  complain 
of  any  abuse  or  excess  supposed  to  have  been  conunitted  by  the 
defender,  in  the  exercise  of  his  alleged  right  of  quarrying,  pro- 
vided it  be  an  abuse  or  excess  that  tends  to  injure  the  Park. 
To  Question  ^  thvD^  there  is  no  right  to  work  witliout  the  JKng^s  leave, 
IV.  for  generid  sale,  to  any  extent.     If  any  limitation  at  all  was 

applicable  to  such  a  right,  I  think  it  must  be  this,  that  the 
quarrying  should  stop  as  soon  as  it  became  materially  hurtfiil 
to  the  Park  in  any  respect. 

To  Question       I^ord  Mtrn^creiff'^lt  is  a  settled  p<mit,  that  fiie  noble  defender 
^  has  not,  under  the  charters,  any  feudal  right  of  property  in  the 

Eing^s  Park.  He  has,  however,  a  feudal  title  in  the  office  of 
keeper  of  the  park,  with  the  profits  and  emoluments  which  may 
be  held  to  belong  to  it;  and^  this  being  an  estate  of  inheritance 
in  his  person,  I  conceive  that,  in  regard  to  aU  the  ben^ta 
clearly  attached  to  it,  the  right  established  in  it  goes  far  beyond 
a  mere  power  of  custody  under  any  conmiission  from  the  Crown. 
The  right  is  so  vested,  that  not  only  it  could  not  be  recalled 
by  his  Majesty,  but  I  humbly  apprehend  that,  except  with  re- 
ference  to  the  aotoai  use  of  the  IPalace  as  a  royal  residence,  it 


Digitized  by 


Google 


No- 140.  COURT  OP  SESSION.  705 

would  not  be  competent  fi>r  the  Cxown  to  rerame  any  use  or  4  June  leso 
commitnd  of  the  grounds  of  the  Park  for  profit,  whereby  the     —  r  — ' 
keeper^s  established  e^joyvu^ntof  it.  might  be  destroyed  or  nta-  stat^  Earl 
terially  injured.    But,  as  there  is  still  no  title  of  property  car-  of  Hadding- 

ried  by  the  grants,  and  as  the  ben^cial  uses  are  net  therein  °°' 

defined,  otherwise  than  by  a  reference  in  general  terms  to  the  King^B  Faiae$. 
issues  and  profits,  either  of  the  ofiioe,  or,  as  I  rather  think,  of  .""; — _ 
the  park  itself,  the  nature  and  measure  of  them  must  be  deter*  Consulted 
mined  by  principles  of  law,  or  by  usage  legitimately  applied  to^'u^g^ 
those  principles.  In  general,  titles  affiscting  property  in  land, 
which  consist  in  a  right  of  custody,  possession,  and  ogoyment 
only,  are  confined  to  the  ordinary  uses  of  the  surface,  as  capa^ 
hie  of  yielding  annual  fruits,  and  do  not  extend  to  the  working 
of  minerals,  or  other  extraordinary  acts,  whereby  a  part  of  the 
subject  itself  is  withdrawn  or  destroyed,  or  the  nature  of  it  may 
be  essentially  and  permanently  changed.  If  the  present  ques- 
tion, therefore,  depended  simply  on  the  terms  of  the  grants, 
without  any  usage  to^jdain  them,  I  should  be  of  opinion  that 
the  Earl  of  Haddington,  as  keeper,  bad  no-right  to  work  quar- 
ries within  the  Park,  except,  perhaps,  for  the  necessary  uses  of 
the  Palace,  or  the  Park  itself.  But,  attending  to  the  peculiar 
nature  of  the  right,  and  to  the  consideration  that  the  Crown  has, 
in  my  apprehension,  efiectually  alienated  from  itself  the  command 
of  these  grounds,  for  any  purpose  of  profit  or  emolument,  I  am 
further  of  opinion,  that  the  ordinary  presumption  arising  from 
the  limited  nature  of  the  title  may  be  overoome  by  usage,  and 
that  the  terms  of  the  grant  are  sufficient  to  carry  a  right  to 
the  profits  arising  from  stone  quarries,  in  so  far  as  there  has 
been  a  usage  by  the  Keeper  of  working  such  quarries,  and 
drawing  the  profits.  This  right,  however,  supposing  it  to  exist, 
may  be  liable  to  an  epoception  or  limitation,  to  which  I  shall 
advert  in  answering  the  fourth  question  stated. 

I  am  of  opinion,  that:  the  l^w  of  preacription  does  not  scjpplj  Answer  to 
to  the  case.  The  charters  ai^d  sasinas  l^d  by  the  defender  ^"®^*^  ^^* 
would  aflPord  a  v^ry  good  titl^  of  prescripUoo,  if  the  question 
related  to  the  validity  of  the  grant ; .  beoaiise  the  laiv  of  posi- 
tive  prescription  does  certainly  apply,  to  heritable  rights  which 
are  not  titles  of  feudal  property.  But  hens  the  validity  of  the 
title  is. admitted;  and  the  only  question  is,  what  it  carries. 
This  must  be  determined  by  the  terms  of  the  grant;  and 
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4  Jvtie  1680.  ahoof^  I  tfannk  that  these  tenm  may  be  Explained  b^  xm^ 
*^  Y  ^^     I  do  not  hold  that  any  right  has  been  aequhed  by  Jwdti?* 

State  V.  Earl  prescriptton  which  may  not,  by  Air  constmction,  be  taken  to 

of  Haddiog-    be  comprehended  in  the  grant  as  so  explained. 

__  I  am  of  ofHnion  liiat  the  terms  of  the  summons  are  sufficieBt 

MmffU  Palace,  to  entitle  the  puienera  to  compUdn  of  any  abase  or  excess  m 
7       the  exercise  of  the  assumed  right  of  quarrying,  in  so  Seu*  as  a 

Queation  IIL  nlevant  case  far  such  complwrt  can  be  established. 

To  Question        I  am  of  opinion  that  the  grant  does,  neillier  by  Hs  on 

^^*  terms,  nor  under  any  just  construction  of  it,  as  exphtined  hj 

tnsage,  imp<Mt  a  right  to  woric  quarries  without  limitation.  I 
think  that  the  limitations  of  it  in  law  must  be  found  in  two 
principles ;  1.  That  it  eannot  go  beyond  tibe  general  nature  of 
the  usage  <m  which  it  rests ;  and,  3.  That  it  cannot,  ^tber  itt 
ftets  apparency  of  he  same  land  with  those  embraced  by  die 
usage,  or  in  any  other  manner,  be  carried  to  such  an  extent  as 
to  destroy  or  materially  injure  the  Park.  Under  both  priri- 
dples,  I  shoidd  hold  an  attempt  to  open  a  quarry,  in  any  situa- 
tion where  it  would  diiiectly  affect  the  character  of  the  Palace 
JM  a  i^aee  of  residence,  to  be  excluded ;  and  under  the  second, 
I  think  tiiat  the  working  even  of  quarries,  the  use  of  whiA 
has  been  juractised  to  some  extent  since  the  date  of  'the  grantj 
ftiay  be  carried  to  such  an  extent  as,  by  producing  evident  in- 
jury to  the  Park,  to  become  inconsiistent  with  the  nature  and 
spirit  <rf  the  grant. 

I  am  tgrther  of  opinion  that  there  is  sufBeient  evidence  of  a 
nsage  by  the  Keeper  of  quarrying  {Ind  selHdg,  or  permitting 
others,  fbr  his  behoof,  to  quarry  and  sell  stones  for  lapng  the 
causeways  of  the  city  of  Edinburgh.  I  think  it  very  doubtful 
whether  the  evidence  establishes  a  usage  beyond  this  during 
any  long  or  connected  period ;  tiiough,  peAaps,  it  might  lie 
diewn  to  extend  to  some  other  public  purposes  in  the  city  and 
tile  neighbourhood.  I  do  not  think  that  fliere  is  any^roof  of  a 
nsage  of  quarrying  for  general  sale  or  exportation.  And,  in 
answer  to  the  last  part  of  the  question,  so  fiar  as  the  materials 
in  process  enable  me  to  form  an  opinion,  I  thiiik,  on  the  one 
lund,  that  the  operations  in  quarrying  had  gone  beyond  the 
limits  of  the  pluvious  usage ;  and,  on  the  other,  that  there  h 
aot«a£B<»ent  ground  finr  holdhig  that  up  to  the  date  of  the 
nuunons,  those  operations  had  done  any  material  injury  to  the 
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Vark-    ]Qiit  I  am  Qf  opiiiioii  that  if  sadi  nmnyvtg  ihoald  befJ^*^  W> 
continued  for  a  &rther  course  of  jean,  to  the  «3|t0at  latdj  ^^^J^^ 
practiifed,  as  represented  by  the  pursuersy  it  must  produce  such  State  «.  Earl 
material  iigurj.  ofHaddi^g- 

When  the  cause  was  put  out  for  adyisbg  with  theae  opi*^^'«  i*««Mf. 
laions,— 

The  Lard  Juatic^Clerk  said^-Wiih  the  exception  of  now^jj^  "^ 

entertaining  some  doubt  of  the  application  of  the  law  of  pre^ 

«oription  to  tiie  present  case,  in  consequence  of  the  nearlj 

vnaninious  opinion  which  has  been  pronounced  on  that  subject 

hj  the  Consulted  Judges,  I  generally  entertain  the  same  opi* 

siion  which  I  formerly  expressed,  which  haa  been  confirmed  by 

the  additional  argument  tiiat  is  now  before  us*    The  grant  in 

&F0ur  of  the  author  of  the  £arl  of  Haddington  is  of  a  very 

extraordinary  nature.     It  is  not  a  mere  right  ai  keepenhip, 

but  conveys  to  the  holder  aU  emoluments,  duties,  casualties, 

&c. ;  and  thi^  right,  such  as  it  is,  has  been  feudalized,  though 

it  certainly  do^  not  amount  to  an  absolute  right  «of  property* 

The  question  therefore  arises,  what  was  the  nature  of  the  emo- 

lumiients  which  were  drawn  from  the  park  at  the  date  of  the 

graAt  to  Sir  James  Hamilton?  On  this  point,  I  agree  almost 

entirely  with  the  opinion  of  Lord  Moncreiff,  togtAer  with  that 

of  the  Lord  President,  qnd  the  Judges  who  ccncnr  with  him. 

I  am  clear  that  the  defender  has  no  right  to  open  new  quar- 

ries  in  plac^  where  ih^^  was  no  usage  of  working  previoua 

to  the  grants,  but  he  must  enjoy  the  use  of  those  which  wera 

open.     The  only  point,  therefore,  which  remains  is  as  to  Ae 

allied  abiu^e  or  excess  in  the  exerciBe  of  his  limited  right    I 

think  on  this  point  that  the  question  of  abuse  is  raised  by  Ais 

summons ;  and,  if  it  be  proved,  the  conduttona  of  the  libel  are 

wide  enough  to  entitle  the  pursuers  to  get  a  decree  restraming 

it;  but  I  agree  with  many  of  the  Conaulted  Judges  in  thinking 

that  there  iis  not  yet  sufficient  evidenoe  befora  us,  or  even  a 

sufficiently  specific   condescendence,  to  enable  us  to   judge 

whether  the  alleged  abuse  has  beea  established* 

Lord  PitmUly* — In  delivering  an  opinion  on  this  case,  it 
is  convenient  to  have  in  view  the  questions  proposed  to  the 
Consulted  Judges;  but  instead  of  taking  them  in  the  order  m 
which  they  stand,  I  shall  begin  with  the  third  question^  as  it 
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State  «.  Earl  Wten  Hw  <»i»  cftoie  litefere  MM  «9'^l.oi#)4rMi9J3p/fti  die 
^Ntfadding.    OuteruH«a»,  I  paid  partiailttr  «ltefiN(iM  td  ti)«tM«i4Me(iii^ 

»       dnsiona  of  Ae  sttintiKms ;  md  triO^-gilea^'  defef«tlce,'  «fl  ir^il » 

KlHft  P«fai».'diffld«li06,  in  ei>tMqii«kidd  of  th^OplftiMs  J#iiiiAi|MiM#%(iAii« 
Opi^^I^  118,  I  mwt  oonfew  that  I  utill  dwent  from  the  :0fliiibii'#f' Ae 
Ckiurt.  imtjorfty,  or  I  m  ateid  I  mitttfiay  the  wIm^  l»f  lh^43«Ki]lt- 

ed  Judg^esron  tbitf  qiMstfen.  M*   - 

'  There  irero  erideiitljr  two  Mfrarale  gnMnds'  of  ^ibir'iigifairt 
Itord  Haddiogtonv  wMch  might  teure  been  ttdseto:  «p't^di« 
afficere  of  Stat&onbehalf  of  thi»  CiHyiraj  wMcA'^gioittdd^tteiict' 
only  dtediictj  but  stand  eppoMl  to^eadi  othfttv'BQ4Mit4f  A#' 
one  is  adopted,  the  other  must  be  relin<jfftMl€Mb  '13i«iOk!efni 
might  either  chaUenge  the  right  idtogitther,  «aiyii(^  tMi^  the 
grant  to  Lofd'  Haddmgton  convwjs  so  light  Jkf'iA  'W*^f^' 
qaanieB  in  the  Cing'a  Paikrthat  th&^[«an4M9  mm^faSny^yM 
S0il«uid  8abfilance  of-tiie  Park;  a*d  Avt-the  grant ft^hhu^iix- 
iM/pi Mly  the  frait9.  Or,  on  the. dth«r  handy  tlMP CMmtHtkj 
adBHt  the  right  of  the  defended  to  wwk  ifakitm&,  i\m  Mr  Al- 
lege that  it  is  a  limits  right  whkh  her  ctm  iMlty  .e$Krctetiirfer> 
control  as  to  its  extent,  either  aoeardhig  to  iimluld  ^dtA^  W 
in  eaeh  a  manner  as  not  to  in;^]i«  <tfae'anMk]ltf  ctf^beadtj^- 
the  Paris,. as  a  ropl  neManoei  '  Mitiryitbeed  tiro^  ]pleas  am  dt 
znedj  opposed  to  each  otfaiv,  nud^theioikenntfot^he  'eUild<1» 
assist  the  edtar^  If  ibeiwtbenooibtitaiiirMiqiiltmiisia^ 
there  can  bena*  qnesftionas  ho  n^teiitb'>^'H^^4Si  («ha:  oonttaiy^i 
the  action  he  nested-  on'  an  allagitiod'of.ienott^  thai  nsiislt  pia^ 
dml  on  am  admissiaB  of  thsl  i%Bt  itOiM'ihkfitoi  tesfrisstent'or 

other.  ■      ■  •  -i;   ,  -:  M'lMMv   .1r  i,i  [y,-.  Mill  *     f  i.1:jni{#t*»».i' 

Keepm^  thnse  obtasm  psiadj^carintfdimiilmoir'fDrQ'to'Ae 
smnnlons  to  see;  sirhs(di''.nfr  thn-Jtsnif' gissniihr'ofla^Aieiiiijf'tahm' 
up.  Off  iiiietherthaM/beianiataauMkirtfvcoMbisibn'ta  fid «tfaer 
that  there,  is  wyrightvl;  aU^ijOr,  ailppositaf  Hrriglk  tef he  eMaih 
lished,  that  it  iaxrfa  limttedMUttVBi^i  Khetfummths  eoHchifts 
expresslj,  that  itdiMdd  hefoiiad'ahd-'dcUJIred'^^^ 
Earl  of  Haddington  ^  has  no  rights  or  titfeto^^wbik  quarries,^ 
and  that  he  should  be  deoemed  and'ordnitted  ^  instsmtly  ti>ce8Fe 
'.and  give  up  working  the  saadiquarries.^  This  is  eridentlj 
a  conclusion  against  the  right  of  wco-king  at  all.    Ttiere  is  no 


Digitized  by 


Google 


ti^  14a  COUBT  OF  SBS6ION,  ?Q9 

oondnMft  agmit  ess<8»»  prooee£iif  upon  m  admifl^on  of  4  June  laso*  i 
a  limited  right,  aad  there  is  bo  altenwtire  condiieiMi.     The     '^  ▼  "^ 
opiai«M  o£  the  Lord  Pneiimt,  nd  the  Judges  vho  eoneiir^^^^ 
willi^  hiAt  ffioceed  npoa  the  SaUawing  woriB  <rf  the  coBie]iuaoa«f  Uaddlag- 
vbieh  I  haire  xmif  vis. '  that  the  defender  has  no  rig^t  to  do,    ^ ^ 

*  or  autibuMsiie  any  aet  or  qpearation,  by  wUefa  the  property  otKi^u  Paimoi. 

*  ibe  Park  may  be  ia  any  way  diLipidated  or  e^hausted.^  ^^^n  * '      f 
thifl  is  just  a  rq>elttioa,in  other  and  stronger  words,  of  the  firstcol^u^  ^ 
clause  of  the  conclusion,  <  that  he  has  no  rig^t  cnt  title  to  woifc. 

<  quarries.^  It  is  the  same  dedaration  in  stcOBgtf  words,  sity^ 
iag,  first,,  that  he  has  no  right  toworic  quarries^  and  then  goiag 
on  tosayt  or  even  to  do  any  thing  else  by  whioh  the  Fi^k. 
nuy  be  dilapidated.  Thore  is  ao  alternative  id  the  ficsii  eon- 
ehisiiNi  .in  the  soaunoas. 

Theae  observations  lead  me  to  say,  that  I  think  the  first  ia« 
terloeatpr  which  I  pronounced  ia  the  Outer-House,  and  which 
the  Court  afterwards  adhored  to  with  a  qualification,  has  been 
all  along  somewhat  misanderstoodL  It  has  been  said  that  this 
iiiterlcttutor^  which  sostaiaed  the  defences,  estaWshed  '  aa  uii* 

*  limited  right'  ia  the  1^1  of  Haddington  to  work  quairies., 
I  can  only  say,  tiwit  it  certaiidy  was  not  intended  to  do  so  $ 
and  I  do  not  think  it  does  so,  ^  the  condiiaioBS  of  the  sum* 
mons  be  attended  to*  My  interlocutor  only  sustained  the  defea- 
ees,  aad  aasejlried  the  defender  firom  a  muamons,  whieh  oonclud- 
ed  that  he  bad  ao  right  of  working  quarries  at  all.    It  does  not 
follow,  from,  thp  defaaces  being  sustained  against  such  aa  action, 
that  there  is.au  anlimited  right  in  the  defender  to  waste  aad 
destroy  the  eubstaaoe  -of  the  Farlu  .  Oa  the  contrary,  it  ^is 
quite  conaisteat  to  hold,  and  I  do  hold,  that  die  right  of  Lofd- 
Haddington  is  limited  in  its  nature  by  ancient  usage,  and  the 
plain  olgects  and  limitatioiisojf  the  gnmt.    I  never  thought 
that  his  right  of  working  quasries  was  ualimited ;  but  I  did^ 
not  see  any  conchisioas  in  this  summoas  which  admitted  of  an 
inquiry  inta  the  extent  of  his  ri|^t,  or  whether  he  had  ex- 
ceeded it.    There  might  hare  beea  a  reservation  inserted  in 
the  interlocutor  of  the  rights  of  the  parsuam  under  a  difierent 
action.    But  I  do  not  think  suoh  reservations  are  in  general 
desirable ;  and  it  did  not  appear  to  be  necessary  in  deciding  > 
the  question  raised  by  the  present  summons. 

SecQudly,  The  next  question  is,  whether  the  grant  conveys 
Vol.  V.  Z  a 
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4  Utt4  imi.  a  right  to  vntk  qMiti^  ioe^A^Ato  iiid  iliid<%»^€.  ><f  v^  > 
'"^^V*^   withithe MHJfittJr ofthi!  ebtiiul««d  Judgeftyaodi  in  lermlr^tlie 

2^ieZ Earl   ^'^^ IslcrldottM^^  itf'aini#€#iilg  Ihio  qQefiliM  i#'tli«i^MlMa^ ' 

of  Hadding.    tiire ;  and  W'Mldiniak^'ihe  foflowiiig  iTettiaAs  onit :  lliere  h  - 
°'  here  a  grant  of  the  office  of  Keeper  of  tlte  KirigV  Patk,  Wlk ' 

JTft^rt  /»<ira0«.  all  pfofite  and  emotom^ntB  belonging  to  the  Pai*k,  in  tery 
^  general  and  oottipi^ensiire  terms.    It  kthe  profN»  and  emohi- 

cSu^°         meats  of  the  Paffc,  aihd  not  the  prditi  belonging  to  the  offl«e,  tsh 
cMtended  for  by  the  piir^aers,  that  are  oonineyed  by  the  gtant ' 
Thia  is  evident  both  fk'ORi  the  ir<NrdB  of  Hie  grant,  and  alaoi  be- 
caoBe  there  ^ere  no  proiifcB  belonging  to  the  ofllee  at  the  time 
of  its  creation;  it  would,  theirefiire,  hufv^^b^ea  nettesBUfy,  ia 
the  original  grant,  to  hare  enmnerated  them,  ^h^reas  thepvo** 
fits  derived  from  the  Park  were  well  known,  and  they  are  ioit-' 
v^ffeA  to  Iftie  grantee.     Now,  at  the  date  of  tiie  grant,  qnimiei 
had  akeady  been  woriced,  and  cttiolumen'ts  deii^  ftromtfaefff. 
These,  therefore^  were  part  6f  the  proftts  arlBi^^firoin^t 
Patk.     I  see  nothing  to  hinder  the  Crown  from  granting  vndl" 
profltB,  fllthongh  the  grantee  is  not  tte  :^dal  proprietori  IxA'^ 
the  usage  of  200  years  coafimiB  thie'eonsthietion  o^  the  graat, 
as  tiiere  is  evidence  of  payments  made  to  the  tMah^oPtbe 
keeper,  which  are  equiraleflt  to  |>ayttiebtfir  t6  the  keep«»  biksiel^ 
'  The  pursuers  hav«  likeiied  the  tight  of  the  defended  ta  tiMit" 
of  a  lifet^nter,  who  has  a  right  to  t«ap  all' the  fhilts  ttf  ito' 
sail,  but  not  to  the  sabject  itself.     But,  in  t/hej^rst-photfj  thiH 
rule,  even  as  to  liferent^^,  is  too  broadly  assiimed  by  the  pi^- 
suers.    Lord  Stair  is  pf  dpMon  that,  in  ^i^fcular  cnrtmi- 
stances,  liferenters  have  a  right  to  a  certain  ishare  e^^n  of  Ae 
minerals,  and  otiier  parts  of  Ute  Ml.    flier  Wrda  acre,  Bl  If; 
tit  3^  §  7^9  ^  Yea,  if  a  boal  be  a  constant  going  <cdal  with- 
*.  out  apparent  hazard  of  eathatttftcng,  it  ir  like  oonjunstflin^ 

*  tercers,  or  donatons  will  n6t  b6  excluded  t&erefrom,  ifioter- 

*  ceeding  th^  measure  and  method'  axscitetiMred  %  the  flar^ 
and  agab,  B.  II.  tit.  4,  §  85,  he^has  expr^easions  ^^fte^e 
pwrpose.  tn  the  case  K>f  Wadddl  ir.  Wadddl;  91st  ^aatfarr 
1813,  die  Court  found  that  a  general  right  of  liferent  of  all 
heritable  and  moveable  property,  tacks,  &c.  included  the  ren^ 
of  minevalauniler  a-Mngle^e  of  999 years;'  and,* in ^ihe' case 
of  tiie  Duchess  of  Roxburgfae,  19th  Jamrary  18M;  itil«i  fb^ 
tha&o>tirMrwa»«utitM4x>  woik^a  Bih6  qu^iy  Air  tte  i^ 
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UbreBiter*    Ho  bas  ^n  herltaWe  right  ii6«tir(Bd,by'.ii&ft»wt.  '^••^^'"^ 
tp  »fl«ain  office^  trith  the  profit*  wd.ealolwimits^.Md  Aesuu^^ail 
eHest  <y(  tlMe  mii^t.  .be  meo^ured.  by  the  gTAD^'  «tf . tftei  iuaiifNyf  H^cUtog* 
n^hieb  h&fi  follM'i^  uipon.k.  •  .  .     ^^°" 

The  tbixd.  ^neetion  in  the  order  I  Jh9y#  tajkcp  thftmy  JSoTii^PafaM. 
whether  the  date»der!8  rightthas  beeaestaUiohed']^  preacription^^      — 
I  mayncm^  aaty  that  I  hava  comeito  entertaki  great  dDubte  on-^J^^^J^  •'^ 
this  pcnnt,!  iv  oonsaquevioe  of.tiie  opimans  of  the  ConeuUed' 
J]]4^(s^ that  tlie law  olt]^eacrq»tioii  is  imqpplieshla in  Amcmm 
Atlkv  mmB  tim»i  1  am  net  quite  satufied  ot  diia*     I  knowT' 
that  preseriptioii  is  gefteeally  pleaded,  not  against  the  grtoter^ 
of.a.defld,  .fa^t^against  some  tUrd  party  disputing  his  right; 
but  I  doubt  if  ithis  is  .neeeasariiy  the  cMe.    Suppose,  in  .thai 
eaae  of  Forbes  of  Callander  v.  Livingstone,  that  the  Crown,  ia- 
stead  of,  mfltkbig  over  .to  the  authors  of  Mr  Forbes  the  jrights 
o£tiie:£erl  of ;  Linlittisow,  had  retained,  them,  and  had  oo«e^ 
toi  dispute.XivingslDne^s  right  to.  the  coals,  would  there  harc^ 
bom  a«yi  itbing^  «k)i  hinder  h^n  from  pleading  prescription' 
against  the  Croncn  ? .  In  the  sffm^  ^aj)  i^  the  case  now  before 
v^'flie  Crown  disputes  not  Lord  Haddiogton^s  right  of  beiiig* 
le^NK,  b»t  his  xugilit  to  quarries. arisk^  from  the  gnmt  of^fcho' 
ofteeixf  Kfsepert  Why.  should  he  not  be  entlded  ti^  plead  pre- 
MriptioA  on  tiie  Usage  whinh  has  folloired  from  his  grant?  Ai 
the  saoMi  tane,  I  am  bow  Tery  diffident  of  the  opinion  whiehr 
I  lomutdy  entertained  f>».  this  point,  in  cootaequence  of  the- 
opimon&give^  by  the- Consulted  Judges. 

Thefoortb  and  only  remaining  question  is»  whether  Lord 
Haddington  has.riglit  to  work  the  quaixies  without  limitation..' 
I  have  ahready  ^said  that  I  do  not  think  that  this  question  is- 
embraced  by  the  present  summons ;.  but^  if  it  bc^  I  tiwk  that 
the  right  istlim^  by  ,i&sdge,  and.by  the  nature  aad  obj«et  of 
Ae  granti  I  c^mx  wiljbk  tM  <^i<Hii  of  tbe>  Lord  President, 
and  the  Judges  whoiagcee  ^ith  him,  in  thiokivg  that  the  pn^. 
cim  limits  <rf  the  right  cm^t  ,toi  be.the  suliiiect  of  farther  ja-- 
qniry. 

Lord  GhfUee — It  apipears  to  me  that  the  grant  oonreys  no 
right  whaterer  to  do  anything  to  injure  the  amenity.of  the- 
^^Mk  as  a  royal  rendence.    It  is  very  true  that  the  offiosris 
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4  June  1830.  given  ▼ith  all  tlie  profits  and  emoluaienta  that  may  pertain  to 
"^  T  "^^    it.     But  there  is  always  a  nepessanr  restriction  inherent  in  the 

Sutov.  Ewl  ^^T  nature  of  the  grant,  that  he  is  to  preserve. the  Park  as  a 

o  Uadding*  royal  residence.  And  there  is  a  limitation  even  on  this  usage 
^^^^      which  may  have  taken  place  in  working  quakes ;  because^ 

Xing'i  Paidee.ev9a  aUhoQgh  tb»  Keqi^  may  formerly  have  worked  quarria 
for  sale,  it  would  be  very  quealionable  whether  lie  .couM  goD" 
tinue  to  do  so,  even  at  the  same  rate  which  had  been  cos- 
tomary,  as  soon  as  the  practice  began  to  injure  the  iqipear- 
ance  or  value  of  the  Park,  as  from  the  nature  of  the  thing  it 
moat  do  some  time  or  other.  I  cannot  conceive  that  we  an 
called  upon  at  presont  to  fix  the  preciae  limits  when  the  woik- 
inga  must  cease,  or  that  there  are  materiak  in  the  papen  befare 
118  to  judge  whether  there  has  yet  been  any  ezc^. 


Opinion  of 
Court. 


Judgment         The  following  interlooutor  was  prwowced  : — ^  The  Lordi 

<  having  resumed  consideration  of  this  case,  with  the  opinion 

<  of  the  Consulted  Judges,  in  addition  to.thfit  pfM^.of  their  ibr- 

<  mer  interlocutor  of  24th  June  1823,  affirmed  on  appeal  by 
^  the  House  of  Lords ;  and,  in  terms  of  that  aflSrmance,  ad- 
'  hered  to  by  their  interlocutor  of  the  9th  of  June  1826,  fiod- 
'  ing  ^  that  the  defender  has  no  feudal  rig^  of  property  in 
<(  the  Park  of  Holyroodhouae  i*  Find  that,  in  opposition  to, 

<  or  conaiatently  with,  the  tenns  of  the  gn|nt  from  the  Crown, 
^  which  is  the  defender's  title  of.  possession,  there  are  not  ter- 

<  mini  habiles  for  any  plea  of  the  positive  preacnption  in 

*  defence  against  the  conclusion  of  this  action ;  and  repels 

<  tiiat  defence  accordingly :  jpind  tbi^t,  in:  oonaiBt^qr  always 
'  with  the  peculiar  nature  and   termfi  .of  the  grant  bom 

*  the  Crown  to  the  defender's  aucea^  jand  authors,  the 

<  conditions  and   extent   of.  his  rig^t  must   be .  explained, 

*  defined,  and  regulated  by  ancient,  and  oontinued  usage: 
^  Find  that^  from  time  immemorial^  quarries  for  stones  bare 

*  been  opened  and  worked  within,  the  Park  of  Holyroodbpuse 
<-  by  the  defender's  ancestors  and  i^i^qi^j  but,  farther,  find 
'that  the  defender's  right,  ia  that  respect,  is  of  a  limited  na- 

*  ture,  and  that  he  has  not  a  right  to  work  such ,  quarries  for 

<  general  or  unlimited  sale ;  and,  before  fiirther  answer  as  to 
'  the  nature,  special  purposes,  or  extent  of  any  limited  rigbts 
'  in  the  defender  of  opening  and  working  quarries,  allow  the 

<  pursuers  to  give  in  «  special  condescendence  of  what  they 
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*  arer  and  oflRsr  to  prove  as  to  the  usage  in  these  respects,  both  4  June  isso. 

*  ancient  and  recent ;  and,  when'  given  in,  allow  the  defender   ""— V^ 

*  to  pvB  in  answers  thereto,  both  the  condescendence  and  2^^Z  ILa 

*  answers  to  be  given  In  c[aaniprimum.^  of  Hadding. 

ton. 

Lord  Oidinaiy,  PUmUli^         Act.  Dean  qfFae.  (Jeffrey)  An$fnu         AlU 
SoL'Geiu  (  Uope)  P.  JMerUon,  Ftwteis  WU^on  ami  Jamea  HcpOy 

W.  8.  Aflt&tib  r.  CkffL 

U. 


SECOND  DiriSION. 

No.  CXLI.  6  June  1890. 

MACDONELL  of  Glengairjr 

against 

This  COMMISSIONERS  of  the  CALEDONIAN 

CANAL. 

PHotERT^Y. — Taut  and  PERtiNEKT. — 7^  &wner  of  lands 
eniWdjf  Mmmnding  a  lake  of  sever ai  miles  cireumference^ 
acquired- by  diffkrent  titles^  without  mention  of  the  lake^ 
hut  with  parts  and  pertinents^  foUowed  by  immemorial  and 
eofctusive  possession  of  the  lake^  is  held  to  be  proprietor 
both  of  Us  water  and  solum. 

Loch  Oioh,  which  is  otie  of  the  lakes  in  the  line  of  the  Cale- 
iionian  Canal  aboat  four  miles  long,  and  var^ng  in  breadth 
from  a  quarter  to  a  dxt^nth  part  of  a  mile,  is  entirely  surround* 
ed  by  lands  belongifag'to  the  ptunmer,  Mr  Macdonell  of  Glen^ 
garry.  According  t6  his  statement,  the  whole  of  this  poperty 
bad  been  in  his  family 'for  centuries  (^th  a  trifling  exception) 
and  was  originilUy  heifd  by  them  6f  the  Crown,  Aough  latterly 
parts  of  the  Isinds  came  to  b^  held  of  subject  superiors.  The  de- 
fenders, however,  denied'  dkat  the  lauds  surrounding  the  loch 
ever  formed  one  feildal  estate  bblonging  to  the  family  of  61en«- 
garry.  Tb^  loch,  they  alleged;  was  encompassed  by  three  dis- 
tinct and  separate  baronies,  tiro  of  whidi  never  belonged  to  thai 
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Macdonell  v, 
Caledonian 
Canal  Co^i. 
missoners. 

Property. 
Part  andper» 
tinent* 


f  June  1830.  fiimily,  iMoug^  they  had  acquired  portioiis  df  Aem  irkkk 
adjoin  the  loch  at  difiVrent'  times  and  bjr  iHPerent  tides.  It 
appeared  tiiat  none  of  the  pursuer^  titles  cbntam  an  ezpies 
grant  of  the  loch,  or  mention  it  as  a  toundary  of  tiiie  hadi, 
which,  however,  are  all  conveyed  with  parts  and  pertincDts. 
In  some  of  the  titled  the  general  cladse  of  6i^hhigs  in  Loch  Okh 
occni^ ;  and  one  parcel  of  the  lands  was  conveyed  (a*  teast  at  a 
former  period)  with  a  right' of  salmon-fishing  in  fUs  locL 
But  the  pursuer  averred,  that,  from  time  immemorial,  he  and 
his  ancestors  had  exclusively  possessed  the  loch  and  its  islands, 
in  every  way  in  which  these  subjects  were  capable  of  being 
beneficially  used.  And  although  this  statement  was  generany 
denied  by  the  defenders,  the  only  specific  aBegation  on  their 
part  of  a  contrary  use  was,  that  the  loch,  and  river  of  the  fame 
name,  which  flows  out  of  the  loch,  prior  to  the  isotnmenoHKat 
of  the  operations  for  forming  the  Caledonian  Canal,  were  aan- 
gable,  and  used  by  proprietors  ^f  the  adjoining  lands  for  floaliDg 
timber  down  to  Loch  Ness,'  and  thence  into  the  sea. 

In  1814,  the  defenders,  as  commissioners  (6r  the  Cal^domaa 
Canal,  made  a  purchase  of  land  from  Glengarry  at  both  e&ds 
of  Loch  Oich,  for  the  purpose  of  connecting  the  navigatioii  of 
the  canal;  and  subsequently  they  commenced  operatioBsfe 
deepening  parts  of  the  loch.  Glengarry  hi  0(A»eqtteiioe  ap- 
plied to  the  sheriff  to  assess,  according  to  the  niod^  piriaCcd 
out  by  the  canal  act,  the  compensation  and  damages  due  to 
him  by  the  commissioners  on  account  of  their  occapation  and 
use  of  the  loch  and  operations  npon  it^  assuming  that  he  was 
proprietor  both  of  the  water  and  solum  of  the  loch.  The  com- 
missioners having  denied  that  Glebgorry  had  any  exchfiivc 
right  to  the  loch,  the  sheriff  found,  that  the  relevancy  af  te 
rlaim,  so  far  as  it  rested  on  to  assumption  of  GlengaiTfli 
alleged  right,  co^ild  not  be  decided  till  that  point  was  <kttf> 
mined  by  ihe  competent  court. 

*  Mr  Macdonell  accordingly  brought  the  preseht  deelanM» 
fonolnding  to  have  it  found,  *  that  th^  said  Jjodtt  ef  Oich,  beiif 

*  surrounded  on  ever)'  part  by  the  delusive  property  of  ^ 

*  pursuer,  is  an  integral  part  of  vhis  property  ?  that-the  sohui 

*  of  the  lake  was  his  exclnsive  property  prior  to  thedat^rf 

*  the  said  statutes,  and  the  ttoder  of  th^  Canal  Oomiiiis8ialifl% 
^  and  consequent'  occupation  of  the  lak^^  i^  tiling  tS  iht  b» 
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^*  )P^^»  suidi  ift  w^iM*  be  js  ipgji;eMly>«^      rigjkt  v  tfitle  of  ^^i^^^^f^^'' 

<  .Hfe  orfeofuroai^hmpt,  ^Je8«.of,priip^}r,,coiil4  df^yobr^  on^ or  ^'anal  Com- 

5,  aiTMf  ^  ^*^  -^^  aomw^ip9era»  (^  aoy^  other  seiijaan  or.  jNer-      

/  .^KHM :.  .TM^  ^b/^ug^  not  Bominatim  mentioned  ip.  tbja  titl^  Property. 

/  ^f  t)i^  Pd^asfi^,.  th^^wd  liKjb  •£  Oioh  was  as  ^nuob  his  ^d^-^^/^'^^^* 

^  ^ure.proft^liy  as  a^y  of  the  land^  8^rro^Ddmg  tb£  saxae»  and 
if  iu  w^vs^h^  ia^exfK^j  i^feft;  and  that,  prior  to  thepccupa-     ' 

f  tion  oi^  it  by  tlie  said  commissioners,  or  the  date  of  the  said 
:^  atatate^.^^  had  the. sola  right  of  dmining  the  same,  or  pccu- 

f  pying  it  fit  his  jxleaanr^ :  And,  further,  it  ought  and  should 
.f  be  found  and  declared,  that  the  said  commissioneav  had,  pre< 

^  ..yio^fly,  t^  the>^d.  s^t^tse,  and  until  the  said  tendar  wm 
if:  pade  to  tha  pqrsuers,  no  sort  of  rights  or  title,  or  interest 

f  in  tbasa^  loch;  and  that  any  use  n^ade,  ooGupJitjio^  tak^ 
.  <  by,  tbew  ofy  pr  upon  tihe  said  loch,  except  in  virtue  of  tli^ 

^  siud  statutes,  jtF^nld  hav:e.bqen.a  trjospass  and  encroachment 
tf  4H>r^. property  of  the  pursuer;  and  ^at,  for  the  occupation 

l.talfiw^.  imd  ^ise.m944  ;of  the  same,  in.v^i^o  of  the  said-sta^ 

<  tute,  they  are  liable  in  damages  to  the  puraneri  to  be  assea- 
*  sed  and  ascertained  as  there  pointed  out,^  && 

.  Tha  <iuest4pn  vas  ar^ped  in  cas^s,  with  wbic)i  the  Lord  Or-     . 
^diiwy  v^fk  avjzai^dum  to  tha  Court 

,  Ple^ided  for  this  pursuer— If  the  whole  lands  enclosing  Loc)i  pursuer's 
.Qich  kad  been  a  single  grant  from  the  Crown  to  one  individual^  ^^^^ 
Wth  tl^a  usu^l  clause)  cum  piscationibu&  et  pertinentibus,  there 
.setems  no  room  to  difpu^te  that  the  .loch  itself  would  be  held  to 
)»a  (Kmveyedf  .tha^gh.  not  expressly  mentioned*  But  the  fac^ 
^aUcgait^y.tb^  d^end^rs,  that  ^eaelao^s  weren^ver  allio. 
.^dii^d  in  on^  grant,  but  were  acquired  by  the  pujrsuer's  ancea.* 
tors  by  separate  titles  and  at  differ^t  times,  cannot  affect  th^ 
gm^Vjf^  of  4e^0n,  There  is  no  stronger  reason  &r  inferring 
4^,p9fleEved.rjgbt  in  jthe  Crown  to  the  |pch  in  th/B  latter  casa 
tjkan.ia  the  fol'^ner.  AooordiDgly,  it  is  laid  ^wn  by  the  insti* 
itDljmal  writars,  il^at  a  lalfe,  ^ch  aa  the  present,  whidihas 
jaever  b^en  used  for  tba.piupoaes  of  navigation,  and  which,  in» 
49«iA,iinJitsqatifr9Jl  Conxion,  waai^ol  mivigabjiet^  is  the  pror 
party.  o{  tbaoa-nera  of  the  lands  by  which  it  is  encompassed^ 
jointly  and  proportionally ;  and,  consequently,  it  must  become 
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Macdonell  v, 
Caledonian 
Canal  Com- 
missioneiiB. 

Van  andperti. 
nenL 

Pursuer's 
pleas. 


the  «!zclcmye  propeHy  of  iha  iddifidval  vM  at^dirtB'.  n^)k 
the  whole  df  these  latndfl ;  i8U<^  li^S^  T»;  AnOi^TIX.  8^\9tH 

thorilS^  as  w«U  as  ftiom  tife  raoscm  of  ^ ifaki  thfai'^,  ^^li  Idw 
that  tke  liotioii  of  do  lodh  iit  ^uaslita  bMi^  jibfi^  ^IM,  or 
its  water  res  communis,  or  inter  regalia,  is  totally  nnfoufldML 
It  is  ittoDttedveaU^,  indeed,  that  the  publie  oouldflMirtreiilglit 
to  use  aebeet  of  water  to  whidk  theiia  was,  iii  fiiet,  'no  liMW 
but  by  coaoanitting  a  trespatt  on  the  panoerf^  pmate  fR^ 
perty.  •   .     -  ir  ■■  • 

It  ie  equally  eertun,  Aat  Ae  purchaBe  of  the  sasdi  {tees  of 
land  at  the  opposite  extremities  of  the  loch,  gaMr*tiie  ocnlHS- 
sioneiB  no  property  in  the  loch  itself  nor -eveA'any^  fight  to  uie 
it  for  any  pnrpose.  Neither  is  tisere«ny  pnnpisiiMi  in  As  iti^ 
tutes,  under  which  the  oonmissionera  act,'thateMlei«  on  Am 
a  power  to  occupy  and  use  the  loA  for' the  pmpooeS' of ' AedU 
nai  navigation,  without  making  adequate-  ^mpenMrtbH  -for 
such  use  and  decnpation.  On  ibe  contrary,  it  is  expressly  pro^ 
Tided,  that  such  oompensa<son  shall  he  made  to  the  proprietow 
of  ^  lochs,  lakes,  waters,"  &c.  <  whidi  shall  be  tdLen,  used,  ft^ 
*  judiced,"  &c.  by  the  commissioners. 


Defenders* 
Fleu. 


The  defendmi  pfeaded.--^That  a  narigable  lake,  such  is 
Loch  Oich,  espedlally  when  considered  aa  onet^  \^  Am  of 
lakes  capable  of  forming  a  great  inhad  nairigation,  could  not 
be  hekl  to  be  carried  by  a  danae  of  parts  and  pertnieols  in  s 
grant  from  the  Crown,  of  adjoining  lands,  eipen  altbougfa  Hmsb 
lands  entirely  surround  the  hdce;  and  no  possesrion  uader 
sudi  a  grant  could  exeiude  the  right  oFtlie  Ci^own  to  the  pi»> 
perty  of  the  hike,  or  that  <tf  the  pirirfic  to  ntfr^iitt  its  watm 
But  the  caae  of  the  pursuer  b  rmtA.  less  iMroomUe  than  Hisk 
supposed.  For  Loeh  Oidi  is  situate  within  three  uncieBf  t»- 
ronies,  with  two  of  which  the  pursuer's  ancestors  had  no  (m- 
nection ;  tod  even  supposing  a  right  of  property*  in  the  loeh 
attached  to  these  baronies  jontly  aapartaadpeiiiiiehty  it  doM 
not  ftllow  that  the  acquisition  of  perttens  only  of  theibamaiei) 
merely  because  they  ad^ointo  the  Icioh,  iafimwd a  eonvejraaes 
of  its  solum  and  waters.  On  the  contrary,  the  legithadte  txm- 
elusion  is,  that  the  grantor  ivs^rved  all  right  in  the  looh  eosK 
petent  to  him  as  part  and  pertinent  'of  Jria  barony  geaeraUjr; 
Ersk.  II.  6, 17;  ScoU  i),  Lindsay,  Sad  July  1695,  Durie, 
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(Mor.Tiit'JTl)^  KagidtaMe  oe  Listtthg^w  v.  ElpliiMttiMS*  JumIssol 
14th  Jan.  a768^  JSViinw  (MH.  12^aa5)4^  K^»».  Bojdi*  ^^J^Z^ 
July  XTiW  (Mwr.  13001) ;  Bidd  i>.  Eajll  o«  Alwior^  l«fchcLkd^(.n  ' 
Nm4  1709r^^4 12,818) ;  Gvaataid  othm  ti.  Duke  of  Gw-C-^ji  Com- 
doo,  Ofh'  Ti^Hbi  I'JfSH  (Mor.  19^890)  affrmad  ia  Uvme  dT  .^ 

Jj0s4»^    •'•  •'      Propertif. 

The  priafiiOe  upon  which  the  jnusmlr  teste  his  dwnto  ^S!^'^^ 
proposty  ef  .Aid  hich  entkke  the  defendew  to  plead  thaty;m      — 
consoqueuoeof  the  pnmhaie  Ij  them  of  lands  at  boA  ends  of^]^^^"* 
'  the  loch,  <the7  acquired  at  least  a  right  of  navigating  it,  esp»* 
cially  as  <;hfeidefiNider-  was  premOBljr  made  fvlljr  awaie  of  the 
objest  «f  j;he  purohase; 

Euffthefy  BOib  enlf  is -tike  claim  of  ocMnpensatton  fiur  the  mere 
right  t0%M  the-loch-for  the:  porposss  ctf  the  canal  not  antho- 
road'hy^the  atatutes  which  vest  the  defenders  with  sudi  ri|^t» 
but  the V^'  ccmsent  given  hj  the  puisuer  in  Parliamoitto 
the  fom^on^ef  the  Caledonian  Canal  entirelj  excludes  this 
inuiginarjeloiai)' ample  ecmqMnsataon  being  insursd  to  him  by 
these  statutes  ler  patiimonial  loss  or  actual  damage  of  any  sort^ 
occasiojaed  by.  the  piTOceedings  of  the  Commissioners. 

The  jLord  Justice-Clerk  said — It  is  not  easy  to  ascertain  Oplnioii  of 
the  original  -state  of  the  property  all  round  tUs  loch ;  but  at  ^"^ 
may  be  held  to  be  fixed  thai  the  pursuer  is  now,  at  least, 
preprietor  of  the  whole  lands  that  adjjoin  and  surround  it ;  and 
it  may  be  taken  for  granted  that,  as  to  one  parcel  of  these 
lands,  he  hae  a  gsant  of  safanon-fishings  in  the  loeh ;  and  with 
regard  to  others,  he  is  in&ft  com  pisoationibus.  I  see  no  title, 
how^^ver^  in  which  he  holds  a  conveyance  to  die  loch  per  ex- 
pressnm^  Under  these  dMamstances,  adid  takbg  the  dimen- 
siens  of'tfae  loch,  as  stated,  the  question  is,  whether  the  pursuer 
is  to  be  hdd  the  psoptietor  of  the  lodi  ?  In  determining  this 
question,  it  does  not  appear  to  me  to  be  of  any  consequence 
that  Lach  Oich  is  in  the  line  of  the  great  national  undertaking 
of  the  Caledeoiaoi  Canal,  and  mentioned  aasuch  in  the  act  of 
FarfimneDti  The  abstraett^estimi  ef  law  is  diis,  as  Glen- 
garry haa.nota.  grant  of  this  lech  per  expressum,  must  it  be 
held  that  he  can  have  ne  right  of  properly  in  it  ?  I  have  seen 
no.anthority  df  any  instkutional  writer  to  support  this  doc- 
trine. On  the*  contrary,  when  I  look  ta  the  authority  of  Lord 
Stair,  stippcMTted  by  that  of  fiankton,  I  must  hold  that,  if  the 
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$  June  loa  tiid  lodi  ht»  w*.hm^  wide  ,iwe^#f,]^.:ii|iA4>x^V^»  lie  iwpcr^ 
M^i^T^^T^  ^f  it  w  in  6Ji<s^gW7r .  J.do  not*  o^e  it  jdistjbict^y  alleged  thiit 
CaledonUn  tb»  puldic  roaod  the  Jpch  before  th^  {irqjeotioii  of  tb?  Caledonim 
Canal  Com.     Canal ; .  luid  how,  mdaod  .omiU  titiw^  Jmv«  teea  sod)  me, 

when tiie  whalf  curromuli9g, Iwcb-wor?  hm  pofferpj.   But, 

Property,        inth  regard  to  the  oonclwion  as  to  damagesp  the  point  is  om 
iiZnu     ^*  ^  iSDie  atcety,  and  I  have  giieat  doUjbts  that  theclaim  can  be 

ttutained.    The  Caiud  act  oitthariae^  I  thinks,  coippeoaatioii 

Court"  ^  when^  injvary  is  done  by  the  oi^eratioa.  of  the  commissioneiB 
t»  the  pun uer^f  propertj'— to  tbe  banks  pf  th^  Ioch»  or  its  fiah- 
ingS)  the  amenity  and  comfiHt  q{  his  mawaorhQnse^  and  po%, 
or  otherwise.  But  the  question  here  is  irjbfi^er  the  act  makes 
any  provision  for  damages  for  the  mere  me  of  the  water  of 
4he  lake  for  the  navigation  of  the  canal.  I  i»VQ  not  been 
^e  to  find  any  pravieaon  in  the  aot  .to  tiijs  jeffi^.  It  may  be 
•aid  to  he  extraordinary  if  the.  pursuer  is  bound  gratuitooslj 
to  sobmit  to  such  uae  of  a  loch  which. Is  hb  prjiviate  ^per^; 
but  with  this  the  Court  has  notiiing  to  do...  The  qnestiof 
thus  raised  by  this  summons  is  one  which  I  think  it  13  both 
competent.aiid  indiqpenfiable  for  this  Court  to  ^eolde  as  a  pre- 
liminary question,  notwithstanding  that  the  statute  has  com- 
mitted the  pow^  of  assessing  the  damages  filing  under  anj 
of  its  provisifms  to  the-sheriff  alone,  by  means  of  a  jury. 

JJyrd  CringleHe  was  cf  ofaniontbat  a  Ifurge  sheet  of  wate, 
sneh  aa  the  lake  in  question,  when  not  expressly  conveyed  along 
with  the  a4Joining  lands,  remabs  with  the  crpwn,  for  public 
purposes-  It  appeared  to  him,  accordingly,,  th^t  the  legislature 
had  assumed  this  lake  to  be. public  proper^;  and,  therefore, 
the  sti^tute  did  not  authorise  compensatipn  to  be.  given  for  the 
uae  of  it  for  the  purposes  of  the  nayig^itlon.  of  thfi  canal.  He, 
however,  concurred  with  the  Lpr4  Justice-Clerk  that  the 
latter  question  was  competent  tQ.the  Courts 

lAnd  Glenhe  was  of  opinion  that,  ^»  the  piyxsiier.  was  adr 
mitted  to  be  now  pn^etpr  of  th^i^bolQ  lands  9i?Qi^id  the  loch} 
without  any  limitation  of  the  rights  iWJtiiah.bjdQl^  to  the^wser 
of  property  adjoining  water,  he  must  be  held  the  proprietor 
nf  the  looh. .  No.  doubt  U  might  have  hs|tH»H4  ib^  .tboo^ 
it- was  his  property,  diet«  was  of  old  « tight  of  Q«rigatioa-o{<te 
loch  in  the  pubfic.  But  the  defiendeifs  make  M  sodi  avenMSot 
His  Lordship  was  further  of  opinion  that,  if  the  pursuer  oooid 
qualify  any  damage  in  oonaequence  of  the  statutory  right  now 
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given  to  the  public  to  navigate  tlie  lofcli,  there  were  troris  m^'June  1830. 
the  statute  which  would'  entitle  him  to  ask  compen^tion.   Tor    ^^^'Y^^ 
the'lSth' section  requires  the  commissioners  to  make  satlsfec-l^gJonUn"' 
tioii  ^  to  the  owners  and  proprietoVs  oj^"  iLnd  other  persons  in-  Canal  Com. 
^  t^rested  in,  any  lands,  tenements^  or  other  heritages,  lochs,  '""^^^°^"' 

*  lakes,  watw-€ourses,  brooks,  streams,  or  riy^ife,  respectively,  Property. 

*  which  shall  be  taken,  used^  removed,  diverted,  or  prejudtcedy  ^^^'^^  ^' 

*  for  all  damages  to  be  by  them  i^ustained*,  io,  or  by  the  exe- 

*  cution  of  all  or  any  of  the  powers  of  this  act.'  But  he 
thought  that  it  was  not  oonipetent  to  find)  according  to  the 
second  conclusion  of  the  summons,  that  the  pursuer  was  entitled 
to  compensation  for  die*^  alleged  use  and  occupatito  of  the  hjafk 
by  the  defenders^  this  being'  a  question  profper  for  a  jury  be- 
ford  the  sheriff. 

Lord  PUmilly  concuired  with  "the  majority  of  flie  Court 
that  the  pursuer  wms  proprietor  of  the  loch  as  well  as  its 
solum ;  but  he  did  not  think  that  thd  claim  of  indemnifica- 
tion for"  the  mere  use  of  the  water  of  the  loch  for  the  naviga- 
tion of  the  canal  hH  wifhia  the  terms  of  the'  statute.  At  tills 
same  time  his  Lordship  was  of  opinion  with  Lord  Glenl^, 
that  this  was  a  question  which  the  legislature  bad  apJ>ropriated 
to  the  sheriff 

Tff^  Couft  jronodncoi.  the  fdllowing  interlocutor.--^^  Find  Judgmeat. 

^  that  the  Loch  Oich,  and  the  solum  of  that  lake;  are  the  ex^ 

<  elusive  property  of  the  pursuer;  and  to  this  eflfect  deeem 
^  and  doclare  in  terms  of  the  first  conclusion  of  his  libel ;  but 
'^  find  the  claims  for  damages  dleged  to  arise  from  the  use  cf 

*  that  lake  for  the  purpose  of  navigating  the  Caledonian  Canal, 
«  and  for  the  alleged  injury  done  to  the  privacy,  amenity, 
^  comfort,  and  security  of  the  pursuer^s  mansion,  grounds,  and 

*  garden,  by  or  through  the  use  of  the  said  lake,  for  the  pur- 

<  poses  aforesaid,  are  incompetent  uhder  the  provisioaa  of  the 
«  statutes  libelled  Upon ;  and,  to  that  extent,  assoilzie  tiw  db* 
^  fenders,  and  decern  and  declare  accxirdingly.^ 

i^rd  Jkiatkmtie^  Orilinsvr.  For  tlie  Pttrraer,  Jttmeto/^  4U».  W94J^ 

Jdmei'Mao^smeti,  W«  &  4^at..      For  the  i>e(feBd«ra,  i(VA.G#n.  (  iffpfj 
**W*;i   y^fS«l^<y<i>V.iS..Age«li.  /\  Clerk. 

■•     .    .    .  .  S. 
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FIUST  DIVISION. 

Ko.  CXLIL  8/iifiiUai 

Sib  RICBARB  C.  GCTN,  axd  OthseiI, 

against 

JOHNSTON  AOT  COMPANY. 

FORXIGH.— >BlLL    OF    ExCHAK6B^-^PK0OF.«— /ll  M  «Al 

^  payment  of  a  bill  accepted  by  a  Scatifh  ajm^pmifyi^ 
payable  in  Lcndonr-^-found  that  the  Stfenceyfhitpiefm' 
sfiers  were  not  bona  Me  onerous  holders  mgki  be  pmi 
by  witnesses^  if  such  proof  were  comp^ewt  tfi  a.wmm 
case  by  the  law  of  England. 

The  purgaers  raised  the  present  action  for  paymealt  of  ivb 
bills,  one  for  L.500,  and  the  other  for  L.180.  l6.  Wi^ 
Cork  and  Company  upon,  and  accepted  by  &e  ii^eiim  it 
London,  indorsed  by  Cork  and  Company  to  l^endale  aubd'OA- 
pany,  and  by  them  indorsed  to  the  pursuers. 

In  defence  it  was  stated,  that  these  bills  had  ^nmoi  wfA 
by  the  defenders  for  the  accommodation  of  Cork  and  CcBn|NU[fi 
and  had  been  given  by  them  without  value  to  CenSMi  ail 
Company,  who  again  had  left  them  with  the  pumeif  fir  &- 
count ;  that  the  pursuers  refosed  to  discbunt'Uieiii ;  biit  fa- 
dale  and  Company  allowed  them  to  remain  in  theurliaii^  ^ 
q^uesting  they  would  re-consider  their  deternfinati(m^  .  Anl 
when  the  bills  so  remained  in  the  pursi^ers^  l^inds  exdfii^T^ 
for  discount,  Kendale  and  Company  having  become  biuiii|P^ 
the  pursuers  then  entered  these  bills  in  the  ptw-boolc  to.  tte 
credit  of  Kendale  and  Company,  as  against  a  balance 'iioe^lj 
that  company  to  the  pursuers,  lliat  as  thesd  bills  were  Mgel 
with  the  pursuers  solely  for'  discoynt^  wliich  fiiey  declinrfj 
they  were  not  entitled  to  apply  them"  to  any  other  pnrpme,  iwr 
to  the  extinction  of  a  debt  that  subsequently  came  to  W  te 
on  general  account  by  Kendale  and  Company.  The  dOT)den 
further  maintained  that  this  being  an  English  debt,  and  arisiif 
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altogether  oat  of  English  transactions,  it  must  be  determined  8  Jmieisso. 
aeeording  to  the  law  of  England,  by  which  the  defenders  _ ,      ' 

___  .II  *.*,  .  1  .  vrlvn,  etc.  t>. 

would  be  entitled  tofxoye  their .al^^VUfS  by  witnesses.  Johnston,  &c. 

In  answer,  the  pursuers  maintained,  that,  being  bona  fide       ^ 

on^liojas  hold^rsp  they  were  entitled  to  decree  .^igai^t,  ^^^^^'^BiJa^Es^ 
oeptors,  and  that  the  allegation  of  the  defenders  could  only^'^^P'- 
be  proved  by  tha  writ  o^  pAth  of  tl(e  pqr9u^r& 

The  Lord  O^in^^.  ordered  cases  to  the  Court  on  the  point, 
whether  this  question  fell  to  be  decided  by  the  law  of  Eng- . 
land.,      ,.*....' 

Pleaded  Sot  the  punajers — The  defenders,  who  are  mer-  Punnen* 
chants  in  Edinburgh,  granted  their  bills  to  Cork  and  Com-^^**" 
fsjij  tbr  v^ue  received ;  and,  therefore,  although  these  biUs 
are  made  payable  in  London,  the  presumption  is,  that  the  de- 
fenders got  value  in  the  way  of  their  trade ;  and  that  Scotland, 
wher^  the  value  was  received  by  the  defenders,  is  the  locus  con- 
tractus. It  is  not  easy  to  see  how  this  is  altered  merely  by  making 
the  bill  payable  in  England.  Although  the  obligation  to  pay  is  in 
EngWd,  that  is  of  little  moment.  The  important  question  is^ 
where  the  obligation  can  be  enforced  ?  In  this  sense  the  locus 
aolutionis,  where  alone  payment  could  be  effectually  demanded, 
is  Scotland.  But  whether  the  debt  is  Scotch  or  English, 
the  modus  probationis  in  an  action  brought  for  payment  in  a 
Scotch  court  must  be  regulated  by  the  law  of  Scotland.  The 
plea  of  the  defenders  is,  that  the  bills  were  presented  for  a 
qiecific  purpose,  to  which  they  were  not  applied,  and  that  they 
are  .entitled  to  prove  this  prout  de  jure.  The  answer  is,  that 
the  hills,  bearing  to.  be  for  value,  the  onerosity  of  the  holder 
must  be  presumed,  and  that  presumption  can  only  be  got  the 
better  of  hj  the  writ  or  oath  of  the  defender  by  the  law  of 
Scotland. 

Wherever  the  question  is  as  to  the  mode  of  proof,  the  courts 
of  every  country  require  the  mode  ,of  probation  which  is  com« 
petent  by  its  own  laws.  This  seems  to  be  a  necessary  conse- 
quence .of  the  riile  actio  sequitur  forum  rei,  which  is  univer- 
sally acknowledged.  It  would  be  incoi^ruous  to  hold  that  an  , 
action  for  payment  of  a  debt  must  be  brought  in  the  forum  of 
the  debtor,  but  that  the  mode  of  proving  the  debt  must  be  ac- 
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the  tMtiini  AouM  be  broigbt  iftiluil  Monttynrinn  tttiadb 
Johnston,  &c.  of  pniof  Wat  best  ondlintMd.  < ' 

-^ Thei^eafloiifbr  adliimA  bm^  bmn^t  ki  Ito  fttim^An 

suftfEx.      debtor  is,  tfaait  Ae  oooirt;  naj  erifnrtee  itsi  mvn  decNw;    A df» 
change,  cUe  of  E  foreign  tourt  wcMild  hare  aa^  eiie<l->a|gatii0l  a  MUm' 

^^'^'  domiciled  in  Scotland.     Henoe  the  liction  OfUit  be  hMn]ghti» 

a  Scots  court ;  and,  consequently,  the  rules  of  prooediire  and 
probation  recognized  in  Seotladd  maiMdf  attach  t»  it  Iho 
law  of  Scotland  must  therefore  be  the  rule  fbf  deciding  vhit^ 
probation  is  or  is  not  admissible  in  an  action  upon  wliich  a  deem 
is  to  follow  which  is  to  be  the  warrant  of  essecutioB  agsiist 
the  person  or  estate  of  a  debtor  domiciled  in  Scotkuid. 

This  point  has  been  decided  in  several  eases^v  Fraeerr.  Sei-- 
Win,  dOth  June  1748  (Mor.  4590)  where,  m  an  action  far 
payment  of  an  English  debt»  the  oath  in  miiq^leneBt  was  al- 
lowed, although,  by  the  law  of  England,  tibe  punnierladadiiir 
not  admissible.  So,  in  Gray  v.  Gnikt,  1st  Dee.  1^99  (Mor. 
447<^»  where  par<^  proof  was  found  inadmissiUe  in  an  aeftm 
upon  an  EngUA  debt,  although  such  proof  wan  comfetentiii 
England. 

There  is  another  set  of  oases  which  hmr^  been  decided  m' 
the  same  principle,  where  the  triennial  pre0eriptioii»has.b«a 
sustained  in  r^ard  to  debts  contraeted  id  Snglajidy  butMi«<l 
for  in  Scotland,  although  HiBt  prescription  is  not  known  ia 
England ;  Hay's  Executors  v.  Earl  of  Linlilligow,  16th  Jaif 
I7O8  (Mor.  4504)  ;  Randal  t).  Inlies,  ISih  July  1768  (M«r. 
4620) ;  Kerr  v.  Earl  of  Hume,  4th  Feb.  1772^  (Mar.  460*). 
An  English  deed  duly  executed  would  require  in  Bngtand  td 
be  proved  by  witnesses  ;  but  in  Scotland  it  is  hdd  as  probative 
without  requiring  parole  testimony  of  its  subscription ;  Cfaatto 
tr.  Ord,  10th  Jan.  1708  (M&r:  4466) ;  and  theeame  prind|4e 
was  recognized  in  the  opinions  delivered  in  the  case  of  te 
Royal  Bank  t^.  Stein's  Assignees,  SOtib  Jan^  1818. 

On  these  principles,  it  ia  clear  that,'  id'  anttctioo  te  a  latt  in- 
Scotland,  the  non-onerodity  of  the  hold^  eaoa  only  bepiuved 
in  the  form  preseribcd  by  the  law  of.  Scotland,  viz.  by  the  bal- 
d«f*8  writ  or  oath. 

Non^df  the  antfaortties  referred  ikf  hy  the  <£sfenden  ^pplf^ 
the  present  question.    These  consist  ^  two  daasoi"  fitXy  oHSi 
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ia  wliidi-  boniB  ^didylooinpkted  areofding  lo  iIk*  fttniit  06  itke-B  Sum  tsso. 
cMuitrf  whcsne.  thejr  w«re  i^jceeutel*  kvve  Ikkiii  Mfltuied  *<*'p,^*^^^C7^ 
found  actions  in  this  country;  andyMOOod^  oases 'In  which  <tii^>l«£rtM,ft6» 

ektfaietion  tf' snck  bonds  has-been  -alkpired  to  be  proved  hj       *; 

similar  evidenoe  to  what  woold  ha^e  been  admitted  in  the^^?^^^^^ 
oevntrjr  where  these  bonds  were  eitecat^d.     None  of  these  cases  thange. 
apply  to  the  present.     There  is  no  question-  hene  as  to  tiie^       ' 
form  and  solemnity  of  the  Writing — it  is  a  question  of- evidence 
which  must  be  decided  by  the  laws  of  the  tonntry  where  it  uri 
tried. 

PfeflHfed  fbr  ihe  defendera.^^ 

Parties  Imng  at  rariance  as  to  the  fhets  relating  to  the^j^^"^*"' 
cliaracter  in*  which  the  pursuers  hold  die  docunlents  founded 
on,  the  only  question  is,  in  what  manner  the  defenders  are  en-* 
titled  to  prove  their  allegations  in  order  to  give  them  efibet.  • 
By  the  law  of  England  they  would  be  entitled  to  prove  these- 
by  parole  testimony  ;  and  this  being  an  English  debt  payaUe 
in  England,  the  defenders  are  entitled  to  resort  te  the  low  of 
that  country,  although  the  debt  is  sued  for  in  a  Scotch  court' 

All  personal  obligations  or  contracts  framed  according  to  lile' 
law  of  the  place  where  they  were  entered  into  areetf^ual,' 
and  will  receive  execution  in  Scotland  in*  the  same  way  as  if 
they  had  been  completed  in  the  Scotch  form ;  Ersk.  III.  I,' 
40.  Tetit  &n  Evidence^  833,  says,  on  the  same  princij^te, 
witnesses  are  admitted  to  prove  any  foreigtf  contract'  or' 
obligation,  if  they  wcnild  have  been  admitted  by  the  law' 
of  such  fenJign  country.  In  the  same  way  the  diesolution' 
of  contracts  and  the  legal  effect  of  payments  must  bfe  H^* 
termined  by  the  lex  loci  contractus;  Ersk.  III.  4^  7*  Tait^ 
253. 

There  are  various  decisions  from  which  it  is  settled^  thiyt  a 
fMreigh  bond,  although  wanting  witnesses,  has  been  given  effect 
to  if  entered  into  in  a  country  where  witnesses  were  not  re- 
quired ;  and  the  offer  of  proof  of  payment  by  witnesses  has  also 
been  sustained,  if  that  mode  of  proof  was  competent  by  the  lex 
loci  contractus ;  Fordoun  v.  Shewan,  19th  Jan.  1610 ;  Fol. 
Diet  I.  316,  (Mor.  4429J ;  Galbraith  v.  Cuningbam,  16th 
Nov.  1626;  Durie,  233,  (Jifar.  4430) ;  Falconer  v.  Beattie's 
Heirs,  11th  Dec  162? ;  Dmie,  319,  (M(yr.  4501)  ;  Harper 
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8  June  1030-  ^,  Jaftay,  15th  Feb.  1630;  Dime,  493,  (Mat.  4431) ;  Yoik 
GwT&n  Bwild^g*  Company,  Slst  Jan.  1783,  (Mcr.  4472)  ;  BaUbirnie 
Johnstom'  &C.O.  ArkhiU,  2l8t  Feb.  1633,  (Mar.  4446) ;  Hyde  v.  William, 
son, 7th  Feb.  1634;  Fol.  Diet.  I.  317,  (Mw.  4447) ;  Chatto 
f).  Ord,  10th  Jan.  1702;  Fwni.  (Mor.  4447);  I>aikel  o- 
Hume,  18th  Feb.  1675 ;  Stair j  IL  324;  Gordon  v.  Gordon, 
12th  Nov.  1818. 

These  decisions  establish  that  both  the  constitution  and  dis^ 
solution  of  foreign  obligations  may  be  proved  in  this  country 
by  the  same  means  of  evidence  that  would  have  been  compe- 
tent in  the  foreign  country.  That  principle  is  decisive  of  the 
present  question — ^for  if  Ihe  dej^ders  could  have  proved  by 
ivitnesses  that  the  bills  had  been  paid,  it  must  be  competent  to 
IM'ove  in  the  same  way,  that  the  drcumstanoes  in  which  die 
bills  came  into  the  pursuers^  hands  were  such  as  by  the  law  of 
England  vested  no  right  and  constituted  no  obligation  in  their 
fiivour. 


Foreign. 
BiUqf  Ejc. 
ehmnge. 
Proqf, 

Defenders* 
Pleii. 


Judgment.  The  Court  found  ^  that  the  allegation  of  the  defender,  tliat 

^  the  bills  now  sued  for,  which  were  payable  in  London,  wen 

<  left  at  the  banking  house  of  the  pursuers  only  for  the  purpoee 

<  of  bemg  discounted,  and  not  in  payment  or  security  of  the 
'  general  balance  due  to  the  pursuers  by  Kendale  and  Com- 
^.  pany,  together  with  the  counter  allegations  by  the  punnen 

<  in  their  revised  answers,  may  be  proved  by  parole  testimony 
^  according  to  the  law  of  England,  if  by  that  law  soeh  m 
^  proof  would,  in  a  case  of  the  same  kind,  be  admiasiblft  in 

<  that  country;  and  with  tbb  finding,  remit  tiie  cause  to  the 
*  Lord  Ordinary,'  &c. 


Xonf  NewUmy  Ordinarj.  Act  SdM4(iL  fBtifij  Amhl 

audHtirtMuifyW.S.  AgenU.  AXX.  Kmg^  ivmrg. 

W.&  Agent  P^GIariU:     ,   ,    . 
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NoJOXLHJ;    .    •    .  9/un«1890. 

DICKSON 

against 
SHERIFF. 

FiUk!B8b.^^A6t  t)F  Seb.  11th  July  1828,  sect,  77- — ^  ^^- 
-  «fainN9^  noii  against  a  judgment  of  the  Lord  Ordinary 
ifi  an  advocuHon  dismissed  as  incompetent^  in  respect 
iJM  «  copy  of  the  letters  qf  advocation  was  not  appended 
i%4h^moiiy  mnd  this  although  the  respondent  consented 
to  pdsBfivm  the  objeetiofu 

Ik  an  advocation  at  the  instance  of  Dickson  from  certain  in- 
4erioc«toi9i.of  thaSlieriiFof  Roxburghshire,  the  Lord  Ordbarjr 
hsving  advocpit^  the  cause,  and  altered  the  interlocutors  of 
th^gfe^Eifly  the  respondent  brought  tliis  judgment  under  re- 
TJIBW  hj  ereclaiioiag  note ;  but,  having  failed  to  print  and  box 
Qiftfes  of  Ihe  Jettons  of  adi'ocation,  it  was  objected  by  the* ad- 
F00atMHP't]j^t  Hbe  AOte  was  incompetent,  and  could  not  be  re- 
oe»v«d«u)'tep:ias  of  the  Judicature  Act  and  relative  Act  of  Se- 
d&m^  tbf  {alAer  of  which  provides,  that  reclaiming  notes 
agiuost  Quter-House  interlocutors  <  shall  not  be  received,  un- 

<  leiftth^jre^bef^ppendfd  thereto  copies  of  the  mutual  cases,  if 
*  any,  and  of  the  papers^  authenticated'  as  the  record,  in  terma 

<  of  the  statute,  if  the  record  has  been  closed  ;  and  ako  copies 
« .4if4hB  lettersdrf  auip^p^im^or  ndvocation,"  &c 

The  Court  having  inticHaledin  opinion  that  tha  olgoction 
was  fatal  to  the  competency  of  the  note,  the  counsel  for  the 
advocator  prc^fMwed  to  wuve  the  objection,  and  eopsented  that 
the  note  should  be  received  ;  but  the  Court  held  that,  as  the 
objeetiofi  had  been  stated,  it  was  pars  jiidieis  to  give  ejfisct  to 
it  The  Act  of  Sedoront  whioh  feferred  to  •  the  Judioatura 
Act,  and  was  equatty  binding  upon  their  Lordishipa^  was  im- 
perative, and  expressly  declared,  in  the  case  of  an  adi^ocatioit 

Vol.  V.  3  A 
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9  June  1890.  f^^^  ^  thtfUP-eoort,  Aal  a  kecUmsng  m^,  duMridwIb  »- 


Dick  *T^     ceived,  unless  a  oopy  of  tbe  lexers  of  aivooalKon 

Sheriff.  to  Ae  nole.  J  '     ..' 

AetqfSetL  i\/h     Their  L<irdihip0  aeooidtnglj  fincU  that  tho 


•^J' ^<<^^  •^^imeiyed,  aiid  th^cfore  dinnM  A^ 

TAe  Xorrf  Pfwnden/  obaeEFod-^That  the  Cqovt  di^  oit 
wish  to  leave  it  in  the  power  of  parties  or  thenragenlats  ttsioe 
concessions  in  snch  cases.  From  the  unvillingiteaaof  mpeoto- 
ble  agents  to  take  adrantage  of  such  mjutakea^  theyweromn 
times  induced  |p  pass  from  good  objactiona 

Lard  Newism^  Qidioaij.  For  tho  AdTOCftt^Ty  ^^^  B^m^g^fiplm, 
W.S.  Agents.  Alt  it«a«rjM«  G«ofy0  J?«(Afi/9ri^  Agent  XL 
Clerk.    '  *  '       ' 

c. 


55=== 


FJMST  DIVISION^ 
No.  CXUV.  ^Jmeim. 


BAIRD 

aganmi .    -  ^v  /n 

OFFICER. 

PmoGBss^i**-6«A9.  fiOno^  IV^  o.  lito^  Moii46Lul^  BMr 
#Ai9  olahi^  an  affcH»0tiMon^<»t)iHiifMiM#sa;^ 
ulhwing  a  pnxf  (to  prohiwiioerf'fly ><!>»  rttei*^  %fcwr<g 

mmi  4e  phmo  be  ti^rnXM  ^  ike  Jitf^^tmHa^^  \*im\w^sL 

^ltU»  WHS  Lif^  MMidU  )at>*m>y  >flithih>aii  Hijakiufci  lrw% 
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4rf  tiro  Mrtidcs;  anomitiag  :ta  atout  L.lfi^  of  irUrit,  bjr  Ug^d  jVi^e  f«^ 
iBtcri^eator,  he  allowed  the  respondeiit  m  pffoe£  ^«s*y*^s^ 

Upon  this  Bwd  brought  an  advocation,  founding  upon  tiie^^     ^^ 
40ih  section  of  the  Judicature  Act,  and  heading  that,  as  the         ■    i 
'fnmmA  waftond  of  ikom  easel  odgioatiBg  ia  <  the  ^^^^^^^ifu^  . 
'  courts,  in  which  tfas  claim  is  ia  aMOunt  abote  Jnrty  ponnik,^ /r.  k  120,  ' 
.it  was  cempetent  to  either  partjr  to  Pemowi  '>tha-|«y€ioasinto**^^* 
ili»'C^Ht«f  Seenon  by  admealisB^f  aa  aaoa  as  an  ardca  or 
interlocutor  aUoviaga  proof  was  proBoiiD^ed,  however  suaH 
41^  part  «£<d»i  cense  niaf  hare  beea  ewhraeedtr  by  >the  pn>of 
aBowed.    The  shertf,  it  was  inter  afia  maintained^  had  done 
wrong  in  confining  the  proof  allowed  the  defender  to  a  praof 
•of  the  two  trifling  articles  of  the  defendei's  otgeetims,  and^in 
ropelling  tlie  odier  objectiobs  without  allowing  a  proof  th^^reofi 

It  was  answered — That  it  was  not  competeat  te  advocate  l^eBpondent'a 
tiie  cause  under  the  40th  section  of  the  statute,  the  amount,  of 
the  sum  of  which  a  proof  was  aBowed  being  under  L.40.  But, 
Civen  supposing  advocation  to  have  been  competeat,  fliis  was 
•not  a  cause  which,  from  its  natnre  or  circumstances,  onf^  to.  be 
nmitted  to  the  Jnpjf  Court,  but  ^ona  in  which  the  justice,  of 
the  case,  and  the  interest  of  both  parties,  would  be  best  con<> 
anlMbjr  a^reaiit  to  the  sheriff;  to  proceed  wifht  the*pc^ 
allowed  by  his  interlocutor. 

JtepKed— -The  competency  of  the  advocation,  as  has  beoi  de^  Adyocstor's 
^iadedinthecaseof  Sandsa.  Mieffiiaand  otheis,  4th  Dec.  1828,^^ 
and  90th  Jan.  18S9,  depended  upon  the  true  amount  of  the 
^gMffn  iatareH  iniihe  aabjectiin  diqpule,  ivkich,  i^Uoiwuted  to 
Xj«4O5iandev0d.ihaadv«aatkMH»nip«ISBt».ln.A^  the 

0i  hJj6\  «ad^he^9|iedy>p)^Tided  by  the  static  ought  not  to 
iMfdaieaflM  bj  98|«raltog'  t|ie«aanui  ooataiaed  in  ik^  daim, 
auid  oeafi^dag  ths^fAViofv  to^^  a.sam,  iMcer^ in  Wlo^ftt^aan .that 
mentioned  in  tb»-iti»itn>  fiul^  \altliQUgh.  tibe.advoaatmi  mete 
competent,  it  did  not  follow,  as  was  also  decided  in  the  eas# 
«faaiida*a.M0te,aMiJ#»fa890p  tiMlt^^^  a^ 

^oaMRUy  hi^rmmitiAih<pi^90  tastlfte  Jwji  G«l^  wtttoiAi*- 
jMncatO'tha  ih^pe;of  4#4)««aw.pr  tboifitaeefiDf  iifer  %^^ 
lariid*  /  It  ifM«M  imgmAni  Mitb«^QMi»ita jnatoAk  Mnit. 
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DECISIONS  OF  THE 


M^m. 


9  June  1880.  wbere  Hw  <»mfle  was  not  pfepared,  op  wh&te  it  ihur  one  vhidi 
ought  not  to  be  sent  to  a  jnrjr. 


Baird  o.  Offi« 
cer. 

ProeetM, 
Stai.  Q  Geo, 
IV.  e.  120, 
ueL  40. 


Judgment 


OpinioD  of 
Court 


The  Lord  Ordinarf  repelled  1Jie  reasons  of  Mi^txiation,  ni 
remitted  die  cause  simpliciter  to  the  riieriff ;  and  added  tlie  fol- 
lowing' note :— *  The  Lord  Ordinary  connives  that,  ia  m  ad- 
^  vocation  nndertbe  40th  section  of  the  Judveatnre  A<^  the 
'  only  cpiestion'  ibr  consideration  is^  whether  tifel  proof  shodl 

*  proceed  in  the  inferior  court  or  in  the  Jury  Court    But, 

<  throughout  the  whole  record,  as  made  up  by^the  a'd?ocator, 

*  there  is  not  tihe  least  indication  of  a  wish  that 'the  prwi  be 

*  taken  before  a  jury ;  on  the  contrary,-  in  his  revised  reseoni 

*  of  advocation  and  pleas  in  law,  he  comi^ainfl  of  the  proceed- 
'  ings  of  the  sheriff  in  other  pmnts  altogether  unconnected  vith 

*  the  mode  of  proof.     He  appears,  therefore,  to  be  attempting, 

*  what  was  never  in  the  view  of  the  statute,  to  make  the  poirer 

*  of  advocation  before  die  temiinali<Mi  of  liie  cause,  ioteoM 
^  merely  for  the  purpose  of  substituting  a  proof  before  a  jury 

*  for  one  by  commission,  the  means  of  obtaining  a  rerieir  of 
^  the  cause  generally  on  the  merits.     This  seems  plaiuly  lo- 

*  competent.     The  advocator,  at  the  hearing,  in  order  to  ob- 

*  viate  the  objection,  applied  for  leave  to  add  a'  new  plea  to  the 

*  record ;  but  he  would  not  agree  to  pay  the  expenses  to  wkidi 

*  the  respondent  has  been  put  in  preparing  ihe  record,  vithoat 

*  which  the  Lord  Ordinary  thought  the  addition  could  not  be 

*  permitted.^ 

The  Court f  however,  on  a  reclaiming  note  fi«r  the  advoes- 
tor,  <  recal  the  interlocutor  of  the  Lord  Ordinary.  cooiplaiiNd 

<  of;  advocate  the  cause ;  and  remit  to  the  Load  Otdiaaij  to 
^  proceed  and  do  farAer  therein  as  to  his  Lordfih^^ahall  eeen 

*  proper.^ 

It  was  observed  by  the  Court*  that  die  oompeteney  of  Oe  ad- 
vocation must  be  jodged  of  according  fa  tiw  anomit  oltbeon* 
ginal  claim,  and  not  by  separating  its  amount.  TheCoart, 
however,  were  not  bound,  without  looking  to  the  nature  of  the 
case,  to  remit  it  de  piano  to  the  Jury  Court ;  neitbifir  was  it^omr 
petent  fer  them,  under  the  staitute,  to  remit  the  cabse  to  the 
dteriff  to  proceed  widi  die  proof.  They  nugkt  older  a  proof 
to  be  taken,  and  judge  of  it  themsdves,  cur  tiiey  mq[ht  find  thst 
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a  proof  WBB  unnecessary.  In  ^her  of  these  cases,  the  chief  pur-  o  June  18»0« 
poae  of  the  statute,  in  this  clause,  would  he  obtained,  as  either    ^^-^r-^ 
party  might  appeal  against  their  judgment  upon  this  point,®"  ' 

which  they  could  not  do  against  a  judgment  of  the  Court  re-         ■■"■ 
viewbg  an  interlocutor  of  the  sheriff  upon  a  proof,  in  so  fer  as  ^^^'q 
hf  «uch  judgment  the  several  Cetcts  established  by  the  proof/ r.c.  120,' 
were  found  <h*  declared ;  and  it  was  chiefly  to  afford  the  parties '^^^  ^* 
Hiis  right  of  aj^^eal  that  the  provision  was  madeu 

L^r4.N0wtmi^.Otdimrj.  KcU  S^^Getu  (Hope)  Wiltmu  WUL 

Mercer,  yf*  S.  AgeaU        AlU  Jame$ony  Cowan,       George  M^LeU/md^ 
W.  S.  Agent. 

c. 


SECOND  DIVISION. 

No.  CXLV,  9  June  1830. 

The  Reverend  PETER  BROWN 

against 

The  Reverexd  ADAM  JOHNSTONE. 

Fatrowaoe.-— 7A«  patronage  of  a  church  being  conveyed 
by  disposition^  wUh  precept  of  sasine^  to  a  town-council^ 
kirh-^esshny  resident  heritors,  and  tenants  and  possessory 
of  certain  hmds,  jointly,  and  infeftment  having  been 
taken  on  the  precept,  fownd  ihat  all  the  resident  heritors^ 
and  tenants  and- possessors  of  the  lands,  having  real  and 
substantial  rights,  were  entitled  to  vote  in  the  election  of 
a  minister,  notwithstanding  the  objections  that  might  lie 
-in  other'Tespeetstoihe' feudal  title  mctde  up  in  favour  of 
permms  %eho  uere'^nsi  narked  &r  designed  in  the  precept  of 
sasthe^ 

I)i..l784f  Cwipkell  q£  ShaiHield  ^pted  a  disposition,  with 
pr«<nimtarjri^.i^9sigiiiilion  and  precepK  of  aasine,  of  the  patron- 
a^s^of  tha  dbarcb  ud  padA  of.  AuAa^len,  in  favour  of  the 
MagislMtQf  said  Town^^Cmnieilof  the  burgh,  aad  their  success 
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Miil4K 


Johnstone. 


9  Juii«  1830.  Bors  in  offlce,  and  of  the  neli^Ie  iMsAen  of  tli»  I 

and  their  gnocessors  in  office;  *  as  idao  to  the  wMa  httitM 
^  residing,  and  who  shall  happ^  to  Tesid«i  ^^iiUm  ths  «ii 

<  burgh  and  tfairteen-fionad  knd  tkete^  ktofcgittf^  aai  #» 

<  tenants  and  possesMm  of  ny  lands  of  SiflwMdL^ 
A  charter  of  resignation  was  taken  on  tka  {MOriMlsqrm 

this  disposition,  and  inftftment  fcXtcfwed  ^banUm  itt  tsiSMtf  Iks 
disposition  in  October  1796.  On  tlie  ooeaA»t»  of  IbaAis^ia* 
cancies  which  occurred  in  the  church  suboeqmnt  to  the  Ml 
of  dus  disposition  in  1748,  1780,  Und  1806,  di  lbs  yitte 
mentioned  in  the  disposition,  the.  -the  magislwitcg  and  iMn* 
council,  the  members  of  the  kirk-session,  the  herilon  n- 
sidiirg'  within  the  burgh  and  thirteen-pound  land,  and,  on 
the  two  former  occasions,  the  tenants  on  the  estate  of  Shstp* 
field,  acted  as  patrons,  and  signed  the  presentalicai  to  Aeasr 
mipisters.  Before  1806,  the  lands  of  Shawfidd  had  ksn 
mostly  feued  out ;  and  on  tiiat  occarinn  thnieaarB  on  liiat  mMiB 
and  their  tenants  did  not  sign  the  presentation.  Tine  next  va- 
cancy in  the  choreh  occurred  in  18B7*  On  tha1t«Dcamn,liM 
provost  of  the  burgh  summoned  a  meetbg  of  all  penons  ohDiii- 
ing  a  right  to  vote  in  tfie  electim  of  a  mmiater  t^  taheslep 
for  filling  up  the  vacancy.  A  meeting  was  in  wnse^nao 
held,  at  which  it  was  resolved  to  make  up  a  roH  of  iA  pcnotf 
who  appeared  to  have  a  right  to  vote.  AoOBiniitteewasi 
ed  for  that  purpose ;  and  it  was  agreed  to  hoktaaiotlier  i 
for  the  election  of  a  minister  on  the  83d  April.  Oa  thudg, 
thb  committee  above  mentioned  reported,  and  gare  in  a  lelsf 
156  qualified  voters,  whose  names  wcare  eaUtsd,  and  ^whoa  s 
Wge  majority  voted  for  the  pursuer,  Mr  Brown.  AnsUfA 
others,  this  meeting  was  attended  by  seventeen  membcn'sf  tke 
magistracy  and  town-eoundl,  of  whom  fifteen  voted  ht  lb 
Brown.  In  the  meantime,  numy  diqpotitiona  of  sbioB  pmb 
of  ground  within  the  thirteeafound  land  wers  gnnled  Is  dA- 
rent  individuals,  upon  sixty-six  of  whioh  infeftoiiQC  was  tite 
on  the  29th  May. 

Two  deeds  of  presentation  were  lodged  in  the  hands  d  tlw 
moderator  of  the  presbytoy  of  GUlgow  ^Miiit  AwMttfS^ 
the  death  of  the  former  incunAent,  vix.  onein  &vo«r  ef-lki 
pursuor,  aign^  by  106  persons  diainmig  vMes  m  the  cMi«i 
which  was  lodged  on  the'lfilb  May^  aiiddM  oOer 
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cl  A«'4iAMleiV«%n«4^«by  lH^p^mnM^  whiA  iras lidged  on  o  June  im. 
itmam  ICay,.  btrittg'th#  kiBt  dajf  of  the  fli«  moiia&  ^'-nr-^ 

vMf  fiMM  dicn  2«Mk  tbe  psiBCiit  pcooeps'  of  declarator  ^^^^^^ 

9fffimtt  Mr  •  Jolunton<^  eoftdndiit^  toJbftre  it  ftmul  tiuit  he      

had  ten  duly  «lMtod  mhiiater  of  the  pariah  of  Rtttherglen,  by  P'^p^ 
the  MMytti^  of  Iflgal  ▼ot«B;4Mid  his  libal prooeeded  on  the  nar- 
I9rtiff%  thuil  'tito  right  H  fiaUMttge  was  vested  in  die  mag^ 
tMt*  «id*  toir»ieaiaBeil>  the  hirk4MBion,  the  resident  hen- 
laipi of  lhabf«^«ad  thirteei^poQnd  laiid^  and  the  tenants  on 
the  estate  of  Shatrfield,  theputies  to  vhom  ithad  been  eon- 
ireye*  by  the  dMpositm  in  17d«. 

•"■.*.  ' 

^  The  Lord  Oidinaty  pronoonoed  the  following  interlocutor: 
•^^  Finds,  that'the  right  to  betnnaieter  of  the  parish  of  Rather* 
•glen  depends  n^on  this,  wUoh  deed  of  presentation  is  suk> 
esiibed  by  the  nugority  of  llie  duly  ^nalified  patrons ;  and 
•ftat,  belidee  the  magistrates  and  council,  and  the  kirk-session 
of  Hnthtfglea,  the  heritors  redding  within  the  said  burgh, 
w  thiptee»iNmnd  land  thereto  belmging,  and  the  tenants 
^nnd  pesBOMors  of  the  teids  of  Shavfield,  are  the  persons  in 
whoastliepaitvoikage  is  vested:  Finds,  that  nonrerident  hen* 
tesB  hHiv^  no  tide  to  Resent,  nor  minors,  nor  tiferentera ) 
aad'that  it  is  no  olgeetion  that  th^  heritors  or  teniatB  bo 
fcmslso :  Finds,  that  the  feuars  of  the  lands  of  Shawfield  are 
entitled  to  psescnt  as  well  as  tenants;  but  that  feuars  and 
Mnaats  intdor  them  esanot  vote  for  the  same  lands :  Finds^ 
that  bonit  fide  hmtote,  feuars,  or  tenants,  who,  upon  inde» 
feasible  tittes,  noto(dlusive,  nominal,  or  fietitions,  have  no« 
quised  substantial  possemionfl^  fit  fin*  agricultural,  or  other 
pttifpeses,  to  which  such  subjeets  would  be  applied,  were 
4lieM  nojight'Of'.pntK>nage  in  the  question,  however  sfautU 
sBflh  posapsrions  mey  be,  are  entitled  to  act  as  patima; 
smA  appoinfe' the  parties  to  ^tate  in  what  manner  tiiey  pro« 
puso  lO'afpljF'tbM  findings  to  timpnssentpliims  in  Ae  jam 
sent  questhm*^ 

•'SiMfmanac  redaimed,  and  p^eoifed—- That  the  patronage  Funuer*s 
hihriag  baetttfeudaUaed^  in  th^  penon  of  Campbell  of  Shawfield  ^^^^ 


tolT^ M  appeared  by  the  tsner  eC  his  daiposititia^ 
conhloriy  be  tfmismitted  by  ipfefinmit;  and  that, 
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Brown  v. 
Johnstone. 

Punuer*8 
Fl6aa. 


t;fune  1830»  q^ently/  no  conveyance,  oa  which  infefttMot  neiAer  liadi 
could  follow,  would  carry  any  right  of  patronage. to  the  < 
Dees.  That  the  infeftmeal^  in  1 736,  which  had  fbUow^  on  the 
charts,  of  remgoation  taken  on^  SbawfieMV  di8|K»iliiMi,  altboi^^ : 
perfectly. good  and  effectual  in 00  £pa:.^  it  wa^  in  fiiroar  «£ 
the  town-coundl  and  kirkraeaswuy  who  war»  .coq>oiBt]oiis 
recognized  by  law,  and  capable  of  holding  and  reteiving  fmdal 
grants,  was  inept  and  alt(i|g6thert  ineffiM^iwl  to  oonray  aay 
right  to  tha  heritors  of  the  burgh  and  thirteen-pound  land^ 
and  the  tenaiits  of.  tbe  estate  of  Shawfidd,.  who  were  i&ds- 
fiuite  and  undescribed  pa-soASt  and  cwld,  not  he  named, 
either  in  the  precq[yt  of  sasine  or  instruneat  which  M- 
lowed  therec^n ; .  flr^k.  {.5,  16  \  Blackwood  t».  Bail 
of  Sutherland,  7th  Nov.  1740,  KwneB;  a«d  MelviUo  «. 
Smjton,  Uth  Feb.  1794  (Mar.  14,327);  ^^  tlu^ 
sequently,  the  only  raUd  right  to  th^  p^tMiage  was  now 
t(^  in  the  ^wn-cpuncil  and  kick^esaion ;  .Deapbton,  &&  «•  • 
M'Failane,  16tb  Feb.  1808  (Mor^  App.  Tack,  No.  1&) 

Tbo  pursuer  akg  plMed-^That,  holding  the  heritors,  && 
stiU  to  enjoy-  the  right  of  presentatAonythe  only  votes  thai' 
could  bo  received  were  those  tei^deied  at  the  neetipg  of  the 
23d  April,  to  the  excloaion  of  the  persons  who  ba4  recaived 
their  diepositioiis  and  completed  their  right  aft^  that  d«to. 


DefendeT*8 
rieai. 


The  defender  answered'*^!.  That  there  was  .no.  loom  to 
decide  on:the  effect  of  the  diepositio^  and  in£efitii|ent»  or  to  de- 
termine the  general  question  o£  the  right  of  patmoago  in  tlMS 
ppoeesB^  to  which  none  of  the  persons  haviyg.  interest  or  daioi- 
ing  the  patronage  were  parties,  and  which  proceeded  in  tbe 
libel  on  the. assumption  that  the  right  of  presentation  waa 
vested  in  all  the  parties  who.  claimed  it  in  virtue  of  ShawfieWs 
dispositioD*  - 

'II.  That,  even  if  it  were  competent  ta  90  into  that  qoea- 
tien  in  this  process,  tile  town-council'  and.  kirk^atasion  eould 
not  object  to  the  right  of  persons  whose  titles  a{q^eared  on  the 
fece  of  their  own  in£eftments;  and  that,  grandng  that  an  in* 
feftment  was  neeessary  to  carry  a  right  of  patronage,  whldi 
has  been  formerly  feudalized,  in  a  question  with  a  party  in£eft» 
upon  asttbeequent  disposition  from  the  cemmon  aathor^  the 
personal  right  was  eflfectual  against  all  other  parties,  and  waa 
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a  miAoiiRit  tiOirib  cnaUe  die  holder  to  ^rerdse'  ibe  right  of  9  June  lasa. 
presentation.  ^— ^v— ^ 

He  ansn^redvto  'liia  Idst  pka  of  the  pursuer,  that  <hefohMtone. 
deed  of  presentation  lodged  with  the  moderator  of  the  presby-'       , 
terjr  was  the  onljr  legal  ezerdse'of  the  rig^ht,  and  the  only  one    P^/^ron^^^. 
which  the  preabyteiy  were  bound  U>  rM^gnize.  Defcmler's 

pleas.      .    . 

'  *  7%e  Court  unanimomly  refused  the  note.  Judgment. 

Lard  Gknte&^l  saiw  so  olgectio&  to  the  findings  in  the  in-Ojiinion  of 
teriocUtor  of  the  Lord  Ordinary,  and  have  heard  nothing 
luged  agajnst  them  at  the  Bar^  indeed  they  seem  to  be  gene- 
ratty  approved  of  by  both  sides  as  far  as  they  go ;  and  all 
quBstieDs  rektilig  to  the  reality  and  validity  of  the  dispositions 
and  tkles  om  which  a  right  of  voting  is  claimed  are  carefully . 
reserved  by  his  Lordship..  But  a  new  plea  has  been  brought 
forward,  which  aeems  to  ovenrule  and  set  aside  all  inquiry  into 
tbe  validity  of  particular  rotes,  viz.-  the  feudal  objection  to  the 
oonveyanoe  of  the  patronage*  Now,  the  first  view  that  strikes 
ine  is,  that  thiA  objection  isdirectly  contrary  to  the  assump- 
'  timi'iof  the  pursftev's  own  libel,  which  sets  forth  and  proceeds 
on  the  assumption  &at  the-  undoubted  rig^t  of  patronage  is  in . 
these  parties  to  whom  he  now  oljects.  How  is  it  possible  £or 
me,  therefore,  to  listen  to  this  objection  in  this  action,  to  which 
none  of  the  parties  claiming  the  patronage  are  parties,  and  in . 
the  fitee  of  the  pnrsuer^s  own  averment  in  his  summons  ?  But 
even. if  we  could  go  into  this  objection,  I  do  not  think  there  is 
much  in  it ;  for,  even  if  it  were  carried  to  the  utmost  length 
to  which  it  is  pleaded,  the  disposition  would  still  remain  and 
be  perfectly  good  (unless  you  mean  to  lay*  down  an  universal 
rule  that  there  can  be  no  such  thing  as  a  conveyance  of  a  pa« . 
tronage  to  a  body  of  persons  such  as  those  in  the  disposition 
before  us) ;  and  the  only  consequence  of  giving  effect  to  the 
objection  founded  on  by  the  pursuer  would  be,  that  the  feudal 
part  of  the  deposition,  viz.  the  precept  of  sasineand  procnratory 
<yf  resignation,  would  foil.  The  only  consequence  would  be,  that 
the  charter  of  resignation  expede  upon  the  procuratory  would 
be  void,  and  the  title  of  the  disponees  would  rest  upon  the  di»- 
poHtive  cbuse  in  the  conveyance  alone.    The  precept  of  sa> 
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mm. 


Brown  o« 
Johnstone. 

Opinioiiaf 
Court. 


9  June  issik  sine  is  a0  much  in  fiivoup  of  the  hedUm  and  tmiiiti  m  of  Ae 
magistrates  and  kurk-sesrion. 

Lard  PUmiUg^l  eoM&Mix^  HHb^  jLoid  GHodee  on 
both  points. 

i:.o#«i  €i>M^lMfe.— I  aA  «f  the  same  opinio  IH^mrm- 
sible  to  get  over  Hie  objection  to  the  Ubel ;  and  it  also  oe- 
cumedtoma  that  theib  wasnottiiif^  ifttlflD  flte'of  flle]iir* 
suer  even  if  we  could  entertala  itvader  this  \SbA,  Tlie  ttft- 
gistrates  and  kirit-sesUkm  miwt 'take  llieb  itaieftment  unto 
the  condition  of  the  grant,  which  is  m  fiivo«r  of  tiie  heritdn 
afld  ttetmt^  m  ther  estate  of  SteirMd  «s'  mnH  aa  < 
selvesi  The  only  ifaidiiig  of  tiie  L<»4  i)idhmiji>* 
peftred  ijb  mB'td  be  open  to  ^uebtiM^  wwlft^t  i 
nsAjr  the  votes  x^f  minors ;  for  we  fcnoir  lMl'»  wiaM^  wiliiMi- 
cnrrencetif  his  cul^atoil!,  orapupil'by  fliaaBi#of  Mp^ataoi^isflB* 
thM  to  exensise  tt  rigjht  of  patronage**  Il>«liiiiglrt^ ta  ittiulhiri 
lufereiiiem  because  lliejr  are  not-mentionMihilhe'diBiiiaitMak  - 
Iml  J^Bm^-Cbfrk^lt  h  quite  dear  Aaty  tfudar^ftias^ai^ 
mouB,  wte  have  no  right  to  go  mto  Hbe  question  of  the  vali^ 
of  the  oonveyante  of  Ae  r%fat  of  pMMig«.  Aad  I  am  siai 
of  opinion,  for  Ihe  reascmv  aaiigned  bf  your  TiawMiips,  thai 
the  olgection  is  not  well  fiiunded«  The  oam^mdM  in  laioar* 
of  the  heritors  of  llie  buj^  and  tenants  oar  Hi»  catfcte  irf  fitaa^ 
fieM  is  miequivocal,  and  it-  id  the  dutyaf  aoowt  of  Jot  to  givat 
efibst  to  it.  I  (igree  witti  Lord  €ringlatia  a»ito  aasaoKS^  M 
I  understand  the  finding  of  the  Lead  Ordkiaffy  to  applj^aaiy  ts 
minors  who  signed  the  presentattcm  without  Ike  ooaaut  offtlMir 
curatitMm.  ■ 


It  was  thcA  explained  fMk  life  bar,  Aatiboth] 
stood  that^  the  fitiAng  wiA  regard*  to  mhiora^  only  i 
those  who  had  acted  without  the  conemrrence  of  their  eaatoop 
and  whose  votes  had  been  objected  to  on  that  gnNUid. 


£«•*,  W.  S.  Agents.        F.  Clerk. 

■  •       ■•■'   •    ■•■-    tf. 
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;fmMl  mfmp^i^it  fir  ifjfmf  ik»  fUMfiail,  wk$tkfgr  th€  ^if^ 
0^oimKjfiB  jwwirffiMliir  hfal^hijftmJk  ijf  wi^Mmm  i$  #» 

Taa  OwfaMfebu  of  HiaUMnMi  itf  EAmbbigk  ptosmtid  a 

SiBipMi  sid  Ciftlftniv  flilv«r-f4»l«rt  ud  fiicMtf  ^em,  Iqr  €»• 
criNMUttf  •&**»  ciMflMieis*  exdonYe  ^vil^gjn^  bjr  twrpo^ 
oa  tkB  bttritteM  <  «l  faimdiftf  in  bratis,  ^  maUttg  bri4le4Hii 
<  nd  8limip4fM8'  for  tde  n^ihui  Uie  oitj  and  its  fi)iei«i«%* 
the  defiftden  Ho4  beitig  memben  <if  Ae  Corpomlion  of  Ham- 


In  mipport  of  the  competency  of  the  comphint,  the  Corp^^ 
ration  referred  to  the  cases  of  the  Corporation  of  St  Mary'^s 
Chiq»el  «<  KeUie»  14th  Jan.  1747,  KUk.;  Fale.  (Mot.  1981) ; 
and  IneotporatiDii  of  Tailoi«  ia  EdiBburglL  ••  Ttvry^  SIM 
Jan.  18S4. 

The  defenders  denied  that  the  manufiietnre  of  the  artioles 
spedfied  iras  an  inftingemenft  of  the  rights  of  the  Corponition^ 
or  that  thejr  vere  in  fhct  noGannfiictufed  by  any  of  ite  members ; 
and  Aey  staled  that  the  making  of  these  articles  was  a  part 
only  of  an  extensive  and  complicated  trade  and  manu&ctory 
carried  on  by  them,  in  which  was  included  the  making  of  all 
brass  and  nlveiuidated  artictee  ased  by  coaehmaken  and  sad- 
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9  June  laao.  dlers,  and  also  the  porchaBing,  ready  made  from  England, 

^^'  T  ^'   of  all  sorts  of  kather-saddlery,  and  saddlers^  ironmongery ; 

S™d?nbw  h  *"*  ***  *®®®  various  articles  were  sold  bjr  them  both  m  Ais 

V,  SimpsoD,     and  in  foreign  countries.     They  further  alleged  that  this  gene- 

ral  trade  was  introduced  by  one  of  them  into  Scofland  more 

Burgh  RogaL  than  forty  years  ago,  and  had  since  been  ezdnsively  carried 
Jwudic^wn.  Qu  \gj  jjinj^  nn4  .^^  companies  of  which  he  was  a  partner, 
there  being  no  other  peUKms'in  HaiM  comottry  who  made  sodi 
articles  as  they  did,  except  one  t>r  two'  inifitiduals  who  had 
been  bred  in  their  manu&ctory.  It  was  admitted  by  them 
that  they  occasionally  made  and' sold  the  articles  mentibned  in 
the  complaint  witiiout  being  plated* 
p^^^*  In  point  of  law,  the  defenders  pleaded— I.  That  the  question 
air  issue  ootild  be  oompetentiy  tried  ini  a  declarator  only;  In- 
corporation of  Fleshers  of  Glasgow  v«  Watsoii,  IMHh  Nor. 
1824  \  Ninnno  and  others  v.  AhtMier,  SSd  May  1824,  S.  ^ 
D.  2.  That,  as  the  articles  of  tb^^ade,  and  in  particular  those 
articles  specified  in  the  complaint,  liad^beeii  exdurirely  nianu- 
fectured  by  them  for  upwards  of  forty  years,  the  corporation,  if 
tbey  ever  possessed  the  exclusit'e  jnrlvflege  of  manufiicturing 
and  sellikig  within  burgfa  any  of  these  articles  (which,  however, 
was  denied)  had  lost  that  privil^e  by  presci^tion.  S.  At  aB 
events,  while  none  of  the  metnbens  of  the  <9trft  of  Hammennen 
served  the  public  in  the  'dqMirtment  in  qnestidn,  Aey  could 
hare  no  right  to  prevent  the  fespondents  from  doing  so.  And, 
4.  That  the  drfenders^  trade  being  a  complex  art,  on  the  au- 
thority of  the  case  of  the  Hammermen  of  Canongate,  t^.  Car- 
frae,  11th  Doe.  Ifffff  r^l/ofr.  App.  Burgh  Royal^  Nc  18),  flie 
complaitat  was  groundless.    '   '      ' i  :  -  i 

The  magistrates' ^o^ed  k  pfO^f ;  tthd  M^sH^foimd,  fhat 
the  defenders  had  encroached  oti  the  exblbslvlB  privileges  of  the 
Corporation  of  HdmnS^ltaeti 'in' the  niaiinla'grtilfifW  the  com- 
plaint; therefore',  di*dainrt>th(eri'to'ynalfe'p^^ 

nalty,-  any  futilre  attempt  by" t**®  'tfefenderd  %  ^ieWi^'  any 
part  of  the  craft  of  the-  Corporation  within  the  city  and  libeN 
ties ;  and  foimd  the  defenders  lv9bh  in  expenses. 

In' an  ^advoctfeibn,  4hi6  Lord  €MiMry,'''i^  mti^isi^ 
cases,  pronounced  the  following  interlocuf^ir  and  opinion:— 
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<  Fiftda  that  jChe  Inoarpomtion  of  Hammennen  indadefl  theo  Jime  IMO. 

*  trades  of  bcasafoimderB  and  Jioriiii^rs ;  Finda  that  the  lorimfen    ^^^V"«^ 

*  craft  embraces,  inter  alia,  the  manufacture  of  the  metallic  fur-of  ^^^J]^ 
'  iicjies  and  ornaments  of  hone  furniture  and  tn^ppings,  and,  in  «•  Simpson, 

*  jKictioular,  the  manuCnetuire  of  bridle-bits  and  stirrup-hx>ns :       _^ 

'  Finds  it  establidied'by  the  proof,  and  admitt^  by  the  adro-  Buyh  Royto. 

*  cators,  that  they  have  for  some  time  been  engaged  in  ihe*^*""^**'*^ 
'  casting  of  various  articles  in  brass,  and  in  the  manufaoture 

^  of  bridle  bits  and  stirrup  irons,  within  the  city  and  liberties  oi 
^  Edinburgh :  Finds  that,  by  so  doing,  they  have  encroached 
'  upon  the  rights  of  the  Incorporation  pf  Hammermen :  Finds 
^  that,  in  the.<:irQumstaiices  of  the  preseait  cas^,  the  procedure 
^  by  petition  and  complaint  on  the  part  of  said  Incorporatiom 
^  was  competent ;  and  therefore  remits  the  cause  simpliciter 

*  to  the  aagistis^tes,  and  decerns :  Finds  the  advocatora  li|tble 

*  in  expenses," 

iVb/0.— ^  The  infringements  of  the  rights  of  the  Incorpora- 
^  tion  specially  charged  against  the  advocators  in  the  original 
'  petition  and  complaint  are  the  founding  in  brass,  and  making 
^  of  bridle  bits  and  stirrup  irons.     The  advocators  admit.that 

*  they  cast  various  articles  in  brass,  and  that  they  manufacture 
^  bridle-bits  and  stirrup-irons ;  but  they  deny  that  the  articles 
^  of  which  they  admit  the  manufacture  &11  within  the  ex- 
^  elusive  privileges  of  the  Incorporation.    There  seems  to  be 

*  no  ground  for  this  denial.   The  term  <  lorimers,**  forming  one 

<  of  the  trad~es  comprehended  in  the  Incorporation  of  Hammer- 
^  men,  appears,  according  to  all  authorities,  ancient  and  mo- 

*  dem,*  to  designate  the  makers  of  bridlo-bits,  stirrup-irons, 

<  buckles,  and  of  all  such  metallic  articles  and  ornaments  of 
'  horse  furniture,  whether  in  brass  or  iron,  being  the. very  trade 

<  confessedly  carried  on  by  the  advocators.      The  making 

<  of  the  ornaments  of  carriages  does  not  seem  to  fall  within 

<  the  lorimer^s  craft ;  but  the  casting  of  them  in  brass  for  sale, 
^  which  is  admitted  by  the  advocators,  appears  to  the  Lord  Or- 
^  dinary  to  be  an  infringement  |of .  the  rights  of  the  brass-feun* 


f  The  corpormtlon  referred  to  Johnson's  Die  and  EncjcL  Brit,  voce 
Lorimer,  MaiUand*8  History  of  Edinbuigh,  300,  and  of  London,  II.  1248, 
Anioi*s  Histbrj  of  JEdinbiiigh,  627,  Tranoiictions  of  tlie  Sode^  of  AntL 
quaiiM  of  Scot.  ToL  L  Paper  by  OMTlfls  Utikb 
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9  June  1830.  ^  ders,  foiming  ano^isr  guborditiafte  da»  of  traAesiMk  indtiM 

'^  ¥  •— ^    <  in  the  Incorporation.  As  there  Iiav^  been,  sittoe  the  ynrlTM; 

^^^hibT^h  ^  '^P^^  instafioes  6f  peii^ns  ebtferitag  as  l^fmrn,  oi  ]iio- 

V.  Simpson,     ^  ducing,  as  th^ir  assay  pieces,  stimip-iroiis,  brtdkMts,  wi 

^^ ^  similar  articles,  stud  as  thift  was  Aone  iii  lUt  ysaMl^ 

Bur^  Ro^aU  ^  l^O^'  ^^  ^^  respectively,  1^  lliree  of  tlw  iiidiiFUtaik 

jurisdiction.    4  gnccesBively  concerned  in  the  oopartn^,  to  vbeeeliddiM 

^  the  advocators  succeeded,  th»e  cannot  be  said  to  have  tea 

*  any  such  disuse  of  ihe  privates  of  the  Incorporation  in  flui 
<  particular  as  to  support  the  advbcatots^  jflea  Of  preso^^ 

*  or  any  such  novelty  in  the  constrnctioii  df  tlMir  if^ls,  mv 
^  nudntained  by  the  respondents,  as  to  lendter  it  neesslMdr^  fiir 
'  tiiem  to  proceed  by  ds^laiator.* 

Judgment.         The  Court  unasmnously  concutted  In  opfailoii  wlA  ttelorf 
Ordinary,  and  refused  a  reclaiming  note  againit  hb  Interloedttf. 

lordFfrihrm^  Ordinsry.         For  tl^e  Cutf^fftUon*  CmMm^JO.  tPTm 
ktfie.  Cvnimgham^  Beil^Vf^.B^  Agents  For  UieDeftndei% 

Dean  pf  Fac^  (J^^)  For$}fi^        C.  ^  D.  SUwmrt,  Agents,      i 
Cleric. 

8. 


SECOND  DIflSION. 

Mo.  CXLVIL  9JbMl8»l 

JAMES  BLAIR  GLIFHANT'        * 
ogatMt        ^ 

MAJOR  GENERAL  mSSRVSSCf^: 

f . 

SXEVIOB  OF  fiKnS.««-^EOCSSS.^-^8TAl:.  1  AVU  2^£oJIV.d 

38,  SECT.  \\.^AhUl  ef  adimMHk  of  amvib9i''^*ta» 
general  or  9pecialy  ut  the  imtanee  cf' anf  ptJrfyidtfbijf  s 
preMbk  claim  of  rightHo  appear y  olAattghtMkM^im^ 
petkig  brieve,  muet  be  pdeeed^  Itaeing  the  merifr  ^  tte 
elakn  to  be  tried  in  iheeert)ip^, 

)aiBTOMKAvy-CoiiO»L  Auxahhbr  SMtt«MiWs«Mi 
in  the  estate  of  Stroraiif  hi  WrMe  ofEciM^iiAiMMrj  difMh 
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of  m  act  .of  Pjirliamenit  Tutoring  H^^^  forfeited  ^ta^.tt^etm-  Vnr*^. 
Mi  m  J830  w  eqtiail  in  .foypur  of  fewf)^  wd  tt^e  bejiiMViafe  RdESS^iT 
of  hie  bpdj ;  who»(i  £uliffg^  to  jtbji^  h^prs-feo^^Ie  of  hi;  Wly  ^ 

*  e^er,  being  .alio  the  nearest  and  law^  hair^iiiale  o£  thPif^ Process. 

*  mij  of  Str9>i^fta  wk9  mvf  be  entijtled  to  shoci^  to  tlvi  Janda^  j^lg^ 
^  and  estate, after  mentioned)  by  the  wqI^  inFeetitunep  tber^Mo.  lu 

^  0^  as  they  stood  ia  the  yeiur  169()t»  f^  ^  ^^  Crown  taking 
<  possession^  and  the  heirs-oialp  of  the  body  of  such  h^^nalei^ 

The  entailer  h/^vivg  diied  withjoiit  learisig  imie,  Caiitaia 
^exander  Robertson  obtained  a  general  service  .as.  hair-male 
of  him,  and  also  as  heir-mala  of  l^e  fiuoUy  of  Strowan.mpder 
the  old  investiture  in  1690,  and  th^^by  established  a  righ^ 
by  infeftment  to  the  estate  of  Strowan  under  the  entail  1623. 

Thereafter,  Janv^  Blair  OUphant  of  Gasify  having  expeda 
a  service  as  heir  of  line  in  general  to  the  entailer,  brought  a 
TCdaeiicm  of  Cq^tais  RobertBon'b  sefvioe  and  titles  made  up 
"Co  the  estate  of  Strowan,  alleging  that  he  did  not  hold 
irithar  of  the  characters  in  which  he  had  been  served,  and 
timt  the  sucoeesion,  iherefiire,  <qiened  to  him,  on  the  sap- 
poeition  of  the  fulure  of  the  aristeae^  of  an  heir-male  possesa- 
ingboth  characters.  The  defender.  Captain  Robertson,  ob^ 
jected  to  the  title  to  pmm<i»  but  the  Ibord.  Ordinary  repelled 
the  olgection ;  and  the  defender  died  before  having  it  in  his 
pow:er  to  hrin^  that  mterlocntor  under  review.^  .   • 

In  this  situation  of  the  process,  Miyor^General  Robertson, 
the  son  of  ih^  defender,  tooli  out;  a  bri^ve,  directed  to  the 
sheriff  of  Perthshire,  for  sewing  him  heir*male  of  taihde  to  hie 
■frther  in  ^  est^  of  $ti[9wan.  > 

Mr  Oliphant  thereupon  applied  for  advocation  of  the  serr 
idca^taod  ffv  interdict  in  the  meantin% founding  javtieuliirljr 
.^mOie  enactment  of  the  I  and  2viGmh.l\.  c^aecb^ll, 
>  ThiftinaUcasesof  cmpftetitionitfbtieveflbaswaUaawheiEe 

<  party  daimiiig  right  to  appear  aad<«iposa,a.service^a0da^ 

<  mal(eiRld|^aI){learanoe|fnthern^y  i^plyforandob^ 

<  cataonnf  the  brieves  to  the^  C^mrt  ,c^  ^W«m  99ti.9aly  Jfeom 
^  any  inftrior  judge,  but  also  the  sheriff  of  J^dinborc^,  ac^ 
^  iB9g4iaflir^V0»d  wwwjwiimi  (tpmf^Mhm  by  tbeustatate^l 
'€  apitth^XiOidO|Q%ary..betee  wil»9m;thailettf]«iof  advao*. 

«  ti<in  shall  be  eallcd  shall  advocate  the  brieve,  and  remit  to 
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— ^      the  nsdoeddn,  tlw  dbkauft  .Mi^.fl^^ 
BH^        .  kav^tto  tilleto  coiq>li4e  rif^  in  Ui  p^nm  t^lOi^  ^U^d 

arak/K«o.38»  ^  1^  Court  of  Semoft,  it  was  tttcauMcy,  di  ooMiflfBipQ^mi 
'^^^*  IbatthesemoedioiddlMadyoeaiei. 


:  The  Loid  CMinaiy  orierod  atmrvsa  to  1t»  bUl,  m^HA 
il  'viui  ooutended,  thai  a  gencrtl  sesrioeof  Mi^^oMuw  give 
no  title  to  appear  in  or  iittoriipt  a  selrdoiyiirhttker  g|«MiiiI 
kft  special,  of  an  heir  of  taiae;  6iittiot>«  Daka  af  CeriBUi 
SMi  July  1733,  Fei.  Die.  (Mf^.  14,4&7);  Doogbftfliv  B»> 
ttUtoii,  2Mh  Nor.  I76I  (Mw.  14,467). 

•'  Meantrhile,  Oefteral  Robcrtdoa  took  otit  tva^oCberkri^reB 
of  eerrioe,  one  to  serving  him  heiruawJe  of  teillit  and  yvo* 
^idn  in  general  of  Lieutenant^Colond  Alei»adar(llohcii(M 
of  Strowan  (the  entailer)  and  the  dibtr  brieve  ftr  atrviif 
4iiiii  heir-male  in  general  of  Alennder  BohertMtt-o£  StrMw, 
his  fifth  conrin,  who  cTied  in  1680,  and  wna  lasliiaftAia  tk 
•state  bf  Strowan,  nnder  tte  anoienl^  hwPislifawree  ieAmd4oii 
Aeehtttl  1890.' 

A  second  bill  of  advocation  •  and  otoidkBt'/ia  tdmmof^M 
these  services  was  presented  hj-  Mr  OHphitaty'  'wMch^sevA 
answers,  having  come  to  be  advised  ahmg  witt  .Hms  ifotAiH 
the  LordOrdinarj  reported  both  to  the  Goovt^}  flis  JUtnUif 
etated  in  a  note  that  he  ^iSuxnifgak  thrtriirTiiTy  pnnnliBy,  sal 
dbivolvhig  doubt  and  diflcaUjfr  in  icf  d  to^iiw  lidtpsattir'a  Ab 
to  appear  in  the  services^  00 -IkAt^} if oaUshswMMQM in- 
clined, even  as  a  matter  of  judgment;'^,  te'^aai^theizbiifa^iii- 
«  serving  to  ttte  itBSpotfdentf'«o>be:'fti%  J^ 
'<  Bit  k  fttitlier-  8ppiB«fM>  to  Umr^  ba  oaiwwhaiitdrtiM- 

<  fid  whether  the  Loidi  OilliiMa74n4ii|B^Bm4B^^  iot 
^  bound  to  pass  the  bilk.  He  tibought  it  waa  clearly  not  ne- 
-^  cessary  thall  the  party  adcftig  ^dVocatiofr lAiMtM'iMft »  «ri- 

<  petingbrieve,  or  even  that  he  sboold  have  alreiUly  eilU^'^ 
^  his  right  to  appear  in  the  service.     It  was  enoi^ibft  b^ 

*  daimed  a  right  to  af^iear;  and  Aongfa  this  might  not  be 

<  eonstnied  to  admit  a  party^iOto  had  palpably  no  Agofoali  ^ 

*  right,  on  the  other  hand  it  seemed  to  auppose  that  the  quo- 
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*  tion  as  to  the  right  to  appear  was  not  to  be  tried  in  the  Bill-  0  June  isso. 
^  Chamber,  or  even  m  the  adrocatton^  fer  it  was  made  die*   ^"^v— ^ 
«  tinedy  hnperatire  on  the  Lord  Ordfaiary,  before  whom  thej^f^n"^ 

*  ezpeir  letters  came,  to  advocate  tfielNcieve.    The  SManing       .' 

<  seeuked  to  be  that  the  brieve  diould  be  advocated  at  the  in-  ^^f^  ^ 
'  stanee  of  any  p^urtf  having  a  probable  daim  of  right  to  ap-  procet$. 

*  pear,  leaving  the  merits  of  that  daim  to  be  tried  in  the  9iet*^^'  /f^Iil 

*  vice,  as  they  might  have  been  if  no  advocation  took  place,  mo.  11. '  ' 
^  In  the  present  instance,  it  seemed  to  be  a  strong  reason  for      -7^- 

*  advoestlon  that  inch  a  question  did  arise.''    The  case  of  Ait-cowu^  ^^ 
chison  «.  Aitehison,  7^  Mardi  1829,  which  was  the  only  case 
•lefisKied  to  as  setlling  the  oompetencj  of  the  bill  being  refused 

that  had  oconrred  since  the  act  of  Parliament  wag  passed,  was, 
in  his  Lotdship^s  opinion,  <  an  exaittplis  of  a  case  where  tliere 
v'  was  manifestly  no  title  or  interest  to  appefu*.** 

Lord  Oleniee'  observed-<«That  it  did  not  appear  to  him 
.  tiiat  the  act'  of  Parliament  made  any  diffcarence  on  the  ques- 
tion of  rig^  to  appear  in  a  service,  the  object  of  the  statute  be- 
faig  merdy  to  substitiste  the  jusdor  Lord  Ordinary  for  *  the 
court  of  maeers.  >  Under'  tliat  statute,  the  letters  of  advocation 
do  not  brinlf'the'-qnestioa  into  tiie  Court  of  Session ;  there 
mntt  be  ^fitst  a  jadgmeaet  advocating  Die  service,  and  a  remit  to 
the  junior  Lord  Ordinary.  His  Lordship  thought  tliei«  was 
ito  want^f  pow«r  in  the  Lord  Ordinary  to  pronounce  the  in- 
tSftoomtoi* ' which  he' poiAtediLt  in  his  note;  and  lie  was  of 
ophlontthat,  im  this  peoulbur  ease,  and  super  tota  materia,  that 
wodd  be^hb  ptapergudgnnsitL  There  was  no  doubt  as  to  the 
kwivAexMiBe'of  spesial  s^irvioes;  snd,  even  as  to  general  ser- 
vis^  (flt0ttgH<it  wlB'S  ^enend  rule,'  it  was  not  a  universal  one, 
ihal^'^wltlMmtiaitompetaiig  tbifeve»  a  party  was  not  entitled  to 
appcte tnr»ifcick'a«erviee.'       <i.  if 

mm^aikktr  Aiafn<b9»ihg4Q^^       OioCMrr/ passed  thejudgmeat. 
btti^'Tosti^ying^  thfe  rttspmidenl  t«  be  beard  against  the  eUtim 
^  lhe/aMM»tttf  to^ppfew  w  thtf  iierviMs. 

\i,   ,»ff<?W  J«i*/*#!#r<l,  W.  S.  AnpnU        i^'or  the  Regpondeo^ 
^  "^Gm,  (B9p9)  Sk&ne,  Potion.        M^iiFmU  and  HobmrUm,  W.  a. 
AgeiRa 
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SECOND  DIVISION. 

THOMAS  FORTIUS  • 

'I* 

Juai8DicT;pK.---P|tooM8.---«Jlimofi  iRor^y-^i^l^  • 
fare  a  burgh-comt  far repeiUion of  e9Uppjm0n49ptilt^m 
ineoTpomtmi  Qfihe  bu9^  w  d9^|MM«|/>  tMM^  #  l»-«l- 
l^/ed  that  the  e^motion  ^^  i9a^  <i^^iff«l|sM^%  { 
lye4aw^  ^  hng  eettMishedtmxge. 

PoRTXOTJfi  huTing,  tHiihout  eatedng  vith  tkiH 
Cordinerg  of  61esgov,t  op^^  ti  «kop  and  coiUhiiFiirirti*] 
there  as  a  st^eemaker,  the  I&earpomtioii  prc<<?»te4  a  i 
petitioa  to  the  M^gistratee  of  Q]«sg«ir,  felorfiiif  ^  «m 
ofachartarip  15j^,  wbieh  onlaiiis  that  ^m^fitf'mm^^ 

<  fdd  craft  pretendifig  to  set  up  booth  in'  O&b  gii^^(0vii  4il 
«  be  made  first  freieRiait  and  borgesd  wiHi  Ibftomu  w^inlffi^ 

<  he  set  up  booth,  sb^  eni^r  if  i^h  tike  sei^  moQiipM4|M%  impI 

<  pay^  at  his  entry,  oertahi  smaM^-iritii  ^erfiafcor ^MWIrMlgF  Ptf^ 

<  ments,  and,  in  cs^of  failure,  that  his  bo^th  )m  alpi^t  Ifi^lf'wi 
^ndudipg  that  P4pj;teous  Aould  b^oidaUidd  I4tba»%0^1w^in4 
the  ifncorpora^ouj  or  tp  ^U^  frtm  fellow4f  tf^^ffl^  iis^ 
the  town.  Up9n  thia  appUcattoa,  a  deer^  ia  absMW  icvs  pi- 
nounced  against  him,  *  Sitting  tiiat^  flbii#<d0fM^'te^  W 

<  right  to  exerci^  of  019^  oa  anf  l|ia|ujh'<lf  ffce^aiW  int^^ 

<  a  eordin^r  wi<hin  the  tjown^  uutiliiia  fiM  «ateMl-:«iti^jWl 

<  became  a  member  ^,  ti^  looorppratidn  of  >Co»dinMiH  and  hfr 
^  terdicting,  prohibiting,  and  disahavging  Ifim  froiH  taarrjitf 
^  <m  any  branch  of  tiie  said  biisineasln  fitfme^uAtifc  k4  ao.  tnf^ 

<  ited  that  ukd^  such  penalty  as  shaitilufiiire  db«dieMe^^  ?sv- 
leoild, 'being  charged  on  this  decree^  ^ntmd  ^ith^Oo  £»- 
corporation  in  1882,  paymg  L.9Q  as*  admiasipii^tM.'-  Sows 
years  afbem-ardfi,  he  was  ele<|^,  a  m^aabafeiof  tiitf  .inateN^ttrt 
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mt  tiif  Iiieorporatioii ;  and^  in  that  capacit)',  afidsted  in  thdii  jjune  1830. 
dkiiributioit  of  thft  funds  to  the  poor  brethren  <>{  the  craft,  and    '^'^y^^^ 
in  autharising  proaecntioM  against  parties  infrin^^g  its  pn-codHnera^f  ' 
vileges.  '•/...     .\  /.  ■  GU^gow. 

In  ocmsequence  of  discoveries  made,  a»  he  alleged,  trhile      ~7T 
offioiQlipg^in  thef  master-court,  Porteous  bicpghti  |faei  pviaent  Proc«M. 
action  against  the  Incorporation,  before  the  Magistrates  of  ^"*'<^*  RoifoL 
Glasgow,  condudiag  for  repetitions  L*l^*  8s.  4d.  of  the  entry* 
monef  paid  by  hun,  on  the  ground,  that  he  had  been  itaiposed 
m.  by.  ti»a  ^^9«bfarerq  ^  tt|a(  eaotant ;  tii6  lttrarporatloii,i,«0* 
cording  to  his  information,  haying  had  no  authority,  by  theiK 
^■f^fw.^r.ciljhfirvise,  fer  thift  exaction^ 
\  ,T|]#.  W^tx^tep,  w  fifft  4Kwaideri9g  thd  eause  (28th  Hav* 
182^9  ^ll^wed  the.4iafeiidec8  sk  pioof  '  of  the  alleged  hy^atr 
^  4irT9)i^<^  loAg  established  usage  of  the  incorporation,  and 
^  other  competent  authorl^,  by  which  the  defends  traref"  en- 
*  titled  to  exact  the  entry-money  admitted  to  have  been  paid 
f.  V'  ^  punsuer.V    But^^  iipoOi  reconsideration,  the  inli»rnir 
«mft<8Qdi  Jm.  1S08),  <  recalled  that  interlocutor,  sustained 
<  ^  jUbfk  fi^UmiJiary  4efenee  of  incompetency,  and  dismissed  thsr 
^ia((4ti()P,.  Ir^eseiririU^  puDsoer  his  right,  of  action  intbir 

^  comp^t^t.eomrtt"  Theratio.of  this  last  judgnieiitwaa stated 
Jnia  aoterby  the  fhiseyi^or  of  th^  magistrates  to  he,  that  it  ap- 
pe<|god  the  pui»uer<  pai4>  thasum  of  which  he  deoianded  iispe*> 
tition  under  the  extracted  decree  formerly  itietotioned,  and  hbt 
wm  not  (Q^mpetwl  fux  .the.  inferior  court  ta  opea  up  its  ofWn 
4ecree<    ,•..•.; 

The.  purauar  bavingi/tdvocatedf  the  Lovd  Ordinary  osderad 
^:m^^  witb  which  Jbia  modQ  awwdum  to  the  Court 

,  Fi^flM'hf  th9.def«yiidepnrrl»  The^  pu^wuir  ha;^^  paid  tbeBefbnden* 
oojiltin,  <v»fistk)»  lUDderi  a  deiire^  of  tbe  bAughHWurt,  it  is  noi^^®^ 
«a«ipetent  ^t«  d^maad  nfpetitk>n  otherwise. than  by  a  redud* 
tioii*/^  that  decreeu  dt  ts  nbsun)  to*  say  that  the  defender 
w^  not  icrd^uinod  by  this  decree  to  pay  any  sum  <rf  entr^ 
moaey  at^alU  but 4ui9i^}!.re<|uired.t»  enter  with  the  Inoaipon^ 
tfM,  or  desist  tomi  hiatrnGkev  To  eater  witb  the  IneorpoeattoH) 
ttgcissarily.  im^^kd  paymaat  ef  the  entry-money,,  without^ 
whieh  amentry  cMld  siot>pes«Ujr  be  obtttiaal 

...S*  Xh#iM^tii»n^*44thai#  wiiiu^ 
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DECISIONS  OF  THE 


N0.I4& 


11  June  1880. 


Poiteous  V 
Cordinera  of 
Gia.^gow. 

JuriMcUctitm. 
Prvcet*. 
Burph  RffffdL 

Defenders* 
pleaa. 


Viti,  yet  in  subetaoice  involves  the  question,  whetber  tibue  Iacop- 
poration  has  or  has  not  a  right  to  exact  cect^uf^-sinnt  froK  per- 
sons claiming  admission  into  it»  which,  according  to  tke  judg- 
ment in  the  case  of  Watson  v.  the  Incorporatioo  ol  Fleshen 
of  Glasgow,  20th  Nov.  1824,  is  a  question  noC  competent  to 
the  inferior  court. 

3.  The  Incorporation  having  gone  on  for  a  eousse  of  jetn 
on  the  &ith  of  the  money  paid  in  by  the  pursuer  and  odien 
being  their  own,  and  having,  with  the  express  sanction  of  tlii 
pursaer,  distributed  that  money  to  their  poor  mi?mberi,he  is 
barred  personal!  exceptione  from  claiming  repetition,  especiaUf 
as  there  is  no  denial  of  the  defenders^  avermejit  tba(t  no  giftta 
sum  was  demanded  from  the  pursuer  than  had  been  paid  by  the 
other  members  for  upwards  of  twenty  years.  1 


Punuei'A 
pleUi 


Pleaded  by  the  pursuer — 1.  The  sum  in  questiop  was  not 
paid  under  llie  extracted  decree  of  the  inferior  •court  The 
action  in  which  it  was  pronounced  did  not  conclude  far  pa;- 
meni  of  any  sum  of  entry-money  M'hatever ;  and  the  decree 
was  not,  and  could  not  possibly  be  any  thing  more  thana  meze 
prohibition  to  carry  on  the  trade  of  a  shoemaker,  wiihoitt  fivt 
entering  with  the  Incorporation.  The  pursuer,  therefore,  has 
BO  occasion  to  set  aside  that  decree  in  order  to  entitle  him  to 
demand  repetition  of  that  part  of  the  money  which  was  unvar- 
Dmtably  exacted  from  him. 

2.  This  is  in  itself  a  competent  action.  It  raises  no  genenl 
question  as  to  the  Incorporation's  right  to  exact  a  certain 
amount  of  entry^money  from  persons  claiming  admission.  The 
pursuer  merely  claims  to  be  restored  against  what  he  has  rea- 
son to  believe  was  an  abuse  of  tiiat  right  in  his  particular  case. 
The  defenders  do  not  pretend  that,  without  any  authority  from, 
and  still  less  in  opposition  to,  their  charters,  bye-laws,  or  eita- 
blished  usage,  they  were  entitled  arbitrarily  to  fix  the  amount 
of  entry-money  exigible  from  the  pursuer.  The  questiea  if 
not  whether  the  Incorporation  had  rig^t  to  make  a  bye-lav'  in 
virtue  of  which  the  sum  in  dispute  might  have  been  demand' 
ed ;  but  whether,  in  fact,  there  was  any  such  bye4aw,  or  other 
competent  authority,  for  the  exaction  in  existence.'  And  it 
is  absurd  to  say  that  the  evidence  of 'such  authority  ia  only  to 
be  obtained  through  the  medium  of  a  declaratory  prooen  he- 
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fore  the  Supreme  Court.     The  case  of  the  Incorporation  of  n  June  IssoL 
Ple«htot>f€aas^oirt>.  Watfioij^aOth  NovemBer  1824,  is  es-   ^— -y-^ 
seiitiUiy  Afferent  from  the  present,  the  question  'there  raised  corf^^'of 
in  the  infiirkhr  court  ETabstantially  being,  whether  the  charter,  Ghsgow. 
bye-laws,  or  usage  of  an  ineorporation  impoitecl  a  right  in  the      rTT' 
pttftj^  to  demand  admission.  proceu. 

3.  There  are  no  grounds  for  the  plea  of  homologation  or^^^^^^' 
personal  exception  in  bar  of  this  action.     The  acts  or  acqui'es-  pumur^t 
oeikce  on  which  that  plea  is  founded  took  place  while  lhe'pur-1>l«s^ 
sner  wad  in*  ignorance  of  the  Incorporation's  ezafition  being 
w!th<mt  any  la\*HM  warrant ;  Ersk.  III.  3,  47-48,  64 ;  Car^ 
riA  v:  Garae;  ftth  Aug.  17/8,  (Mor.  2931) ;  Keith  »,  Grant* 
aiiff  Oftert,  14th  Nov.  1792,  (Mor.  2983.)  ^ 

The  Lord  Justtce-Cletk  was  of  opinion  that  the  first  inter- Opinion  of 
locutor  of  the  inferior  court  was  the  correct  one.     It  was  hof^*"^ 
n^d^sury' to  tet  aside' the  decree  in  the  complaint  at  the  in- 
stliiicie  of  the  Incorporation,  which  contained  no  conclusion  for' 
payment  "of 'any  sum  as  entry-money.     Neither  was  there  any- 
gnmhd^or  th'e  plea  of  homologation  or  personal  exception,  in> 
bair  of  the  pursuer's  claim  of  repetition  of  the  sum  in  question, 
'LMt'Ot^nglettlg  was  of  the  same  opinion. 
^'lA>rd''Titmill!/  thought  this  a  case  of  some  nicety.-— He 
cohcun^,  however.  In  the  preceding  opinions,  that  the  decree 
in  the  application  by  the  Incorporation  did  not  stand  in  the 
way  of  this  action.     But  he  did  not  think  that  the  action  was 
truly  of  the  nature  of  a  condictio  indebiti,  which  no  doubt  was 
competent  to  an  inferior  court.     What  he  understood  the  pur- 
suer to  maintain  was,  that  the  Incorporation  demanded  too  much, 
not  only  from  him,  but  from  all  other  entrants  ;  and  what  was 
this  but  a  challenge  of  the  Incorporation's  right  ?    If  the  pur- 
suer was  entitled  to  bring  this  action,  every  other  member 
might  do  the  same;  so  that  the  right  of  this  Incorporation 
would  for  ever  remain  uncertain.      As  the  pursuer  did  not 
rest  his  claim  on  any  pr6bable  mistake  in  his  particular  case, 
he  ought  to  have  proceeded  by  declarator. 

Lord  GtenUe  was  of  Lord  Pitmilly^s  opinion  as  to  the  in. 
competency  of  the  action,  supposing  the  pursuer's  real  object 
was  to  challenge  the  Incorporation's  light.  Biit  his  Lordship 
fleemed  equally  clear^  on  the  other  hand,  that,  if  the  party  was 
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N^m 


Porteou«  o. 
Covdiners  of 
Glasgow. 

JurUdieUan, 
Frocett. 
M^rgh  RojfdU 

JttdgmenU 


U  J]fP6  J.^-  8eri<M]fl  IB  ttiaiiitaiiiiiig  tlist  the  aDegeS:  b;^e4ttir/  W  v^  rf 
which  the  exaction  wius  said  to  ltav«  been  made, 'did  not  ent» 
and  that  all  he  insisted  fiir  tras  evidence  of  il8  eoSabeatifi,  tb 
action  would  not  be  inoompeteiit,  and  he  wooM  be'enftkdti 
the  proof  allowed  by  the  first  interlocator  of  tto  ^aaagiatoalefc 

The  Court  pronounced  the  following  inteiiociltor  :-^  Hah 
^  ing  heard  counsel  fixr  the  patties,  and  karing  sperid^'  eon- 

<  sidered  the  minute  now  given  in  by  ihm  advodilvr,  yJMS/Sn% 

<  that,  if  it  shall  appear  that  there  existed  a  bye-law  ef  thi 
^  corporation  j»rior  to  the  date  of  his  entry,  or  a  lot^'eitiUJUi 
^  usage  authorising  the  exaction  of  the  vate  of  eMry-tboMf 
^  actually  paid  by  him,  such  bye-law  (or  usage) S»^U  fiifte  m  A 
^  fectual  plea  of  incompetency  in  defence  aga&tet  ifte'^iiMl 
^  action;  remit  the' process  to  the  magistrates  of'Gbag^i 
^  with  this  instruction,  to  recall  theii*  inteHodutdt  of  AeMi 
^  of  January  1820,  and  subsequent  interlocntiin  «6dqMMl 

<  of,  and  to  return  to  their  previous  inftedoeoldr  Mf-IMi 
^  November  1888,  and  to  proceed  furdier  itt  VtLe  idaamwtb 
^  them  shall  seem  just,*  with  power  to  difa^bee  tf^'dte 
of  expenses.  •»••'.. 

Lord  MedwTh  Ordinarj.         V<x  the  IP^Bimer,  P^mi  ^n^'fJ^^) 
inmmnMeiU       u#w  C.  tf oi^dm,  W  6.  Agfnit..  .    gorthlDrfwiifc 
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t ,  "Cpi/A  a  banb^  mad  Jki^^iff^  Jimv  Pm^fhs.  (ifterffi(^rd8,  be^  $6^   ^rv:^?' 

»  f9^^e?.%Q^teMa€!  <j/r  1^^  tru^f^j^p,, either  un4er  the  etafute     '-r— 
J,^^,  <:.  1,8,.  or  at  common  lau;^  although  it  wg9  alleged    '?«?*r«M 

.,.  <;^ajJA6,  pa^tn  ,9^04,  in^oiofffkt  at  the.  time, the  tn^uctian 
,,tpma,enteired  into^  bt^  npt  tAai  the  cautUmere  toere^  in  thfi 

,,.kfffifcledgi^qfsHchiM0h^npjll. 

;Tjid  pnysner^  a3  ticuBtee  on  the  sequestrated  estate  of  David 
mwltpny^vaiaed  tl|e  present  action  for  reducing  and  setting  aside 
H.salpjor  deUnerjr  of  goods  by  th«  bankrupt  to  the  defenders, 
:lMp.<h(PD4wKr  .^'id  hrotbisr'ini-law,  to  seciire  them  against  the  lo^ 
<lhfy.>rq^iikely  to  sust^iMn  as  cautioners  for  the  bankrupt  in  m 
;fMk-«fMl^  irith  the  Conuntrcial  Bank.  The  action  wat 
;lmod<4  W  the  act  1621,  .as  being,  a  transaction  between  con^ 
Snft  48|id  jcoiyfide^t.persons  without  an;  just  or  onerous  cause ; 
nod  al^o  tfx  common  law^  as  having  been  a  fraudulent  tra^sa^ 
tipstent^rfd  in^  with  the  bankrupt  when  he  was  in  insolvest 
curcumstanoesy  for  the  purpose  of  giving  the  defaiders  an  ipiw 
ioe  preference. 

•  .lin  neqffvis  ol  the  mtiom,  Ae  pnisuer  stated  u|ion  record^ 
4hift,  in  Mttf  jl8a7>  the  bankrupt  had.  ordered  goods  to  the 
anomit'of  L;aOOO<Hr  L.4000  from  different  plaeeeki^Eil^laiid. 
That,  prior  to  this,  he  was  in  labouring  circumstances,  and 
was  at  that  time  quite  insolvent  That,  in  the  month  of 
AiqiUat,  he  was  unable  to  meet  his  acceptances ;  and,  upon  the 
S6th  of  that  month,  he  called  a  meeting  of  his  creditors ;  and 
sequestration  was  awarded  against  him  on  28th  September, 
That  he  had  a  eadi-aecount  with  the  Commercial  Bank  fot 
L.500,  for  which  th^.4)#^^eni  wfi:^,ca|utionerB,  but  that  this 
sum  was  drawn  out  before  he  commissioned  the  goods  from  Eng-% 
land,.  -  Tha^,  tf  relieve  the  defenders  of  their, c^utionarjr  ob^ 
ligation,  the  bankrupt  had  ddivered  over  to  them  a  quantity  ef 
these  goods  to  the^i^lju^  o^  h,Sfp,iJH,J^^j,  1837. 

Pl(9^iitmBfA9ijiy  1^  .Thattbe  tinmsaei.  Pursuer*! 

tWwas  reducible  under  tibe  act  1621,  in  respect  it  tras  aa 
.«U«it^t|<iRU,  yuidt.  1^  l^W^  '^  <^4epit  feno|i%  witho«l 


Digitized  by 


Google 


7*^. 


ixmusnossiom  xhb3 


Noi;U» 


15  J«ae.  l83A.ti|i.Q,jHfit^M<IN^«9M9f]r>'^^ 

ton,  &C*      ,  J- 


Pur8uer*8 
Fleaa. 


been  obtained  ^y  apei^m-^adbl'ti^toifnjrjff  ^ih^lB«fce^'»iaii^i> 
4TaQsferenco  of  these  goods  having  been  iDegdly  made  by  hiOy 
whi}e  ixiBolv^iTt, OA  fleomfty  of  jpiioT'iMM^  mbttntliii>|vd$aAik 
of  1)]9  oreditois  ^jt  ^ larger  ^Giwii-^r.  •€igranH.9tki'*No¥;471l 
(Mar.  951 X;  Blaikie  o.  BQb«moiiy9th  MaMi<  X7«lt(ilfcrj 
887) ;  Bro^dfoot  v,  Lc&tb  Banking.  Comfmn]^  BtLtDds.  JlAk 

For  the  defenders  it  was  rtatod---^Tha^  t|i<ff  ^w^ir^iMSmm^ 
to  the  Commercial  Bank  for  L.500  to.Oavid^£[tttlpm  :  iaHtf 
1827ji  the  Bank  called  upon  the  defendersttO^piiQrfstb&MriMB^ 
the  bond,  witli  interest    Upon  api^yiag  tp.  Iihf  twililfn^i'totift* 
lieve  them  of  this  obligation,:  he  aaid  he  could  n^n^fmhema^. 
pay  up  the  amount  of  the  oai^-4&ccouiMi4  tt^ut.he»4^UMQeMMi 
goods  to  that  value  in  relief  of  tbeir  cauti^>iW7.4ri^^pili^ 
upon  which  tliey  paid  the  bank  (lie  amount  i^f  tha^li^tid^*"  ttvl^ 
ton  was. sequestrated  in  the  month  of  Sq>temhMi,thwyite 
The  defenders  do  not  know  that  the.,gopd»  ^'.isi&^iMi:^' 
them  were  purchased  by  the  bankrupt iA SpglandMAnekpii 
for ;  and,  ajt  the  time  he,  delivered  thte  .gqod&^tarthpia,  itUffii$ 
'  not  admit  that  he  was  insolvent  or  in  lahouiring  ^wcvaoMfOm 

and,  at  all  events,  if  that  was  the  case,  ithey.  wen  -m^sAf^i^^ 
noraatofit,  .    ,  (  ,,...... 

■     ,  •  •  :'•.-.•«;.«■•-■' 

Befender's  The.  defenders  fterefore  plsaded^^.  Kven  i|.  ^  panhav 

in  question  had  been  fmudukatfy  made  .by:the'  bttDknipty  -ai 
if  the  property  would  not»  on.  tim  ^Jsound^^bav^i^minid^ftfttB 
the  baJakrupt  himself  or  to  thepuwier,  ^MbtiOik^vkhmni^ 
an  onerous  purchaser  or  bona  fidie  acK|iiJMr:  oouM  not  havetat 
affected  by  such  fraud.  .  .    r|       - .  •' 

II.  There  is  no  roomfor  thecbaUenge  of  dMBtmBsfo^thi 
goods  on  the  act  1621,  thaet  transfer  hating.  bMi.  made  fcr« 
sufficient,  onerous,  and  bogsa  fide  9on8idei:ati0ii.i  -     *    •  *;  •  < " 

III.  The  challenge  at  coiomon  law  is  etiMlfy  esshpdrii 
Ther0  was  no  fraud  de  facto  in  ^he  tjran«a4$Moni. .  l^OjaUi^tdpsBi^ 
solvency  of  Ds^vid  Hutton,  from  which  atebe  fiEandi  ii  in^i^ 
isnottruei  «n4i  berid^i  it  ir^not.jMfidfiatil^M 
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vency,  whfle  it  iwiirioatiaiitg  thd Jlrobc^ 'of  ^  'rtiaHetejgfe'<m  ftte  ^  '~'^^' 

prrfBtettcyriwiilA'hB  (MgBJaqmtJrf  '  •  '  — ^^"~ 

•  'ui  '   i   '!•    n    ■  i'  -    *  *      '  *  loWMfriqW. 

'Thfi  LixfA  OnUdsry  .prov^imc^  the  JfoDo^mg  int^loctttor '  ' 
an^npfe  :->M/'FUab,  that  diis-vedrntioii  kr^ted  on  two  grbUnds,  * ' 
1.  Gln*tbat.liraiiohi4iC  th6  aet  1631,  c.  18,  which  is  Erected  - 
agaiiUM;  aU^atlcntfi .  ^lo  conjanot  and  •  confident  peitons,  with^ 
out  just,  true,  and  necessary  causes ;  and,  2.  On  fraud  at 
MmmOH'fattr  $  'fi^i'  a»  to  tiie  first  ground,  that  it  is  admit- 
ted-fliali  the'deC^nd^^rs  are  conjunct  and  confident  persons  to 
AieAMiilonipt)  aod  thattliere  are  creditors  whose  debts  were' 
ooatrtcAfd-fiiwr  to  the  transactions  in  question,  for  whom  the - 
pRinRMris  etfthlecf 'to*  act  $  and  finds  tliat  it  is  also  relevantly' 
airofi^  that  di^'bankmpt  was,  at  that  date,  in  an  actual' 
state  «f  insolvency ;  hut  finds  that,  according  to  the  pursuer^s 
statetnenUfin  th^cofndescaidenciB  (arts.  4,  5,  and  7)  the  trans-' 
aation  challenged  consisted  in  the  delivery  of  goods  to  the^ 
defender,  *'in  order  4o  relieve  these  defenders  of  the  dau-' 
IMMai^  oMi;gatioii^  for  a  cash-account  of  L.dOO,'  which  sum' 
hud  been-  all  drawn  out  by  the  bankrupt;^  finds  that  it  is 
settled  law,  'that  *  a  security  or  conveyance  granted  in  sa-' 
iisfiBietion  or  seourity  of  a  prior  debt  is  for  a  true,  just,  and' 
necessary  cause,  in  the  sense  of  this' act ;^  Bellf  11.  189; 
therefore,  finds,  that  the  &cts  averred  in  the  record  are  not 
nelarahit  to  support  a  reduction  on  the  act  1691,  though  the- 
tnaasadtion  might' have  been  liable  to  reduction  on  the  act 
1696,  if  the  bankruptcy  had  taken  place  within  sixty  days;' 
fitiis,  with  r^avd  to  t^  second  ground  of  reduction  pleaded,* 
that  there  is  a  considerable  discrepancy  between  the  aver- 
ments in  the  summons  and  those  in  the  condescendence ;  and, 
IB  respect  that  die  puf^uer  was  specially  required  <  to  gite 
in-acondesceBdenoe^f  the  facts  and  circumstances  he  aveM 
*  and  offers  to  instruct,^  finds,  that  tiie  L<»tl  Ordinary  can 
oalyjittdge  of  tihe  relevancy  of  the  case  as  ofleredto  be  proved 
fronv -the  terms  ot  the  revised  condescendence;  iSnds  that,' 
though  the  ^wsuer  has  relevantly  avefred,  that,  At  th^  date 
oC'tfaBtraasaction  challenged,  the  bankrupt  was  in  a  state  of 
^^isolvency,  it  is  not  averred,  either  in  the  sununons  or  in  the 
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eondefCMdenee,  that  ike  defenders,  cr  eitber  of,  them,  won 
aware  of  his  insolvency ;  and  it  is  not  even  precisely  assert^ 
in  tlie  condeBceadenoe.that  thp  bankmpt  l^inmelf  was  then  in 
the  knowledge  of  it ;  finds,  that,  though  it  is  averned  in  flw 
summons  that  the  bankrupt  made  the  transfer  of  the  goods 
to  the  defenders  in  contemplation  of  impending  bankruptcjr, 
and  foe  Ae  purpose  of  giriag  the  defenders  a  prefenence  over 
his  other  creditors,  these  averments  are  not  repeated  in  the 
oondesoendence ;  finds  it  admitted  by  the  pursuer,  that  a  de< 
Biand  had  been  made  by  the  Bank  on  both  the  defenders,  as 
caotioaen,  for  payment  of  the  sum  in  the  c^sb-acpount ;  and 
finds  it  stated  by  tiie  pursuer  that  it  was  at  their  reqn^  that 
the  bankmpt  agreed  to  deliver  over  the. goods  to  them; 
finds  that,  under  the  drcnmstancesy  the  defenders  were  ea- 
titled  to  demad  rdief  of  their  eantionary  obligation,  and 
were  entitled  to  take  security  for  their  own  protection  hj 
goods  or  otho^ise ;  and  finds  it  not  averred  that  the  goods 
were  made  over  at  an  imder-valve:  And,  on  the  whok, 
Finds  that  the  filets  condescended  on  and  ofiered  to  be  proT- 
ed  are  not  relevant  for  establishing  that  the  transaction  hj 
whidi  the  defenders  obtained  possession  of  the  goods  in  (peh 
tion  was  fraudulent  or  collusive,  and  liable  to  reductidn  oa 
that  ground :  Therefore,  sustains  the  defeneea ;  assoilnea  the 
'  defenders ;  and  decerns ;  finds  ezpences  due;  and  allows  an 
account  to  be  given  in.^ 

^  Note^'^Ther^  is  a  statement  in  the  supamon%  that  the 
goods  were  originally  purchased  in  England  with  a  fraudo- 
lent  design.  This  is  not  repeated  in  the^oondescendenoe. 
But  it  is  evident  that  the  pursuer  would  have  no  title  to  le- 
claim  the  goods  on  this  looting  for  the  benefit  of.  the  general 
body  of  creditors^ 

'  The  pursuer  referred  to  the  cases  of  Grant  v.  Grant, 
1748,  Kilk.  and  Blaikie  o.  Robertson,  March  9.  1781.  But 
in  the  first  the  deeds  were  framed  in  fiirthenwce  of  a  fiaodii- 
lent  design  to  cheat  one  creditor  by  alienating  the  whole 
property  to  others,  while  those  other  deditors  were  adpag 
no  security,  and  were  not  even  aware  that  the  deeds  were 
made.  The  second  is  a  case  which  manifestly,  related  to  an 
indirect  contrivance  to  evade  the  secognd  part  of  the  act  1621, 
relative  i»  oonveyancea  to  the  prejudice  of  diligence  alreidr 
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*  begun,  fitid  Ib  iteteired  to  under  liiat  liead  by  Mf  %i%  vol.'ii.  is  Svn^  itM^ 
i  p.  204  '       '"-^'"^^ 

^  The  caM  of  Biwifoot  v,  Leith  Banking  Company,  ^ll^f^&J^'^^ 
^  9- 1808,  was  also  mentioned.     It  Is  a  case  very  analogous  to  ■■ 

*  the  present,  and  apparently  nrach  stronger  in  fevoor  of  the  re-    ^•nhmft 

*  duction  ;  and  the  observation  as  to  payment  in  cadh  appears 
^  to  the  Lord  Ordinary  to  be  of  no  importance.  Thft  dilfe* 
^  renoe  between  a  security  and  a  cafili  pa3rment  is  of  great  ha* 
^  portance  in  an  action  of  reduction  under  the  act  1696;  but 
^  where  that  does  not  apply,  and  the  question  is  upOn  fraud  at 
^  common  law,  the  Lord  Ordinary  does  not  see  that  there  is 
^  any  difference  between  the  one  case  and  the  other,  if  there 
'  were  a  relevant  averment  of  fraud  otherwise.^ 

The  pursuer  reclaimed ;  and  when  the  reclaiming  note  came 
to  be  advised,  his  counsel  stated  that  he  did  not  insist  in  the 
action  in  so  far  as  libelled  <m  the  act  1621.  But  as  to  the 
discrepancy  between  the  summons  and  the  condescendence,  as 
the  summons  formed  part  of  the  record,  the  pursuer  was  en- 
titled to  the  benefit  of  the  statements  which  it  contained,  al- 
though not  repeated  in  the  condescendence. 

Lord  President — ^The  summons  is  no  doubt  a  part  of  the^>plnl<«  ^ 
record  to  the  extent  of  the  conclusions ;  and,  if  a  party  holds  a  ^^ 
summons  as  conclusive,  then  a  condescendence  becomes  unne- 
cessary ;  but  where  there  is  a  condescendence,  then  that  su- 
persedes the  statement  of  fects  in  the  summons,  although  the 
summons  still  remains  an  important  part  of  the  record  in 
regard  to  its  conclusions. 

Lord  Gillies. — ^The  statement  of  fiicts  contained  in  the  conde* 
soendence  supersedes  the  statement  in  the  summons^  It  is  upon 
the  statement  of  fects  in  the  condescendence  and  answers  that 
the  record  is  closed.  I  think  the  interlocutor  ef  the  Lord  Or- 
dinary right  on  the  merits.  The  goods  were  ^ven  in  security 
of  a  prior  debt,  and  the  party  at  the  same  time  was  believed 
to  be  solvent. 

Lord  Craigie. — I  think  it  unfortunate  that  the  facts  of  this 
ease  have  not  been  more  fully  brought  out,  although  on  many 
of  the  important  fects  the  parties  do  not  appear  very  materially 
tedifi^^   The  question  must  be  chiefly  decided  on  the  common 
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16  June  1830.  law.'  At  the  time  the  transfer  was  made,  the  b&nkmpt  mmt 
have  known  hifnsdif.to  be  kaoIteatMndeeS'the  tnuSsActiiMiJ 
afibiids  real  eridaiae  of  thi^^and  if  be  bad  paid  tibe  UMain 
readlgr  mMey  to  eoiyivMlt  and  confident  permig  the  Ml  snow 
owing  to  tbem,  the  Iranmction  woukl  hai^e  be«i>«redtt<Mew< 
But  the  bankrupt  did  ittore  dian.  this ;  he  allowed  hiefiiarf8l» 
B^lept  firopi  the  goods  recently  purchased,  sacdh  quattlitgr  as  tfr 
the  invQice  prices  was  sufficient  to  paj  the  debt ;  thos  not  Mif 
sacrificing  the  expenee  avd  risk  of  transnittiBg  the  gMds  fsmst 
^gland  to  Scotland,  but  also  the  profits  arising  from  the  9^^ 
If  the  goods  had  thus  been  transferred  bdowtlveir  tmefukie,' 
the  transaction  would  &U  under  the  act  1621.  Bvt,  at  asf 
rate,  it  appears  liable  to  challenge  at<;oDimffli  low. '  Thb  ▼>» 
decided  a  few  months  before  the  date  of  the  act  lfi96  (807111- 
geoj^r?  2Qth  Jan.  1696,  FounL)  where  ^  •  pevsoninstilveAt, 
'  but  against  whom  no  dtligenee  was  doae^  htrring  >Made  1 
'  diq)osition  in  favour  <rf  hb  near  ivlatioins,  •  for-  sef urityi  aprf 
*  p^ynaent  of  debts  owing  to  them,  neglecting  Im  other  mmi 
^  creditors,  this  disposition  was  found  ficandiikfat,  and'tker^* 
^  fore  was  reduced."  The  effect  of  a  deed  in&vous  of  bonjvict 
and  confident  persons  is,  1.  That  the  near  relations  are  sopi- 
posed  to  know  the  circumstances  of  the  insolvent  penod ;  buB, 
2.  That  the  insolvent  person  either  must  or  ou|^  to  know  iiii 
real  situation,  so  as  to  render  all  partxes^  in  &alt  wbeit^  a  pr^ 
fere;nce  is  {^ven.  The  cases  referred  to  in  tftel^t^  Odtinar^^a 
note  are  certainly  not  directly  appIicaUe,  but,  akmg^with  otbeis, 
tbe}"^  go  far  to  establish  the  principle  that  the  statuties  1621  aad 
1696  are  not  considered  as  penal,  but  as  r^;nedial,  and,  tbere^ 
fore,  entitled  to  a  libc^  interpretation,  and  9ot  to  bfe  conttter- 
acted  by  tratisactions  which  may  not  appear  to  fell  within  their 
precise  words.  The  act  1696  was  chiefly  intended  to  point 
out  the  standards  of  public  bankruptcy ;  and  except  as  to  the 
retrospect  given  to  public  bankruptcy  for  60  days,  it  does  no 
more  than  publish  what  was  the  general  sense  of  the  law  be^ 
fore  the  enactment  was  passed.  Taking  all  the  circumstanoea 
of  this  case  into  view,  I  think  there  was  fraud  on  the  part  of 
the  bankrupt,  and  that  the  transaction  b  reducible. 

Lord  President — ^Theparties  are  not  insisting  on  the  act 
1621  now. 

Lord  GilUee. — I  do  not  see  this  case  in  the  same  light  a« 
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Locd  Cnu^a.    The  act  1691  doee  not  apply.   Ind^ndcsit  of  15  ji^  1830. 
tb^it  heiug  wyw*  departed  from;  h  ie  not  wetteA  tbat  the  party  •  ^"-nr^ 
lofxV'tbaA  he  wa^mnaolventrirdiniistanees  at  the  t^      '^^tov^Vc. 
qufffltiQn.^pDMB  lo  be^  who  v  to  be  oonmdered  in  bankrupt  cir-       — .* 
comstanees?    The  act  1696  deckres  ^kte  eireumeitances  from    ^«|*^«|«V^ 
which  alofte-baiikraptcy  can  bemferred;  therefore,!  do  not  opinion  of 
thUk  any  deoiaion  prior  to  that  can  now  be  listened  to.     It  Court. 
ia  oen&iaed  that  this  eaae  does  not  come  within  the  act  1621 ; 
aod  tfaen,  aa  to  Ae  act  1696,  it  must  be  admitted  that  there  was 
notaotoyr  bankruptcy.  Bnt,  even  if  the  party  had  been  aware 
of  .his-  inaolVency,  that  wovid  not  be  suilicient,  unless  the  party 
wMirwhiDiti  hfr  ti^nsacted  was  also  aware  of  that  circumstance ; 
thetpoffsveftiiist- proceed  on  fraud,  not  merely  of  the  party 
whd'adl8,"bvt  of  the  party  who  buys.     If  the  defenders  were 
n«t«lvraffe  of  'thb  insidvency-^^uid  the  Court  cannot,  at  cotn- 
mna  law,  presume  tfaey  wero-^we  cannot  hold  the  transadtion 
frmfhleiit  air  their  part ;  and,  therefore,  I  do  not  think  the  c^ise 
quoted  by  Lord  Cmipe  appKee. 
Lord  Balgray.*^!  look  at  the  case  precisely  in  the  same 

1j^  Crmgie.'^lS  the  goods  were  sold  below  thdr  full  value,' 
diei<e  is  a  presviaqption  of  law  against  tile  transaction. 

£orcI  Presiddni^r^K  they  wished  to  reduce  the  transaction 
against  the  defenders  at  common  law,  they  should  have  avehred 
that  the  defenders  were  parties  to  the  fraud.  " 

Ti^  Odurf  adhered* 

t#>rfJif«»i0wttR  (Winery.  AcL  P.  JJoftw^liwi.  Oe^ps  T&i,  Agenu  Ah. 
Sof.-Gen-  (flop^J  Jamuwn^  /«9ry.  CampMl.wf  Maek  €md  MUMt 
md  MiiUri  Agent».  A  Ckrk. 
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fS4  BECTStONS  OP  ¥Hk  mink 

SECOND  DIVISION. 

No.CL.  10  Jiim  18301 

Mm  cooper  akb  HUSBAND 

STEELE'S  TRUffTSSS. 

PAasKT  ▲»!>  Chicd. — A  father  bring  debtor  to  hie  iMMnb 
for  their  mother"  s  share  of  the  goods  in  cemmuniom^  aid 
being  able  to  maintain  them  by  his  bueinese  in^  Ms  MM 
Toaik  oflifsy  is  not  entitled  to  impute  their  board  atsd  A 
ment  in  eMnction  of  the  capital  of  their  cMme  agaitut 
him,  but  only  to  set  it  ^against  the  interest  aceruk^  en 
it  during  the  time  that  they  are  alimented  by  hioK 

A^DBKW  Steele  was  a  grocer  in  Dnndee ;  and,  hy  means  d 
Ida  tirade^  was  enabled  ta  live  in  eoMfaarstivdf  eaqr  meOBk- 
atances,  keeping  two  female  servants,  and  Iiaiving  nalixed  aoeMi 
capital  by  his  bu^ess.  At  the  death  of  his  first  wifir  in  1806^ 
his  moveable  property  vas  worth  neacly  I«.1800  ;  a  dsiim  iu 
onethirdof  which  devolved,  in  conseq^uenceef  that  tveaatf  upon 
his  six  children  by  that  marriage.  Ste^  afterwards  married 
a  second  ^vife,  and  had  a  fiimily  by  her ;  and  at  length  (Sed  in 
1826,  having  executed  a  genend^seMement,  by  wIdA  he  oaa> 
veyed  the  whole  of  bis  property,  herMaMe  and  movenM^  to  , 
trustees,  for  the  purpoto  of  edticating  his  fninor  children,  and 
of  ultimate  division  amongst  the  whole  of  his  &oiily.  | 

Mrs  Cooper,  who  was  one  of  Steele^s  daughters  by  his  fbrmer 
marriage,  brought  an  action  of  count  and  reckoning  against 
her  fetther'^s  trustees,  concluding  for  her  share  of  the  goods  in 
communion  which  belonged  to  her  mother,  and  devolved  to  her 
at  the  death  of  Steele's  first  wife  in  1808,  with  interat  from 
that  date. 

The  pursuer  had  been  alimented  by  her  fiither  after  tiie  death 
of  her  mother  until  1818,  when  die  left  his  fiunily ;  and,  akog 
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with  one  of  Imt fblen^  took  up  hoii0O»aiid  oolnvifiooedbiimiMaiie  JwwMM 
aa  a  dre»inaker  in  Dundee.  ^•"■^y*^ 

The  defenden  pleaded  that  the  expense  of  edoestiiig  and^*^^^ 
alimenting  Mrs  Coeper*4ivipg>1lM(  ^ivie.ltet  die  remained  in  Trustees. 
her  &ther''s  funily  ought  to  hededncted  fiom  her  claims  agamst  p^ZTIL 
hu.eitate;  endthaty  in  the  drcumstanoee  of  Steeled  ^ffaiie,  CAOdL 
L.30  per  annnm  was  a  reaaonable  sum  to  be  allowed  for  that 
purpose* 

The  sheriff  of  Forfiaurahire,  be6>re  whom  the  acti<m  was 
brought,  decemedj^gain^  the  daGuidfrB  for  hS9*  19b.  2d.  being 
the  pursuer's  share  of  the  part  of  the  goods  in  communion  which 
l^dooged  to  her  ipotber  at  the  time  of  her  death  i^  1808,  with 
ilQtt^est  sii\ce  th^  date  of  citation  in  the  action.  Both  parties 
idyocaAed  th^  cause  firom  this  judgment — the  pursuer  on  the 
gr^und^  that  interwt  had  not  been  allowed  since  the  time  when 
she  ceased' t^  live  ia family  withhar  fether;  and  the  defenders 
ou  the^  gviwit  that  the  ei^pense  of  educating  and  alimenting 
the  pursusr  bk  her  &ther's  family  had  not  been  allowed  to  be 
hnputed  in  extinction  of  the  claim.  The  Lord  Ordinary  pro^ 
nounced  the  following  interlocutor  and  note: — <  The  Lord 

<  Ordinary  having  resumed  consideration  of  the  debate^  and 

<  advised  the  proossS)  advocates  the  cause;  decerns  aisainst  th# 

*  respoadepts,  &obei:t  M'Intosh  and  Walter  Shaw,  the  true* 
^  tees  of  ti>e  krtct  Andrew  Steele,  for  I..9a  19s.  2d.  sterliog^ 

*  with  lAter^^  ^m  31st  Pecember  1818t  and  finds  expense 

*  due. 

^  Note.— A  tutpir  is  not  entitled^  to  eneioad^  an  tfie  qapilal  of 
^  thepiifilforaKnsent;  but  a  curatormay)  if  necessary,  for  the 

<  minor's  outfit  in  the  world..  ChUdl^,  en,  the  djssolatioa  af 
^  the  marriage  by  the  predecease  of  their  mother,  become  credi-- 
^  tors  of  their  fiither  for  a  certain  share  of  the  goods  in  com^ 

<  munion ;  and,  if  they  are  forisfomiliated,  they  are  entitled  to 
^  claim  immediate  payment  of  it.  The  fother  is  administrator 
^  of  such  of  the  chil<hren  as  are  under  age ;  and  his  power  over 

*  the  debt  due  by  himself  to  them  is  modified  by  the  obligation 
^  upon  him  to  aliment,  clothe,  and  educate  his  children,  and 
^  reciprocally  by  their  obligation  to  support  him  if  he  falls  into 
^  poverty.  He  cannot  relieve  himself  of  his  obligation  by 
^  eiffXQ^cbing  upon  the  capital  (but  may  apply  the  interest  to 

this  purpose)  unless  where  subsequent  misfortunes  have  so 
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Pareniand 
Child. 


Befenden* 
Plea. 


16  Jtine  1830.  ^  reduced  him  that  he  could  not  po683>l7  alimeBt  and 

"""""Y^^^    '  them  out  of  his  own  funds.     In  sudi  a  ease,  probaUy,  the 
S^8  TW  '  ^^^^  ^^^'^  ^^'^  ^^"^  entitled  to  take  a  part,  w  even  die 

<  \Fhole,  of  the  capi<ai>dt6dli^);^  iliii.]^<^^oee.  Bat  hm  tibm 
/  IB  no  allegation  of  a  deficiency  of  funds.     When  the  fiitkff 

<  ceases  to  alim^t  the  child,  it  seems  to  follow  iidt>e«||MU 

<  be  liable  in  interest  from  that  period,  because  the  chBd  mig;ht 
^  then  claim  payihent  trhm  hi&,'  ^iitd^tte  oompensaftkm  br 
'  aliment  which  he  was  pr^vioody  entitled  to  plead  has  ceased. 

<  ThebUl  fbr  L'.99. 7s.'7d;'wa«  ^j^Diiil  4flC47Bttf artdi  IMH; 
^  but  it  does  not  appear  that  it  was  included  in  tiie  anomt  of 
'^-  Mr  Steele*s  funds  at  thie  time  ^hil^wift^Aeiii^  » .iSlieriWl 
^  Ordinary  at  one  time  was  iocKned  ta'faotd  Alfr.JUbAfiaU  ts 

*  Miss  Peacock  as  a  proper  -'-j**^'— -^-ri'fffir  anrt'ftitjftd  iItit 
^  to  Mrs  Cooper,  as  something  Kke  ^i  i4d|>]^tiQe'feii  i^Ait  a 

<  it  is  stated  (Cond.  Art.  7)  to  b«re\i*^^«iMMid*  te^^Nnri 

*  and  education,  no  dedueeloa'liRs\*bee^'4I]MiaUbv\#t,/M.Per 

<  the  furniture  trhich,  at  the  ^Mbnr<iriNtWr!-|Rtlisir«  lanii  kft 

<  with  the  elder  sister,  Mrs  Godper«i]kot«p«»iAj{f;te<4bHa* 

The  defenders  reclaimed,  and  pleaded — That  al'fMiirt  ii 
entitled  to  charge  board  against  a  child  possessing  a  sepusle 
estate,  or  means  of  its'o/wii,  bofMn^  immltmdt^l'^JBIMtk'tf^ 
56  i  Maxwell  r.  Brown,  iath'J«lyl66»irrAbfi^ria^«W); 
Irvine  «.  Irvine,  24<th'Juii6l7SS  fjfen  lil,4tf>ti^lw(  I 


J.-r-F 


Judgment         ^«  CWf/  unaniui6aslyj^efhsett(^6>M(e«-r  »..^rr? . 
The  Lords  exjMieBsM'tbmr'OttamnlsMafwMk'jtlis 
of  the  Lord  OMEn^lti'hitrvfeeie^nj.fii  //  i//;  to  v>.irji.v.t  • 


' ''. 


1   r- 


-  '■      ■    *-^:  iK^M^iho   'fdj  fir,   »fTOj?riT' 

T.;'»(    V.   jj   >*»  • -r,!-  t,,!,  •♦/,?  .•.'.t^r,  ft   , 
::. t.  i:i    •   i,'r «/  t{  m/Iv/  .jiiv/  r^ji//  •»  n  -  ■  ' 
;8  /.  .,/ 
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c»  V,  .  :    THOMi^  FATiEBSON 

"  ^  i  THOMAS  EDINGTON  AW  SON. 

'  'li9r^(2i^«i»i«ViB«d  9jfi»  ff  service^  for  three  year^  hp- 

'"  *iimif^lki0r<eA'^\a*wmkman*to a,fnanufa£ihir^ 

" »  >  Md  V'tgpjr^  ^  ^ettf  with  s^me  immaterial  altesraiiqnfi^ ) 

'"'heiug  tl>ftiiU»outihy*4m0  of  therpartnere^  and  signed  ^^ 

^th0VmUmamf\btBt  fUbt  0tt$»t0d  in  terms  of  the  statut^^. 

"  eMd  ik^'^ffkrae  .(Memd^beif^  aooeptedin  tcritiag^by  tk^-. 

'^^minfMifjf\fi^tifa^^  ibaf  U  did  not  constitute  a  binding; 

agreement  on  the  workman  for  any  part  of  the  etipviatedx 

^-  '-.-  i.   ••.  -  ••-    '  I..  .'     ,    .   .         .      . 
'l^B*  diii^genr  <inm  i&mAm  in  Glaflgonr)  received  the  fbU 
\0wk^^TsAtAteiffQiaBC'iiii^  (caster  and  pattem-maker 

in  FaHilrk)tNM^rig^ftiuli^^)i«tft  182ftn4-OBKTL£H£V>  I  do  Uere^ 
'  by  o£Eer  and  engage  myself  to  serve  you  in  the  capacity  of 
^  patteni-maker^  ipnmiqiBllf'itiAjberfigurad  nray,  or.any.oth^r 
*"tedatch  «A))ikte»iMHkingfiAiOim'0f«  va^,  under  tlie  superin-' 
^  ieudance  of  Mr  WiUiamfiCfl|ili(|D]id»  io^  ^^  ^space  of  three 

*  years  from  the  time  I  commence  with  you,  which  will  be  in 
«  Jttirjiailfifexlti'  for  AvWoriily^JwIigeB  ^  .Imenty^one  dulli^ga 
<-per  week,  and  ^lir^  ttoti8t^,VAcr  'Tlrifti^it^was  Uograph 
of  the  suspender,  but  unrigned ;  and  the  chargers  wrote  out 
for  his  ingnatore  the  Mlowing  copy,  containing  some  slight 
variations  on  the  ori^nal : — '  15M  August  18S8. — I  hereby 

*  ofier  and  engage  myself  to  serve  you  as  a  pattern-maker, 

<  principally  in  the  figured  way,  or  any  other  branch  of  pattern- 
(  making,  for  the  space  of  three  years,  from  the  time  I  cmn- 

<  mence  with  yott»  which  will  be  in  January  nezty  for  the  weekly 

Vol.  V.  3  C 
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7m  umcfosoHsviPTnBDJ      nd^uty^ 

17  Jvoe  laaD.;^  !m«M  d£lWihitsr^aBpi»thiifiiig8^  wMb^^B^yo/aiikiK^o 

'^  'V>r^  "  <  tnesfreB  house;  either  imypoi  0ffu^friitfBMB4  -br^afloir  n*' 
Edi^o^nr^Qft.  '  ^"^^  pMMb  per.atinamy  to  find  lA  imamiotiikyeMr  ^Mmt^ 

MtuwaCtmm  jgy^  g^^  ^3g  accepted  in  writing  by  the  jM^ndaMKi 
Zmw Aikaitoik.     The^imnpawlfr,  hon^eircr,  in^Septenbcr  fidloienif^  r^TCtB^D 
^rt&  P^'^  reepondents,  saying,  thst  hs'ittd  net  intend  'tot:€iite:ifll0^' 

their  employment  i  and  Jotring  MoonEngly  nfOMd' t»  ifo  !»> 
when  the  pmod  anired,  theebaigsfa^feeecnted  a  petUov^s- 
the  Judge  Ordtnaiy,  praying  ^uii  -die  cowpUa^  ;riiMU.li^ 
ordained  instantly  to  enter  into  the  service  of  the  chargen,  asd 
t<riUSl  tiw  ngi^BBient  cntoBid  info  by  IM^^-ftm^mtmiB^ 
Iw&ilingBo  le  do  viAin  a  short  time^  tMrvttnnt  «htM& 
\m  grouted  tost  oommittbg  hiuk  te  tlie  <ulUBiChi'rf-^liJig»' 
therein  tv  remain  till  lie  siMhl  find  sdEeiikiti  emttmttiMl^i^ 
shouidf  enter  to  the  dMsgers'faerrioef  andtii^fcli]  •tli 
vieot :  Fnrtheiv  to  find  th»  oempbdiper  liahbT^ii 
«r«rfng  fiwn  Oe  ^mnt  of  his  strtioes^  item .  tii^:ai0t<\#iiaiMf7l 
Ifil  the  time  he  should  enter  into  their  tmfiioynNirtfpitaMriiiy 
IIm  same  to  L.20,  andtofiBd>ihe0OBiiphmerdiiiilB^'in^«pn»J 
see.  After  some  ]^rocedare,  tbe  sheriff  found  ^  it  wkmaMk  kf 
<  the  defender  that  the  offer  of  aerrice  vaa  hnlngtHph-ef-to;? 
«  therefore^  and  in  respect  the  agWEnunt^rnrMdriif  liaiillil 
*  hdng  siibsequeBlly  sobBcriM,  liiil  ■it  liiflTii  in  shp  ■isiiiMi 
^  poifat  thei«En»n»  found  that  Ae  ■saaaAnwaiJcieelual'  ta  M 
^  the  defwder ;  repelled  the  deisneevaocordinglji  ;ted  i 
*.1iie  defender  instantty  to  eater /the  8emee£ttf>.tiie.i 
K  and  to  ftilfi)  the  es^ptgcanent  ^entend  lBlo»%iJni^  is  tffi 
tMfrf  the  eonehMolis  of  the  eonylaintt  audi  HaoB^^i^iM.^-. 
«  '    *  f-'     •  It.'  .7.!*u.':  il«irrr  ♦»>  « 

'  Under  Hda  jttdgment^  •  ahaqpanttriettsniirf  ] 
heen  given  to  Pateraon  to  enter  to  the  chargers* 
piesented  a  bill  of  suspension,  and  pleaded — 
PK^^^'  '  ^'  A  cratinct  ef  service  for  a!telr»ofyfla«8i(dubnBfyttJ€i. 
tsblMied,  so  long  iwttattef8are'OTtise^-ly;a:regifls^>pau 
writing  X  Caddel  v.  SineMrv  Sd  Jhme  iVf4§yiMUkL'med  Mug 
No.  10,  (Mar.  12,416);  Dele  o^i  IJWMhiiftomifihBii^Weft 
Company,  9d  Feb.  1829.  But  here  there  was  no  InndiBg  pio- 
^tiv0  agieemeirt.    The  helegiiphpe<Ev!o£ii|ieiav^^ 


Pleas. 


Digitized  by 


Google 


n^tsu/       cemfiriMQF^sKasioMa  7itt\ 


tb^ntl^ute..  /Bat  .ihkflMit bein^^dfrn^v  and^iKi v^.iiitoiFeatito^^ 
h»nBff:tgkm  ff^ke^k^Sernag  fa^nologitic^^t  ih^fswtfepi»fwm '    .—- ^ 

enlitledtomikl.>]M,-        •.•..♦■..„■•       .;"  ^      ''••'' '^'"'I^SJ?^^^  • 

iiar7'4rmelMAlitrvalift^  Vit'oC  ii  mfiritr  artirtoraMlMai^ 
e^QMBihni  at  tibe  ataMnrtr-.to  a  dMm  oiAnnfgm,  oil  Mt  toifr 

aiA  MPv^Ml^^afmifiitT  a  parted  o£7#an,'k^  iato^iyj  mi»^ 

siwikMn^oBiBiiailar  withK%'  '^  «  net  tev>into  Ibat  ll|0i»w 
AataMftti  dioidd  fce  duIy'witaMnd^  «r  mada  ifaobatwe.iii^ 
Uawmt'^ti  the  ^^tirtnttttf.  lalatire  to  aokom  daeck;  &]Faailr  oir 
Milmtyvto,  IDth:  July  1781^  (Mw.  5796) ;  CampbaU  9.  BaMii 
13thHiEti».i  1827^.r^..ani(  i>..>^  Dafei^.  Duvtartwi  Qlmk 
Woriii  GanqMijr^  Mb  Feb.  18a0;.fi£  Geo»  III.  €.  ISA;  4^ 
(iaa4lV^cM»§&    IM^tha  defiwder'a  liolosra{ib.la^ 
1^  sMviri^tioii  of  th0>ca|i7  auida  hf  Hut  clianiWB»  wMb  tbMi 
bdi#rapIiii^aQq^fciiift^  do,  ki  lmr»  cMstitfite  a  legularmidpcp^ 
IMureiagreaiiitet  hebMBB  the  partiesi    Aad,  at  all  a^eotsytk^ 
agfaaMttt^^teinp*  T^mnaL  ocHritmet>  aaj  be  proved  proiit^^ 
jlifej  at  by  Ae  8Hi|mdtf'e  oath;  aad,  ia  mkym^mAtis  biii^ 
iaf  ioii^liiflH:if  aoifiito  tlw.wbofepariod,  at  hmt  iav  w^  year^ 
,tfli  Tb^aOflfieiidar.liBviag.aataMdiatalAas^^ 
ihHTginmj  bemavboaod  sfMBiaUy  to  «a|jie9mt»th4t  tgr^MPilWtf 
joid,  AU]|i9dda4ai^ao,-tba.phenff. bad  fall  fmw.  ^^^imn 
faini  to  implemeat,  in  terms  of  the  decree  how  oomphuoed  of; 
m^k6  mm  wi^  diffeiaat  eliMtictftfrani  ui::oDdiaai7iwi«kn)aii 


.  The  I^Dfd  .Ofdinary  swtauied  tbe  raasws  of  aaap^isiQii ; 
S  Mipaa^ed tba  letteva  wpUoiteir ;  aad  decanted.;  tmKms^ 
fi  tbe  cbaafem  tapn^e^  ia.liiair  actira  o|  dattiafl^  bffiar#  tbn 
j|.igferiantwiui»if  aaadTiaed/.&d  ^ 

.,...   .......  ••  .      ,     .       J 

^i  TbflicMriimibawiigwdafaieAn-  »  .     ...    .     ..? 
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790  DECISIONS  OV  THE  No.  161 

17  June  1830.     ZomI  JBol^dM^ -flftid^-ii^hftt/lto  ((»i^  of>  gi^ktlmpar^' 

""^^r^^     tMe(f ;  Init,  itt  M«r  d^iirtiMi,  th«: Lovd  OffltaMy^lMMl  nM;  fiat  ^Ae* 

Edingtonr&c.  matter  6ttUts  prdper^^tiiig*,:  <ftlk)''^iere'af)9^^  W'b^iibaie'i**' 

cbnsrateiu^  In  thfe  iMt^rlbcuMr.  <   If  it  ura*  th&  opinMl  #f'  Iw 

3^taa/  con.    i^rj^ip  that  tb«  writings  fbunded  on<  M^stitsted  >  a  biniiiig^ 

iAfeu$PiBmun:iAi\gA^iHm\  «htt«  ioilglit'to  havo  been  an  expi^sa^fftttUog'tD  this 

'l^^^  efl^.    On  the  other  hand^  if  H  wlis  nae  8(s  thet«  •ewM  be  no 

roofiiibl^  the're»ervat}iMi  ofdtmagto. '  '  "> 

C^rtT"  ^^      '  "^^^  ^^^  ^"^^  f^^  ^  eonsidemtioti,  Oe  fiM,  ^odicr: 
the  oMfjgation  founded  on  wm  pcr«e  btadtBg  tipotf  <lke  gaapta*-' 
der.    With  regard  to  an  iiniigtted  holograph  mlaim^  lius  so 
donfot;  DHiere  writing  was  neeessarf ,  reqUiidkhoiBcdogattofi  vto 
reoder  it  eflfeetuU ;  hut  it  teqnired  gfoM:  detfteriitioli  «i  dhk:. 
oide  how  ihr  a  contract  far  aet^kNS,  aiich*  «a  tbooM  in  qnca^ 
tlon,  reqnii^  to  be^  attested,  in  terms  Of  tbe«t«tiilei^  t»*iiMfaa" 
it  bfaiding.    If  the  writings  here  foundot  on  did*  notiieomtitalie^ 
8  legal  obligation,  the  sttspender  ought  nt  tMice"tb>  haw  1 
aasoikied,  and  there  eonld  htfvre  been  no' room  for  'the- 
THtion  of  the  claim  of  damages,  which  oonid'oill]r> 
the  snppoditioii  that  an  effiMJtual  agteenettt  Had'hsei^  eitteted 
into,  and  not  ft^led«    But  diere  was  great  diAoBlljr  inf  dis 
case  from  the  natiire  of  the  oontracit,  whiob  miatad<toiMiiii*. 
factoring  services.    There  eouM  be  nodoabt  that^  io'eaaes  of 
this  nature,  the  pirovisiotts  of  the  stntnto  1681  haA%een  do- 
parted  from  in  practice ;  and  in  most  manvfiwtoring-idittricti^ 
and  patticnlariy  nmong  the  highrar  classes  of  worknken^  tKe  prii^-^ 
tice,  where  the  engagement  was  to  be  for  s  term  of  yemn^  was 
to  keep  a  book;  ki  which  thcmanager  of'>the  ooneeni  'inoerted 
the  teMm  and  Oohdilions  of  the  ^soatraot ;  anidj  wbs»  this  entry 
was^  subscribed  by  Che  managelr  and  wbrinnM,  the  oootiMI 
was  consldferiHt  as  Unding  andooioliidAd*)  this' W«s tile  pnie- 
tice  also  in  •coUieries;    The  Lord  Ondihary^^heifefcto^totighe 
to  hftV^  ftund  expresdf  whether >  the'  oontraot  wav  biiiding  or' 
not;  and  he,  LonI  Balgray,  tioUght  that  it  w»s  so«    Tho 
second  question  was,  how  sneh  «n  Mgsg^noat,  sopposhi^'if' 
to  be'  binding,  was  te^  be  enftreed.  '  Wai»  an  aotioli' ofndnmii^. 
the  only  remedy  competent  toithe^mnsteriift{Sttflh««Oas09t  1&. 
Lordship  would  |Miuse-'belbrO'h<»>eobld  eotiiv^tO'this^oaiichiflpaift  • 
In  the  case>  for  instance,  of  a  person  intending  to  build  a 
house,  the  practice  was  to  engage  before-hand  workmen  for  a 
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teim  of  yean  to  complete  the  building.     But  It  would  afford  a'17  juna  1830. 
▼ivyrriMdoq^ftte  «tt«f  ^^  f^in  this  tttuatiQn.tt  an.. the    ^wnr^ 
evi^ntxif  ikfi  »fork»eo;lfarteg  limib^iHse.  ;(|h6.tvoirlc  wad  <«?»-'^^nf  ^c 
pltfted^'bifttOaly  remedy;,  wii9' an  ««tioii.«C4amifg^.  ^>  It  wasno-      —1^ 
ccasa:^  Aal'hd  should  horei a  more  efiktiv^  nwnody  viand  hi**.^"''^^^'^ 
lM9«4thit>,.i]ideedy*  1ibought.>thatit  was  moxe  for  the  intere$t.  ot Lcus patnUm. 
all )pairtie8»  tk&t  the  tmmoiary  mode  here  firilowed  flhojuld . ^^^'^^^ 

hfild.totaifot^ft  tiiaA  a»  p^dinary  actio*  o£  damagqai    If  tb^      1 .    * 

party  had  it  m  his  power  to  fulfil, the  coBitraot,  it  waa  his  dtttyOinnipaAf 
U]i»  00^ audit  uraa  but  light,  that  thes^e  #hould  he.  meanai  of  ^''''^^  ' 


:.ilhi0'duty{«  aad  it  waa  only;  where  he  waaiiiGapaMe  lof 
pavfonaiijig it  that  dwu^^es  beoamethQiprpper rewfiAj* ' 
.i,Ijmd.  GiUiM  aha,  t^ght  that  .it  waa  difficult  to  racon* 
c^  tbe'findiiigBiiti  ^hajnittrlocator  of  the  Lord,  O^rdinaryy 
TliefagiiBaiiieat  waa  eltbar.  biadiog  or.  not    If  it  waa  JMit  jd^ 
thctaithare  ,waaiaii'«94  of >  the  w^le  tij[nastikm»  aii4  there  waa  no^ 
naami  fat*  4iha.f eberv«4i#n<of  diamagfa,    If^  hoiravar,  the  agree* 
OMBntl  waa. Valid)  the  question  waa,  how  it  was  to  he  eaforoed., 
Upoirthia  pointy  it  had.  .been  solevAnly  decided  that  snmaviry 
iail^riaooniedt  waa  eompetent ;  and,  although  his  Lordship  had 
baai'deeidedlyTof .a  idiffiuant  opinion,  he  thought  that  thia  mual 
]M#  be  oonadteed  aa  law ;  and  be  did  not  see  how  it  could  he 
gotmrflTi  rBttd  the  paeyions.que0tioa  here  was,  Waa  there -a  biad« 
iHg  agreement?  Thegeneml  rule  was,  that  all  important  agreck 
malitB reqiUMd  the aolemvitiea of  lawto rend^ tfa^m  eflecteial ;: - 
bst  iCthfis€Lare.not«eocB8ary  to  suckan  agreemeiit  as  the  fttm : 
aeait,  it  would  bediffioiilt  to  say  ia  wha|  caaes.th^y  ceidd  he  . 
httld essentiali    •The.engag^ment, here  aaigbt  have  bamfor  fiOi 
years  ea  weUaaifor^thres;.  ioi^  upon  piieciple^  no  diatinctionr* 
cfenM  hemadeibetifMm.  Ae^e^fm 9.  but  eouldiit  he  maintained* 
1ihftt:snch  wfigieenent^waa.  not.  aa  impoirtant'  onef .   In.  the 
caei8.ire&rMid  l^.Lord' JSaigoair^  of  auoh  engagements  be*, 
ing  jformed  by. signed  minutes,  the  praetiea  cpenerally  was^ 
far  the  forty  hired  to:  enter,  into  adnriee  ali^nost  .immg<Ua»w 
ly  after, ngeoemlly  the  ae9;t<dkiy,/ra4  U  might  h^  ettended. 
with  iMonveiuemtatoiidlow  parties  to  depajct .&om  themr   But,, 
in  the')preaent.eaaei.  the  agn^cBue^t  had.  been  entexifi  into.  a. 
ledg  ti^  befone i-atod. it  was  aoroe  months*  befere  the  tin^  of. 
enlajr thailthe) suspeiwlef  ktimatad his intsptiou not fy> fM^x^i 
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17  Jiiii«483o.to  the  engagement,  wtiiphlie  waba^vlsed'^fti  UUfiiiMitf^^ 

'^^'^Y^^".   80  that  io  plea  cdbld  te  here  fotinfl^  ob  to  fli(itir<lktse  a  de* 

£5^^**^^parture  from  thte  general  rules  of  law,     W!th  t^gdti  tb  tft* 

M  Other  question^  except  for  the  decisions  AnAtfa^^imMiarjr^  »• 

J^^MiCan-   prisomnent  competent,  hia  Lordship  woiild  ^ttU  W<if  opSiite 

Loeui Pmniten.ib3Lt  this  Tfas  not  a  legal  remedy ;  and  it  oertaliify  ti^  iit> 

^^  tended  with  some  diSculty.     Thus,  ISufil^  Aat  thie  !»- 

.....       ployer,  from  finding  that  he  had  bo  oocasioh  Ibr  tUft  ^el^^let 

Opinion  of     of  the  workman,  should,  reftise  to  receir^  him,  in  terms  flf 

tile  engagfement,  would  it  be  OMapetent  for  tlie  Mnrant  to  in- 


sist, not  for  damages,  •  ivliiolt  might  -he^-'^eil^ 
that  the  master  should  be  compdled  to  reoeiFe  biiii?  or^ 
Buppose  that  the  s^rrant  should  fiucqeed  to  a  lai^  fmrtyne  be- 
fore the  term  of  entry,  could  he  be  compelled  to  ester  tiie  «ar- 
vice  however  unsuitable  it  might  be  in  his  chaage  ef  dretm- 
stances  P  His  Lordship  did  not  see  how  these  resaits  owld  ka 
avoided  after  Uve  de^ooB  officii  Kud^Ueen  prononaced ;  hit 
this  was  not  the  question  at  present ;  and  his  Lordriiip  thoogiil 
no  vedld  isalisisting  agreement  had  been  proved. ' '  ;   •      ^ 

Lord  Craigie  agreed  with  f^e  other  Judges  m  dunUag 
that  the  interlocutor  of  the  Lcni  OMiiiuy  had  not  been  eop- 
reedy  expressed.  As  to  the  form  of  tlie  agreement,  he  was  in- 
dined  to  think  it  soffieient.  The  fftiA^eAder,  by  his  hologrqrii 
writing,  not  only  offered,  but  agreed  to  serve*  Asd,  atebough 
it  was  not  subscribed  by  the  sbspendnS  amlher  wrilkig,  Wk-^ 
taiiiing^obsfahtiaHy  the  same  terms,  was  made  'oat  bf  one  of 
the  diargers,  and  subscribed  by  tiie  suspender  ;^  aihd  tlie  char* 
gers  afterwards  fonmdly  aiA^qptM  Iho' ofibr  in  writing;  and 
upon  this  footing  mattefB  remained  for  aoBM  timei  ilntU  Ifea^sas- 
pender  ibthnatfed  fahr  intention  tb  withdraw  fram  Ihnagwtmcai. 
At  aB  "events,  life  agreement' would  b^bindkigi  even  wMmal 
writing,  for  a  twelvemonth ;  Aem  beings  in  Us-^praioB)  .no^  dia- 
tinction  in  this  respect  between  a  lease  of  lands  and  a  lease  of 
•Service.  Aa  to  ftcmode  of  enSnwig^thfe agvtaaevt,  lijarXjoiA- 
ihip  at  onto  time  was  led  to  soppoee  thalt.tli^  warrant^  im- 
prisonment had  proceeded  upon  tiie}u<%taen(t  4^  tMaheiiff; 
send,  in  that  view,  he  would  h«tve  eiUfeitained-  ocmaideraUe 
doubt  in  conaequenoe  of  aome  of  the  datuliniisrwhioh  kid  liesn 
refiorodYo.  But liete^ thedeaisinn-of ttte imtgf^ 9itUw7 bar- 
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^Ji^l|i^iAg^^iaJjl  c^iftpete^t  ibi;  th^  pupreine  Ciiiirt  to  en*\J;^V'*^ 

'i^fWfl*  >y  .iwipiwoijmeat,  aidecree  a4  factum  praeAan;dum.     '^   EAn^^tt 

f...  T}ifiJf^T^  i^x^U^nt  being  absent  ^t  this  advisii^g,  the  cass  '^     ^-i.:.  ^ 
,  )ff^,,^]^i:^^for.fiUt.^^^  .  The  Court  having  ^*Jj*J"^ 

Iffteo^ltfdi  i;e8mq\ed  the  cto^  and  the  Lord  President,  havi^ig 
,«t;^t^hif  c^io^ion^  that  tl^  agreemeoit  was  not  .binding»  Hbd 

Lord  Jiiadowhankj  Ordinaiy*  For  the  Suspenderi  BkeM,  WkjfU, 

"  MMb9fapS(Hm^  tT.  8.  A^eBls.  Alt  S^UQ^n^  (B9f9)  CaMtU. 

..A  ., ...  ...     ......     , 


A  t. 


>        '  PIBST  DIVISION. 


J.  W.  DENNISTON 

agaifisi 
WILLIAM  WELSH- 

■'-   f. 

HfiiA  P)oitfxoi9m.«--^(iMmcl)  tta<  <Ae  ^(deaf  heir-porHaner  U 
entitled  #9  <t  preeipuumf  aUhaugh  a  caned  frndal  tUh  t6 
the  fofMfo  nifty  fio^  have  been  made  up  *in  the  person  of 
any  priof  hmr  inihe  deaHnoHon;  and  that  an  old  tower, 
aUhdugh  in  mine^  and  not  poeeeseed  bf  the  proprietor  for 

*  9h&re  than  AS^  years,  with  an  orchard  attached  thereto, 
fcMch  had  been,  during  the  same  period,  let  to  tenants^ 
'  were' proper  Mjects  bfpreekpuum* 

Ik  17^9  VLn  Jane  FtfgiiB«n»  wife  of  the  Bererend  j&ndrar 
'9eV«fridge,  exeeiiteA,  with  eonseftt  of  her  husband,  a  dispone 
•  iion  of  the  tanSs  4d  FoiiMiieric-land,  in  favour  of  howlf,  <  and 
'^'Ihe  said  Aiidre\^  B«rendge,  my  husband,  and  longeist  liver 
-*  ofus  two,  inUferakt,  for  our  Uferent  rights  and  usc0  alle. 
*^  natly,  anci  tb  wS  ha  favour  of  the  said  Andtew  Beveridgie, 
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764  B^l^Ip^fi:pff^fl^  .  N«cl«.. 

17  June  1830./  our  elde^Bon,  and  ftp  heirp  19  be  .^^y;^J^,,f^|H^^ 

""^"Tto^  ' "'^^^ ^  ^^^^  *^^'^°^' '*<>.^^' ??^  i^?^  iP^^Mgiki.'PWi^^. 

^^*  ,  °      ^  co»a  son,  and  theJieirs  to  ^>e  Wfuliji;p^ocf3ef^te,ptJ»if,]b^ 

— — .      '  *  whom  failing,  t6  knj  other  ^n  tp  he  pr^ere^lje.  ^tSRztM^^ 
HeW^prrt^n^r.  Q  ^^^  Andrew  Beveridge,  my  hyabw^y  m^.w^^ju^  X^  rtiifi' 

<  lieirs  lawfully  to'he  procreated  o£  the  h(>dy;OJ^j^ck,^Qilj|i^l^ 

<  whoin  &ilbg,  to  the  said  Jeaii  Beverid^  ooc  cJJ^^sdwg^.. 

<  ter,  and  her  nearest  heirs  ^jA  ^ii^^joi^yfl^^^ 
*  lately  and  irredeemably,*' &c. 

Andrew,  the  eldest  son,  predeceased  the  grante]?9  of^^^ietaL 
Robert,  the  second  son,  on  the  death  of  hi8^paiyfft§,.|ii^fy^.. 
to  the  fee ;  but  he  possessed  the  lands  on  Vfgfm^^  tm4  jtkA . 
without  having  made  up  any  feudal  title..    Qa,Ji^4f!!^^i.^< 
succession  opened  to  his  sister,  Jean  Bevei^^e^  Mi[^,f4  4® 
Reverend  James  McMillan,  who  entered  into.fo^ji^fi^ffP  Wdcf .. 
the  deed  executed  by  her  father  and  ntiothex^     ^e  ^^qft^^b  a. 
general  service  as  heir  to  her  mother,  and.aftefiviMidbi  .pbijuofd. 
a  charter  upon  the  procuratory  of  resignatipn  in  t|ie  djqiioffir 
tion  by  her  parents  in  17^7'  "P<>^  which  she  was  i^fef^  .  Itfjs 
McMillan  executed  a  disposition  of  these  lands, in  faying. .4rf. 
herself  in  liferent,  and  her  eldest  daughter,  Mxs  C^^qbU^v  W^ 
her  husband,  Dr  Crichton,  in  fee. 

In  consequence  of  the  embarrassed  state  of  Dr.  Cr^ditoa''8 
afiairs,  a  process  of  ranking  and  sale  of  his  estate  was  hrwi^gfaty 
in  the  course  of  which  it  was  discovered  that  .Mrs  M'MiUws 
title  was  inept  in  consequence  of  her  having  takqi  in jeftment 
on  the  procuratory  in  the  disposition  1757>  without  establish- 
ing a  right  to  that  procuratory,  by  serving  heir  of  provision  to 
Andrew  Beveridge^  the  institute,  ajpd  Robe^,  the  aul^stitute. 
Mrs  M^MiHan^s  title  was  set  aside ;  and  the  right  of  the  pro- 
perty was  found  to  be  in  hsereditate  japente  oi  Mrs  Beyepdgi^ 
and  belonged  to  Mrs  Crichton^^  and  to  the  advocator,,  Ji^n«i 
M.  Denniston,  son  of  a  sister  of  Mrs  Crichton,  aa  heirs  por- 
tioners ;  and  he  accordingly  completed  his  title  bj  aertvpg,h(9ir 
portioner  in  general  to  Andrew  Beveridge  the  institute^  aj^d 
Robert  Beveridge  the  substitute.  /  'the  judidal, sale  brought 
by  Dr  CrichtonV  creditors  was  thus  restricted,  ais  to  th/Ese  Iaiid% 
to  a  pro  indiviso  half,  which  was  purchased  by,  th^  .rcfpoi^u|. 
After  the  decree  of  sale,  a  service  was  exped^  inj^yipr^oC  JVb|. . 
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Ki^yio^'        cot^ttT  ior^SEssroiir-  yes 

sd^ift^'fiirfidtSWeitif  6al^,;the  respobdent  ^xecHted  tiie  procu-     ^^^^rr*-' 
rat^W'iyi^ktron  Iri  the  disposition  of  I757,  and  w^s  infeft.^rdSh'*''^'' 

iPhe' j-ttrpdna^l'  ttieh  obtained  a  brief  fropi  Chan9eiy  for*     .-^ 
ditteilt^  ^fef^aiaxiife,  and  gave  in  an  application  to  the  sheri^^^^"^''^**^- 
for^pnMWRJb^'tti^  hrtef,  knd  aUowing  a  proof,  &a     In  that 
proei^  ^hift  dtaimed;  bb  in  right  of  the  eldest  hei^po^tioper, 

*  tMt  hi  w^  entitled  to  flie  tower  or  fortalice  of  Four-inerk- 

*  land,  with  the  onduutt,   garden,  office-houses, .  and  perti- 

*  AeatsbeJdiigitig  and  adjacent  thereto,  as  a precipuum ;\ and, 
aftf!r«e  prtscJpuinn  was  ascertained,  and  the  remamd«-.dir 
vide*,  ihat  he  was  also  entitled  to  choose  that  portion  he  might 
cdlisider  most  cotiyenient/ 

In  a*s#er  to  that  claiin,  the»  advocatpr  stated,  that  thai> 
wte' no  ttijdlBion-house,  tower,  or  garden,  that  could  form  ^ 
pi^i^tmtn ;  that  the  ^hole  lands  had  be^n  possessed  bjr  tenant? 
p^  the  memory  of  man ;  and  although  there  was  an  old  ruin, 
wHi*  mlglit  hare  been  possessed  at  one  time  by  the  proprietor, 
it  had  been  in  ruiiis  for  more  than  half  a  century ;  and  there 
were  too  offices  near  it ;  and  there  were  not  at  present  sufficient 
A(ms«yfi>r  a  teilaut'*s  accommodation ;  and  there  was  no  orchard 
or  garden,  properly  so  called. 

After  t  proof,  the  sheriff  sustained  Mr  Welsh's  claim,  <  as 

*  lit  right  of  the  eldest  heir-portioner,  to  a  precipuum  out  of  the 

*  lands  of  Fonr-merk-land,  consisting  of  the  tower,  mansion- 
«  house,  garden,  and  orchard,  and  that  without  recompense^ 

*  sA  the  same  shall  be- ascertained  and  laid  off  by  a  jurv.* 

This  judgment  having  been  advocatc?d,  it  was  pA^orf^d  for  Advocator's 
tiie  aiv'oeator —  '  pleaa. 

•I.  No  portion  of  the  estate  imder  division  can  Ibnn  the  subr 
jeet  of  a  right  of  precipuum,  in  respect  that  no  mansion-house 
exist*  upon- that  estate ;  that,  for  a  perio4  of  forty  yefirs,  the 
preprielors  of  tie  estate  have  pot  resided  upon  it,  por  preserv- 
ed aufj'pJaceupon  it  for  their  use  as  a  residence ;  that  altfiough, 
in  ancient  times,  the  proprietors  of  the  estate  may  have  reeicled 
upon  it,  yet  the  place  where  they  so  raided  could  mt  now 
fortri  the  subject  of  a  right  of  precipuum,  when  the  use  of  that 
pla^e  as  a  family  residence  has  for  several  generations  ceased 
and  been  discontinued ;  and  there  being  no  mansion-house  upon 
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17  June  1A30.  the  estate,  no  gardens,  orchards,  ttnants**  hooses,   er  nAni 

'^  ^''  bWMiligi^,  <5*tfi>erflaittfedWAlp^^ 
Denniiton*,^  Hathohi  tr. 'Qo!il«n,  MA  Noif ;  lOeti  J^Wfrtt  ^(TJIIdr;  fiW^ 
—      'Wafia<$6 11.  Wallace,  SOtte  Jan.  1?!^  fiUbfv  6871)  ^  Sntii «. 

ffetrpariioner.  WilSbft,  &tt.  l«lh  Jwte  ITWi  </4u£  «SMJ)         ' 

Advocator's        II.  Th«  respMdetft  his  no*  tH)€f  or  figlit  t»  4lailn  1^  fiBli^ 
pleas.  pnitai)  in  r^speel  that  his  ax^an  Mr»  OAAUm  ncra-  hal  «if 

tig^ht  to  the  edtat^  ki  -Ae  -^^tra^tusr  of  itsir  htfr-poMottBr,  '<Nr  tf 
an  heir  of  ariy  description^  to  any  fermer  *prupHeter  «f 'llliitf- 
«ilter;  %hat  Vbe  inAj  diaibetef  ini  ^rhfieb  die  Wtfl  tMkutMwA 
any  ^fyerson  in  wboni  Ibe  estate  was  e^er  lawltd^  vestM,  iHi 
that  of  a^isponee ;  that  il  fe  ^nly  hy  cottring^  In  het  pU«i- ii 
such  disponee  the  respondent  ha0  any  iMb  '1(1  %he  wfatta ;  ill 
<hat  the  !«ir  does  iM  t^dtik^  a  right  <ii  prMifiaxtm  apoa  tej 
Aisfponee,  aKhongh  she  be  flie  eldest  d(  iiliidiy  ^»iotinieitsf da 
Male ;  Oatheart  o«  Roehead,  16di  ]?eh«  IffB,  fMot^^tO^) 
lit.  Ml«Crichton,andthead?ofnitorMr]kaiiMon^iMm 
coifld  boodme  proprietors  of  the  estate  in  tfie  dianoteni  of  Mn- 
]^rtk>tteye,  or  otherwise  than  <|tta  disponeesi  In  reqpsot  Aaf  tk 
taly  right  "vehieh  it  was  possible  for  thehi  to  t^  ia  their  ^ 
aons  by.  selrvices,  or  qna  beir»{>ortibnen,  was  -nsMrsly  the  pi^ 
sonal  right,  jus  crediti,  or  character  of  dispottees^'  Wbitt^lbl 
i9ean  Bev^ridge  conferred  upon  certain  penow*;  ihat'^A^ 
eonM  not  complete  any  title  to  the  estate  itself,  nktit  hftsrtlMf 
had  so  rested  \h  Hieeir  pereons  the  character  olT  dispooee*;  asd 
thatihey  could  not  obtain  infeftment  in  the  siAjccts,  exeqA 
by  ezecotbg  the  procuratory  of  resigilation^  or  prescpl  tf 
sasine,  which  Mrs  Jean  Ferguson  bad  gramted  In  fimaff  sf 
h^disponees;  Staity  Illj  By  SIj  ^ 

IV.  The  respondent  has  no  tide  to  claim  a  pftedprn^  li 
respect  that  he  himself,  at  all  erents,  has  tio^right  ti»  the  nk- 
jects  in  any  other  character  thaii  that  of  a  disponee ;  •  thst  it 
the  time  when  he  made  np  his  title,  Mirs  Grieblon  had  notiOf 
right  whatever  vested  in  her  person  in  the  character  oifia 
*  heit-portioner ;  that  although  she  siAsequedlSy  ee^ed  4b  ai 
heir-portioner  to  Andrew  Bevertdge,  tiie  right  to  the'  esMe 
itself  has  nevei"  at  any  time  been  vest^  in  hier  peTsM,  and-dto 
herself  never  has  been  in  tituio  to  dafah-a  phlcripmhn;  M 
that,  thierefore,  the  I'espoiifdent,  as  oomilig>iAr  her  ^acH  is^  sot 
entitled  to  daim  a  prteeiptiUtti.'        '^"    i  ••/,.!  :,.i  .  i   ..r.,- 
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mm.        aamtixm/'Bmsimi.  m 

MtMHilil;l«I|(i  claim:  a  fcvjtali^  iqi;  iwnpwifJKWe^  ^idi.  tt^WeUh. 
fftniin  and  ofchat^  illBe8^.tebiiBl9g,  tkio  sapn  partoinuiK  v-ff^^^oner. 
MmmAf4^  Urn  ddhit  k^ja^f^riimac^  <Mr  a.pafety  in  Jbfr  ri|^ti      

^a4?.  PeadMs,  Sd  Feb.  1743,  €ik.  Mams,  (Mm.  Saffjyn^^^ 
«Mb<R»^  GMiii«n»  9a'Jaa.a7fiO,  £lohie$t  Irdand  9. 

•feHtfouft  179i  rifen  5S7S>;  Wright  v.  lagljs,  I3th  Deo. 
^700 1*  6vtii0kriiatila.«w  CiuictaBliralDii  ^th  May  1801; 
4ffIi«Uw«iM^lHnM»,'S74liMftyld07* 

^dL)i]heiiiki»«io«  affiBcltod  by  ^e  civaamfltiace  that  Hm 
ItfiUmiij^amM  Mtet  or  value^  or  tiiat  the  tima'  or  iQa»- 
4Mi^itMuaB  \$  h  AUlf^if,  or^ren  in  a  rabow  etate,  and  hai 
Mi«V<eocto4itte^  beenkaUli^le';  Co^iet»«  CovrieB;  Irabnl 
ai'Gk^nui^ciitBn]^  AfevlMri,  4he  fiile  apfdMB^  if  Ibe  waUl 
tDdmrood  Wjosk  of  the  tower  or  miwbA  h0\ae  are  k  awbgtan*- 
tiaf  aliM^  atid  the  roof  is  water-tight;  and  if  the  rame  are>  or 
•haretbtentaeentiy  ^ocui^  fay  the  j^op^ieler)  or  penonsderiy- 
JUj^ri^^l^Groia  mfk  fWpiM^. 

/  SIL  If  lande  he  dSeponed  to  a  party  nenHoatiitt,  and  the 
hiir»4aata  of  jiie  hedy*  whom*  fiiiling,  to  a  49eo»ad  I»rty  noou- 
MtisH  and-  hfa  tieirs  and  dispoaees^  the  person  taking  nndef 
tins  general  deetination  to  heirs,  10  an  heir,  and  not  a  disponee; 
and  if  two  or  more  femalesy  in  the  same  degree^  succeed  undet 
thisideetkiatiOB,  they:af^  heirs-portioners,  in  respect  that  the 
h»redita8  is  split  into  portions,  not  by  the  deed  of  the  part^ 
diqpMMgf'bnt  by  thd  operation  <tf  law ;  and  althougi^  a  senrice, 
as  hek!  oi  provision  ot  the  kistitate>  may  be  requisite  in  point 
of  fttm^  yeik  their  right  to  serve  depends  on,  and  is  coomen^u- 
tate  vitfat^  th^  i^aracter  of  heirs  of  line  of  the  noTnlnalaai  anb- 
atilute. 

•  IVtf  There  ia  no  distkictiNm  in  regard  to  their  rights,  on  a 
4«Tisioft'o£  the  hisreditas,  between  such  beirs-portioncrs  of  pr»- 
,ltisiaii  and  heirs-portioners  ah  intestato ;  Wright  Vs  laglis, 
:.lf)thl>€».  1788;  Maaofalant).  M'Laddan,  27th  May  1807. 

.>  Vi  If  ihf  ^Utest  heir^ipontiiHiec  errcHieously  oettfletes  a  titia 
by  sasuie  in  her  fitvour  of  the  wb^e  l^aeii^^fasi.  and  a  younger 
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17  June  1839.  heil'-portioner  obtains  a  reduction  of  her  service  to  the  extent 

WeShf  °"  *''   ^^*^  *^  y«i«^  heiTTjwtiQi^cc  ha^  ipoi^^tbeir.  ti^-M^ivtanqiit 

tp  challeoge  theiwne.        ....-.., 

Heir.pornoner.  yi.  If  the  right  of  the  ancestor  has  n»i>  b^en  conpleled  ly 
Respondent's  marine,  a  general  service  by  an  heir-portioner,  or  an  adjudka- 
pleas.  tiou  by  a  creditor  of  sodv  heii^.poitkMUBrr  cafiiievr^i^  p«PBi^ 

right  which  was  in  the  ancestor. 

VIL  A  decree  of  sale  in  a  judidal  ranking  and  ssle  is  aa 
armdeemable  adjddiea(tion  in  inrour  of  the  pwduMr^  attd  vMr 
in  him  every  right  whidi'  belonged  to  the  bankrupt  <»r  wbb 
descendible  to  him  from  his  ancestors  or  authors,  in  relation 
to  the  lands  sold ;  and  the  charter  and  sasbe  jfoUowing  onsndi 
discree  of  sale  entitles  the  purchaser  to  exercise  every  legal 
act,  and  insist  in  every  legal  right  widnregard  to  the  said  lands; 
and,  in  particular,  if  the  property  has  been  held  pro  indiviso 
by  the  bankrupt  and  a  third  party,  to  insist,  against  such  partf, 
for  a  legal  division  of  tl|e,«ame«  J^r/fk,ll.;L2,  63;  BMy  5th 
«lit.  II.  pp.  277-278,  et  se^. 

n    '  i    / 
.  The  Lord  Ordinary,  upon  advising  cases,  pnmounoed  ths 
following  interlocutcff ; — '^  The  lnoni  Ordinary  having  oonn- 
'  dered  the  revised  cases  for  the  parties,  and  whole  piooess, 

*  in  respect  that  Anna  Macipi}lan  pr  C^ichton   and  Maiy 

*  Macmillan  or  Denniston  were  called  to  the  sueceasion  of  the 
^  lan4s  of  Four-merk-land,  an4  Qtbeif ,  by  tb^  f^tlfpi^ntiof #ii! 

*  grandmother,  Jane  Fergus^Qn  QJi^  Bi$:^4g$^\V>  .tjbu^cbsn^i^ 
'  of  heirs  whatspever.  of  Jane  Ji^r^dg^  ^5^^ ,, J^^^KgfyjIla^^jt  ihie 
^  last  named  in  .th$  d^^tiqatipni  a|id/,t|(atv  tl^y,  «u<;ceed^ 

*  in  that  character,,  afte^r  t^e  .failur^.o|,<^^  ;P|l^or,,pe#«i 

*  of  tailzie:  Finds  thi^t  Aiw%  M W^J^»  ,W** ^W^f^ 

'  prsecipuum,  as  eldest  heir-portioner,  in  a  process  of  di- 
<  vision  of  the  lancUi  iiplgi'itit^Pts^n^g^tt^ej^fjfrpjflf^t^ 
^  that  a  feudal  title  to  the  lairds  .^ay^nQ|,,h9y^)b^r  ^ 

*  rectly  made  up  i*  tlie.p^n  0/  ai^j^^^pii^  ,jg[i^b^..  rf^ 
«  tailzie :  Finds  that  the  riespondeutj  .^^ll^^^^f^r  i^M^ 

*  right  of  Anna  Macmillan,.  jb  ^ntide^d  .tp,.U»e,fi^fl)ip,jriv^ 

*  as  hb  author  wpuld  have  had,  iij  tfr|B  ^\?^i,<p  1^^  jf ooQpjJ^. 

*  at  her  instianee :  ^  Fiijds  it  pi;ove<J^  \fj  .,t|j^^c^^|ce,ft^<Sf^. 

*  that  the, ancient  to?»'erp^FQurTi^?r^-l^^ 
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^  tbettiv  tMtk  tt'friroper  istilgectof  prtteijfniim ;  acnd  Aerefiire  re-  ^^^'^^ 
'  mita  the  eanse  simplieiter  to  the  sheriff:  I%idB  die  -advocator  Wel^.  "* 
^^SaU^  i]|'«itpefa^/ fib."  

'Thendvodatorredilmed^  but  0ie  Cn^tsti  ttnanlmoasijr  ad- Ju49iiieDL 
nered* 

£t»dXcfitAt»n^  Ogrdiiivy.       For.  Advcicatorv  JTn^y  Mm'thalL  •      Rohtri 
WfUh^AgeaU         Fog  Res^aadisaiy  Greinthieldt.  Thomat  Rt^en^ 

Agent'       2>.  Clerk. 

•"      '•'^'  T.     • 


-       '     SEV0NB  DIVISION. 

No.  CLIII.  17  Jwn^  1830. 

.»:..>-  PETER  JARDINE 

■  "   "•  •  *  'against 

-  ^     CLAUD  CURRIE/ 


Htr^BAT^D 'Anh  WlFK.— -i  ffratuihms  conveyance  of  herU 
table  dir'fnoDe^btt-^ttbfecU  by  htishand  and  ioife^  in  favour 
df  iRe'iir^ftf^chMrm  by  a  forfn^  matridge^  to  the  preju^ 
ditti'dftheihttsbanS's'rtghts  under  an  antenuptial  con- 
'tfMt^  '%ut  Si^fea^lM  ifiihe  joint  toill  of  the  spouses^  may 
'btfh'^dked'by^htini  (IB  addnarion  inter  virum  et  uxorem. 

Mkuo'AttOT'BAtti^ii  iraa  married,  first,  to  dland  Currie, 
viiittiter'iii  'Glafego^, ' by  wh<toi  6he  had  several  chUdren,  the' 
defend^  ^Hfi&g  {he  ^Id'e^t'  sdn.  ''  She  en'tered  into  a  second  inar- 
rirf^'Vith'  Pfetet^  Jardlncf,  tbe  purtuer,  who  had  Wn  her 
waiter: '  Jatdltt'e  iitild'tilsrVr^ife'exectit^  an  antenuptial  contract, 
wlter^y;]!!  th)^'  ^ent  dF  his  pt^ec^ease,  he  conveys  to  her  the 
wbclIle^'^oMs;  d^t^,"siia(8  ^  ttone^,^  &fc.  tha^  might  be  in  com- 
milldcti  bell#6^tii^^p^itle^  or 'moveable  estate  and  effects  ac- 
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Currie.  in^  bdwtilvtr^  HulW  in  iAei  eKreat  of  IhdrB  iti^f'vdiiU  «' 

-^^       children  of  die  ktetidid  tnftrpiiige,  in.^Hft  allht titte of Ui 

^^^^^^^  ^eath,  her  right  flfaouid  be  restricted  t9  a  Kfenml,  Uml  4b 
rifht  of  ]^«peHy  sfaMMld  dmrohro  qpon  sack  ehiif  c»  liiMMii 
equal!  J,  or  in  snch  proportioiM^  die  ehoiikl  aypoivc^  He^  Is- 
rides^  renounces  his  jus  mariti  as  to  L:l€CK),wlriditiie  ieA4&- 
clares  to  be  the  extent  of  the  toMej  aiRlciRicts'Of'trhlchtfie 
was  then  possessed.  On  the  other  piirt,  Margn^et  Baidwii^ 
in  the  event  of  her  prcdeceasii^  Jardine,  eanrrejrs  to  him  Ae 
one*haif  of  the  whole  money  and  eCwts  that  iniglit  be  mfCfmni 
hj  them  during  the  marriage ;  and  the  remandA^  bstf  Ae 
makes  over  to  the  child  or  children  of  the  intended  mairiage; 
and,  fiiUing  soch  issue,  to  the  childrai  of  the  former  nlMiage 
equally. 

TUs  secotid  marriage,  having  snbsistisd'  ftr  fi^  'years,  and 
without  children,  a  postnuptial  contract  was  esteiVMl  into  k- 
twe^n  the  parties,  which  proceeds  on  the  narrative  ttMtlMrtllm 
clauses  of  the  antenuptial  contract  had  not  been  cooteireiia 
the  way  and  manner  intended  by  ^tbe  pngUeB ;  *  and,  th^?efbi«, 
^  for  conceiving  the  ssud  clauses  in'  the  way  land  iHsnaer  first 

<  intended  by  us  the  said  spouses,  we,  widi  mutiial'advieeaad 

<  consent,  hereby,  in  the  event  of  the  said  Margalrel'Btidiriii 

<  ppadeosasing  the  sud  Peter  Jardiney  di^fkme  and  «oiM«]r 

<  from  ua»  &e.  the  eve  jost  and  equal  hatf  of  tho' whole  aMMf 

<  apd  eiects  that  have  been,  or  may  be,  aoqtiireil  by  tis,  » 
'  either  of  us>  nnce  the  date  sf^  ini  Auring-Ae  stsiiding  of 

<  our  marriage,  to  ihe  chtU  or  children  of  oar  present  wta* 

<  liage^  along  with  the  chiUran  of  liie  foi*mer  tnairHage  ef  nc^ 

<  the  said  Mai^^aret  Baldwin,  diare  and  share' alAe ;  and  the 

<  other  half  of  the  said  money  and  cffiectty  «oi  -Htfier  autgeotli 
^  heritable  or  moveable^  we  dispone  and  eovmey  'to^  asid  in 
^  fftvour  oft  the  said  Faker  Jardine,  duriilg  His-  l^etiue^  and 
^  to  the^hUdand  ohildi«n  of  our  preaeat  inaniage ;  «ad,  M- 
'  tug  of  audi  child  or  childaren,  to  Ae'chfldres  of -tkeCivaitfr 
'  marriage  of  me  the  said  Margaret  Baldwmj  in  piioperty'aid 

<  foe:   Beclai^  that»  in  dio  event  finsaidy  ahddf  soeUI^ 

*  dren  existing  ofilihiainanfiagd,  thea^  tiMnwBMamliyyeaw<rf 

*  the  lease  of  the  Buck^s  Head  Inn  (which  had  been  obtaioed 


Digitized  by 


Google 


nhuisa;"        cQVDBTiop-.aBSBiOHii  Tp:: 

<  ibfrlil^  \fUlim  Bh/tOf  after  Ibiir  ii»ma^)«r  whhlevierl^J'^aAe^m^ 

<  in*  itoy:  bf  *«*  cDcnpied  byi  na^diaU  behmgi  td  the  ebiMrta     — "'r  -^  , 
< -id Aefomier  anrritge  of  m  ibeKfiaid  Df argam  BsUwiiveu'^f  "^ . 

^  4itf  vhidb  evomf  tbrm.raajr^ibv  bdicMof  of.tiie  wholai  be  kh*      — = — 

<  .cKn^.to  cany  on  tbfd  botiaas  of  ta  iukeepcr :  Dedariag'^^'^^. 

<  him  i»  albniaiii,  Kare  power  ta  put  awivjr  any  part  of  the* 
^  iio&  ]M»r  b«rinMB>' b«t  shall  be  obliged  to  leettre  tiie  same 

*  ilpott  heritable  property :  Moreover^  it  is  apeciaHy  jM^vided' 
'  aiidrdeilaiied'  that,'  ia  the  ere&t  of  the  said  Maifaret  Bald* 

<  milt  pBedeceaainf  the- said*  Peter  Jarduie,  he  shall  have  na 

*  Kawpi^f  of  olaia&-or  demand  againet  the  childreii  of  the  laid 

<  'Kbi^aret  Batdwui^s  iliet  maroage  for  the  up-bringing,  edu^ 
^  oatiiOftftrdkAing,  and  advanocfi  of  money  made  to  diem  pre- 

<  vioi^t  to  the  death  of  the  eaid  Margaret  Baldwin,  beeaose,  at 
'  our  marriage,  the  said  Margaret  Baldwin  was  possessed  of 
^  money  and  'fiflfeota  to  the  amount  of  about  L.3500  stcriing, 
^  ki  phioe  of  L'lOQftstevIing,  mentioned  in  the  fimner  oontract 

<  of  marriege  entered  into  between  her  and  me,  as  was  ascer.< 
^  tiutoed  by  parftioukr  inventory  and  amount  taken  at  the* 
^  timeoffioat  karing  the  Black  Boy  Tavern,  and  commencing 

<  tbiisinea».  ati  the  Buck's  Head  Inn ;  and,  in  these  terms,  we, 
^  )the  said  Peler  Jardine  and  Margaret  Baldwin,  alter  and 

<  Mi^ni  the  SMresaid  ocmtraet  oS  marriage.' 

;AAeiwaid9,  Javdiiie  .and  hk  wife  made  yarioos  purdiaaes 
of'kmdsatid'QthM  heritabk  qnbjeets,  takiiq^  the  several  eon- 
irsf  ances  in  fcvour  of  themadves  in  liferent,  for  ther  liferent 
me  aUflaarly,  atidof  b««r  children  by  her  first  marrii^e  equally 
in  |»e;  deetaring,  however,  that  notwithstanding  this  des- 
tination, in  tho  event  of  the  survivance  of  Peter  Jardine, 
Ins  liClffent  light  should  be  restricted  to  d  half  of  the  free 
rents  of  the  property;  and  further,  declaring  that  <  it  shall 
^  .be  Muthp  ponw  of  the  said  Mat^^arat  Baldwin  (with  consent 

*  of ^J^p  said  hu4lMd«  if  in  life  at  the  time)  to  sril,  diqiose  of, 

<  or  Q0nfvey  tlbs  said  subjects,  withoot  consent  of  the  said 

<  .Gland,  Sanmel,  or  Margavet  Currie,  or  any  or  either  of 

*  tthemfOr  their  heirs  or  snceessonr;  and  which  conveyances 
^  ihldbby  iieli  be  aa  lagnl  and  .eflEBetual^  to  all  :hitents  aad  pur- 

<  tpcMN  »M  cnasnated^  to  by  th^anid  children,  or  their  fore- 
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Currie.  Vfp^e  Bp«(^  provisipns  with  ttepiSet  to"mer  onBianirW 

^^  '  Vlrea^j  eWeou'toa,  one  Wf'ofliS'm^f  ^(iliW^lt^ 
Seen  dis^  o^  ani'&Sii  th^  ]uia"illi7&  '4i;</M<aMi 
^ble  Jierkable  property-«zeciiteil,  ir  ltflO;'K^tMUMft 
inent,  discbar^ng  and  i<!iibtfnciif^ '  ttfe  •'afltefttftklfl '^t^ 
ntqptiftl  contracts  of  marriage,  so  &r  as  altmd  by  tint  iHdt- 
.  iqcait,  and  disponing  to  tniste«d,  of  liHiitAn'SlMWfimA^^lK, 
the  whole  property  of  the  disponefe,^  Syillt'^u^aMito?tiM^ 
diately  after  Mn' Jardine's  de&th/to'^^iili^^th^-lMMe'.lM 
able  funds  of  the  parties,  and  to  'Si}I'"di«(lMtfm^"  #>«* 
thoq^ht  fit;  and  to  pay  the  S^Mi'it'^  lAOif.^ill^ 
X.3500  Kud,  in  the  postnuptTiA  'cbiMi^ikd-M^fGfr'fl^'K 
We  been  possessed  by  her  before  b«t  ii<^iiJoiiff'iiMtllll^%M 
wbich  the  sole  disposal  was  r^terv«d"%bf''Mf'ii<ilM%'  hWtlk 
remainder  of  the  property  fiif  h^i^WMf^^Mkk^'iSaikt, 
in  certain  proportions,  sabje«t  UyfUe  ^fmM  Wlk'Mbil 
of  an  annuity  or  liferent  to  tbe'«xVhit'or'oh«'bBr«i^^UMr  iMV- 
est  or  rents  thereof,  which  pT(hrmikW9tdil^mt'Vfmt^i4i 
of  all  be  could  claim  out  of  Om  pro^y  i^Mckmmi  «*<tMil' 
be,  in  communion  between  tliie  paHiei^"  '  B«^<«tit  A^evUnM 

<  the  said  Peter  Jardine  predec^sS^^iSlli'bBi^  BJhtfgtM  Mft 

<  win,  no  part  of  the  said  tmbjects  antf  'tfftfte  '^fefiW^iaalM 

<  shall  be  converted  into  cash,  'litit  a^at'ilif  et^kt^mtr^fi 

<  by  the  said  trustees,  and  belong  tWaf^^^MM^W'm' 

<  win,  subject  to  the  w'tiote' ^Jd^^m^tmMnvf^ilt 

<  either  of  us,  and  to  be'4^i4(ib8^  t^ifWe^Tinitt^aiig^ 
'«.  Baldwin,  as  her  exclusif^  ^(^^^'t^y^Omp  tfUHf^ 

<  sequent  deed,  bM  may ^ej^'it^^fSmikSif^imm^^ 
«  mortis  causa,  as  ibe  m^y'tHl^fc  iH2«'  t«»imob  u  as  I.*4*7.n 
.  MnJardinisbih4ng'd)^;4e?i^^bd^yEeMlfei|iirWl«l- 
tion  pf  the  postnuptli^.  'c^^a^'f&^  ^ie^'4i  MttlMMK 
'and  the  destinations  in  fof  (^uK^oTl^aAft^  t^Mim^iVt 
former  marriage,' contained  lA'  Wi  IsfHafHfiqfMfMtltoMNMt 
heritable '  sn1)]ect8  purch'a»${l  V^ttfe''iMf^:^'t>'*''*to^"** 
wards  brou^t  ^e  ft^i  S!^<^'k^idii^'Wi^»Cvl»S^  «Mlpib 
si^r  Ma^i^  ibeotily  stfi^f^if  aSfdJHKdP  HMMkik 
concluding  for  reduction  of  ue  Vhcde  deeds  and  eoivfftitti 
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lOTWflff».'^*P4p"ftP^  ^^^^"^     M  donations,  between  huB^    T^/  3! 
^d|,,a^^r^i^ ;  i^jI,  Wthe^,  'that  it  ihould  W  dedared J^^ '^^ ^  . 
^|ifftj^,p|aj;»fe^  J^  l^eqtdj  righ|;  ^nd  title  W  the  several      -^rr:^* 
f)ffei^fltffBM«i«^      him  and  hid  deceased  wife ;  and  th^t  the  ^^^  ^ 
jl^e^f$n^,s||i^i|d  )»e  Ojc^^ined  to  grant  all  necessary  deeds  foi; 
1E))^ilUr#f  ^Plirspe^iiii,  iright  <^  these  subjects. 
^i^J!tif4fBeaii^,yr^M^  Ordi&arj  in  eases. 

•uS^f  fp^^'.Affm^Wf  Siwiifh  it  was,  ipter  alia,,  yfeocfei— Defender's 
l^.,7[:;^-WPC^<«n4.m8take8  of  the  ante-nuptial  contract,  to^^^^ 
mm^T  'WlhK^i  ^  p(99tAyptial  contract  was  executed,  are 
ffiff e4  n«it.p|i:^,)>y.  t^e.  «tatftment  in  the  narrative  of  the  latter 
4fed(.]^Vt,i^J^7  tJ|]^,va^ouseubseq)ient  deeds,  and  transactions 
Mit)^  tlfirdi  HTtiies,  during  a  course  of  yelu^  None  of  the  dee^^ 
ilDlf iffh|4k9yffe4<lM||^  therefqre»  be  held  to  Ve  inconsistent  wit^ 
4lM  (m<9  antfhWptvdrwrapgejnents  of  the  parties. 
;.  Su  39t»  Sff^atimrthf  deeds  under  reduction,  so  far  as  th^ 
am-9i1Mit9df  Wf  ^ow.of  tlurd  parties,  are  not  liable  to  chat- 
}mg^  CM  ithe  grfoundr  o^  being  dooationis  inter  virum  et  uxorem. 
ffk^pTiM^us:  op^reywQ^B  to  the  subjects  purchased  during  the 
Wanrbge^  ^oipl  on^,  were  taken  to  the  spouses  in  liferent^ 
flndtiOMiiiet  dtfend^  and  his  brp^her  and  sister  in  fee,,  and 
man  flowed'  Ify  inftftm^t.  Mrs  Jardme  was  no  doubt 
MlllMifl^  ifitfi' ^s^ient,  of  hv  husband,  if  in  life,  to  Sell 
jMid'  QWF^ .  Xk0^.  subjects^  notfwitjhstanding  the  destination  of 
ilMtise  to  iifft:  ctublren:;  Itmt  having  never  availed  herself  of 
•ihi^^^rcvanrMipPy^  %^  c^veyancea  becamei  upon  her  death, 
idbMi)iltf/ai|4>:irsi^oci^blet  It  has  been  ]9ng  fixed,  that  a  con- 
irlilFa«»hf  q]f(^:af  r%,.epoii^  jn  favour  of  thp  children  of  a 
i^rm^foi^m^  k^  ^  glwt'tpih\rA  piarties,  which  cannot  be 
revoked  as  a  donation  inter  virufki ,  et;  uxorem ;  Hamilton  v. 
JWn^-iiSill  J«iV)  1^69.  .ij/^r  (Mor,  6107)  ;  Sommervffle  n. 
PatoiN  0d  JPcb.  JieaS^  Fgunf  (Mar.  5990);  S^iair,  I.  4, 
IMvJBmnk.  I.  S^  ♦g^^r^r^fe  I.  6,  ?&.  It  is  a  plain  per. 
4itr4on^  off  till^  tl^f  at^t^Q  ^f.the  case,  to  maintain  that  the 
.M#«r  given  to. lkLr^.J^r4ki0,.  wUh  the  pursuer^s  consent,  tp  ' 
I  oi  Ibe  fu)gfct9  pr  ^ter  the  destination,  cyperated  so  as 
to  ve9t}ber.  with  the  fee,  and  to  give  her  chik 
>.Viifc..V.^  ..     AD     ..." 
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deeds  in  question. 


Jardine  v. 
Cunie. 

BSttbandand 

W\f4. 

Pursuer*! 
pleMi 


For  ihet)Ui«uer^  it  iras  plead^d^-^1.  When  fite  intereslto  of  a 
llttsband  and  trife  have  been  settled  by  an  antenuptial' obntract 
inthidk  fitandfi  nntedueed,  podUiiiptial  deeds  are  revocabk  aa  do- 
nations, in  80  far  as  they  either  augment  or  dinifakish  the  prcK 
tisioHs  of  the  ^rst  contract  Trithoal  a  raluaUe  coBfiider8rti»n ; 
Staity  I.  4, 18 ;  Bank.  I.  5,  95  and  96 ;  Ersk.  I.  6,  30. 

^Elie  narrative  5f  the  {N)8tnuptiai  eostraet  cannot  be  fohnded 
M  as  evidence  of  the  antenuptial  contract  having  l^een'firamel 
teeonsistently  with  the  true  intention  Hi  tii€f  parties;  If  the 
iarhitive  of  any  deed,  in  its  own  ttMuv^  iWOeaMe^  toidd  be 
pleaded  in  bar  of  a  revocation,  the  r!^t  t^  revolEe  nafikt^  in 
le^ery  ease,  be  rendered  nugatory.  It  is  eqtiaUy  iitaur ,  dlat  the 
feubsequent  deeds,  fai  every  one  of  which  there  is  a  stStt  fttrdier 
encroachment  upon  the  rights  of  the  pursuer,  can  allbtd  no  sop^ 
port  to  the  statement  in  the  postnuptial  dontrabt,  eVl^n  sup- 
posing that  these  encroachments  were  warranted  by  mieh'ttale- 
ment,  which  tiiey  are  not,  and  diat  the  statement  ivere  itself 
probable,  in  place  of  being,  what  in  tmth  it  is,  palpably  afasiud 
tad  incredible. 

2.  It  is  no  doubi  true  that  donations  to  illiid  patties  ty'tka 
fepouses  jointiy,  or  by  one  of  them  with  the  consent  of  the 
other,  are  not  revocable,  in  cases  ^here  the  third  {Mutses  u% 
thereby  vested  with  a  present,  absolute,  and  indefeasMs  rights 
But,  by  tlie  deeds  challetiged,  Mrs  Jturdine^s  chStdrieii  had  no 
rested  right  whatever.  With  regard  to  the  con^eyaneea  to 
the  heritable  subjects,  Mrs  Jardihe,  in  the  cilde  of  her  aorriv- 
tnce,  had  the  unlimit^  power  of  disposal,  i^^hile,  dUriiig  her 
husband's  life,  she  had  a  reserved  power  of  reiodati<^,  thoof^ 
Its  exercise  required  his  consent.  As  this  power  Was  ik  hti 
exercised  by  the  deed  of  settlement,  an  end  Was  piU  to  the  ooo- 
tingent  fee  supposed  by  the  defender  to  be  previously  Veatod  in 
the  children  of  the  first  marriage.  That  deed,  in  like  ibanuer, 
conferred  on  Mrs  Jardine,  if  she  survived,  the  abtotttte  power 
of  disposal ;  and  it  reserved  a  power  of*  revocation  tb  the  par- 
lies jointly,  at  any  time,  even  upon  death-bed.  The  poivier 
no  doubt  renounced  the  power  of  revocation  without  his  wife's 
consent ;  but  that  was  not  with  the  view  of  securing  any  Test- 
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^  intexiqBt  iq  hftf  children;  fi5)r  the  jjetUeWttf  .(^^eje^  »yp«  ^^  "^""^  ^^•^ 
to  them,  but  of  securing,  as  far  as  possible,  thf?  Ij^iftasfjnajble  ^  ^T^ 
stipulations  in  her  own  &your.  i  Currie. 

,  Even  ill  rpjard  to  cases  where  9  dij;ect  vfisted  rig^ht  ^  §|raiitf     — ~ 
ed  to  a  third  party,  the  deed  will  be  opep  to  reyoca^io;i,  i£  it  j^ij^     *^ 
1^  dear  that.the  right  was  obtained  in  conse^ujence  of  undu^  ■     ^ 

iiiflvienii^  pn  the  part  of  the  spouse  benefited;  .S<^  tJ.  Li^y  ^^^J^*''' 
Qx^nstomi  lOtio^  Aug.  1776>-  ^A  House  pf  Loids. 

!i;')iQ.Lord.  Ordijoiiry  prpnounced  the  following  interlocutor  i 
\  Fiii4s,l|hat»  by  antenuptial  contract,  of  date  the  7th  January 

<  1804,  tb^  pursue  and  the  deceased  -Mra  Margaret  Baldwin 
^,  pir.Cui^rie  madp  au  entire  settlement  of  their  personal  o^tate^ 
^  exigtingf,  or  which  should  be  a<?quired  during  th(^.subsiste|ico 
^  .of  th^ir  marriage,  wlvereby  the  husband  conveyed  to  the  wife, 
(  in  t^^e^ent  of  hier,  surviving  hii|i,  the  whole  of  sudi  f^tate 
^.  \u  ^b^ute  property,  and  renounced  his  jus  mariti  a^  t^  a 
^,  suni.  of  J^.1000,  declared  to  be  the  absolute  property  of  the 

.  *.  jv^fe  I  and,  the  wife  copveyed  to  the  hu^band^  in  the  event  of 
^.  his  surviving  her^  one-half  of  the  goods  in  comnoiuiiion ;  and 
^  (Conveyed,  in  thf  same  eventi  the  other  half  to  the  issuQ  of, the 
^  marriage,  whom  failing,  to  her  issue  of  a  former  marriage ; 
^  finds,  thj^t  th#  S9id  contract  being  ^ecuted  in  all  due  form 

*  before  marriagei  imports  an  onerous  mutual  settlement  of  the 
^^  good^  bsk  Gonimunion  at  the  dissolution  of  the  piarriage,  equfdly 
^  binding  on  both  parties ;  finds  that,  at  the  date  of  the  xQar<« 
^  riag^»  neither  w^  poss^essed  of  i^ny  heritable  property ;  finds 
^.  th^l^  9^  the  separate  personal  estate  reserved  to  the  wife,  ex^ 
^^.  cjufiiye  /of  the  ju^  mariti,  was  ^pegially  fixed  by  the  contract 
^  a^t  ^1000,,  all  Qther  jpersoufil  fiinds,  being  in  the  possession  off 
'  ^ith^  p^y  ^fljer  the  coi^stitution  of  the  marriage,  ifiusf  be 
'  consj^qre^  ^  S'^ft^.  ^  cofi)muiiion  failing  under  the  jus  ma« 

*  riti ;  jfindja  thaf  the  n^e  of  the  law  of  Scotland,  whereby 

*  donations  inter  virum  et  uiiiofrem^  sti^nte  matrimonio,  are  lia- 
f  bl^  to  revocation,  ^nplies  equally  to  all  deeds,  whether  exe« 
'  cuted  directly  in  the  form  of  donations,  or  indirectly  in  the 
f  form  of  mutual  contracts,  or  o^  grants  takfin  by  purchase  from 
'  third  partly  wherever  such  deeds  do  in  truth  and  ^i^t^nce 
^  import  gratuitous  gifts  by  the  one  spoube  in  fiivour  of  the 

<  other ;  and  finds  that  rule  does  specially  a^^ply  to  deeds  in* 
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17  June  ittMi,  *  friBgfa^  the  rij^ts  BottM  by  antennptuil  coiitract^  in4  »  of 
equal  force  in  regard  to  the  deeds  of  the  hushandi  a?  in  regard 
to  the  deeds  of  the  wife  ;  finds,  that  after  the  fiaid  marriage 
had  suheij^ted  during  five  years  without  issue^  a  certain  d^ed^ 
in  the  form  o^  a  postnuptial  contract  of  marriage,  was  exe- 
cuted by  the  said  parties  on  the  24th  June  ISOO,  whereby, 
on  a  narrative  that  the  antenuptial  contract  had  been  inac* 
curately  framed,  and  did  not  expceBs  the  intention  of  thei 
parties,  they  did,  in  the  event  of  the  wife  predeceasing^  con- 
trey  one  half  of  the  money  andeffects  to  the  issue  of  the  mar-i 
riage,  and  the  children  of  Mrs  Jardine*s  first  pmarriage  e^uat. 
ly,  and  the  other  half  of  the  money  and  effects,  or  odier  sub-, 
jects,  heritable  or  moveable,  to  the  pursuer  in  J^erki|t,.aod  tt^ 
the  issue  of  the  marriage,  whom  failing,  to,  the  chilib^n  of 
Mrs  Jardine^s  former  marriage  in  fee ;  and  it  was  provided^ 
that,  in  the  same  event,  the  lease  of  the  Buck^s  Head. Inn,  oi^ 
other  inn  possessed  by  the  parties,  should  belong  tp  the  6a^ 
children  of  Mrs  Jardine ;  and  further,  that  the  pursuer  should 
not  put  any  part  of  the  stock  into  husiness,  and  that  Ji^ 
should  have  no  claim  for  the  maintenance  and  education  oC 
her  said  children ;  and  whereby,  in  the  evei^t  of  Mrs  Jar^ 
dine  surviving,  the  provisions  of  the  previous  contract,  giving 
the  whole  property  absolutely  to  her,  were  left  unaltenod, 
and  a  sum  of  L.3500  was  further  placed  in  all  events  at  her 
disposal,  and  withdrawn  from  the  jus  mariti,  instead  of 
L.IOOO,  as  fixed  by  the  original  contract :  Finds,  that  tiie 
said  deed  of  24th  June  1809,  though  bearing  the  form  .of 
mutual  contract,  is  in  its  provisions  and  effects  a  deed  ofpura 
donation  by  the  husband  to  the  wife,  without  anj  coi^side^ 
ration,  sacrifice,  or  obligation  whatsoever  on  her  part,  and 
that  the  real  nature  of  it  in  ttiis  respect  cannot  be  altered  by 
the  narrative  of  the  deed  itself,  or  by  other  deed^  fi^umed  iiv 
connexion  with  it,  and  in  furtherance  of  the  same  olgecjl^ : 
Finds  that,  by  disposition  and  assignation  of  the  1.3th  Juiict 
IfiOd,  John  Gardner  disponed  to  the  said  Margairet.JSald^iik 
*1  (Mrs  Jardme)  and  her  heirs  and  disponoes  .what^Q^v^r^^ak 
^  certain  heritable  subject  for  a  price  of  L.1300«  de^r^b^'ia^ 

•  het  own  proper  money  and  ejects :  But  in  jQ^i^ct^t^t,^<^ 
^  said  Margaret  Baldwin,  by  her  separate^  deeds,.  j((^n]^jo^ 

•  not  only,  the^sun^  of  L-lOOO  resemdto  her  by^'t^^^te^f)^[>- 
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*  to'havelbeeh  made  with  ihe  funds'  of  the  pur^ej^,  and  that-gj^ff*^'*^ 
''^Ihe  title  in  the  person.' of  the  said  Mrs  Jardibe  must  "b^  con- 
^  sidered  Either  as  a  trust  for  the  pursuet,  or  as  a  pu're  doda- 

*  tion  of  the  price  thereof  bjr  the  husband  to  the*  wifcf :  Finds 
^  ihat^  by  three'  several  conveyances  by  Messrs  Patrick  Car- 
^  ne^e  a^d'  Robert;  Muirhead,  by  Charles  Haggart,  and  by 

*  Mir  James  Russel,  bearing  the  dates  of  llth  November  1012^ 
^  Ifoh  May  I812|,  and  12th  January  1814,  certain  li^ritable 
'  rabjeets  purchased  at  the  respective  prices  of  L.7OO,  L.1S6&,' 
t'aii'd'X.Sli^. ^.  lOd.,  were  disponed  to  the  pursuer  and  his 
'Wife  in  liferei^t,  ^  for  their  respective  liferent  uses  allenarl]^  ;^ 
^''Which  Kferent^  m  f^espect  to  the  pursuer,  in  fhe  event  of  tiifl. 
'  snH^iving,'  is  thereafter  restricted  to  one  half  only,  and  tot. 
^  Claud  Cuitie,  the  defender,  Samuel  and  Margaret  Curri^) 

*  imd  the  survivor  of  them,  or  their  issue,  in  fee ;  all  the  siaid 
^  deeds  containing  an  express  power  to  the  said  Margaret  Bald- 
^  win  (with  consent  of  her  husband,  if  in  life  at  the  time)  to 
'kn,  dispose  of,  or  convey  the  said  subjects  without  the  consent 
^  of  the  saids  Claud,  Samuel,  and  Margaret  Currie,  and  finds 

*  that  infeftments  followed  on  the  said  conveyances:  Finds 
^  that  all  the  titles  so  taken,  being  obtained  by  purchase  with 
'  die  money  of  the  pursuer,  must  be  considered  as  gratuitoiiS| 

*  in  so  far  as  his  rights  under  the  antepuptial  contract  w^re 
'  tha^by  diminished  or  infringed ;  and,  in  respect  that  any  in*^ 

*  terest  thereby  created  in  &vour  of  the  defender,  and  his  bro* 
*'  ther  and  sister,  to  the  prejudice  of  those  rights,  was  de* 
^feasible  in  the  will  of  Mrs  Jardine,  their  mother,  with  con^ 
^  sent  of  the  pursuer  if  m  life,  and  absolutdy  if  she  survived, 

*  findd  that  there  was  not  a  legal  interest  thereby  vested 
^  imfficient  to  exclude  the  right  of  the  pursuer  to  revol:e  the 
'  donations  so  made,  and  demand  restitutio  in  integrum :  Finds 
^  ttiAt,  hy  deed  of  settlement,  of  date  the  5th  August  1816» 
^'tbe  pursuer  and  his  wife  revoked  both  the  antenuptial' and 

^'the  postnuptial  contract,  and  disponed  the  whole  proper^  t6  A 

*'  trustees,  thereby  exercbing  the  reserved  power  in  the  heri-  ^ 

^' table  titles ;  and  the  trustees  were  directed,  in  the  event  of 

*  tte  pursiiier's  surviving,  to  pay  the  debts  of  the  fenfily,  to  pay 
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L.3500  88  a  debt  d«be  to  Mmi. Jal4Hi6»  wtpcb  A*  afb^nrvis 
assigned  to  Mies  Margaret  Currie,  to  support  and  edocate 
Mrs  Jardine^s  grandchildren,  and  to  pay  to  the  defender 
L.IOOO^  and,  after  all  these  payments,  to  lend  out  the  i^ 
adue,  and  to  pay -one  half  of  the- interest  cue  rents  to  tfaepv* 
soer,  for  his  liferent  us6  allenarty ,  and  to  hold  the  other  M^ 
and  the  whole  fee,  for  behoof  of  the  defender,  aid  hid  Wolher 
and  sister ;  but»  in  the  event  of  the  pursuer  predeceasing^  t9 
convey  the  whole  estate  and  funds  to  Mrs  Jardine  in  tlwH 
lute  pr(^rty,  reserving  power  to  'tile  partieir»  by  nintail 
consent,  to  revoke  or  alter  the  said  dee4f  or  to  burden  Ae 
property :  Finds  that  tlie  whole  clauses  of  the  said  dieed.  bid 
the  ^e<^  6f  fiii^ther  impairing  the  right  of  the  hnebaiidl^  ^ 
established  by  the  antenuptial  contract,  "WiAout  anyesO' 
sideration  in  return ;  and  in  respect  that  the  whole  pR»7i' 
sionsjof  the  said  settlement  in  fiivour  of  third' parties  Y«cs 
dtfeasiMe  in  the  wiU  of  the  gfanten,  and  lr«itd-hiMkM 
ipso  facto  extinguished  if  Mrs  '3'ardi)pie  had  survtM,  iMi 
that  the  right  of  4he  pursuer  to  revoke  the  whole  s^Av 
nent)  as  brib^  m  reality  «  patuitoitf  suirettdM*  to  Un 
Jardiile  of  his  ri^ti  ubdeT  the  mairiage  wntract,  k  lol 
affected  by  these  proVisiohs  :  Finds  that  the  pu^ir  it 
not  barred  from  insisting  in  this  action  by  any  thiDg 
whKfa  has  taken  phioe  inr^fard  to  the  settlement  of  tfas 
sum  of  L.3500  hi  &vour  of  Mrs  Margaret; Coim:*  Fiadt 
that  an  action  of  reduction  and  declariitca'  fbUowii^  t 
deed  of:  revocation,  is  .a  <x)mpetent  ^onn  for  trying  ^ 
preseiit  question :  TheMfore^  £nds  that  thge  whole  deedH 
calli^d  for  are  liable  to  ^eductioa  at  the  pursuerV  instaneS)  vk 
so  far  as  they  have  the  effect  of  infringing  his  rights  under 
the  original  marriage  contract:  But,  in  respect  it  appears t* 
be  doubiM  ta  what  extent  or  .eSedt  49Cism  pf  r«dtlctioB  ii 
refer^ce  -to  the  several  d^s  4s  eom{)etant  or  neosMtzy^  iai 
whether  the  pursucfl*  ib  aoititllMl,  udder  the  de^Stfat^ooB^ 
dusions  of  the  8umtnon99  to  tl^e  actual  j^dpeTty  of  the  bir^ 
table  si^lge^  or  eau  oiU{r  Uaira» oDob^f  t^re(4  or  qoehilf 
nf  the  priee  paid-^-befere.  tother  Jlstimmt^  4i|ifM(Bite  the  fi^ 
ti6s  to' debate  oil  theAe  pohils.^ 

•  The  X^rd  Ordinaty  sulgoined*  the  foUon^  aolei^^  'Atifr^'aiie^inK 
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The  Courts  upon  Che  gromickl  stated  by  tiie  Ixn^d  Ordlnmy,  17  June  isso. 
unanimoiislj'  refused  a  reclaming  note  on  the  part  of  the  de-    '  ~  »'■*'' 
feader;  Jaidinei^ 

Cume. 

jLtfrtf  Jff^iMTffi^  Oidinary*  For  tlie  Punuer^  Ftngih^  JwmeBm,  JK 
.Mtrtnm,  W«  &  Agent*  For  the  Defmder^  SoUGen.  (Hop^)  Monu 
.  W.A.  G.^SU  MOU,  Vt.  6*  AfODts. 

'^^^       s. 

" L  L       1  ■    M       II  ^ 

pointy  In  UiIb  cause  attended  with  difficult/.  But  some  of  those  pleaded 
do  not  a|^)ear  to  the  Lord  Ordinary  to  be  attended  with  may  difficult* - 
If*  the  pleas  founded  on  the  mere  form  of  the  deeds,  or  on  the  consent  to 
ancli'ileedfl^  or  on  the  narratires  employed  to  giro  Uiem  pkusibiUtyi 
cnnld  be  enslailiedy  thli  part  of  the  law  would  be  extinguished ;  and  as 
the  Lord  Ordinarj*  thinks  that  there  is  no  difference  between  the  case  of 
the  husband  and  that  of  the  wile — ^the  law  giving  as  much  to  the  power 
of  affection  as  to  any  other  sort  of  influence— Jie  is  of  opinion  that  the 
ctOeiAymSi  be  looked  at  in  the  same  light  as  if  the  position  of  the  parties 
lad  btos-cfaingedy  and  rimilar  deeds  had  been  obtained  fhmt  the  wife. 
Xhe;deedlJMoe  all  mani&stlj  pure  deeds  ivf  donation ;  and  the  Lord  Ordi- 
nary eannot  help  thinking  them  most  extraragant  and  unreasonable,  if 
the  hu8band*s  interest  was  to  be  at  all  considered.  Bat  it  is  the  surrendet 
of  his  right  in  the  erent  of  his  sunriTrance  that  is  chiefly  to  be  attended 
to-  The  case,  however,  is  in  some  points  difficult.  The  most  difficult 
^pies^n4UcUc9  firem  .the  terms  of  Ihe  heritable  titles,  and  of  the  settled 
went  1816,  as  giving  rights  to  third  parties.  But  the  Lord  Ordiaaj/«, 
a^er  having  examined  iUl\he  cases  referred  to  on  this  point,  can  see  119 
case  in  which  sudi  deeds  as  those  here  produced  were  found  to  be  irrevo* 
cable.  The  main  question  is,  whether  in  substance  and  reality  they  inw 
jport  gifts  to  the  wife.  But  the  power  of  disposal  in  the  feudal  titles, 
(which  could  not  be  in  the  form  of  a  power  of  revocation,),  exercised  as 
it  was  by  the  deed  1816,  and  the  power  of  revocation  in  that  settlement| 
though  it  required  the  pursuer*s  consent  or  concurrence,  did  in  fact  ren<r 
der  the  rights  of  these  third  parlies  defeasible  in  the  will  of  the  wife  | 
ttfcanse  the  colour  of  requiring  the  pursuer's  consent  to  replace  his  ow« 
rights,  or  exclude  those  which  might  affect  them,  cannot  be  aUova^ 
to  disguise  the  plain  reality  of  the  case.  See,  on  this  point,  6th  Dec. 
I72d,  Sanders  V.  Bunlop,  (Mor.  610^);  10th  Aug.  1776,  Scott^  &c.  «. 
liady  Ctanstoun,  as  revexsed,  aist  April  1777  s  I7th  May  18fi6,.M*Diar« 
nrid  e.  M^BvuRoid,  The  case  of  Moffat*s  Trustees  «,  Gray's  Tmstees^ 
7Mi  JDcc  |891,  applies  to  some  part  of  the  subject  |  but  it  was  so  peiv 
plexed  in  its  circumstances,  and  in  the  discussion,  as  to  afford  little  lighU 
The  case  of  Hepburn  v.  Brown,  iii  the  House  of  Lords,  6th  June  1814 
{9  j:>ot0,  p.  842)  depended' on  the  question,  whether  there  were  £iir  coun. 
ter  engagements  given.  The  principle  was  fully  recognised.  There  are . 
siSiU  sosae  dificnlt  questions  as  to  the  result  in  the  present  smo  i  but  as 
^»  partial  Innre  not  been  he^  on  thsflspointsk  the  J^id  (Mlair/ sNir 
not  venture  to  ded4^  them/ 
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JOtiN  AND  JAMES  l*f0  ^^:  '- 

Process. — ^Nobile  Officium. — J  mm^^ioM;iM/n'kpUdl^b^ 

*'  hibition  had  been  raised^  having  been  ciittei'm  Vati^,  jttit 

'  upon  the  ewpiry  of  the  year^  not  upon  a  tejpdar  caBkif' 

'   day  J  but  by  special  have  from  the   CMtf;  ^ifeitrt^fij^'^ 

*  objections^  and  the  pursuers  ^atin^ihePepI^  inikieflFa 

reduction^  ex  capite  inhihltioniSfOf  q['diiposiH6n'id'i^ 

oTierous  purchaser  subsequent  in  date  to  the  inkUSUom — 

found  that  the  inhibition  had  fatten  ift  condi^fietV»ifike 

summons^  on  which  it  had  been  raiiedl^^i^  Jidtid^  tiSM 

regularly  called  in  terms  of  the  eadsHiig  abis'^of  sidBiMiil 

On  ISth  February  1826,  the  pursue  raisdi  w  M&4ai  iq|iiAll 
John  Angus  for  payment  of  a  sum  (^L.400,  '(te  WlSdi'Aig^ 
wai»  charged  to  appear  upon  the  ISth  ijay  of  May  i»^  to  eAtt 
(18S6).  On  this  executed  sumipons  the  pursuers  used  failnbitioft 
against  Angus,  which  was  executed  On  20th  PebrmaylSSK, 
and  on  the  same  day  was  entered  ili  th^'^^oM^oif  iiibibifidis. 
On  22d  February,  Angus  sold  ib  ttie 'l'^eirder,''(:^±;'iMMM 
heritable  property  in  Carnegie  street. '  TKepe  dM  not  aj^ppear 
to  have  been  any  previous  minuti^  0f  side ;  Viil  tibe  ^iiyiwititfi 
was  granted  to  the  defended  of  the  klibVe  Aata^:  ^*'  *      -"  ^" 

Kotliing  farther' was  done  Upon  dl^  sii&i&^'iffitiiik  Aii^ 
on  thi  dependence  of  which  the  inmbiiSo^  wa^iised^  titi^^&mre 
ibie  meeting  of  the  Court  in  May  182^^  wfen'lii»pdmiifri'dii» 
covered  that  the  summons  had  noi  beeii  cflM;  tafl'ttaftefe  it 
;was  called  by  the  mh  df  May,  lVir<JWa'm'''^tf  klft  of 
*1flay  happened  to  be  a  Saturday,  wfiicE'w^djit'iidaft^ 
according  to  the  regulations  of  Cour^  ^T^^  ^urMeH "i^Uft  n 
•  petitio^  to  the  Court,  stating  tfie  diil&s^'lii'^  ibe  llsr- 
(ng  ciilled  ihe  siii^on^,  ahd;  '^^li»i^'m^^  ^ff^y 
was  not  a  rqpilar  calling  day,  J[>rayiog  the  Court  to  andidriie 
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the  clerkil  <  to  call  the  afaresud  emnmons  in  the  Outer-Hooae  18  June  teao^ 

*  on  Saturday  the  12th  instant,  aoocxding  to  the  fonns  pre-     '^  y  ^' 

<  sently  oheerved  in;^  ffl^^f  fi^mnoiues.'    This  petition  ec^^""  *" 
"vras  opposed  by  Cox,  the  purchaser ;  but  the  Court  ^  having  ■' 

*  cqi9|fS)dfer^.l^Q  jipeti         and  heard  the  counsel  ^^^^^^VS^^ifMeom. 
^  ing  parties,  who  objected  to  the  prayer  being  granted,  ^eyi 

*  authorise  i^^fifsfim  Cilppu^t  to  caU  the  fununona  in  question 
^  this  day,  as  prayed  for,  reserving  all  objections  of  every  de- 

*  scription  to  all  parties  eonoerned,  s$  accords.^ 
The  summons  was  accordingly  called  and  emx>lled.    No  ap- 

peacfuice  3iras4i>ad^.&r  Angns^  who  by  this  time  w»a  bankrupt^ 
Wi(^  had  ^eft  ]t;ha  country ;  but  Cojc  appeared,  and  objected  that 
t^  svup^ipfis,  had  been  incompetently  broi^ght  into  Court  The 
Jjprd  pjrdinary  prpjDovinced  this  interlocutor :  ^  Beoerna  against 
f  tfie  defender^  John  Angus,  in  absence,  conform  to  the  con- 
f  clwop£(  of  the  libel  against  him;  reservmg  to  James  Cox,- 
f,  comptarer,  ail  objections  to  the  validity  of  the  inhibition 
^.m^^tioni^  V9i  tt^(j  defence  given  in  for  the  said  James  Cox.^ 
rrha  ]}UE8uers  extracted  their  decree,  and  then  raised  the  pre« 
eept  action  ior  reducing  the  disposition  granted  to  the  defender, 
ex  capite  inhibitionis.  Agunst  this  action  the  defender  ob« 
j^;^ted  that  the  puiBueni  had  no  title  to  pursue,  as  the  summoni, 
pn  the  dependence  qf  which  the  inhibition  libelled  on  was  raised, 
was  not  regularly  or  competentiy  called  in  Court  within  a  year 
.from  its  date. '  ^        .  .    . 

*  The  Lord  Ordinary  reported  the  cause  to  the  Court  upon 
caa^ ;  and  at  ttie  sai;ne  time  issued  the  following  note : — ^  The 
f ,  Lord  Ordinary  reports  this  ease,  because  it  involves  questions 
.<  iof  in^portaiioe,  w^ich  the, Court  only  can  properly  decide. 
,,    <  TJUs  is  a  reduction  of  an  pnerous  sale,  ex  capite  inhibi* 

<  tionis.  The  inhibition  was  on  a  depending  actipn ;  the  last 
.5;  day  of  compearance  in  the  summons  was  the  12tb  Hay 
.\*  l^^,.amd,  of  coursei  if  not  called  on  or  before  the  12Ui 
.f  .May  18279  the  action  and  the  inhibition  both  fell.  It  wns 
.f  jpiQi.caijed  before  the  12tb  May  1827s  and  that  day  being  a  Sa« 

<  t^r^y^  jdie  pw?ier  admits  tba^  according  to  the  .standing 
.f ,  iiijes^  it.cp^ld  not  be  called  on  that  day.    That  on  a  flpegial 

,.f  fkHdicatiofl^  (whijoh  wps  opposed  by  Cox,  the  defe^der,^  the 
..^,  (ponrt  aUpwedtl^e^suniinons  to  be  called,  but  exjpressly  resery* 
^fjfd^ifly)ctiocisofeyei74  Lf^ddore- 
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i8Jiiiieiaso.c  hooBe  aftgnrartb  gtkrt  decreQt  ai^nrt  the  defender  in  the  ao* 
Thorburna  0^  *  ***®»  reBerriBg  to  Mr  Coi:  all  oljectiqnp  to  the  inbibitlon. 
Cox.  <  The  Loid  Ordinary  sees  no  room  toi  doubt  that,  in  this 

*  reductbO)  it  is  ijuite  open  to  Mr  Cox  to  state  every  objection 
Hoinieqfiohim.  ^  to  die  competenojr  of  the  calling  of  the  summons,  in  so  fiu* 

'  aa  the  validity  of  the  inhibition  depends  on  it.   .The  Court 

<  did  not  decide  the  point,  and  their  interlocutor  was  given  to 

<  save  all  interests,  by  allowing  the  calling  in  the  meantime, 

*  and  reserving  all  olgections.     Neither  could  Lord  Corehouse 

*  decide  it.;  he  rtill  reserved  it ;  and  his  interlocutor  could  Jhmve 

<  no. meaning  in  an  action  of  constitution,  but  to  save  Mr 
^  Cox^s  interest  to  object  to  that  diecree,  in  so  far  as  the  inhi- 
^  bitioa  might  be  aHected  by  such  objection. 

<  The  question  then  ia,  whether  the  pursuer  lost  his  inhi* 

<  bition  by  the  fiiilure  to  call  the  summons  regular^  within 
^  year  and  day,  and  whether  this  was  competently  prevented 
^  fay  the  intoposition  of  the  Court  to  authorise  the  calling  on 
^the  12th  May  1827? 

*  Am  thb  question  dq[)ends  on  the  nobile  oflicium  of  the 

<  Court,  the  Lotd  Ordinary  thinks  that  he  cannot  with  pro* 

<  priety  decide  it    In  the  way  it  i»  stated  by  the  parties,  it 

<  aeems  to  involve  these  several  points,  viz.  1«/,  Whether  it 

<  was  competent  for  the  Court  to  dispense  with  the  existing 

<  iGonns  and  rules  of  Court,  so  as  to  affect  the  interests  of  a 

<  third  party,  an  onerous  purchaser?     2(2,  tV'hetber,  if  this 

*  was  competent,  it  was  imperative  on  the  Court  to  grant  such 

*  an  application  ?  and,  3^/,  Whether,  if  it  was  not  imperatives 

*  there  was  ground  in  this  case  for  granting  it  in  the  discre* 

<  tion  of  the  Court  ? 

^  It  is  not  disputed  by  the  pursuer  that,  under  the  acts  of 

<  sederunt,  particularly  those  of  March  1820  and  July  1826, 

*  section  8,    he  could  not   call  his  summons    on    Satuiday 

<  12th  May  1827,  though  he  says  that  thei  last  of  these  acts 
^  should  not  affect  him,  having  been  passed  after  the  date  of 

<  his  sununons.    But  the  strength  q(  his  plea  lies  in  the  state* 

*  nient  that,  by  the  immemorial  practice  of  the  Court,  they 
^  hav£  power,  in  virtue  of  the  nobile  oiSicium,  to  grant  such 
'  dispensations  with  the  strict  forms  of  Coiut  under  special 

*  circumstances ;  and  he  refers  to  the  cases  of  adjudications, 

<  where  the  year  for  obtaining  a  pari  passu  preference  has  near* 

*  ly  expireda  and  of  processes  of  cessio  bonorum  sent  to  the 
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*  fegulatron  roll,  »nd  to  the  reported  case  of  Withers  «.  Har*  18  June  lim* 

*  le^,  .ae  an  instance, of  the  Court  dispensing  eren  irithibe    ^~  »  ^^ 

*  statutory  regulations  1672-     It  seems  to  the  Lord  Ordinary  cox!^  ""*  * 
^  that  the  safest  ground  on  which  this  plea  could  be  supported      ■' 

*  in  its  application  to  the  present  case  is,  that,  in  original  P>^- jv2Stt«clwfc 

*  ciple,  all  sederunt  days  are  legitimate  days  tot  calling  nun- 

*  menses^  and  that  the  roles  laid  down  for  cMn^nienee  and  or- 
^  der  in  the  pnode  of  calling  them  do  not  affect  the'sabstanoe 
^  of  the  rights  depending  on  that  principle,  and  must  all  be 
^  considered  as  passed  under  the  implied  reservation  of  the 

*  power  of  the  Court,  according  to  immemorial  usage,  to  permit 
^  a  deviation  from  them  in  special  cases,  in  order  to  sare  sub* 

*  stantial  rights* 

^  13ut,  on  the  other  hand,  it  does  Eeem  to  require  aeriooi 
^  consideration,  whether  it  can  be  laid  down  as  a  general  prin* 

*  ciple  that;  Inhere  a  party  has,  according  to  the  establiabed 

*  rules  of  Court,  lost,  by  his  own  neglect  of  them,  a  benefit 
^  whidi  be  might  have  had,  or  m<Nre  especially  an  opportunity 

*  of  coifipleting  a  preference  over  other  creditors,  or  a  title  to 

*  the  pr^udice  of  a  bona  fide  purchaser,  the  Court  may  com* 

*  petently,  or  must,  as  a  matter  <^  justice,  Ihterfiere  for  his  re* 
^  lief,  to  the  prejudice  of  another,  by  granting  a  dispensation 
«  with  their  own  fixed  regulations,  or  more  particularly  with 

<  the  rules  laid  down  under  the  powera  of  the  bite  JudicaCore 
^  Act  by  the  whole  court,  with  the  aid  of  the  Lord  Chief 

<  Commissioner,  having  the  full  force  of  acts  of  ParliaBMnt 
^  The  competency  of  relaxing  the  strict  rules  in  certain  known 

<  C3sen  of  an  equitable  nature,  though  now  sanctioned  by  long 

<  practice  applicable  to  themselves,  may  not  perhaps  be  thought 

<  sufficient  to  support  so  broad  a  principle  to  be  applied  to 

<  new  cases.    And  it  is  to  be  observed  that,  while,  on  the 

<  one  hand,  a  competency  of  granting  sudi  apj^cations  in  ih» 
^  discretion,  of  the  Court,  on.  a  view,  of  the  drcumstanees  of 

<  such  cases^  woi4d  endanger  the  stability  of  the  established 
^  lavrs  of  process,  it  is,  On  the  other  hand,  extr^nely  diiBcok 

<  to  discover  any  sound  principle  on  which  it  can  be  held  to 

<  he  incompetent  in  the  Court  to  grant  such  apecial  dispeysi^ 

<  tions^  whenever  they  are  adced. 

^  If  the  Court  shall  be  of  opinion  that  it  was  competent  to 
^  gi:ant  the  indulgence  in  a  case  generally  of  the  nature  of  the 

<  present  case,  but  that  it  ivtts  not  imperative  on  them  to  do 
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18  June  1830.<  m,  H  may  fhen  be  necessary  to  conndfar  whetbp  liie  ivaal 
■'"'*'^"   *'»(Srfaai»eanfc«n'tof-fli«'ttife  'i^  Mcfi*iM'ixi'yS<8'5&fiMl 

■  ■ ...    ,.,.   !•■.    1.    ■     ..   ,11..  ■•=  ,-,..•    -;     .^i/-   ;;.•'  .•.•-!-:-•   •«' T>«f«l 

^ "By  thea^ctent  ptiietil[^,'4lie^cidBfig  of  c&ttteii  tbolc'plaee  ii 

Pursuers*  p^gence  of  the  Jadg«^-  and  waEd  dfe  fkcto'  a  ^'dfidial  auet  iM 
which  it  derived  its  chamctei*  df  'a*  depen^g:  j)tocefB6^';  ^tkie  W 
duoise  being  expired,  thcf  smnmonfl  iftight  be  immediately 'caBed 
dn  anj  day  irithift  tiie  ye^  Irheh  the  'Coiiit  wal^'^ait^g.  JlI^ 
ierwards^  the  presence  dT  the  Judge  was  dispen^  ^vi^  fil 
%  fa)«n]sted  ^ifh  'Oie  i6aIH»^i^%iii'*fi:cmlffii^ 


the  elerkB  wer^  faiCnisted  ^ifh  "Oie  ^AaOiu^  { 

to  hare  the  same  diaraeter  <tf  a  judicial  ad^'^  ^i^  iSb^i^ 

vitiL  the  HEime  consequences  5  JE^«fc  IV:  I,  A  '  '••'•' 

^Within  these  30  or  40  years,  the  pr^ce  h^bb^'tdle-' 
strict  the  edling  of  oauses  to  the  Thtlr«3ay9  a^^M^ys  df 
ideh  irefeky  except  at  the  end  of  th«  Wi6ttf  -  alM'idiittiibk  te 
flkmsy  vfhea  the  catti^gs  irers'  dally.  'TUii,  1icr#IHrflr,'vii( 
doaeBot  wiA  any  authority  from  the  Co^  ixst  liitrbddtti 
mtrriy  as  a  matter  of  convenience,  and,  llk^reftire^'xil  '^6)2  ih^ 
aieot  the  subetaatial  rights  of  litigaif  ts:. 

The  prakstice  of  viva  voce  callings  VaaUter^1»y  tike  ktiof 
sederunt  Uih  March  1890,  niiich  enhstitirted  iii  &elr  Ae^ 
written  lists,  to  be  eidiibited  the  day  preriotis  to  iJke-e&hl- 
ment  in  the  Oater-H<Kise  rolls.  The  snliseqtieftt*  Btt  of  m- 
deraat,  11th  July  1826,  fectHtated  th^  pnblitetioki  <»r  HiM 
lists,  which  were  reqtrired  to  be  prepai^ed'  frdm  the  odpies  of 
Uie  partibus  lodged  by  the  parties,  to  be  ht»g  np  ih  tftb  Ootor- 
House  two  days  before  the  day  of  enrttment.       '  "     ' 

All  these chatogeswel^  inti^aced  merely  ftr^e piitpoeeoffr- 
eilitating  the  general  routine  of  business:  Tbe^  M^erie  Wbdrng^ 
ed  toti&e  away  fihom  a  porsuer  any  sulMihttrft^lrbebiq|h^ 
to  hiia,  or  ix>  diyrive  the  Court  of  ihe  ]M^ef  to  \Mipikii,  so  as 
to  qualify  or  deviate  from  the  gen^iaft  km  (Jt'XUd  jtUiimiinj^ 
where  this  should  be  necessary  in  yeferende  'to  tmf  pMkAt 
case;  In  this  view,  the  wambat  grahtitf  ^i  mid  ^  niih 
m<Mas:  against  Angus  #aii  not  inoonrifeieiik'WithlM^ictrof  ss. 
derunt  in  force  at  the  time.  It  1r6ii}&'hi6^''bMi  te'darf 
these  acts  beyond  their  purpose  to  apj^ly  iJiem  ul  sudi  a;'  W$j 
as  not  to  finilitate  business,  btft  to  deprive  the  pmMM  ioPtlMi 
aabptantial  right  wlBoh  dependlidotttllte'^itin^^ 
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But  eren il. theactiofi  against  Angtun  W' ona to. wltt0l^:tba  18 Tune IBsa. 
aet  of  sederunt  in  tennii^is  ia  appticwUs,  slill  A^  ^^'^*****^  i^I^Ii!^^ 
poorer  of  dispenmng  with  its  application,  and  it  did  exerdse  ^  ^x. 
fhat  power  competently.    In  yirtua-of  tb^  nak|l^  oflSAwj  the       -«-— * 
Ccrort  have  the  power  of  nodifyiig  or  deviating  firon'  »it»:  re-  j^^Sf^jlbHiw* 
galationjs,  where  that  is  necessary,  for  the  sabslaotU  ends  ^      mmmmm 
justice,  and  suited  to  the  exigencies  of  any  parlietdar  •caaeb^^rtuen* 
That  the  Court  does  .possess  this  power^  is  admilled  by  aU  oor 
authorities ;  Stair ^  IV .  d»  1 ;  Pres.  Farb^s^  frefdce  i0*ki$fBB&i^ 
mimB ;,  Mor.  Suppk ;  Bank.  IV.  7,  Si  and  25 ;  Enk.  I.  3, 99 
nnd  23.    There  pre  yarious  instances  m  which  the.  Court  havto 
^^cis^  thi«i  powen    In  actions  of  cessio  boncHfum,.  the  Court 
EaTC  been  in  the  practice^  at  the  end  of  the  esasion,  and  upon 
applijQatioUf  to  thi^t  effect,  to  allow  the  case  to  go  to  thetregala- 
tion  roU>  wbi^h  otherwise  should  have  gone  to  the  ordibary 
action,  roll^  where  the.  suaamons  haa  been  taken  out  to  sea     la 
like  maimer^ .  ^n  processes  joi  constitution  and  adjudiosition,  the 
Couit^isaecttstoined  t^  interpose  and  dispmso  with  any  oftha 
<irdinary  foi^s  of  procedure,  where  that  is  necessary,  ettherfsr 
aecuring  a  preference,  or  allowing  a  party  to  sank  pari  passiik 
And  so  well  ia  thair  .understood  to  be  the  piaotioe,  that^  ia  ^he 
Juridioal  Styles^  (I  IL  887)  there  is  a  form  of  a  petitioir  &r  die- 
pensipg  witli  some  of  the  fbnns  i  >  and  there  ave  variooa  decislona 
to  the  sc^e  effect ;  Lauderdale's  Creditocs  v.  Lady  Yaster,  Deo; 
1686,  Harc^Brmpn'sSuKd.  II.  96;  Stamfieid  u.  Dayidaon, 
S8th  Nov.  1693>  PaufU.^  Brnfin'^  SufpL  IV.  95;   Bai- 
fitur  V*  Robertson,  IstjJaa.  1695,  Pount.^  Bmum^s  Suppl. 
IV.  234 ;  Withers  x.  H^ley^  8th  Aug.  1753^  £^eMtf,  vom 
Pm>(^,,  NPr  ^4  Stewarts  su  Yoric  BuiUJngB  Conpany,  Cdi 

Th^  deciflipos  apply  to  .actions -of  cesistftvtioa;  battha 
aani^.  r^piedi^  hare. been.  giTea  in  proeesscaaf  aiigiidication; 
T94t7;^cptt^l6th  Deck  1707,  rifoiF«  199);  M'Kenaie^s-Ra. 
proBfntatiyes  .^...JJiddel»<26th  Feb.  17^1,  fO*.,  JSroim'a 
^t<p^/,  V.  ^^^  ilapwltpa  t^  Black,  17th  Juiy  1761;  (M^> 
eae^X;,  J^ef|aie^.l3th..D««^  a77$r<M;'Lean^  etbJaan  I78B; 
Br^<f^n]9i  SffiBpl^  X^'^gQ;  Coaamon  Agent  in  lanking  of  Pol^ 
€^]l^^,.(^^  I r^ 

j^^S^qa?^  3^!ffp  i|^a,^4lMqa>^  ^iragistsr  tha  aUa*ariM«  of 
a^udicatioa  witbiftifip'^yff  )MUW*^^ 
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18  June  i89o.'iapplM  hj  ihft  wanmt  of  Cowtt  SmOim^.fiitm^'^  Suffl. 

^-^v*^    V-873. 
7%oTfmnui«.       Ymom  odiev  iUurteatiow  4^  ttber  aicervte  of  tlu^  mA 

offiemi,  in  dupensiag  vidi  ordtoipy  .£Qnn«»  migjbt^Hr^tinl 

S*^^"^       to ;  M*Vioar.«.  M'CaUum  aad  Kerr>  74h  Aj^g^  1763^  JI<«i0i^ 

So  Aat  the  Court  bave  uiu£ei«iiiI j  exerwed  tl^  pQV«  d 
modifymg  or  daporting  fiwi  gmet^  Jwe^itatiwir  iriiere  Jut 
wai  MoesMUy  for  safaBtantial  jtsliioer  £vQ»i  tlieo^  i^oatk 
mippodtm  of  the  wanimi  to  «iLt>gl  ^vntocl  ia  tbts  oa^Uii 
ftn  extraordiiMuy  interpoMtimis  H  W96  <908ip9(eiit».imd  vlMik 
Court  could  not  nfiieie  ooQsiatmtljr  with  ^o ,  gwiiMl  {toMfbi 
upon  which  sufih  interpoiitioa  liM.iAntfM^Ly^ts^ceil  piapi» 

•IwdoSOUi  OBflQB* 


PumMTS^ 

Pleaa. 


T>efender*8 
Pleas. 


PImmW  ibr  «ko  d6todei»~. 

Altkoogli  ibe  Court  of  Sewidii  may  not,  poafioipt*  ail  Oe 
povon  which  it  at  oao  tiwo  aeeaai.  to  baieo  #xoi3cis«d»  j«t  a 
high  power  or  nohik  offioiiaw  tiUhelw0&.tPtit,^l0ld^^lrt.le- 
oesHlrily  belovg  to  it  from  ila  juiMUctioQ  Ban  oomt  oi^eqiiitf. 
This  equitabie  jnriadiotioD  faae  lioeu  cofmct^j^atfid  bjpiilear 
instatotional  writers.  But,  notwithstandiiig:  of . this  pewier,  ike 
Court  caimotf  e?«a  in  ih^  ezorciM  ftC  ita  nohik  afficiimii  ibtcr- 
niine  oontnury  to  edrtbg  law,  and  far,  tea  incidMitally  ^ifpaae 
with  an  exproM  statute,  or  even  an  orttnary  act  of  a^ennat. 
This  is  expressly  stated. hy  Lord  S^tir  in  deBiUng  the  aobik 
offieiom ;  Simir,  IV.  3, 1 ;  so  also,  Bank.  IV.  7,  24b  et  aiq* 

The  calling  of  a  suaunobsisan.  important.pKt  of  tfiefMni- 
oess,  being  the  commeneemnt  of^tbe  aotML;  and  Aa.ajppsist- 
ment  of  perticalar  days,  and  the  estahlirfmantipf  sfieciai  fanv 
'  ftr  caBisg  somnMnses,  are  ooevali  with  the  /;iMtitotioiii  of  the 
Conrt  of  Session.  Originally  erei^.  asdmint  49j  Vfay  hare 
teen  oompetent  fiur  cattiiig  sununonsps;;  but  thjst  Ji^ng  Ivni 
inconvenient,  special  days  wese  ass^^ed.  for-  tkat.  purpose; 
1637i  c«  44s  45,  46;  Staitt^  IV.  3,  3.  The  act  IC^cfm- 
tains  the  qiecial  regulatioDs  and  auactment  aa  to  the  ^uif 
or  original  enrolling  of  susuiioafleS';  and  tbeso^eR  ooofriBflJ 
and  amended  hy  the  statute  l€9fi,  and  hy  various  ffotaoiaa^  , 
runt.  In  all  of  these,  Satmdi^  was  the  oujLj  iwf  Smr  enrsBiBg  ' 
asid  hy  suheefUMt  aets  of  sederuaty  it  was  is- 
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ehffeA  MSip«teiitH;o>«itrol  eaikhk  cbxwba  o«  the  fafitnim  days  A8  June  ISM 
of  the  Winter  Session  and  the  last  seven  days  of  the  Summer  •  ^— ^"^^^ 
Sessfob ;  bttt,  in  M  other  reeptots,  Saturday  was  the  wdinary  ^0^****"*  ** 
And  only  i^mpetent  day  (at  the  fifsl  eiiirdliiMDt.of  OiKleJt^llQttse       ■ 
eauet ;  and  heum  special  days  m  tiM  week  were  estaUidied  for  ^T^*^^  . 
calling  sammonses.   Ever  since  the  act  167^9  Thursday  and  Sa-         - 
turday  have  been  the  only  days  for  calling  summoDfies.     But  Defendsrli 
in  1890  new  regulstioM  were  Hade  as  to  calling  summonses,  ^ 
establishing  the  written  Kstt,  instead  of  viva  voce  callings  aa 
formerly ;  and  this  was  to  be  dona  in  each  sedenmt  day  impn^- 
£ately  preceding  a  day  for  enrotment;  but  as  the  enrolment 
could  be  on  Sttturday  alone,  of  oourse  the  oallingB  must  have 
taken  place  on  the  Fridaiy. 

By  the  late  judicature  act,  6  Geo.  IV.  c.  190^  it  is  provided 
fhat  the  Court  of  Session,  with  the  Chief  Commissioner  of  the 
Jury  Court,  shall  have  power  to  make  regnlationa  eoneenung 
the  form  of  process  and  proceedings  before  the  Court.  Under 
Hie  authority  of  that  act,  the  net  of  sederunt  11th  July  18^ 
was  passed,  which  contains  special  proviaiona  bodi  aa  to  the 
calling  and  enrolling  of  aummonaea;  and  providto,  section  8| 
<  That  the  calfing  of  canses  Aall  hereafiter  be  on  the  second 
*  lawful  day  before  a  day  for  enrolment  al  cauaes^  and  no 
^  cause  shall  be  enrolled  earlier  than  on  ike  second  lawful  day 
"*  after  it  hM  been  called.*  This  act  of  sederunt  was  passed 
by  the  whole  Ca&l  in  tenns  of  the  provisions  of  tl|e  statute ; 
but  the  object  of  the  petition  given  in  by  the  pursuer  was  to 
get  one  Division  of  i^e  Cimrt  to  dispense  with  an  act  of;  sede- 
runt passed  by  the  whole  Court,  and  that  for  the  purpose  of 
supporting  a  claim  of  pf^forence  to  dm  iigury  of  the  defender 
"as  an  onerous  purchaser.  But  tlie  act  of  sederunt  can  only  be 
altered  or  dispensed  with  by  tho  same  authoiily  which  created 
it.  If  such  a  power  as  that  contpnded  for  by  the  puiDuer  wae 
considered  as  ve^ed  in  one  Division  of  thie  Court,  it.  mif^  be 
equally  exercised  by  a  Lord  Ordinary. 

The  case  of  Withers,  referred  to  by  the  pursuers,  was  de- 
cided at  a  thne  when  the  power  of  the  Court  waa  by  no  means 
irned.  There  was  no  oppoaitwn  in  that  case ;  andj  the  dispen- 
sation which  was  there  granted  was  merely  to  hear  %  case  out 
of  its  proper  order  in  the  roll ;  it  did  not  a£fect  the  foir  inte- 
rests of  any  party.    But,  ef«n  in  that  caaa,  Load  Elckies, 
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PlaM. 


18  June  im.  w)h>  reporis  it,  bon^en  it  ^  ebiithfff  10  tt^  |MrMltf\lM 
"■^V^"  €oart     '   '  ^'  ''  •  ■      *  '•  '  i   ^-i  '»M.:'. 

Cox.         ^      As  to  proceBses  of  oeftio  iNmomm,  ftkesB  d^  jtfthMttiai^ 
«»—       acrioDB,  and  have  special  privO^gtt  attuned  tatl^ 

TftiiiTtifflrimm  ^^'P^^^^^  there,  or  proceedings  whidi  pass  k  abaettiee,  ne^Mr 
.^^       can  affect  the  general  rule  in  a  question  of  aoch  ImpdrCanee  aft 

^^^^^r^s      tJiepreaent. 

It  18  true  that  e!rtraordinar7  dispenaationA  have  beeti  gniited 
in  proceaaes  of  adjudication.  These  have  edsted  Iblr  flpwnrda 
of  half  a  century,  and  form  an  exception  from  the  general  nde; 
hut  the  exception  strengtheha  the  generd  rolir.  It  'liiKf  bo 
doubtful,  if  the  question  w««  open,  whedlerilie'Cdnrt'iroidd 
now  grant  this  dispensation  even  in  progenies  of  a^J^^'Sc^^'^  • 
W  these  have  been  established  by  long  praclSce  in  queationft 
with  the  debtor,  fiut  adjudications  are  itot  pto^l^trfy  ttSiim 
but  diligences;  they  are  extraordinaiy  prooteses,  aind^  in^tikikf 
enjoy  peculiar  privileges ;  and  dispensations 'granted  in  adgtifi. 
cationd  are  not  for  the  purpose  of  confemn^  prtfersnoea^  Uit 
for  preventing  them ;  they  are  to  s^cnra,  not  to'  destsdy^,  tfatt 
substantial  rights  of  third  parties.  It  was  not  in  virtae  bP  the 
nobile  oflicinm,  but  from  the  reserved  power  m  the  act  «f'*85. 
derunt  in  regard  to  extraordmary  causte,  that  die  Cduit  dtei^ed 
the  case  of  Bontine  v.  Grahain,  SOth  Nc^.  1829:     '  * 

Even,  however,  if  it  had  been  cdmpetent  for  ibe  C&onH  to 
dispense  with  the  existing  forms,  it  was  not  imperative  on  them 
to  do  so ;  and  there  was  nothing  in  Oto  dr^Utnstancte'bf  ttib 
case  that  required  the  extraordinary  interftrenoi  itf  the  Court 
It  was  only  froni  the  gross  negligence  of^A^t^  pursueti^,  in  no- 
glecting  to  call  their  action  in  Court  witUEn  the  ye^,  thai  they 
required  to  apply  to  the  Court  for  this  lextnicadfniary  refanedy. 
But  a  man'is  not  entitied  to  relief  in  Equity,  if  ifaMhilr  fcern 
rendered  necessary  solely  by  h|s  own  h^ligenoe;  ^JTttni^a 
Principles.  A  party  can  only  be  entitled  to  pfead'eqmty  Whm 
he  is  about  to  suffer  injury  without  fiitdt  on  his  part  Btttthe 
effect  of  granting  that  relief  in  ^uii^Tf  ouldl))^  n^Mt{)hjddlelaf  to 
the  just  and  onerous  rights  of  the  defender,  whii  is  an*  "Onerous 
purchaser  of  tiie  subject,  the  titles  to  which' at^  no^'aoughft 
to  be  reduced. 


Jud^ent    .    The  Court  unanimously  sustained  the  defoooca. 


Digitized  by 


Google 


equitable  power  for  tKe  purpose  of  creating  a  prefeirende.    Tlw  ^IpC!" 


•fit»W»T«ftj90t  ^  i;{»,.^  e3ffirc^p.,<h^  Bgw^r  for  such^a  ^urjK)ee.  ob*.^ 

fWW  i9flrt»  fiJ  M  W^r^?*  tly?  Vpiirt  fo  intierfere. ..  It  Was  veiy^^"^?^'^ 
fl8to(jk8W>l%-W        ^®  ???'^'^  ^?  *^  meaatimp ;  ^ecatise^  Opinion  of 
if  that  haa  not  been  done,  there  would  have  been  no  remedy.  C^uit. 
ft^i^  ft^fiF^^?  were.ejqpresgly  reserved ;  and,  .when  we.yow 
fiffmfH^Pfi^^V^^^^^  I.Jiaye .^o  doubt  they  are 

jHjfftfpHnded...,;,  , , 

..,1 1^  f^^yff|tf-^  tbsfe  was  any  fraiid  in  the  matter^,  ihal; 
jggf^^o^if^'^ill.l^tifjff   ,But  the  c^uestion  comes  to  be,.wheth^ 

*%ft.^JfllWl^^*^  M^^,SWf^r  t  }  ^*y®.  8F^^  doubts  whether  the 
Cqiy1^pi^j,eiCfBK^isu^.their  ^ital^e  jurisdiction,  could  hav« 
^!ifm,^m.^H^^  parties.      .     ;    ^ 

jl  ,f^4.  J?n/^^~^  ^o^lJt  if  we  have  the  power;  but,,  when 
^f\.^|gi{^b^,q|{(^.  cpip^  before  us,  we  will  consider  whether 
jfj^  b*YftitfcftPfJW«^.  t-TWl?  i«  not  a'case  of  e^^uity  ;  the  pjfftiea 
^^J^yj^K9W  fl^Klfe®?^^  ^^!^  ^^  ^^g^*  which  they  migh^ 
Jjj|HrSt/»ii>,.^,%1.^9S^  fanijot  make  up  for  the  negligeuce 
^.  «tB»rty  *P.  5^  ViFy-  ^^  sinother  party. 
,  ./i^T^ /*fffi»V^W-r— There  is  a  mistake  in  saymg  that,  even 
if  the  Court  bad.  die  pqwe^,  we  could  not  exercise  it  in  this 
JJMmm^  becfa^  tha  f^t.of  sederunt  was  paslaed  by  the  m  hole 

^  Xor^  .flmigiey^lif.  ih^  pircumstances  of  the  .case,  I  agree 
wittxyqmfi;  X^<vrd^lu|ia*^.  The  question  is  one  <)f  great  impor- 
tance,; aRiit-WpuldjIjipbably  be  better  that  it  should  be  deter-^ 
9U]|e4tb]r  the  i|('bo^,Cpfu:t^  I  layno  stress  on  the  iiiterlocu<». 
t4m.pf«#«;^fW^.a^  because,  by  these,  the 

W^lftaogi.iWffi,j^^  t .  I*.^  ^^w  9  settled  point,  that 

^,CqW^  c^Qpoj^'JiMJce.^i^ts  of  sederunt  as  in  former  times, 
lyi4:qp]y  .if^  iibe  1^  by  the  late  statutes.     But 

iftit^w  ca«e0.;Whi^.  the-tCourt  was  In  use  to  dispense  with, 
ttift.uqiail.  ^qi^.i^iajre  et|ll  authorised  aud  called  npon 
tp  dp.  ao ;,  ani  likewise  i^[  9<^ef  which  are  analogous,  and 
iffivi^  l^ye  b^  depided  in  the  sapie  manner,  before  the  late 
enactment. 
Vol.  V.  3E 
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W.  S.  Agent.  Alt  SoUGeti  (Hope)  G.  BeU*  iTaMgt  Vdkmt^ 

Ag«iiu       ih  Clerk. 


FIBST  DIVISION. 
Ko^CLV.  19«lfff|6ia90i. 

JAMES  HAMILTON 
CHABLBS  CUNINOHAM.  l 

WhUsundajfy  hut  for  n&  iiefimte  f»rM^%t  ten0ni4smUf> 
mHOed  to  theffra»9  0/ tft#  Meemn^ani  cmMoi  ftmmt  ik0 
kmdhrd/nmgeitingaeees^Mfier  tke^ievmi^Cimiltm^^ 
f^r  the  purpoae  of  prepork^  the  Umd.fiuf  ike  fUtPerttig,, 
crop* 

Thb  pana^  took  tba  hoii^w  aad  garden  oC  Stf^drnf  ^mm  tiM 
defender,  at  the  term  of  Whitsunday,  for  one  year. ;  and  a  Aw 
day*  aftervrardfl  he  i^eed  to  take  an  adjpinkig  si|udL  gnua  ia-. 
doflure.  The  defender  having,  in  the  month  o£  April  thfara- 
aitor,  qiread  a  few  carts  of  earth  qn  th^  ginas  inolQ8in(<e  as  a. 
top  dressing,  the  pursuer  campkined  hy.|>etitiQn  to  tihe  dieriC 
rflhis,  prayipg  for  an  interdict  against  the  defender  inlirnding 
into  any  part  of  the  premises  during  the  jprsner^  pojBaeBsion, 
which  he  was  entitled  to  keep  till,  the;  term  of  Whitsonday. 
After  scMue  procedure,  the  sheriff  pronounced  iihisinjt^rloaitar : 
-^<  Finds  it  instructed  by  the  letters  in  proceas,  and  idao  ad- 

<  mitted  by  the  pursuer,  that  he  took  the  tower  ,aii4.^;dli|ig- 

<  house,  and  garden  at  StoneLaw,  exclusiya  of.  Ae  small  ipark 
^  in  question,  and  that  he  afterwards,  acquired  rigjbt  to  that 
*  park  in  consequence  of  a  subsequent  offer  made  by  him,,  aiid 
^  accepted  by  the  defender :  ^Find0>  there&re^  in  so  &raa  re- 
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*  g^ffda  the  transactipn  betw6M»A  the  p^ctiesi  the  saia  Jpaik  10  a  19  June  isso. 
^  separate  posseesion  from  the  tower,  or  dwelfing^house  andigar-     ^■^y*-' 

*  ien :  Finds,  that  in  the  setting  of  grass  parks,  where  no  datecu^ngbMol 
^  or  term  vb  specified  for  the  ish  or  termination  of  possession^      — 

*  the  tenant  has  right  to  the  grass  of  the  season :  Finds,  that       ^^^' 

*  fhe  right  of  possession ^nder  such  sets  terminates  at  or  about 
^  the  term  of  Candlemas  ensuing,  when  the  new  graes  will  be- 
^  gin  to  spring :  Finds  that  it  is  not  alleged  in  the  pursuer^s 

*  condescendence,  tiialf  the  defender  -o^  others  intruded  mto  the 
'  tower  or  dwelling-house ;  and,  in  the  whole  ciroumstanoee  of 

*  llie  <)ise,*  r^iijBes  the  interdict  o^ved ;   assoilzies  the  dtfen* 

*  der  from  the  conclusions  of  the  action ;  finds  him  entitled  te 

*  expenses/  '  ' 

The  Aeriff  hatfa^'tdheKsd  to  thk  jodgiMiit,  the  pursuer 
advocated,  and  pleaded — 

Thie  ^klHter  ptot  h»  'questioii.  having  been  taken  with  refeNncd^l^unuer's 
i»  the  house  «9  #hMr  il  was  attache*,  and  4o  te  UMd'  as^^ 
lfl<!riMl«vgM|ilNl  l^tb^piMiier^'  lh»  defender  hiwl'  lio  rigbecirm. 
teribi^  #M^  life  ik)Me8Siok  tW  the  term  o(F  WbHsanday,  wtitai 
fais^lt^  to  1^  ^taiesiA^  of  tibi^limise  termfaated;  The  |ntr* 
mier  was  entitled  to  consider  the  parte  let  for  the  same  teim  ms 
the  house,  in  the  absence  of  any  stipulation  to  the  contrary. 

"As  ttii^  pioisti^  enf^i^  mib  Die  possession  at  WhHstHndBy, 
aid  pkid  at  MaHiilntafr'haif  of  the  stipulated  rent,  eiEpresdy  as 
a  hatf'year's'rtot,'  he  was  entided  to  confintie  tiie  posBesaoft 
till  Whitsunday  thereafter.  Even  supposing  the  grass  park  fi^ 
have  been  a  separMe- possession,  'ihe  term  of  remDvlftig  was  lit 
Whltbunday,  !as  ftied  by  1(590;  c.  S9. 

At  IlQ  evetlts;  the  lleteiiidtt*  ^^ZB  not  entitled^  witbdut  any 
warrant  of  law,''t>y  force  oir  Violence,  to  hitenrupt  the  pursuer 
in  his  j^aceaby  p6sses6i6n  of  the  snl^ect,  by  {dachig  manuife 
and  other  offensive  substaxM^  on  the  surfii6e  of  the  gnuss. 

Anstc^edtat  the  defender— The  lease  of  the  grass  paifc,  Defender's 
aAd  the  lease  of  the  hCrtise,  Irere  entered  into  at  dMTerent  times^  ^^^ 
andlby  JseparMe  danti'stcts,  and  the  endurance  of  the  one  could 
not  be  regulated  by  the  endurance  of  the  other.     It  was  the 
undei^Uitfding'of  the  patties  that  the  possession  of  the  grass 
parks  could  not  endure  longer  than  Martinmas ;  and  hy  th« 
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10  June  1830.  custom  of  tfiat  part  of  Ae  country,  tbe^ei  ti  ^ifttas  paHu  de- 
*  termines  at  Martinmaa  or  Candlenias  at  latert,  \fB€^  the  crop 

of  the  prevbiui  year  is  held  to  be  ex'haiifiited ;  and,  therefbre, 
the  pursuer  was  bound  to  remove  either  at  Martininaa,  or  at 
fiirthest  at  Candlemas.  There  was  no  room  for  tacit  relocaticm, 
so  as  to  infer  a  right*  to  possess  after  Candlemas,  as  the  pur- 
suer does  not  allege  he  had  right  .to  more  than  one  year'*s  crop. 
In  leases  from  year  to  year  of  grass  parks  of  the  description 
of  the  one  in  question,  there  is  no  necessity  of  a  warning;  or 
a  process  of  removing,  to  compel  the  tenant  to  yield  possesmn 
to  the  landlord ;  but  the  tenant  is  bound  to  remove  witbont 
any  such  process ;  M'Nary,  petitioner,  0th  March  1805 ;  Bdl 
on  LeaseSy  II.  121. 


Hftroilton  u 
iruninghaob 

Tmck. 

Defender's 
plea. 


The  Lord  Ordinary  repelled  tl^e  reasons  of  advjocalioii,  and 
remitted  the  cause  simpliciter  to  the  sheriff. .    ^     . 


Judgment* 

Opinion  of 
Court. 


The  pursuer  reclaimed ;  but  the  Court  adhered. 

Lord  Balgray^^Thia  is  a  very  clear  case  on  prindples  of 
law.  The  pailc  here  warlet  separately  from  the  houae  and 
garden.  There  was  no  stipulation  in  letting  these  from  year  to 
year.  There  is  no  question  here  of  removing,  or  what  are  the 
respective  terms  in  the  case  of  a  house  and  garden ;  but,  evea 
suppose  it  was  from  Whitsunday  to  ^tVUtsunday,  yet  there 
are  limitations  of  the  tenant's  right,  to  enable  the  landlord  to 
prepare  the  premises  for  letting  for  another  year.  •  But  here 
there  is  no  averment  made  of  the  proprietor  interfering  with 
the  tenanf s  possession  of  the  housfe.  'The  whole  complaint  is, 
that  in  April  the  defender  hid  dolm  three  or  four  carts  of  soil 
upon  this  park.  I  think  he  was  entifled  to  do  so.  This  park 
was  let  for  the  grass.  .  The  proprietor  was  entitled  to  top  dress 
this  park  at  the  propcSr  season ;  andtiie  tenant  Wis  hawad 
to  preserve  ihe  grass  from  the  1st  of  April,  aUd  to  take 
off  every  beast  he  had  on  it.  I  d6  aot  think  that  that 
this  pursuer  had  reason  to  complain  that  the' hoidlord  laid 
down  some  carts  of  sbil  on  ilie  tcqp  of  this  paric,  tmhe  bad  no 
right,  after  the  1st  of  April)  to  make  any  use  of  the  jmdi^tor 
pasture.  '     ' 

Lord  Craigie  rather  thbught  the  pursuer  had  Mtfue^easve  to 
complain*  This  was  al^ase  fium  Whitsunday  to  WUtBundby ; 
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and  if  the  defeii4^  vbs  entitled  to  ,a  purt,  he  wu  ortitled  to  19  june  isso. 
the  whole ;  but  he  did  not  demand  the  whole,  but  only  a    '^'  »  *^ 
part    Whep  a  m^ect  of  thie  kind  is  let,  time  must  no  doubt  q^^I^ 

be  given  to  the  landlord,  to  prepare  the  premises  for  letting      

another  year,  to  another  tenant ;  but  he  should  have  applied  to       ^^^« 
the  tenant  for  leave  to  do  so ;  and,  if  the  tenant  had  refused.  Opinion  of 
then  he  should  have  applied  to  the  Judge  Ordinary  to  give  him  Court, 
pofseasion. 

Lard  PreMent^-'ThiB  was  a  very  loope  bai^in.  With  re- 
.gardto  thehpuse,  the. pursuer  was  a  tenant  for  the  whole 
year ;  but  that  is  not  the  question  before  us — ^the  question  ii 
as  to  the  top  dressing  of  this  park.  The  landlord  surely  had 
right  to  do  that  It  was  in  April  he  did  so ;  and  at  that  time 
tiie  pursuer  had  no  right  to  make  any  use  of  the  pasture. 

Lord  NewUniy  Ordinary.       Act  Jameton,      Jam$a  Mooft^  A|;ent.       Alt» 
JUid.       AU9.  GokUey  Agent.  n.  Clerb 

T. 


SECOND  DIVISION. 

No.  CLVL  19  June  1830. 

JOHNSTON 

againai 

CAREUTHEES. 

BiLt  OF  ExcHAHTGBi— Profcatfe  iffound  being  ihewn  scrips 
to  ef'ihe  drawer  ^/  a  MK,  and  chiefly  from  accounts 
rendered  hy  kimy  that  he  acquired  it  in  the  course  of 
transaetiMS'in  tvhich'  he  ujoe  engaged  as  the  accep- 
tors agent y'  and  that  the  question  of  onerosity  would  de^ 
penden'a  general  accounting  between  the  parties — a 
bill  of  suspension  at  the  acceptor's  instance  was  passed^ 
without  caution^  with  a  ^siew  to  such  accounting^  before 
determining  whether  he  must  refer  to  oath. 
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io  Juneji^o,  CAtturrH^iisr  jprewtrted  i  KH  elf  kutqyeinioiiy  iriiimeitt^ 

John  tonV    '^'^^  charge  for  pa^rm^fit  df  a'  iill -for  L.fO,  aeceptoAby  Ub, 

Carrutherv!     and  of  a  poinding  folWing  upon  -the  cbii^,  aft  AeiutaM 

— T       of  the  drawer,  Johnston,  g  writer  in  Dumfries,  marHkm  grood^ 

nl^ainlf,  that  tiie  acce)ptance  was  gfantel  #4ttko«it  v^riat.'  b 

ansiren  to  tlie  bin,  Ho  particular  vahie*  was  mentioned*  iiiVB^ 

dpect  of  which  the  charger  stated  faimfielf  to  h^  afln  <nmm 

lM)ld^r;  nordiditappeiir  to  be  alleged  tfialli0Hrai«rediM  to 

tile  extent  of  the  biH,  independently  of,  attd  WitiiMt  titetace 

t6,  aiky  balance  that  he  might  estaMeh'to^  Inb  dneinitke^tte^ 

tSed  accounts  between  the  parties,  and  wkkh  hetttd  ie«dif«i 

to  the  suspender.    The  other  drcunlstanett  of  Hue  aaie^  wte 

as  they  tnfluencid  thejudgmeni  now  reported^  #ffl  iM^affMit 

from  the  following  interlocutor  and  note  of  th«  Lord  Ovdinvy. 

<  The  Lord  Ordinary  hating  considerldd  this  bOl,  wi<&>tfae 

*  answers  and  productions,  in  respect  that  it  appean  bon  die 
^  documents  produced,  and  the  statements  of  tiM  citflvgtfythat 

<  he  acted  as  the  agent  of  the  complainer  in  a  long  seriei  d 

*  transactions,  embraced  in  a  regular  account  for  agency  reo- 

*  dered  by  him,  and  produced,  that  tiie  bill  dbai^gied  on  dearly 

*  appears  from  the  said  account  to  hare  been  a  renewal  of  • 
^  former  bill  for  the  aome  anift,  whidk  fomer  bffl,  as  w<H  is 

<  various  other  bills,  appears,  with  strong  probability,  t^  ha«^ 

<  come  into  the  charger^s  hands  in  the  course  o^  andineoi- 

*  nexion  with,  various  transactions  in  which  the  diarger  statCB 

*  himself  to  have  been  et^gei  as  ^tira  conaphuner^s  ageat ;  and 

<  that  the  Lord  Ordinary  is  of  opinion,  after  eictHHiningmioatsl^ 
^  the documentsproduced^ that pn>boble9r6und has be«riisim, 
^  scripto  of  the  charger,  against  the  onerosity  of  tibe  biH  ehargsd 

^  pn  as  in  ius*  hands  as  drawer,  or  at  least  fi»  esfnUislBag 
'  that  the  question  of  onerosity  will  depend  <m  a^  genepdac- 

<  counting  between  the  parties-   passes  the  biU.^  - 
i  Note.— The  biU  charged  on  is  abiU  for  LMOr  datid  Sftb 

<  November  1829.     In  the  agency  account  prodneedythcnare 

<  entries  of  that  date,  for  <  the  stamp  for  L.60  Ull,  and  *  Sb- 
'*  counting  ditto/  Then  follows,  of  Itbe  same  datey  <  ts  egeacy 
**  retiring  your  bill  for  said  souh^  and  *  expenses  en  do*.  Lsok- 

*  Ing  back  in  die  account,  there  are^^  en  tiie  '16th  iuMi90t^  duly 
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<  1880^  wtril»  r«]|ill?e  to  a  ncr  MH  at  ibor  moitht,  gniiteiUJtMMMk; 

S:g«r..    Tki»  «ief^)9U^F  *•  >•  *»«  Wi  ^«ti;W5d  ou  Om  ^BOiffihSrs: 

^^Nof6»lwr  m^wkm^  .T;hm^.mim  MmxA  1829i  tkem     

<>  iiw.efttci98.ielativ»lo'»  nfv  bLU.tfieii  j^iantdl  ««d4iacoim»«ljJ^^*" 
^.  Iba.USfiy  )«k.fow  x»o«(ib«v  to  iretiire  a.  pr^vloiia  hill  for  L.60 

<  Mnqitai  bif  tba  «oii»ftoinv  to  W.  Ciurnitbcm  Whethflf 
\lim  em  ka  pfMJMjr.  tracrt  fiurtlm  Imck  nuty  be  doubtfuV 
^'Bmfc.jkhero  are  eaikiies  of  bilb  for  LM^J  and  L^»  existiiiif 
^  aad  venevad  under  Uie  oima  agency  in  the  preTioos  year. 
^  1^18  MTtwidjr  peanUe  that  the  charger  may  be  in  s  ooadi* 
^'.tiDaof  afteroflity  aa  to  this  bill  by  sncK  a  course  of  discount- 
^  lag ;  and  the  .Lord  Ordinary  doee  not  mean  absolutely  to 
f  .dfBfiide' that  he  is  not  so.  He  only  thinks  that  there  is  a 
.^'frima^fMe.rav^im  the  writs  produced  to  entitle  the  com- 

<  phuner  to  investigation,  befiwe  it  shall  be  held  that  he  must 
f:refer/to.iiaih,  wh^lh  in  all  reasonable  probability,  the  oath 
^twawM  itsolra  into  a  mete  opinion  on  the  result  of  a  perplex- 
^  ed.  eoQRt  ami  iadhM^ag«  ^Ih4  letters  are  material  to  this 
.^  potat' 

*TAei. Court  nnwmwAj  adhered*  JudgmeDt. 

}.  jAird  Cnf^ghiU  thoo^  that  it  wAs  uaiieoessary  that  theopinion  of 
,CmbI  sho.ald  eminine»  as  #9  done  by  the  Lord  Ordinary^^^^^^^ 
4be  docamentii  referred  to  in  his  interlocutor,  but  not  printed 
nrith  .the  bill  and  answers ;  fan  enough  appeared  from  the 
anaarars  alana  to  wsorrant  tl|a  passing  of  the  bill«  in  order  that 
^harBflu^  be  •  eenplala  inveetigalion  of  the  tfweactions 
btftvfi^n  the  parties. 

(  'L^dXSUiiik9H^\  mm  o(  the  same  mjmon.  It  refiured^  no 
.4^bt^  aatrang  case  ta  warraoi  thapassiag  oT  sueb  a  hill  iriCh- 
oat-cawliw;  bv«  I  tlunk  this,  case  is  sttoi^  esiough.  The 
.  ihifgar4ote  aatsagr  that  he  adYaaoed  cash  when  he  reomed 
the  bill,  or  took  it  in  satisfia^^tion  of  a  previous  paj-ment  made  to 
ithfe  eaaq^lajiier.  All  that  he  means  to  say  is>  that  on  conside- 
mAoi^  ol  tba  wh«ile  transartioas  between  the  parties,  the  000^ 
ffenut  is.hia  debtar  in  a  sum  esaseediag  the  amount  of  the  hSi 
ks'^wstioo^.  Bat  whffiithe  holder  x»f  a  bill  can  say  nothinfp 
.else  thaai that,' on  a,  baiawing  ^  accomrts,.  it  appeara  that  h4 
irti  giato^iwJao  for  tiha  bttl^baiafhioh  aecnantimg  janatsattladr 
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1#  June  1830.  Be  is  not  Mtided 

of  value  arkbgfiY>m  the  documeii4|tMdt»'>Mo-'*<nMin  v./x*:   "« - 

Zord  i'Wilwffy^I  am  a4jii^>irf  t^ 
trtnaaiQtioi^^  a^e  8q  ^ompjii^t^^  <tb0jp1MMMt4^eit»tirhB^Hr 

I^rd  Jwti^iijClfarhr^  ap  .alavt^rf-ti^/sartie  Ofiniobi^taiidfit' 
enters  iverjr.miidi  inta  ray.viea^.^f  ib^  ^oeaftMiBtiiiatldieic 
ger  acted  in  tlba  traasaottop  nqfeiwitaaai^aataaldifl^ 
of  bills  for  the  fln^endejR. 

.-  ,.  •.    hj  '   /. 
Lord  Mwcwifft  Ot^ukj.         Fox  tbe  duige^,i/>,.  JM^ji^l^b,,. 

Af^Crqken,  Agent.        For  the  suspendei^,  Sol^Gfi^  Cff^it^Jl.y    otfTM^ 


Johntton  o* 
Carruthera. 

BiUofJS4fm 
change. 

Opinion  of 
CourU 


Bankeny  Agent* 


T.  Clerk. 


*•!►•      to 


SECOND  DlVISJOif. 


No.  CLVII. 


CHALMERS'  TRUSTEES    

SCOTT ♦.         .. 

Tbust.*^£xp£K8£s.-^^  ttfut'dmijwm^  heen  f^Uf^^m 
the  ground  of  nullity^  fi9  noi  being  J^.4mi  of  tiejfTfinim^ 
and  the  pursiier  of  the  action  being  found  enHUe^^^iCxhim 
eaipewe^t  the  trmiee,who  Aoa  npfiear/fd  4^  iqfender^  and 
nmintained  a  hw-Mtit  in  euppprt  qf,Uk0,d^f(I^Mmi,m^ 

•  titled  to  retain  these  eaipensee  out  ^ .thttir^M^w^Jk^- ta 
the  pr^udice  ofthepww^s.  who  ittve:9UQoeBdefl  in  Mam*  . 
duction.  ...... 


Mabgaew  Nkwlaxds^  a  pevson  in  the  lover,niii)c  of  ]i£% 
sncceeded,  bf  decree  of  the  Privy  Council,  to  a  Iwerci  sunk  fof 
money»  aniounting  to  about  LJO»OQO»,AB(n€)^e|Bt  olkin-to^' 
hroth^  cpns^Qguinoan^.  who  di^  in  .tike.  Wp^/Ia^Ws:  iS|i#» 
was  at  the  time  of  this  euooession  married  to  John  Chalmers^ 
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ai1yiilqkH^Vfp4MDif  l0yil}f)MiilG<^fl&fM '11^  Mifiiti«M,  and'  of^  June  1830. 
very  loose  and  besottc^^Aite  •  ^    '  ^*  '  '"  ' '"  -  -    '       ^    ^   '     '"^  ir  7^ 

pwtMi«)tto$tigMenlHefbl%tte  to^«>tt. 

1815^  wlieil  Mi«  44cf«ei|tf -eMid>ii)if  tf  Seirg;«M  Netrlteids  ttras'^^^  . 
ptoiioiaicedv  ^in:  'Hi^'ycar  -IffilS,  tt  deed,'  in  the  fbrm  of^'ai^xp^nMi; 
poiMtipftid^ecttitNiet  <^  nwifiagift,  Inur  prtpaired  -by  Baldi^.' 
0tMrMMd-/Sdiitt»r«iid  tteouted  by<  >CIia!merd  and  biir  Sdfe/ 
by  which  the  spouses  conveyed  the  It^hMe  of  the  piio|)erty^ 
which  they  had  thus  acquired  to  William  Balderston,  Charles 
Behy,  soHeitof 'in  Loiidon,  and  William'  Scott,  in  trust, 
for^'flie  pkrpose  oJP  founding  a  free  school,  under  the  ma-' 
nagement  of  certain  trustees,  in  the  parish  of  Bathgate.  This 
deed  was  declared  to  be  in^oicable;  and  the  only  stipu- 
lations in  &Tour  of  the  husband  and  wife  were,  that  th^  debts 
should  be  paid,  and  that  the  fermer  should  enjoy  an  annuity  of 
L.lOO,  and  the  latter  the  whole  interest  of  the  residue,  during 
their  respective  lives.  The  trustees  had  no  personal  interest  inr 
the  trust,  except  a  veiy  remote  and  mdirecft  partial  influence  in 
the  patronage  of  the  school,  and  a  power  of  naming  a  fector 
with  a  salary  ^^the  administration  of  the  funds.  -     *  - 

It  appeared  that,  at  the  time  of  executing  the  deed,  Chal« 
mers  was  not  sufficiently  infbrined  of  the  nature  and  value  of 
the  right  which  he  gave  up  by  it ;  as,  indeed,  neither  the  full 
amount  of  the  property  recovered,  nor  the  proportion  of  it 
which  would  fidl  under  his  jus  mariti,  were  ascertained  at  the 
time ;  »aiid  no  proper*  cafe  wab  taken  to  explain  to  him  the  na- 
ture of  bis  rightj  before  he  signed  the  postnuptial  contract  and 
trotfMeed. 

Anac^ra  of  redaction,  on  the  groui^d  of  &cility,  fraud,  and 
lesien,  w*as  accovdihg^Iy' raised  in  his  name,  and  carried  on  by 
his  trustees  after' his  death,  agunst  the  only  surviving  trustee, 
Mr^Stott.  T^is  gentleman  gave  in  defences ;  and  the  cause 
was  finally  tried  in  the  Jury  Court,  on  the  following  issues :— ' 

*  I.  Whether  the  postnuptial  contract  of  marriage,  and  deed 

<  of  tri^,'dlltMt#etat}^-eixth  and  thirtieth  April  1816,  and 

<  bearing  to  be  entered  into  between  the  late  John  Chalmers, 
*  iMMheriii' Alien,  iattdthe  late  Matgaret  Newlands,  whereby 

<  tbfA  defender^' Wffliam  Scotit,  and  others,  are  appobted  trus- 
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HftU}. 


Chalmers* 
Trustees  0. 
Scott. 

TrtwA 
E*pen»e9» 


2S  June.mo.*  tfe^lbrdMiiA'ptitjj^^ 

-^  reduced,  triid  «of  thfc  tfeed  df  the  w3d  cMii  Oudmcn  I 

<  II.  Whether,  on  the  said  tftrenty-sixth  aiiB^lMrtitift  kjt 

<  of  April  1816,  the  date  of  the  said  deed,  the  said  Job 
^  Ch^OnMM  n^tt  a  ipeifaett  of  ft  irfBak  alid  fiMiifeUkiild^-iiiicttiij 
«  imposed  uiNm ;  ebd  irbett^  fli«  defciMkrWU^ 
^  the  Mher  triMtoet^  or  aay  of  dnM«  takiiig  advte«i«)ief  tb 

<  MM  iBieUiIrr  and  wealmesB^  dM  teoMtelif  pM«il  imth 

<  «iid  John  Chalmo^  to  enter  into  the  nwL-  portnaytMljoa- 
^  trace,  to  the  cUonn  Mlonof  the  ertid  John  Chalnn^ 

«  III.  Whether  the  pOBtnnptiift  Mntraet'oC  iMriap  lai 

<  deed  oftrost,  dkted  ttrenty-nartJi  and.  tfaittktb<  April  JMt, 
«  and  bearing  to  be  e&M^  into  between  i^  kte  JdhaCU- 
^  men,  bntcher  in  Alloa,  and  the  kit&  MargnMet  Nevlmds 
^  whereby  the  defender  Willitai  6eott«  and  '^Ahtoa^jni  jp- 
^  pobrled  tmete^  f<tr  eertak  ptftpotaht|wein'iiientk»ei,aiid 
^  aonght'td be  reAieed^  was  noiHi^  deed  ef«An  aaid JinqBtt 
«-  Newkmds?^  :  n  .  ..  ;  ... 

The  jury  found  a  genml  Terdiefc  for  tiin  piMraeim.  Tin 
dnfaiderthen  applied  for  a  new  trial }  ^mAVm^m^timhiAA 
purpose  xras  fii^oiied  of  by  tiie  foIlotlria|;  MrangMifeQt  and 
niinute:-'^'  ..      ;  ••  m 

<  €ocidHirn^forAepniwer,0tatedthAt,«4he:49fiindci^an^ 

*  tfon  for  a:  tiew  trial  deemed  to  rest  enturalyi^ni  tiia  jnmiiil « 

*  the  seeond  issaebeinp  widiont  evidence^  the  pursuoa}  Atf* 

<  der  to  save  forther  litigation,  werd  wilKnf  lapatt  fiK>oi.tlnt 
^  issue,  and  from  title  verdiet  upon  it,  and  to  tertriol  thanelvei 

<  to  the  verdiot  on  the  first  and  thiid  isBdas  (  it  hangiuate- 
^  stood  that,  if  the  Jury  Court  dbalt  award  any  eBtpenniii^ 

<  the  ponruers,  the  point  whether  the  defender  shnU  he  entitled 
«  lapay  these  Mt  of  the  fond,  diatt  be  veeemed,  ah»gwtt 
^  Hke  other  questions  of  ncdomting,  for  the  deianniiiitisa  ^ 

*  the  Court  of  Session;  and  it  being. fethnr  tnderrteodlMi 

<  in  diseuflsing  all  Meh  qoestions,  It  sheU  he  eoni^elenlPt»iNitli 

<  penaw  tiy  found  on  Ae  wheie<e*idenen  thai  wna  had  hrfsfv 

<  the  jury ;  the  parole  etidenee  to»  he  taken  finaa  the  jadp'i 
^  notes ;  the  doGumentitry  imm  theidommentft 

<  Mr  Soiieitor-General,  for  the  deiNidev,  dninapeft^sf  d^ 

<  arrangement  proposed  in  thefiniigoil^g iniwafte,'*higpd fart 
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h  I  iQ  mlOftk^m-Jk^millkm^mj^l^  as  June  itm. 

..:. m!    .    •:  .     .       .......      ...  Scott.    . 

The  LqM  Ovdinarfr.  tb«  pipdoimeed.  Aq  fotfowkig:  ittterio-  7*,,,^ 

f^'  ofi.coiiMnti,.  1M»  Ite4  the  Moond  isflii^  Midi vecdiirt  tlMM«^ 
Ihat^jLO^ibeclD  judieudlj  p0«»ed  &fii%a«d  th«l  in.eoiwef^Uttoe 
^  a  neir-.tiMfchai  hfnaa  pMsed  frcHii :  .Find«  for  th«  pwswra^  is 
^wCemiao£  /Ih^  verdict  «ii  tterfit^i^  iemxe,  thsUi  tbe  po6t«fUftial 
i^  cut^ta^Vot,  wi9rmgfi9M  deed  of  truat,  dated  the  26iai  wd 
f  SOtk.da^s  of  Al^rU  1816,  aid  beariag  ta  be  eateBed  into  ba- 

<  tureea  the  late  Jthn  Chalmers,  butcher  iu  Alloa,  aad  the  lata 
^.  Moigiunet.NewlaDdBi  vbereby  the  defender,  William  Soott, 

'^la^d^othen^jace  afifMoiateddmslees  fiar  eertaia  parpMe»  thfra- 
S  ittihtitioBpd»aiid  mifht  to  ht  rf^du^edy  wa^  not  the.  deed  of 

*  the  eaid  John  Chaltoeni :  Finids  ako  for  the  f^xfsafXBi  itt 
^  iermv  o£  tha  yaittici  «a  the  third  iwue,  .that  the  siud  eopmet 
t'of  aiBira^iaaddted  of. ttasti.  nought  to  be  reduced/ waa.wl 
^  IherdoBd^oC  tl^saidMargiiletNevplaiids:  Applies  the.ver* 

*  diet  an  the  said  two  issues,  viz.  Issties  first  and  third ;  reduees 
S'  theiMd  poatttiuptial  contiact  of  niMrria^  amd  trust-deed.  ao« 

*  eotfdiagly ;  and  deoeens  in  tenaa  of  the  tedactive  eoaclmoM 
^  of  the-  libel';  and^  ander  the  subeeqnent  reservation  of  aB 

*  claims  of  expenses,  allows  this  decree  of  reduction  to  go  out 
^  and  be  eactracted  a^  interina :  Further,  quoad  the  ooi^clusions 
^  lofideclarator  oadof  oauitt  and  reekpaing*  before  answer,,  ap- 
t  points  the.'defendery  William  Scott,  to  lodge  in  the  conjoined 
^  prooesaes  of  oonnt  and  reckoning,  aad  midtiplepoinding,  an 
^■.  artioulata  atato  or  condsaeeaden«e  o£  the  funds  in  his  handa, 
f  aa.iatroaubtad  with  bjr  him,  aad.  that  between  andtheaeooad 

<  bolbd^.  in.  the  ananitog  vacatiim.;  and,  when  lodged,  aUowa 

<  AandMM  to-  be  aacK^  and  aaoiren,  eaptaining  otgaetaoaa,  if 
^.ady,  tohalodgadeoarhifoaathathi]:daedaaiintda7iaNo>. 
V'vemher  next :  Meantitne^  reaaovea  conaidfiratioa  of  alt  oUims 

<  of  the  parties^  or  eithar  fof  .thaaiy  tor  aapeasea,  whether  aa 
f:  af^ainatieacb  other,  o«  against  the  fands  in medio*^- 

.  Tha  deola  baiag  tlMis.reduaed  in  coaaeqjamice  of  .the  verdict 
of  the  Jury  on  the  first  and  third  issues,  the  case  returned  ta 
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o  jOT€iiPO.the  C«iirt  of  Senon,  op  tb^c^idpitoi>i9  fho  giiammbt 
count  and  reckoning,  with  a  rescsrration-of  .aU,^u«8tio^  Iffi.to 
expenses ;  and  the  Lord  Ordio^ary  afterwards  pronoionced  the 
following  interlocutor  :->-<  The  Lord  Ordinary  hayingj^^ 

*  parties^  procuratora,'  and  thereafter  consid^^  the  jfooen^ 

*  with  the  notes  of  the  Lord  Chief-Commissioner  at  the  tnal» 

*  finds  the  defender,  William  Soott,  W.  S.  liable  to  the  par- 

*  suers  In  the  expenses  of  the  process  of  reduction ;  and  allows 

<  an  account  thereof  to  be  given  in ;  and,  whoi  lodged,  remits 

*  to  the  auditor  to  tax  the  feiame,  and  to  report :  Finds  no  gif- 
^  ficient' ground  in  this  case  for  holding  the  defenier  entitled 

*  to  pay  these  expenses  out  of  the  ftmd  in  hia  haiM^  or, to 

<  take  credit  for  them  when  paid,  in  acoowting  for  his  iatro* 

*  missions.'*  .  v  - 


Defender's 
Pleiu 


The  defender  reclaimed;  and  pleaded — That,»  t^TffS  W^f 
done  his  duty  as  trustee,  in  defending  tho.deed^  in  whish  jie^ 
had  no  personal  interest,  against  a  challenge,  imtil  it.was  set 
aside  by  the  verdict  of  a  jtufy,  he  was  entitled  to  retain  tb^  ex- 
penses, both  his  own  outUy  and  those  which  liad  beeo  found 
due  to  'ihe  pursuers,  out  of  the  trust-fund ;  and  that.  tiiejn^K- 
ment  finding  him  personaBy  liable  for  the^e  eicpenses  mg&^ 
a  charge  of  fraud,  or  impropriety  of  conds^c^^gaiost  biiD,  bf 
which  there  was  no  ground,  and  from  which  the  pm^en  bad 
departed,  by  passbg  from  tha  verdict  on  the  second  is 


Judgment 

Opinion  of 
Court. 


The  Court  unanimously  refused  the  note. 

Lord  Glenlee — A  great  deal  has  been  said  about  :tbe  dimcr 
ter  and  conduct  of  Mr  Scott,  which  I  think,  unneceswyffoi'.tbe 
decision  of  the  only  point  before  us.  If  the  judgment  fLeceanrilj 
implied  a  charge  of  fraud  against  him,  I  should  be  .un.wilUiig 
to  pronounce  an  opinion  on  his  «r  any  man^s  condu^  Y^Uwit 
further  information.  But  the  interlocutor  only  finds  that,  u 
agaiost  these  parties,  «nd.ottt«f  ftbe  shajDa^AC.tbafpndiMHif- 
ing  to  Aem,  br  is  not  entitled  iD^^taisefiM^Mpeiiirt  \of  fifip- 
tion  which  have  been  found'  dne  to  tbStan  Wlietbo*  he  may 
have  any  daim  of  retention  or  of  repayment  of  these  ezpenseB 
from  any  other  party,  or  out  of  any  part  of  the  fond  which 
does  not  belong  to  these  pursuers,  is  a  question  which  is  not 
now  before  us,  and  of  which  we  have  no  means  of  judging' 
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Biit  lib'^erkmly  can;  Have  no  right  to  retain  ttiese  expenses  out  23  Jhme  laso. 
6i  tBfe  Aind',  io  tte  prejudice  of  the  pursuer^  who  have  set  aside    '-'  v^"*^ 
tli^deed^  as  not  helng  the  act  of  the  nominal  granter.     What.q^rujtges  v. 
'iltf  Sbott  ought  to  have  done  was  fo  have  made  the  trustees  Scotu 
<ff 'the  Bathgate  School,  or  whoever  else  had  the  real  interest  -  "j 
tlifd^  this  trust-deed,  come  forward  a^  parties  to  the  action,  EspeiueM. 
of  ai  least  to  guarrantee  him  for  his  expenses  in  defending  the       "; — " 
deed  agamst  challenge.  As  he  has  defended  the  deed  on  behalf  ^^^ 
of  those  having  the  real  interest  in  the  trust,  against  these  pur- 
BU^rsi,  who  have  succeeded  in  their  reduction,  and  been  found 
elititled  to  their  expenses,  he  must  pay  them. 

'  Ldrd  PitlhUiy — ^I  am  of  the  same  opinion.  The  pursuers 
haveh^ti  Iband  entitled  to  their  expenses ;  and  the  onlj  que»-. 
tion  before  us  is,  whether  the  defender  has  a  right  to  retain 
them  out  of  the  fund  in  his  hands,  the  deed  having  been  rednc- 
aA  Air  hot  being  tfie  act  of  the  nomin^  granter  ?  I  agree  with 
li'O^d^&l^nl^  that  the  character  and  conduct  of  the  defender 
clia^'iiot  eiltei^  Into  the  question.  I,  therefore,  shall  abstain  £:om 
m^in^  any  remark  upon  them,  further  than  to  say  that  I  do 
nbt  ^^  any  safflci^nt  evidence,  in  the  circumstances  of  the  case, 
to^^title'me  to  decide  against  him  upon'  that  ground.  But  it 
ii'noi  iifecessary  for  the  pursuers  to  lay  their  case  upon  a  charge 
offend  agttindt  Mr  Scott;  and,  if  it  were,  I  should  scaroelj' 
think  it  competent  for  them  to  do  so  after  having  passed  from 
the  verdict  oh' the  sedond  issue.  But  the  interlocutor  rests  on 
the  ground  on  which  it  is  put  by  Lord  Glenlee,  that  the  de- 
fiender  has  maintun^  a  litigation  at  his  own  risk,  in  support 
of  a  deed  which  has  been  proved  not  to  have  been  the  deed  of 
John  Chalmers,  and  that  he  consequently  cannot  retain  the 
efpelides,'  td  the  prejudice  of  these  pursuers,  out  of  funds  which 
offly  banie  into  his  hands  iii  virtue  of  this  null  deed.  - 

*  The  tjiYdB  JuBtice-dleth  and^'Cringleiie  concurred. 

IjdKfi^'Ofi^iijktfr  MUikimtU.'    '   Act  Coofrftttrr^  Jlftfi/bmi:  Alt.  Zfean 

andCaJi^l/^  Jfii6Xr,.4genU       i'.  Clerk* 

:: ."  ...^..M  i.-=   ••  . u. 
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Na  CLVUL  85>iwi^ 

STOBBS 

ARMSTEONG. 

Statitot.^(Boad  Acts.)— j<  carrier  tpho  make^  4^  ««* 
hood  by  driving  hie  awn  cart^  loaded  partly  taiih  merckvn^ 
due  belonging  to  himself  for  eale,  and  partfy  tpUkafffit 
belonging  to  other  persona  carried  for  hirey  is  liable  to  pof 
pontage  •r  ioBs  every  Hms  he  passes^  through  a  gels, 
although  oftener  than  once  in  the  Aiy,  uhder  a  aeMe 
which  imposes  that  ewaction  on  all  carriages  *  let  for  Urt' 

Thb  act  of  Parliament  for  the  Bridge  at  Kdso  imposes  a  pea- 
tage  on  aU  carts,  carriages,  &c  with  the  nsual  provirion  flat 
BO  person  having  occarion  to  pass  through  the  gate  and  to  le- 
turn  again  on  the  same  day  with  the  same  horses,  carriage8>  v 
lading,  shall  he  liahle  to  pay  the  pontage  mote  than  once,  except 
in  case  the  same  carriage,  cart,  &c.  *  if  let  tor  hire,  shaU  paa 

<  the  said  toll-gate  with  a  new  lading  or  fiire  a  second  or  mow 

<  times  in  the  same  day,'  in  which  case  they  are  sobj&ct  to'tta 
tolls  each  time  they  may  pass. 

The  pursuer  was  proprietor  of  a  cart,  and  made  his  Ii?A 
hood  partly  as  a  huckster  and  partly  as  a  carrier,  carrying  ©rt 
of  Kelso  daily  some  commodities  which  he  sohl  to,  or  ezcfaaa^ 
ed  with,  the  formers  in  the  neighbourhood,  for  eggs,  butter,  Ac. 
with  which  he  returned  to  Kelso,  to  dispose  of  them  Acre  befcre 
night.  Along  with  his  own  merchandize,  howdFfer,Ke  tm 
also  in  the  constant  practice  of  carrying  WVw'ari  and  fc^ 
wards  goods  for  hire  ;  and  he  designed  himself  in  his  ramiiMMB 

*  carrier  in  Yetholm.'*  ^ 
Having  been  charged  with  pontage  at  the  bridge  ea* 

time  his  cart  passed  in  the  course  of  the  'day,  he  brbu^t  an 
action  of  repetition  of  the  sum  of  17s.  agwnst  the  tolUceepcr, 
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1>efore  the  sheriff  of  Roxbui^hshire,  who  decided  in  his  fiiirour.  25  June  1830. 
The  dflfaider  appealed  to  tbe  Circuit  Court  at  Jedburgh ;  and     ^^^ 
Lord  PitDttllf,  before  whom  the  appeal  eame,  undentanding^i^troiig. 
that  the  case  was  oonrideredof 'ge'iiersiliikiportanee,  and  Oat      — 
lltt  aethm  was  bzougfat  for  the  purpose  of  aseertaining  the  li^-^J^^ 
hiStj  of  carriers  in  sinular  cimnistaaces,  certi&ed  the  cause 
fifom  the  Ciieuit  to  tihe  Court  of  Session. 

The  cause  was  argued  in  diort  cases ;  on  adrising  which  the  judgment* 
Conit  uuuumoiidy  sustidned  the  reasons  of  appeal,  altered  the 
judgment  of  Ae  sheriff,  and  sustained  the  defences. 

Lord  Cringleti^-^A  carriei's  cart  is  certainly  let'for  liire  to 
As  pmons  whose  goods  he  oonv^,  just  as  a  ship  whidi 
eairiei  goods  for  fireigfat. 

Agents.  7,  Clerk. 

u. 


SECOND  DIVISION.    .     , 
No.  CLIX.  25  Jwne  1830. 

HARLEY 

against 
SIMPSON. 

Jurisdiction. — Stat.  4  Geo.  IV.  c.  49.t— 1.  Proaecutiona 
for  toUsy  either  by  summary  or  ordinary  process^  are  com^ 
petent  before  the  sheriff^  under  the  General  Road  Act. 

2.  A  review  by  the  Court  of  Session  of  the  sheriff's  judgment 
in  a  prosecution  for  tollsj  although  such  judgment  be 
founded  on  an  erroneous  construction  of  the  local  act  im- 
posing the  tolls y  found  to  be  ewcluded  by  the  General  Road 
Act. 
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,..._.  '  "'  "'»■''  ^^'-^^-^    '-••  ^»'«>i;*'  yd  w»*f^  arfj  rtj  to  ^Vswali  • 

25  June  im-  HAfttiiT^  tibg  tt^fenruili  MVI&sMI  niiriitiJprfeMiliii  ■iiihi^j 

Ha^^r        P^^^^^y  under  the  Geoitfal  Road  Act,  to  the  sheriff  of  Stir- 

SimftfLr  ^     liogiMre,  agaiik  ^ptoi^^^foi^n^tiiiWAfttfc^^  m 

— ;-^     tolls,  said  to  be  due,^»JL^ii^tm  of  »%>Ml?8iMM«UiMnfii»fHi^e 

s^i'c^     dirough  that t6B=^b^  of  sk^' earts  imiMM,'  tdpi^iiigtelk 

jy-  c  49.        deiTender,  loaded  Witb  ff nn{^  irfrrnhrti^il  'Ti/  lilni  riti  Tii  ihmihiuli, 

for  the  use  of  his  ftrm  in  fbe  Beighfco^hood»«f  tteifoaldta; 

which  the  mahtir^  n^aa  trari^MMrledi      •  it|  i. .  '  f^^  h  nu^vi 

The  defender,  in  usw««  to  -the  pflKimi;  iiiBiiliia  Hnl, 
as  the  carts  in  qnestion^caMed  4ing,iiio|iififemU)  latepiir. 
chased \y  him'fof  m^nnringhiB -hm^  itA ease  '^mmnakt Ae 
following  clause  of  teempticiitf  ef  the^lwst  m^  job  ithkh  tte 
application  was  founded :— <  Thai  no  ]MkM»shali.  ht^fiiUriD 

<  pay  any  of  the  toUa  or  pontage^  duties  afemlDd^  Ugipmof 
^  thl^ongh  any  of  the  turnpike  nr  tcrit^atdb^  erte^Mte  aiy«f  tte 

<  bridges  erected,  or  to  he  ereeted,  in  yuiMmm£iUk.mtirs^Ui 

*  act,'  or  of  tfiis'  act,  with  carts  dr  eanriages^loaAt^.  wilb  M^ 
^  or  other  materials  for  making  or  repiuiingtihe  mU  rndsmd 

<  biidges,  or  any  of  the  causeways  wttbiit  or^iicka|igii|[  to  tb 

<  skme,  nor  for  carts,  carriageff,  or  cattle  IdadeA  withdiiBg,  sr 

<  other  manure  (lime  or  limestone  eaceeptad)  for  Unibergir- 

<  dens,  or  with  ploughs,  harrows,  of  other  sn0tfiUBfnlK«ClMi&- 
^  bandry,  or  any  other  matter  or  Aing  Sv-the  nemiriiig  and 

*  stocldng  of  lands  near  to  tbe  said  voads,  nslr  fv  say  waggM^ 

<  warn,  cart,  or  other  sneh  carriage  earring  hajT^r  csmis 

<  the  straw,  from  any  part  of  a  tern  to  another  pact  ef  ^ 

*  same  iarm,  to  he  lidd  up  many  hottses^  eatthoii«^.b«aMtf 
«  yards  belonging  to  the  hent<«8,.tffiDiaftt8|^.  M  SUba^tetsof 

<  the  county  of  Sthiing,  ar^Tet«miDg-eq^pfy.4Mm  iptryiairthe 

<  same,  unless  the liaikie  licupgA&tfi^  in  wJli(A  vm^ 

<  shall  be  chjargeabte  widithfMaid^  tolia  tod^^fm^pMvli^ 
Replies  having  been' given  hi  fbyftbe.jsnmerai^i.llVV'' 

allmred  a  proof  as  to  the  former.  tmt&Hii^i^j^gf^  tfkP^ 
passing  thxougfa  the  t<4Ubar  casryillg:.d(«9g  <flrfcf§4..  Wi.*^ 
purchased ;  and  afterwards  (2^th  May  1829)  found  *  that  die 

*  dung  purchased  by  the  defender,  imS  Jmen  through  the  far- 

<  suer^s  toll>bar,  was  earned  for  9$i%  tfie9»<jFttng  9P  /S^Iskdcs 

<  whether  It  was  caitied  in  carts  Mong&i|f  tO' Av  deMer 
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«  blmffelf,  or  to  the  perwm  by  whom  the  same  was  sold;'  »nd96  June  1630. 
imndfthe  Mmi^r^  Unhta  ia  pagme^t  i>f.awrtoll^ty,  claimed. .  jjJJ^TT*^ 

-  33111  i  dnfaadfT  >  hayiag  |tres9iited.,a.  hitt  Qf.^uqpeiiis^.  o£  a      -— 

taakffittoKfy.  of  tte  Infl^i/r^/,  Thot.th^  Geiier^.TiiMTipi]^^  Act^''-  ^  ^o. 
exdndad  a  reFitv  of  the  judgment  cqoiplauied  of  in  mj  form. 
fiji  Ae  IQUh  aeoftum  of  that  statute,  it  Uprpyided, '  That  erery 

*  person  who  shall  prosecutefor  any  expet^sOt  toll-duty,  pa^alty, 
f  .£Qifinlaiw^«r  fiaetepofifiid  by  ttiU  a^t,  or  a^y  act  of  Farluunent 
.f  jimde  foc;B[iaUD9.  or  jvsaiAtaiaing.  any  tiucppika  roadt .  for  the 
^  TCOoYefjr.af  vdMckaa.partioidar  mode  i^  directed**  Hjiall  pro. 
>  ^eoate  ibe,  mod  mewrer  Aeaame>  he^e  the  abi^iff  pr,^sfteward^ 
^-'avitlMi  jaslfioaa.'dF  the  imoe  o£  the  shire,  or  ste^artry  im 
^  'Wliiaiii  ftioh  poialt^^  fogfbitu^  or  ^.nO)  has  bef^  iqfurr^.or 

*  Whmm  tho  ddisodar  ^hall  lesidx^  siiiyept  to  appeajl  in  .manner 
^.  liertnMifter  mealioned.* .  An.  after  section  allows  ^  appeal 
InMQ  ihcr  juskkss  to  the  quarter  seaiioas.  But,  by. the  ll^h 
ieetiofi,  ii  is  '<  enaoted*  th^,  where  by  this  act  the,  adjudging 
'^  of  say.  peoaltyy  fiurfeiturey  fine,  or  any  other  matter,  is  oopa-^ 

'  mil?led  to  ihasheriff,  steward,  or  the  justices  of  the  peace  a8» 
'sembled  in  their  quarter^sessions  of  the  ser.eral  shires  and 

*  stew^utrisoitt  Scotland,  the  judgment  of  such  sheriff*,  steward, 
^  or  jastiees  assembled  as  afoieo8aid«  shail  be  final  and  condu- 
^sire,  a^d  shall  ni4  be  aulgeet  to  review  by.advoeation,  or 
^  sfispensioa»  or  by  reduotiott,  or  by  any  p^-oQeesof  law  what- 
^  over,  mj  hiw  I09  usagei  to  the  contrary  notwithstanding;^ 
N^ntonV  Tniste«o  ei^Etoad.  Trustese  of  the  county  of  £din- 
but^,  88d  May  laSttl;  Merry  «.  DaUas,  29th  Nor.  182a 
Sm»ndlgi  Suppoeiff'  ^noh^  mriew  not  ezehided  by  this  provi- 
^on,  the  proeeat  Utt  is  inoooipetent,  aa  baling  been  presented 
several  days  bcQroad  the  period  spemfied  in  tho  113th  section 
of  the  same  statate^Vhidi  ^enaote,  <  Tbat.all  pioseciitions  for 

*  the  penalties^  fbrfeitoeesi  andfines,  imposed  by  this  act,  or 
«  any  turnpike  aoi^  or  for  snr^  wrong  d«ae,  or  iiyaries  suffered 


*  Tke  flMrm  of  proceeding  for  rtcoTCfruig  tha  toUs,  pointed  out  bj  the 
local  statute  in  question,  was  said  to  be  bj  distress  and  sale,  under  autho- 
rity of  the  road  trustees,  who  are  authorised  to  act  as  justices  of  the  peace 
in  regard  to  the  tcTeral  provisions  of  the  statute. 
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DEqtaipNSi.QF,  q'lp: 


No.  lift. 


Harley  r. 
Simpson. 

Jurisdiction, 
SUA  4  Gem. 


<ft  June  i(oe.<  JB  anjr  mM^^b^rttp  ifrif^m^*^  f^Ma^  Hiiiig  imam  yir- 

^  or  het  committed,  and  iiot  |i^]i!W*4ft«^  3etMfk-i9<.^iiiii4k% 

Tfae  Lcfd  Qpdifiarjr^  «  in  ;rfcfacl  of  tlie)|»«yri>WM>jft  tt» 
USA  wflti^n  of  dM  G<«eiia  U9bAA^b9A  ibA  6mmm  of  (he 
C«wt  ai  to  tbB  i^pUoatm  thaireof  io.  iibfidm^^^fiflfiikvr 
IsUOtm,  VHh  Jwe  l«16;.a9d  i|i..]w«ect^W^ii»^^d^ 
caaQ»  tke  Wll  of  mnpeaiim  w  woe  ^pi■^<l^p(t»^)  tpfl.  m^m  Ito 
BIX  m<wt|i8  after  tko  deeiw  .cposplained  of  ^  x^fpMB  tt»  W 
as  incompetent^  His  Lordship  subjoined  the  following  Bofte : 
«^If  the  point  referted  to  in  Afa^inttrlociitor  kad  n^^fftmk 
to  the  Lord  Oniinarjr  to  hed^kire,  to^w^uM  1ll»m%m 
inclined  to  pass  die  bill;  because  )ie  tHiiihit  ib}ik  tiEecoo- 
stniction  of  the  local  act  adopted  by  the  dieriff  at  ktst 
doabtfiil,  and  that,  in  that  case,  the  question  of  competeDCj 
of  the  suspension  would  have  depended  on  the  merits  of 
that  construction,  as  involying  a  question  as  to  the  powen 
of  the  sheriff.' 


Opinion  of 
Court. 


The  defender  having  reciaimed«-« 

The  Lord  Justice-Clerk  was  of  opinion  that  the  biH  ought 
to  be  ntfiised^  bnt  not  on  the  grounds  stated  by  t^  jLtrd  Or- 
dinary. According  to  the  opinion  which  he  had  formed,  rt 
was  unnecessary  to  go^'cto^ihoBbfgt^Uidi;  for  he  considered  a 
review  of  the  sheriff's  judgment  incompetent  at  any  poiod. 
It  was  phiin  thift,  under  ^he  lOaU  iMtioii;^ MtfliKjiyail  Road 
Act,  a  prosecution  before  the  sheriff  for  toll-duties  was  eompe^ 
tent;  and  as  no  prfetiso  fohiiof-^iiroeMs  foir JOiat^fpose w* 
Miere  pointed  out,  no  valid  oli9^^otion.oouMfceakai  ft^dieaode 
of pfoeeedIng^adop4ed  m  thiaeasft.  vTks  llAtk>Metwln,<An«fae, 
which  prohihitB  the  iBvi^^tf  tey  vjudgo^nt  \ofr«iN  iiMor 
judge  in  ^  any  matter^  coteihitiiedtovldm  by  tl^at  act,  ncoflswil j 
exclttde9rthissnftpeBdion***4he  ai^adging  i|w4iidMulwshBagQDe 
of  ijio  matters  e^1re8dy'QkniMnitted*to«the^«  ^li^wd, 

however,  that  the  sheriff  has  puA  an  enro^DMote  constrnctioaoB 
the  act ;  but,  admitting  that  be  4td  m^  tibia  never  could  be  IieU 


Digitized  by 


Google 


No:  159.  c6tJHT>Oi^S!lftteiON;  807- 


gh^  tiie  defi^iidljsr  i^»ire»  bf  op^kg^  "op  tii«  Judging.*  '^Hus'  "^-"/"-^ 
iq[»Ii^M«d  tohini  t6  be  a ^ itttMSh  ttiftt  glrtliiiBd  loipvooetd  ^i^a^^^^^* 

7!A«  aiher  Judges  being  of  tha  same  opu^Miy  llM^  CMM^f r/'ef  io?" 
pnmonnoed  the  following  judgment : — *  In  reqpect  of  the  pro-     '  — — — 
«  ^isiohi  of  O^lOeth  Und  llfiCb  «e^loii«  4»f  tiM»  G^MiURoad^^'^^'"*^ 

<  Act,  which  readet  th^  review  of  die  sheriff's^laipiieAt  &•' 

<  compeMit  iit Hhfe  t^Miftt  <6tei^,  Aad'thMtSt  is  unheideflMry' to 
^  ]M^(M^  on  the  gitoaiids'of  #N^ion  itated  in  4be  intttrlooiitbr 
^^if  tbft  Ixyid  Qi^diiiiirf  BiAMittod  CoreviMr;  teftve  the  iimiHr 
^  of  tihe  Tedaiming  note ;  find  additiend  ezpenfles  d*ii*  ' 


ihoi^^  ^«  a*. Ag^ft..       For  th^  Suflpeader,  Mm^*  i'^^^m.. 
Btfin^  W.  &  Agent*       /*•  Clerk. 

.    ■      '  '  '      "g 


SECOND  DIVISION. 

No.€LX.  mJum1«at. 

HUTCHINSON 


I     ' 


'  ,      'i' 


a^aingt 


.     GAMBRON^S  TRUSTEES,  AND  WOOD* 

BAKS«)ro.<A9fB  SAi«£.-«'^afr:54i6E0v  III»  c.  137**^Apiir« 

Dica.<n««  IN  IifFLfeiCBKT,^^Z%tf  Aoider  mfap09t$oMU  coft^ 

^-^neysiiis,  iyiiiM^^,  i9  an  herikMe 9ubftct^  UnatbmnuA 

\  frmm  ramimg  a  'pnM9e  o/  adjudAcatum  An^  implmieni  to 

eBUMahMa  ti^t  to  the  atdgeet  hff  the  dependence  of  a 

'pf9eea$  of >  funki9$f  mad  salsy  embraeing  the  eul^ed  mi 

>  gueeMn;  Mnd  meUher  the  herUabk  emiUef,  rtmer  ef  the 

.  pfoceM^rrankhtg  und  eaki  ner  the  comftum  agents  ham 

a  title  or  legal  interest  to  appear  ae  defenders^  and  et^ject 
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so JiiB«  ttto*    totkefrooeiuf^ (ff  the  action ^qf. oAji^dieqiii^  in  ipiplth 
•  .  w€ni%  .   !♦.  ,  f    '  J  ,   I 

Hutchinson  tw  .       •  .  ■ 

Ca3ieron's     ,  -  ■  '      ,'  ' 

Trustees,  A.c.  J^.  rEOCEst  of  i^uiking  and  'sale  of  certain  heritable  frojfGij, 

Jiankin  and  ^^^^P^g^  Hemj  William  Baynes,  was  insisted  in  by  Came- 
Sau.  roft^s  trustees,  1rllOrh<dd  an  beritiible  a^eurity  over  the  i^rhtde 

jij.c\iST  Ff^^^Y'  This  process.  WW  called  first  on  the  11th  dayef 
Atiff'ikaHm  June  1839;  and  Mr  Wood  was  elected  oommon  agent  en  the 
imimpkmtnL  Qjjj  December. 

.  A|r  Bayne^s  property  consisted  of  certain  houses^  fonping  a 
street  called  Mfdta  .Terrace^  near  Sockbridge...  Mr  HutcW- 
spn  was  m  possessiox^  of  one  of  these  hqusesii  in  rirtue  of  a  dis- 
position, by  missive  .of  fea  of  the  plot  of  grpund  0b  whicb  it 
was  built,  dated  on  the  4th  October  1819.  After  the  depen- 
dence of  the  process  of  ranking  and  sale,  Hutchinqpn  nused  s 
iammons  of  adjudication  in  implement,  to  establish  a  complete 
title  in  his  person  to  this  house,  which  summons  was  dated 
28th  Augusts  and  signeted  3d  September  1829. 

Both  Cameron^s  trustees  and  Wood  entered  appearance  in 
this  action,  and  gave  in  separate  defences,  objecting  to  the  pro- 
cedure of  the  adjudication  in  implement,  in  respect  of  the  de- 
pendence of  the  process  of  ranking  and  sal€(. 

The  Lord  Ordinary  decided  the  cause  against  both  sets  of 
defenders,  on  the  .question  of  th^ir  title  t^  appear;  finding, 
first,  as  to  Mr  Wood,  *  that  the  common  agent  has  no  legal 
<  interest  to  defei^d  In  this  action  of  adjudication  in  implement ;' 
and,  secondly,  as  to  Cameron^s  trustees,  ^  that  they  have  no 
*  title  to  defend  against  this  action  ;^  and,  in  reject  that  no 
other  defences  were  stated,  adjudged  and  decerned  in  imploneat 
as  libelled. 

Defenders*  Both  sets  of  defenders  reclamed  against  these  interlocnton^ 

^^  and  pleaded— Tha,ty  by  the  bankrupt  act  (Stat  54  Geo.  III.  c. 

137)  sect  10)  no  separate  adjudication  was  allowed  to  proceed 
during  the  dependence  of  a  process  of  ranking  and  sale,  the 
decree  of  sale  being  declared  to  be  a  general  decree  of  adjudi* 
cation  in  favour  of  all  the  creditors,  and  to  have  effect,  in  all 
questions  of  preference  between  them,  as  if  it  had  been  pro- 
nounced of  the  date  of  the  first  calling  of  the  process.  That  the 
present  process  was  therefore  an  attempt  by  a  creditor,  who  had 
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nothing  but  a  personal  claim  against  thto  bankrupt,  to  com-^OJune  laso. 
plete  a  reil  ii0ii,  and-  establish'  a  preth^ence  lU  Ms  dwn  fevour  „  ~^|  "^ 
at  a  time  when  the  hands  of  all  the  other  creditoni  \^etB  tied  o.,Cj^|Qen)Q*4 
vp  from  doing  separate  diHgence  by  the  dependence  of  the  pro-  'J-'nisteeB,  ^c 
«eB8  of  i-ahking  and  sale.       '  Ranting  tmd 

The  f)tumier  an^ur^reci— Thdt  the  only  adjudications  content-  ///.  ^  137. 
plated  in  the  tenth  section  of  the  bankrupt  act  were  adjudica-^'<^^^'^   . 
tions'ib^  debt,  and  that  its  prov&ions  were  not  applicable  to***    _^^^*^ 
ad^dicatibns  in  implement,  which  are  merely  a  mode  of  com- 7urBuer*« 
pletbg  titles  cdmpetient  to  the  holder  of  a  •disposition  at  any 
tiiJie,  withbtt  the  necessity  of  making  the  debtor  a  party  t6  the 
actiotL     It  catinot  be  pretended  that  the  decree  of  sale  will,  in 
the  temis'bf  the  statute,  have  the  effect  of  an  adjudicatioii  in' 
implement  ih  favour  of  the  pursuer.    It  is  therrfore  quite  evU' 
4eitt  that  the  only' processes  thereby  prohibited  are  separate 
abjudications  lor  debt 

The  Court  unanimously  reAised  both  notes,  reserving  to  the  judgment* 
common  agent  any  objections  that  might  be  competent  to  him 
against  the  validity  of  the  adjudication* 

It  was  observed  on  the  Bench,  as  to  Cameron^s  trustees,  that  Opbiion  of 
their  heritable  and  preferable  securities  over  the  sutgeet  would  ^^^'"^ 
not  be  affected  by  the  adjudication  in  implemttet^  if  they  were 
otlierwise  efiectual. — And,  as  to  the  common '  agent,  on  behalf 
of  the  personal  creditors,— 

Lord  Gtentee  said — It  is  quite  a  new  doctrine  which  is  at- 
tempted to  be  maintained  by  the  common  agent,  that  creditors 
are  prevented  by  bankruptcy,  or  by  the  dependence  of  a  process 
of  ranking  and  sale,.'fr6m  doing  what  they  can  to  make  their 
rights  effectual,  or  to  secure  preferences,  provided  the  bankrupt 
do  not  interfere  to  assist  or  favour  them.  They  are  clearly,  jpn- 
titled  to  take  every  step  which  is  competent  for  them,  to  make 
their  rights  efiectual  independent  of  bis  assistance.  It  was 
therefore  necessary,  for  the  benefit  of  all  concerned,  and  in 
order  to  prevent  tlie  estate  from  being  wasted  and  torn  to  pieces 
by  separate  diligences,  to  make  a  statutory  provision  to  pro* 
hibit  separate  adjudications  for  debt  being  led  after  the  deu 
pendence  al  a'pnDcess  of  ranking  and  sale.  But  this  prohibition 
18  altc^etber  inapplicable  to  the  cure  of  a  creditor  holding  a 
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9«  June  18^0.  ditfpoditton  to  a 8tibf«c«  gttittMA)ifl(^fvi0di%6i^  wd 

''-"y"^   to  #fai<i6  A^i^l^  116  x)bje^ohM'^^^  ak  ad^iiiKftitM  h  im. 

^Oam^^^^^    pl6kh^tiBeo^iyee^t^'ais«fl#^no^^ 

Tmrtee^&c.  y^  tWe  that  the  %adki^pt''b^tito'«o(^  i6i^  |^\^  hkr  a  tfi. 

RayM^^^lnd  posf^^^^^ith  a  precept  <tf  Wild.  Tbit  WOiM  1^  tetntoftrtto 

i^o^.  on  hid  part  to  j^te  a  partial pMek^e^    Botitttt  adjU^ieiKiMi  k 

Tn.^S!'    it^pl^^^t  is  a  prodeedibg  wtiich  the  cMdie^i"  ir  otittd  fa  ld[t 

jidfudieati^   ^ithbat  the  concurrli&ee  of  the  lAUiknlpt.    >8ii|ii|MMe  tiie  for* 

mli^emsni.  g^^rliaa  got  a  regular  Asfkiislticm,  viA  a^pfi^^ 

Opinion  of     before  the  banknipCcjTy  but  had  neglected' tcf  tika 

Court  tlQafter  the  dependence  of  the  proeeBft >of  raiikbig' iftid mk^ 

could  the  Court,  ih  that  case^  grant  anliihibllttoiriigafaiit  Vm 

proceeding  to  complete  his  right  hy  ^taking  iUefeftmaiit,  and  ful* 

mg  it  upon  record,  on  account  of  the  dq)enden«fel  «f  tiwfiak* 

ing  and  sale  ?  I  think  not ;  and  I  can  see  little  difference  be- 

ttreen  that  and  the  present  caAe.    I  tltorefore  U&ak  Aeblff- 

locutor  right ;  but  it  may  be  proper  to  ineevl'  Eiiiig|atatiea»  ii 

ease  the  common  agent  should  have  any  yaBd  ol^ection  to  de 

adjudication,  or  the  grounds  on  which  ft  pitideeair, nrhidiliqr 

gire  him  a  right  to  reduce  it.  :.      .   .     . 

7%e  other  Judges  conearred. 


W.  Mmit  W«  &  7tt|  iMi4>l?(Kf9^  Mid  FaH^,  A|(eat^       7*.  Ci«t* 


.*     •      '    . 

.:  •; .  ..i  .  :  1  •... 

.     .>    I>  i.;  -  •.,;:  1  :  ..."..  .  ^     ., 

•  i    .'  •  .      ■ : 

rmisTDmstdifi   ■      ' 

ifTo^  CtXt. 

V». '<,».;  »aJ  *:    "  '\  \  JUh 

• .  !•        '  .     .    -J".'  -■•.  ij,:!.  [.,1-  •,.  I  «.   •'•  '... 

JOHN  BtATK  OttftoXKl"  ^ '  '     : 
WrLtlAM  StCJTT'AW*  0«««;      •=  '' 
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«.    49M4i.iAw  »o^|MMt&9itt  tfitaA^ro^im  o/  th^  order  ^  $ue^  iVmrr^ndk^. 

emtMiiTk.pomesmn^ufk^  ^U^^rtke  ardfir  cf  sm^cenkmy 

«  ike  ;m^i  MitfUndeo'  baih  jdesiimatwu^  hatiAng  made  up 

HU^  mn(d0ritb$  9rigmal^0ntailx  bui  tto^  hawing  aiiimfiHi 

U  r$di4eiio9^qf  tkeijHmterior  dmd,  i$  barred/^  bUprede- 

*  i90tmir'BibQn»^i^g04iQn^fii^ 

.Sr  ,4«0A  eC  «itul  ex^fated  in  1763r  and  recorded  in  t)ie  record 
^f  tMtqe^:iii.l771»  Jamee  Blair  eoi»r^ed  the  Imnda  of  Ardbl^ir 
.*or  bifofratf- ia.lifimvt,  and  to  his  daughter  ]M(aigaret»  and  a 
Wfliea  of  wiMitute  heir9«  The  entail  coataiaed  a  prohil|>ition 
against  alienating  or  irapignorating  the  lands  to  the  prqudice  of 
the  heim  of  prorision,  under  the  pain  of  initating  the  riglit  of 
the  oontrarener.  But  it  contained  no  prohibition  against  ooa- 
iiitttitig  debt  or  atteritig.tha  order  of  sQtcMsaiNi. 

Mrs  Ma]%ai«fe  Bhur,  having  sueceeded  to  this  estatffy  die, 
in  ITTTf  "^i^  consent  of  her  husband,  granted  a  lease  of  the 
fiinn  of  Mireside  to  James  Soott,  the  fiithcr  <rf  the  defendem, 
for  19  years,  and  thereafter  durinf  all  the  days  of  his  natural 
life,  at  the  rent  of  L.50.  In  1787)  this  lease  was  renounced,  and 
anew  lease  granted  at  the  rent  of  L.58.  6b,  8d.  *  for  ten  years 

<  £rom  WhitsundafrlTQg}  ^  tteneaA^  if^xAaig  the  said  James 

<  Scott'*s  own  lifetime,  in  caas  he  shovld  snrvira  the  said  tan 

<  jimf;.l^,^ftertbeUpeeofthasaidtenyea«s^<ir^l|^ 

^  deatb  of  the  said  James  Scott,  in  ease  he  diould  survive  that 
«  period,  for  ti«B;f^in4inf  ^  Jj^x^^y  tT^ Jl^ose  contained  this 
clause  of  warrantee:  '  Wbjch  tack  the  said  Mrs  Margaret 

<  Blair,  with  ii9«iant;if>r^^«  Unds  ^d  oHiges  herself  to 
^  warrant  to  the  said  James  Scott  and  his  aforesaids  at  all 
f  Jla|ldft.mo1(^'''/MI».J!i{s^*ga|:eA^Bla•f  died  in  lflp2;  and  was 
eacoQ<dad>y  MjPaBjilW  Qli|4ia]|tt  tbp.p.u)r9ujer'8  mother,  who 
drew.theraat wider tbeidKKK^JI^easa.to  19^  when  Mr  $cott 
died 
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Scott/&ct'      the  estate  to  a  different  series  of  heLcf^ 

rZk!''         du^  f^:9e^ipg,Mid^)the  t.if9W^lw»'^^iBmom^m  Wit 


^"*^j2^r'  iw^^wteaiir^tiwMP^.defiTwd^rft^ 

the  estate  of  Ardblair  was  held.    M»3tt#ilOBp^nfaLdiiJ  Ji 


4pnl  1827,  and  ncas  sqq^p^M  bf.«1i»»i4>lmniv<^iMvi'iiMiJ  Mm 
^n^eted  his  titles  aa  Jieir  of  ealanl(t0ttteiMtetei0#iahiAiM; 
and  si^ti^hiiBS^If  as-pmraer iif  dMs^ofltiflDa ;  la oi^fMt^Eilta 
2i$tiont  the  puisuer  stated  iim^t^OtomSm^ifli^iB  ntkferti^  v  i 
.  J.,,A  1«^  gnuiied.by  tiie  iwis^ia  \fm9$mmk'996'tBmseiUiB 
.whidi  is  hdd  under  the  fetters  of  an  entail  (irhiGli  «antaiBi 
inter  alia  a  prohibition  to  alienate)  for  ten  yeaars,  and  the  life- 
time of  the  tenaitt  in  theeTevt  of  hiftfliir  ii  i  i  nlg\  fUtt  tan  yeiri, 
and  tp  hist  heirs  taad  fiub4eiiant»  ior  .197«iilB«iftte  Jiii  dUBi, « 
a.qoptrav^ntion  of  the  entail,  and  oonoeqiMaiilf*  tnnl'aoikftil; 
E^rUf  Wonyss  v.  Wekh,.  House  afl^vMs^Ml^  iQneias. 
berry. Cas^  Daw's  Rep.  V.  993(  Sliriii«* «.<'WUkeir>flMi 
Fek  1821 ;  Malcofan  t^.  BMn«rr  19A  JonelSaSii:  ^'  '^ 

JI.  The  entailof  ArdUair  is  a  reg«har<ftBd.iimiid:'CDti3^^ 

the  effi^ti  ^^  least  of  rendering  k  ultra  vires  xd  tiH&hm  id  f^ 

session  9f  the.estate  to  grant  leases  of.fbe  enfartirgiof-ttoc 

.under  challenge;  and  itis  jua  tefltii  to  the^dsfiBaidento  finml 

^  any.  of  ihe  alL^psd.  defects  'Wi  the  deedi       • 

.  .  III.  The,piiJsuor  is  not  boired  bjDMlsi  tf  <  Waoiogiitiatt  or 

otherwise  from  maintaining .  the  pi^smt  actim  af^  idhetioa ; 

.CMm^  a  Wood,  21^.1^.  16B8»ri5iaar<fjr«r.lfl9t); 

,^Ux^bi£iiopi  ff£  St  Andreisrs  yh> .  Jfefhnae,  nMtfc  Mm*^^MM> 

Falc.  (Mor^  £699);  WGOl  ^  Butbt^ .89d>*iNMiil(M 

('ilfor.  £696);  Home  ih  Ta^rloa,)  Ja9^a984i'JWiijBfe.<dfrr. 

5700) »  Majale  «.  Maule^  HoiM  f£  lioidf /IjMfi^BfiMa  f. 

Crichton^Housa  of  Lords  leaa  *.  .  i  .^..  rviV     » 

'  ..IV.  ThepuiBuer  do^  nobirepsctoeoti'eiAeirtiJhiiiirtDiiiV^ 

Mj:)9  Blair> the .grantar  of  the  leas^ ;  aind^  thMefiHey-U^ ii"Mt 

liable  under  thewammdiotr^hitfe  it  imitaiiniiiftbcrJa'aBUii- 

tain.  the  defenders  in  .possession  of*  th^  lands  k^M^iffffk^^ 

loss  whi^b  they  m^y  be  eMbM>toti|ilalsfyi  biy  •Bein|pav^^ 

Defender**  By  the  defenders  it  iraspfeadsd^    •   "j    ••'     »    ^'* 

I«  By  accepting  of  rents  under  the  lease  in  question  for  a 
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\oBit»,tfmx»^f&bMti«^^  the  Ibte i  jTuty  laM. 

-'lifoTElMiyifcbhBtpii^  (idaieMnf  f&e  tstkH^  of  Ard-      -I — 

tiMi(lKitfeBtind>:af8Uii*iiU  1^  sineethe'd^^  df 

mMkcOH^t^  iMl  psobiMtidii  agadnst'tfa^  cmtraeting  of  deVt ' 
IV.  ¥herWin ai'fiqtail-bcBi^  IImb  HaMe mduna^,  m c^ 
Ae  JeawoffiveAMsAf -aip  «otieiitiadd  to  iasiit  in  any  actbn  for 


'  ^XfaefiEioid^OidBarf  yrwidimced  thr^ 
«-^<  iTlMi  librijiOidinrf  \amn%  again  eohsideKd  tike  dobed 

<  ^roMiad^  ti4fehTtl^4i8po«itio&  iioir  ^i^«ioed,  a&d  wbole  proceaf, 
<^.fi«dr  jt  afliUiftedidialil^  flntail  founded  on  bytfae'  pursuer, 
^^slitted^ii.  1763yXqBtaini  no  chnue  prahibitingf  Uie  beirs  called 

<  from  alteibigitbeioidcrof  snaoeerion,  and  no  clanae  prohibit- 
f  ingiiiflDiilMiniieantraotBig  debtirhnreby  die  estate  of  Ard- 

<  libic  Hi^ht  Ha  Idfeoted :  iFinds  that  the  lease  granted  by  Mils 
^.  Mai^faretrBkar  in  lys?^  containing  an  express  clause  of  ab- 

<  soliite  KiWfaniUey  necessarilT*  imported  an  onerous  obligation 

<  contracted  to  the  tenant  and  his  heirs,  which  was  binding  on 
^(  AftniBkirflid  ail  biviiheirs,  and  iUFhicfa  might  afiect  the  es- 
f  tate  janrhiehiiAestoad'ftilly'vestad,  and  idl  the  heirs  caHed 
^  toihe  snAsessicHi'licatt  in  so  iir  as  tiie  granter  tiio-eof  was 

<  nod  pikMHteilifi^m-«onttaoting  snteh  an  obligation :  Finds 
\  (tHit  tbe^e6iibied<iif»  Blair  Oiiphant,  by  taking  np  Ae  said 
*'.ell»ta^aahttr\ofitii]siarl^  the  said  Mra  Margaret  Blair,  be« 
<MCMMi4iaUe  M^  payineiii  or  ftilfibnent  of  all  her  lawful  debts 
^  and  obligations,  in  so  far  as  4be  was  -  not  protiibited  by  the 
^neatelLirDnBeoiri«a0tixig'4ii»i«ame]  And  finds  that  the  *pur- 
^.mom  dflfesyiid  Jiha  liHMner^  «o  represent  botti  the  said  Mrs 
<. 'MaDrgaret'ilburj  tiie.grantw>of<tiie  leaee,  andthe  said 'Mrs 
^.rBIair  OUpkaut;  ^^vnn  by-  the  iitfes  which  he  has  completed 


( 


uiider  theunndiaKtaU:  B«ty8«paratimi  finds  that  lAiesmd  Mrs 

<  Blair  Oliphant  having,  in  consistency  with  the  powers  vest- 

<  ed  in  her  as  the  propri^eir  4n  poeseddon  of  flie  saM  estate, 
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DBeiaiONS  OF.  THE 


na.im. 


Oliphant  o.- 
Scott,  &c« 

Tack. 
Warratidiee* 


I  July  1880.  «  emmted  a  dapofiltei^dE  daM««h»aiitO«tah«r.  ISIfi,  ^ 
^"-''v^-^    S  bjr  flhe^idtaittdidie/dtttbuiAkni  of  idlei^ 

^  anddi0p0Mdtheie8t8te'tt«diA»eiifcMi»e««Cilimr^^ 

*  differeat  oanditions,  and  Ae  said  dupoBitioii  haviof  ket%  at 

<  her dMilH  a.vaUd  aad.MlMibg 4eed, rwttoli^^tlMr  had 

<  been  wrdkal  bf  hcv  naribai  nncdbesBibroiigbl^inidar  Idh^ 
'  tibn,  the  pursoar  cannot^  in  tiM  fnoank  .^piagfan  trfth  the  da- 

<  ftBd«r)i«pvdiatetiM^de«dilollie«Aolofitdiip«kilig^ 
«  Bonal  reiNwentatiM  of  the  taad  Mnr Blair.  OU|phiBtt  FUb 
Mliat,iuidtf  ihecireaiattaliotsof  ddscMB,  ^OiBkM  kn«iB 

*  been  gniited  withonit  gnaram,  ibe  aooepteaoa  bf  Afh  Ot 
^  phant  Blair  of  the  rent  stipalated,  without  woj  notioe  of  an 
^  intentioo  to  chalknge  the  leaM^  or  rew»mtion  of  a  f^  lo 

<  do  80  during  the  whole  years  from  1602,  when  she  encceedd, 
^  till  ISSS)  must  be  considered  as  an  cfiectnal  homologadoD  of 

<  the  said  leaee ;  therefore,  on  the  whole,  finds  that,  bj  Ae 

<  nature  of  the  entail,  and  by  acts  of  homdiogataon  binding  on 

<  the  pursuer,  the  said  pursuer  is  barred  from  challenging  the 

<  lease  in  question  as  an  alienation ;  sustains  the  defences;  as- 
^  soilzies  the  defender^  and  decerns ;  finds  expenses  due,  and 

*  allows  an  account  to  be  given  in ;  and  remits  the  same,  iriKS 
'  lodged*  to  the  auditor  to  be  taxed.^ 


Judgment. 

Opinion  of 
Court. 


The  pursuer  redairaed;  bat  Me  Cdurt  adhered. 

Lord  Balgray-'^As  the  original  entail  contained  no  prohibi- 
tion against  coaitrBetiiig  debts,  thedeas^ia  question  was  a  valid 
obligation  on  the  granter  and  her  heirs.  At  all  events,  it  was 
a  good  oUtgaticNi  ^gakuit  Ike  .grantoi^i  as^'iO  was  faondsgated 
by  Mrs  Oliphant  6am  ISOa^i^lSQfiL  Bfe«id^  tkewtail  of 
176aoootakied  «>  prphibaiioa  i^ast  aitanaf  Hw  pries  of  sue- 
^cmiotLi  and  Mrs  OU^han^bfdiO  deed  einciitadbjrfaMr,. did 
alter  the  order  of  succession.  Thie  pttmicrvdid  imH  i^epodntD 
this  new  disposition ;  and,  therefore,  it  was  impossible  for  him 
to  denjr  that  b«txep«Mlitiidhilk  iMthto;  aad^Hsiii  wmTbamd 
£rom  challoagisg  this  kasevtoaiisaiwnoe^flwshsnlslogalpso, 
tbat  mast  equalfy  sy^y  to  the  pioivor. 

Lord  aUiee  coneurredJn  tho'jLard  OMBnas]rfs#iaierlooQlir 
in  all  points*  It  was  quite  eleac  Mrs  Oliphant  hsid*tlilO>oMate 
ia  feoi^iaiple,  so  fos  assegasded  the  «rderof  sucbeabids,  aifd 
had  an^undottbted  right  to  ^nvejr'itto  aqv  eeriso  ot  Imn  »lie 
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Ko.  i«i:         comer  as  ubssidn.  «is 

o^Md  ih«  e0taf«,«  Amt  hlti^  don^  ioiU'viiUJUd  oiiiia>molkafs    "'^-'V*'^^ 
^eMP«^M4Ni,:iiflMi  «nddn»lM  fe^diated  #itliMi*'ig]viiig  u)p  ^^^^^^ 

^  .'Zwtt  /VdiMM^--««Tbetansit»kaveA 

tteyaaioe,  and  iniiflt  ^ropetlyv    If  MntOiiiiluuiti  kad  iMdji  takciki  HomohffoHm. 
the  i^r for )B  feir  yetts undcit '  this  leMe,  sho- might  not'  have  ^^^^^'^^^^^ 
b«eii  hdd  w  td  httrif  hiw0l<^iltod  it  » tadapnre^hcr  of  the  opinion  of 
rigitt  of  (Mttetige;-  bhtil  waa  veiy  diffimttt  vhan  thia  oon- Court 
tittiMd  flxTtto  leM  tkam  ^yaaM  ItaiHt  he  heU  aa  a  complete 
h6tiiologa|fDii'0it  her  yart. 

4f  Henderwn^  AgepU.  H.  Clerk. 

T. 


FIRST  DIVISION. 

No.  CLXII.  1  JMfyltm. 

Mus  RUTHERFORD  Am  Othbbs^ 
againH 

JOHN  OREia  AUD  OXHBRS. 

TirrofB  AKt>  CvEAlroa j-**Stat.  167^  ^  9L-^7\tofMfuiMef  in 
iken^iatmtelVjSy  c.  %  agmkmtiuiaim  for  $»oi  making  tip 
trnkfrvBUrimmefUoriiMi,  <»■<*»  awwiwar<to>ii»jw^o>crttad»db 
fmi'troMmU  n^iimtikt  hebrB  of  the  tutors^  whem  Mare 

•    hu$  hein'ni>'UH»oomi98tmtmu 


i  Tm  late  Dr  Rnflnrferd  of  Bafllilk,  bf  Ua'daed  i>f  8ettkiiieat» 
ap^lnlMiwltaii  |Mmoiia(to  be  tstoia  and  earators  to  bb  oDty 
ehild,  afterwards  Mn  Maetuffk^  ttieorigiMl  puraierof  thk  ae- 
tlao.    The  dead  dedaved,  that  <  the  laid  tatora  and  curators 

<  sfanll^he  aeMiiB<»ble  for  theit  actoal  iflftfomissioils  oaiy,  and 

<  not  jomtly  fbrono  anothery  and  that  they  shall  not  be  liaUe 
*'  for  omisnims,  nor  be  bound  to  do  dDigeaoa  fiurtker  than  they 
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•    ■  ^     •    .  .       ■       '      * 

1  July  1830.  *  shall  Judge  necessary.*  Dr  Raliierfoid  died  nimi  lus  daa^ittf 
'—  r  — '     i^fla«ift^  tm^  y^iM  of 'ig^;  itiiS  «he-'aii<^1Sh^^ttfyifete^fi^ 
ftc"^^re^;  divlidy  entered  en  th^miliia^eAt «r  t^^  smdlnpro- 

^c.  sence  of  other  indiyiduab  maAe  up  full  and  aocurate^iiHreiito- 

Tuior  and  Cu-^'***  ^  ^^'  P'^'fP^'^  '"^^  *eft^  f  btit  HO  judiHal'  lfa.V€Dt6rie8 
ffwtor.  weM  madeup"  In  tUe  teniMf  «e<)iiired  hy  Ae  ncif  107%'  ^-  S* 

^toti672,c.2.  ,g^^ ^^^^  Mra^MaeluilcVattemin^  w^ority,  sheraisNttte 
jweaent  actiott  ef  cent  and'  reekoni^  a^a&Ml  her  tiitdft  i&d 
^waters ;  and,  upon^  her  deatb,  llie  'tfctSm  waa  inrisCed  fth 
vameJof  her  ehildreift  sttd  their  &lifer  aa  ihehr  administraikir. 
in-law.  Before  the  action  was  raised,  all  the  4«rion  ahd  tonr 
ton  wete  dead  except  «ne^  and  he  died-  1)Mm  kny^tnaterial 
step  was  taken  in  the  ^xieesst  #^ihflt 'flieMtMi  was  ttam- 
tainfd  "against  the  lepresentatitet  of  tile  6r^nU'tatohr^  co- 
raters.  ..>:..•-./         .-    • 

A  report  upon  tiie  state  of  tfoootmts  Iia^ingleM  mide^p  bjr 
an  aocMDtanl,  the  ptfrsoenf  otjjected,  1hat*tMi'dtf^del^,  nem 
hafing  made  up  judieial  inventories,  weito-Hatte  inithe  pe^ 
ties  of  the  act  107^, «.  2,  and,  therefere,  weire  ndt  entilfed  to 
take  credit  for  the  expense  alleged  't6  have  been  Md  out  in 
law-euitis  and  diligmoe,  and  that  they  wehi  liaHe  ^ddgdli  ta 
solidnm.  '        > 

The  Lord  Ordinary  ordered  cases  tothe  Cbnrt. 

J^«"'  Pleaded  for  the  pursuers-* 

The  act  167^  is  itiH  in  ^6ate;  and  is  heTd  io  apply  in  evetj 
case  where  tutorial  inrentories  have  been  ni^Ieeted  to  be  made 
upin  tiie  manner  tbeieih  directed/  •  It  ir  not  %uffieient  4it 
there  are  inventories  of  theminorVi  prttpeity.  'Unlesntteseirere 
judicially  pnpnred  in  iMmet^fthe-staftttte^-ihefuVm  wiBbe 
liaUe  in  the  penalties.  There  ib  no  instanee  Whe^  it  has  Been 
fowd  that  a  tutor  k  n&d  ItaUe  In  Aeae  pMaMee,-  if  he  to 
nei^eoled  to  make  vp  tutorial  ittventories  in  a  ftgdiar  ttannier; 
as  dimoted  by  the  sMutei  Bnrdeft  ei  JbhnMiM,  ftfexth'ffiffiT, 
(Mor.  16,307)  ;  Oullurie  v:  Edgartoim,  a4ck  =  Jiine  1701, 
FomU.(M0r.  I«i319);  Lothian' t^.'Sdmniertilte,  39th  Jtta. 
lT^4yEd^r,  (Mor.  16,887) ;  Thomson  KWaMelJMiMiie 
1812^,  wheito  ike  aot  was  hM  to  ap]^y,  although  extri^Midd 
inT«ntoriee  had  been  made  up,  and  no  fraud  wad  alfeged. 
Biit^  indepsodaMay  of  fthtite  auOioritiey,  liM^ 
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\  :  '  '     .  .  .    •     -  '* 

tote  ^ff^.pfq^^P^^^'^^M  ^w  ^M^A'  M^  }iiitiieifi«0«i«/ 1  iray  iioo. 
eit^e  the  jtntom.A^gl^ctf^  ^efjr  .thiog  iirWoly  *hfteetftt«*e  i*q|rt^ 

,  Xbe  article^  ^  lii^  etccounts  oJ^^^fefl  to  iwii^.fiNiiniMfy^hQmf <^- 
to  whidi .  tlw;  net  oppUes,    Thejr  m^m^  of  te^ipepMi  el:  P»-,y^^J^  ^^ 
oeesesof, ^^que^triMiQU ^gaiiut.l^Bj^ixit^  wds  tb^ofp^ ave pl!i>-ra/or. 
pcrly  Af  the, nature  of.*  law^ta  or  .l^g^  4Uiieiwer  the^aac*^^'^^^**- 
pevseof  wJUchf  the  act  expnmlf  4tiehire8,  itoterei  who  4I0  notpunuetB* 
eomplj'  with^  Abe  jreqvivtea  ot,  ^  jilatiit^  ihalli  aet  te  entilleilf  ^^^^ 
tol4k^|i;r]l^,|(Mr.  .  ,  .  , 

Tl^G^a^fiS  Load  H(4ift<M»>  founded  on  hy  the  defesden^ 
to  dff^  t)i«t  th^.pirei(|at  action  beiag^of  a  peimt.Batmie,  4ee8 
iiQt,^Wi«iut..agaiiwt  hem,  may  be  eomiderod  <rf  dedMiil 
authority.    No  regard  was  paid  to  it  in  the  later  case  of  M«9ir^ 
0ont9.  C]|^liiiec9>^25A  May  18Q0,  wh^w  the  C<MUi  B»ade  a 
difftinaticm  betveen  ^ictioDs.  properly  oriiaiaaJi>  aad  wbieh  ii^i 
rdvjd  the*  ^pvpiiftoieni   of  the  party,    and   afition»  whieb^* 
altbongh  sub|(^iw  the  partieg  to  penaHiee,  are  yet  of  a  patri* 
mognial  ni^twre*    The  .foianer  do  not  tiMimit  againafc  heirs ; 
bat,  in  cegard  to  tb^  latter,  it  was  in  that  case  «aid,  that. 
^  where  damage  had  arisen  by  delinquency,  the  right -to  to*  ■ 
^  paration  was^  a  debt  which  wea  no  more  extinguished  by 
<  the  death  of  the  debtor  than  any  other  debt.^     The  same  rule 
was  applied  in  the  case  of  M'Naughton  v*  Bobertson^  17th 
Feb.  18f)9,  eFenitt.tbe  case,  of  damages  arifing  ex  deUeto, 
wl^repsitiipipnial  Ion  had.  rented.  Jfron  the  onminal  not. 
Aecordipg.tcr  tbeawiaji4^  the  piKsent  a<»tlpi^  aiust  tsaasmit* 
agaiofit.heii^    The  statute  6xea  a  wrtaii^^penalty,  without  n^» 
fensnoe  to jtl^^-pieMe.  i|)epsuD»  of  .daflMge  wHA  vnj  be  sus^. 
tained  by  tiie  mi^o^yby  the  tutoifs.  neg^  to  make  n^  inven^. 
tories. ..  If^e.^^Qfonnt  of  the  .penalty  may  not  in  all  cases  oev«. 
respond  to  tl^  loss  fii^taaned ;  tot  that  :penidty  is.  iapeaed  on 
the-t^tor,, noli ^b pnnisbrnfut  for- a  erime.  bitt asrepaiiation hr 
die.patriQM>p|^  1^^ sustained  by 2 the  mianr.  >  . 

At  all  eventn^  it  is^adonttedtbat  even  a  properly  penaiac** 
tion  tWWpHs  «|««wt  h^rspe^^bere.  litHseimtestittiDn has  taken 
place  .b^fcMfOt  the .  death  .pf  the.  principal  -t^rt^n  In  this  x»e, 
one  of  the,  tm^ors.  wap.  aljfee.srtien  the  .m^ipa  w«a  raised.  He . 
took out^tl^aaiimmoiia  to^  ^ee^  f^n^ ^qpip^^iiedbyjiis eouosdiat 
the  bar,  when  the  remit  vraa  made  to  the  accountant ;  and 
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SIB 


ifmfsiQ^f^ftvivm 


^m 


Pursuen' 
Pleas. 


Befenden' 
Pkas. 


Rutherfori     iwwtiffi^g  ^Ims^o^ni^   (it  v.  j/?n/i  iii  ,^r,ir>i»q  .mIT     r/. 
&c. IT. Greig,       If  tboaotiw,  HH^i/tip  <tbf  ^fep^Pffl  (^KT^KPffrtf^isiHif 

Tti/^r  w  Cu- 1»  t»e  «Mtti.o£  HdQdewifrfi'*  IM  a^,,i(^5}iM|k,  JfttM^y 

:      1793  rJIfor.  16^1),  tutiTO.JiwVw^ii 

tones  were  follJld>Uab)Aftil|g^Uip'9oli(di1^lw.^^ 

of  nomination  deehredtbat  ti»^  d|o«14 iWt  .lx^,%kHjftp.iPli 

other,  but  eaob  oidy  for  liis  awi>  intiw^u^ip^])^  .,(...  ^u^i,.,  ,1 ; 

•PlNMM.foptll^defeB4ei»^'  ,.  ..v/mv,''!        nij-rn: 

There  en  be  no  ^loiibt  as  ^  tiMs.liow  $4eAjrMk{«M  tkt 
ttfteiB  aeted  in  this  case,  in  the  whqle^ctmf^.iff  ,ily^t  fMsit 
ia^B.  The  aocountant  hm  stalled;  hipf  ,dec]4f^  i9ei9ip|ffta» 
both  as  to  the  maMgewept  and  th#  190^  ef  ike^wgJthe^ 
oooBtd,  and  refMreseats  the  ]«n^wl(pi|ep.ifJi^;pc^tni^ 
spedific  and  coni^leta  ,  .     .   .   t.  .      .. 

The  statute  does  not  apply:  to  ac^pe.of '4U9.4qW9tii^  ^ 

canse  theaoeouAtsobje«ted,to<»n»pt^e|rpenraifii(^sid«i|^^ 

against  tenants,  in  consequence  of  wbiiA  aiarears  lifere  lefimni 

whidi  wwdd  not  otherwise  have  beem  reooYeiied*  .^»Be|U0%tAe 

original  pursuer  was  me^or  for  four  yeasaifsfoiie  ^im4«  Ae 

pres«it«bjeetion.  Duihig  all  that  time  the  nianayBwwtrfkr 

a&irs  had  de^olFod  on  heiKdf,  and  the  ppjirar^  of  tbe.tttton  W 

oeased.   By  not  staling  the  olgectioiijSoonerjel^pijQVffol«i^ 

tntors  ftem  leceranng  these  esif^see  fffmif^^twm^  «i4 

tiier^re^  shei^tovedp^tioDifli  i^ppceptime  frai^miakju9gJI)e 

objection  now ;  ^AJib»$mn0:ji^  iBffj&^yti^t^ 

suers,  her  repMs^tativies*     Ot^  pa^.c^t^e  aqmi^ato  sk> 

jeeted  to  were  certain  ^lottajrs  qa  qn^Btiemj^iliere.the.pspil 

wnscrifedasAdefandeFr  blit:.ia  tbe^dpeniieaon  .ef.wJ^^ 

tntoFs  took  tto  part.    By  their  jttdimtWiitniyogiweBt.giwt  ey- 

pense  was  saved  to  ti»e  piipSr'* i estate ;(.«iiAfjU;  Mr i^lep«ilhsil» 

a  case  of  tiiat  kiadiieither  th^  statpib^l6;;2,ii«  Ae  atf^ 

sedenmt  16B8  are  apfiiealte. 

But,  even  it  this  act  &d  apply,  its  penal^ei.d^  i 
against  beks.  Thisha»be6netinside«edastSeMbAey|»f«iii« 
case  of  Graham. e.  Lord.  Hopeloa%  6th^  Mar^i  Jk79&f46r- 
5599)  where  it  was  expresdy  found,  that  the  penalties  of  tiie 
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ael  WJ2^  lua  Kct'of  Ma^rnnt  1698,  ^id^iioi?  tilttHiitA  il|gabiiM  iJuljlBSO. 
heirs-     The  punuen,  in  answer  to  tike-MtlfOril^  4}f*  Mb  i^^  '^  r,"^-^ 
oMon,  wtAih  liafc  l)o»n  held  to  he  the  Ii^«ihtti>siiM^  It'wa^  P*^&i!t.^refg, 
nouneed,  refers  th^  caiies  of  M^lJAtMm  and  Moitfoott;*  bttttcc 

in.  tiieae  the  diiitn,  idtbou^h  aristeg  fhttn^dittqa^tief,  ftestfi^edi      . 

entirdjr  iniio  a  tAtQ  chini  of  dsma^,  and  vpoii  that  gnmndVofon 
abrne  thef  Goujk?«>inid  it  was  transmisribk  aj^ast  heirs.    In^^^^72,c.g. 
tke  ^re^Mit  ease,  faoirerer,  there  is  no  efeim  for  ci\dl  damages,  ^^efendm* 
but  merdf  a  eti^  Jbf  A  statutory  penidty^,  >       .    .      pi^u. 

Although  one  of  the  tutors  #a»'  alive  urbeh  the  aotScm  wae 
raised,  yet  he  died  before  thtf  e  was  any  litiBoontestation  to  sub- 
ject his  heir.  There  was  no  step*  tiA^en  in  the  prooess  before 
his  death  T^hich  easi  hfi  considered  as  approatthing  to  ficiacontista- 
tiott.  It  ^as  a  prociess  of  eoiant  and  reckoning;  At  iiie  verf . 
first  criling,  ft  was  remitted  to  an  aecoontant,  asnd^  before  te 
nndehis  «e^drt,  the  tutor  had  diM.  Tfaerto  wna,  tberefon,  na 
IHiscontedtation  to  transmit  it  against  heirs ;  there  was  no  diwauM 
aioQ  on  the  merits  of  the  accounting  even  befoae  th8'acee«m<^ 
tani ;  and,r  inr  particular,  the  ebjection  now  staled  to  tin  want 
of  inVeiitorkaB  was  ibMi  even  hinted  at  for  more  duuiayiar 
afterwtirds.  There  can  be  no  fitiBCoutestation  in  aproeess  of 
count  and  reckdniog'tyi  the  objvotions  to  the  aooMints  am 
atated ;  Hotne  i?.  Homei,  22d  June  Wj»{Mor.  12,172).         < 

At  all  evesls,  there  is  nd  ground  for  saalijeotingtibo  tttt(»s  siak* 
gull  in  solidnm.  The  nomination  of  the  tutom  in  lius  icaao  was' 
in  terms  of  the  sUitute  169^  e.  8,  wfaieh  authoriwd  the  pwii. 
aion  that  they  should  not  be  liaUe  for  omjasions^  tfutfor  tkaiir 
actual  intromissions  only ;  end  this  privily  eeiddnot  betefaem 
awa/y  by  tbo  jmvious  act  of  167%  btcaasc)  die.  pmdkge  did 
not  then  exist  Thecases iof  Henderson  and  Kitpatnck^ fouadt 
ed  on  by  the'  pttMKem,  dO nc^  apply  to  the-cureomBtanceaoC 
the  present  caae.  In^  Ihe  former  =  of  these  ones,  tke  tutara  had 
neglected  to  make  vp  hnrentorioi  altDgethervaad  the  estate  in 
consequence  had  euAeired  cbdsiikenible  loss;  and  iff tlio other 
also  there  were  no  mveaftories^  and  the  tutor  had  beaOmebaab. 
mipt,  deeply  in  debt  to  his  pupils.  The  cirmuaislances<of  theaa 
cases  were  very  different  from  the  present^  where  inventories 
wera  made  iq>,  aithough  not  strictly  in  tenha  of  the  statute, 
and  where  there  hds  beeil  no  BMamapagpnitent  orloastotha^ 
estate. 
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1  July  lioo.     .  Jjtrd.  BaIgr(^f-;^l^ieTe  w  spine  llioetjr  m  %i»  elwt^Ue 


Tuior  and  Cm  .,  , 

m/or.  tha  erea^t  extent  of  tbe  kitroiniraoiis,  I  see  that  Hie  apl  j  matter 

SimL  1672  c^  ♦ 

of  diacusdan  b.L«74  from  the  BapeF-advancea  made  by  bin,  and 

Opinion  of      that  sum  arising  from  the  expense  of  aeqaestrationfl,  bj  irhich 
Court.  ^g  ajrears  of  rent  were  repovered.    But  horvrerer.  ^iccunte  a 

man  q£  business  he  may  have  been,  he  must,  act  according  to 
lair.  •  It  IS  true  no  damage  vas  sustamed ;  but  thelaw  is  laid 
down  that  these  inv^tories,  let  them  be  aa  oorrect  3s  th^  maf, 
must  be  made  out  in  a  particular  way ;  and  it  is  only  If  iiaj 
are  made  up  in  that  way  that  they  can  be  sustained ;  and, 
Aerefbre,  if  this  action  was  against  the  tutors  themselyes,  I 
lam  afiBMd  you  .would  be  bound  to  apply  th<^  act  of  Padiament 
B«t  4b«  tetani  are  dcad»  and  the  ofaam  is  made  against  tbdr 
i^preeentatives.  I  am  quite  certain  tiiait  4fae  wMe  of  tliii 
question  was  discussed  in  the  case  of  Lord  Hopetoun.  His 
father  made  up  no  inventories ;  there  was  nothing  but  the  heri- 
table estate;  there  were  no  moveables,  and,  therefore,  it  was 
not  considered  necessary  to  make  up  inventoriea ;  but  the  lair 
says  you  are  bound  to  make  up  inventories,  and  the  Court 
af^ied  that  hw ;  but  the. Court,  at  the  same  time,  were  of 
opinion,  that  these  provisions  in  the  act  of  Parliament  were  in 
BMMinm  poena ;  and,  therefore,  as  there  hadbeen^Iitiscoiitesta- 
tion,  the  action  did  not  transmit  agunst  Hbe  keir.  I  consider 
tiiat  the  point  was  settled,  t^re,. 

Lord  Prsskten^— I  concur  entirely  with  your  L^vdAip. 
You  have  given  .a.ooa^  ykwpf^Af  cas^  with  Lord  Hope- 
toon.  What  point  can  be  considered  as  settled  if  diis  ia  not? 
JjOfii  firitigU  OQneaired. — ^Tbe  cause  of  not  mfdcbg  up  in- 
vmrt^iiaB  may  have  been  to  save  the  means.of  thie  &nuly.  But 
I  amelear  thatihedaipis  too  late. .  In  every  p^al  action 
.it  IB  jessential  that  the  parties  should  have  joined  issue  on  ail 
the*  matta&indispate,  in  order  to  create  properBtjacontestation ; 
that  was  not  the  fase  here.    . 

,,  Jjmi.  GUliear-l  eoneiir'  in  the  opinions  which  have  been 
daUrared*   IdoantlilKfeilMLCompl^ionof  this  case.   As  to  the 
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CTPPMCT  of  semeBtnitiaii,  these  yere  proper  and  necenary ;  i  Julj  issoi 
,om,  oeinglaW  expenses,  tte  putsuers'  say ^tfiis  tutors  iurfe  Aot  en- '  ^?*'"V** 
tHl^ & t^  ;  tfui  Vfii^  ttisMj  ttimebf  age,  ttejj;^ 

teium^B  were  * ab)e  !t6  p^y*  these  expeh^es ;  Wi  shd  never' brti-  4**    '  -^ 
m|^^tliat  obi^  meant  to  aVaU  lienelf  of  the  act  of  l^aHian^ettt.  xtu^T^Cu. 


It  was  .then  she  ought  to  have  come  forward.     If  she  nieani/^i/pr* . 

to  Kave  founded  on  the  act,  she  should  have  done  so  in  time,  ^'^  ^^^^  ^  ^' 

ai^d  when  the  defenders'  might  have  got  their  relief  against  the 

Quants'. 

i'he  Cduri  found,  *  under  the  circumstances  of  the  case.  Judgment. 

^  that  the  penalties  incurred,  in  consequence  of  not  maidng  'ap 
'"^judicial  inventories,  cannot  1>e  enforced  against  thedefendel^ 
^  to.the^  eflect  of  depriving  them  of  any  part  of  their  Charges 

^  for  law  expenses,  stated  in  the  accountant's  report :  Find  no 

^  expenses  due  to  either  party.' 

I^rd  ittaAutaiili,  Ordinal^.      Act.  l>«a»  ^  Pae-  fJt^f^)  Brmmu   '  '  & 
'WmmykgeiA.         Alb  51mm,  &  TAmmm.  WmamtMmtmit 

.  A^Mt.         jr.Ckrk. 

.....,■••.  .     T, 


SECOND  DIVISION. 

.  ,     ^  JAMES  FORBES 

agatmt 

'     ^  ■"  "'  '  '  '■  Mm  MlLTNfi  AND  Othehs.    • 

^'ack^— irmM«w  of  lease  to  a  tenanty  hU  hebn  and  emb4e' 

'  nafiisy  Tiamn^bem  iieiivered^ttpio  ihelaridkrAy  during  its 

eurrencff,'  dtong  utiip,  an  tmpiiAative  TenunekttiaHi  <ind 

possession  of  the  farm  having^  notwithstanding^  been  aon^ 

itnued  by  ike :  tenant  iSt  his  deaths  and  aftertoards  bjf  his 

mdofo.and  youngest  son  for  several  years^  the  lufUUord 

"  receiving  various  payments  frdm  them  of  the  rent  e&ndi^ 

turned  in  ike  kase^found  that  ^  tease  teas  effbcttially 

Vol.  V.  3  G 
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1  July  1830: 

Frtrbes  ». 
Millie,  &c. 


¥n{ght  ^h^rSfarebe  f^tMvM  before  Hb  nt^mndiimAinaikd. 


fadt. 


Befenden* 

Flea. 


IMTft  Fcmtf^  fhiibted  a  M^dAre  ef  lease  of  >»'£anBi  for  i 
fears,  from  Whitsuiniaf  1815,  to  Patrick  Milne^  hh  heinui 
flttb-tenaiitd,  secluding  asdigneed.  Miiiid  pUnesKd  Aa  iiite  Iffl 
his  <teath  in  September  IW^;  and  fjpom  that;  perrndLMfl  wUflT 
and  youngest  son  remain^  in  possesion,  the  landlofd  grant- 
ing receipts  to  them  for  various  payments  to  aoeount  of  armn 
of  teM  due  by  ttle  deceased  tenant)  as  wail  aa  tlie  caireiit 
Mnt  of  thd  ikrmj 

'  In  18S9,  being  flv^  years  before  the  liataral  expiratiini  rf 
%he  lease,  the  landlord  brought  an  action  of  removing. againflt 
the  wido^  and  youngest  son  of  his  original  tenant,  in  wiiidi 
the  eldest  son  sisted  himself  as  a  d^^fender.  The  deftnoe  was, 
that  the  defenders  held  the  farm  under  the  unexpired  lease 
granted  to  the  (Miginal  tenant,  who  had  giren  it  back  to  tin 
landlord  Tor  the  purpose  of  making  some  alteration  in  its  terms, 
which,  howcrer,  it  was  understood,  had  not  been  dime.  The 
landlord  accordingly  produced  the  missive  of  lease,  with  the  fol- 
lowing renunciation  written  upon  it,  by  a  party  not  designed, 
but  subscribed  by  the  original  tenant,  and  the  witnesses  thecein 
mentioned : — ^  As  I  am  more  than  a  y^ear'^s  rent  in  arrear  to 
^  James  Forbes,  Esq.  the  landlord,  and  fieel  myself  unable  to 
^  pay  up  the  same,  or  keep  the  lease,  I  hereby  renounce  and 

♦  over-give  to  him  the  minute  of  tack,  above  written,  and  aB 

*  following  thereon,  from  and  after  the  t^rm  of .  Whttsattday 
^  next.     In  testimony  whereof,  I  ddlivet*  up  the  minvte,  and 

<  subscribe  this  renunciation,  at  Milltown  of  Finracy  this  thirl 

<  day  of  May  1^4,  before  these  witnesses/  &c* 

The  sheriff  having  decerned  in  the  removing,  in '  a  sn^- 
•fion— .  •     ' 

The  defenders  plet^led-^^Fhe  improb^tive  writug  isuiided 
t>Ti  by  the  landlord  is  not  evidence  even  of  an  ititantiofl  ta  i^ 
-notriice,  and  still  less  can  it  be  held  an  actual  deed  of  i«&hb- 
tiation;  StaiVy  II.  9,36;  Smk.  ll:%9IJ\'ErAs  IL  6,^41. 
On  the  otSter  hatid,  the  circcmfetan^eS  of  Ae  oaie  aftrd^real 
'evidence  that  alt  parties  contiau'ed  aflei^vdttd*  to  aot  «pan  die 
footing  of  the  lease  b^g  li  eilbsistitig  ^contract 
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Itfidkffd^  diiea  not  at  iiU  aflfeot  ti^  question,   ,JE'9r^wh^0,that  ^^TTY^ 
£Bict  alone  would  not  legally  import  a  renunciation,  so  it  never  j^^q^^'c.     ' 
OBii  dkriate  tfaeolgejttion^lDruJided/ oa .tb«  hmprol^ittiyQ  ^dwa^^tar       — — 
«f -th*  wTiiingf.     The  Mcrnmal  nature  o£  the  leise^  itself  is  an       ^'^' 
equallf  wa&ripoftant  ciroiiKstancey  the  poeseBsion  that  followed  i)efendeT8* 
upon  it  haiiriiig  obviated  anf  objeotioa  on  dial  ground.  ^^^- 

Jnsweredr^^The  leasfi  wa^  eflfeotually  renounced  and  ez- Pursuer's 
taagniflhed  hj  deliverbg  back  to  the  landlord  the  original  mia-^^^ 
aive  of  tack,  with  the  renunciation  indorsed  thereon  ;  and^  after 
tbeterm  when  the  rentmoiaiion  took  effect^  the  possession  of 
the  £imi  was  upon^taeit  relocation* 

The  L^rd  Oifdinary  <  finds  that,  as  the  late  Patrick  Milne 

<  held  tbe  Milltown  of  Finracy  by  virtue  of  an  unstamped  and 
^  infomal  massive  of  lease,  deliveted  to  him  by  the  landlord, 

*  it  waa  not  incompetent  for  him,  by  signing  the  infornral  re- 
^  nunciation  of  the  same.  Which  appears  upon  the  back  of  it, 

*  and  hy  delivering  back  the  said  missive  to  the  landlord,  both 

*  in  the  presence  of  witnessess,  for  the  express  purpose  of 
^  putting  an  end  to  the  right  of  lease  held  by  him  under  the 

*  same,  to  effect  that  purpose,  provided  he  was  of  sound  mind, 

*  and  that  the  thing  was  done  without  fraud  or  error ;  but,  in 

<  respect  of  the  avendients  respecting  the  state  of  his  mind,  and 

<  the  mode  in  which  possession  of  the  missive  and  signature  of 
^  the  renunciation  w^!e  obtained  by  the  landlord,  remits  the 
^  cause  to  the  Jury  Court.^ 

The  defenders  teclaimed ;  but  the  Cowtt  unanimously  acU  Judgment, 
hered. 

The  Lard  Jwiice-^l^k  mi^Thaii  the  statement,  in  th^  Opinion  of 
renunciation,  of  the  tenants  pecuniary  difSculties  at  th^  time 
was  not  denied.  It  was  a  mistake  to  say  that ,  the  renuncia- 
tion: was  followed  .by  no  change  of  possession ;  for,  after  the 
death  of  the  original  tenant,  the  iarm  was  held  not  by  his  heir^ 
l)Ut  by  his  widow  a^d  the  yoimger  son  of  the  family. 

Lard  Glenlee-r-iio  doubt  the  renunciation  is  informal,  but 
it  is  joined  with  this^  that  the  tack  itself  was  given  up  to  the' 
landlord ;  and  it  is  not  alleged  tliat  the  buna  was  possessed  by 
the  defenders  under  any  sub-tack. 
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I  Julj  1880.      L&td^  Pitmttty  and  CringUtte  were  also  satisfied  that  the 
'''^"  I  ^^'     interlocutor  was  well  founded. 
Fctrbesv. 

Lord  Mu^enjM^  Ordinary.  For  the  Pthrmier,  Buchanan,  Geo,  Bogar^ 
W.  S.  Agcat  For  the  DefenderB,  Afly,  MMr.  DoM^Tfliid  Ani^ 
W.8.AgBBta>  T.Ckdc. 

•    s. 


F/jTiSr  DiriaioN. 

No.  CLXIV.  3Jtt/yI89e. 

GEORGE  GRAY 

Me8  GREIG. 

BAVXEUPT.^Si£QUSSTXATioK.-^7%eybni2»^«  ^equciketed 
estate  being  exhausted^  and  the  crediiare  who  had  rannkd 
hamng  granted  their  bilk  to  the  truMee  for  their  wearai 
propfM^ians  of  the  balance  dus  to  him,  and  the  iwuetee  heodng 
given  indulgence  to  one  of  these  credUorSy  and  ufterward$ 
having  taken  a  renewed  bill  from  Mm,  with  the  ceneeni  of 

.  the  commieaionerey  b?€t  no  minute  to  that  effect  being  en- 
iered  in  the  eedertmt-book,  or  oommunicaded  t»  the  gihef 
oreditore^'foundy  that  the  truetee  had  no  alaian  against  ti^ 

^  other  creditors  who  had  retired  their  billsy  to  make  up  ^ 
d^ideneg  arieingfrom  the  mtbaequent  .banh^^V^  ^f  ^ 
crediior  from  whom  the  renewed  bUi  had  been  i^ken^ 

The  estates  of  John  and  Thomas  Bott  having  been  .sequesp 
trated,  Patrick  Richardbon  wae  dected  tnustee,,  jjoh^  Greig, 
husband  of  the  defender,,  ranked  upon  these  elates  to  the 
amount  of  L.290. 198.  lOi  The  trustee  having  been  greatly 
in  adyanee,  he  was  authorised,  by  a  ^[^neKal  ^jteeting  of  the 
creditors,  hdd  on  23d  March  1820,  ^  in  the  evait  of  xiot  get- 

<  ting  an  arrangement  x^nclud^  with  Mr  M^Fhers^iiy  or  his 
^  trustee,  for  a  discharge  from  the  lease  by  20th  April  next, 

<  to  make  a  call  on  all  the  creditors  ranked  on  the  estates,  in 


Digitized  by 


Google 


No- 164.  COTTIJT,  QF  SESSION.  8^5 

*  pnqwrtion  to  the  amount  of  the  debts  for  which  they  are  2  Jul/  1999. 

*  ranked,  for  reimburBement.'*    By  a  docciuet  of  the  commis-   "^^^^y"^ 
soners,  on  3d  January  1821,  the  balance  due  to  the  trustee  ^"^_^^^*^^' 
"w^s  ascertained  to  be  L.647*,16s.  6d.  which  balance  he  M'SSBankmfiL 
authorised  to  ^1  fojf  from  certain  of  the. creditors,  the-  others *'^ff**'^'"*'*^ 
bring  either  dead,  insolvent,  or  having  left  the  cooatry ;  and 

by  a  subsequent  minute  of  the  commissioners,  2d  October 
1821,  the  trustee  was  authorised  to  take  bills  from  the  several 
creditors  for  their  respective  proportions,  payable  at  Whitsun- 
day 1822.  The  defender,  her  husband  being  then  dead,  ac- 
cordingly granted  her  bill  to  the  trustee  for  L.300 ;  and  James 
Cameron,  another  creditor,  granted  his  bill  for  a  similar  sum. 
The  defender  retired  her  bill  at  the  stipulated  term  of  pay- 
ment ;  but  Cameron  only  paid  L.lOO  to  account  of  his  bill, 
and  applied  to  the  trustee  to  take  a  new  bill  for  the  balance. 
The  trustee  laid  this  application  before  a  meeting  of  the  com- 
missioners on  14th  November  1822,  when  the  commissioners, 
^  in  consideration  of  its  being  inconvenient  for  Mr  Cameron  to 

<  pay  L«200  of  his  instalment,  we  hereby  recommend  and  in- 

<  stmet  the  tnistee  to  take  Mr  Cameron's  bill  for  L.aOO,  at 

<  four  months 'from  the  12th  of  November.^  This  minute, 
bowever,  was  not  entered  in  the  sederunt-bodE,  or  communi- 
cated to  the  erediton.  Brfore  this  renewed  bill  became  doe, 
Camerda  failed,  in  oensequenee  of  which  the  bill  was  not  paid. 
The  trustee^s  accounts  being  again  examined  in  April  1824,  a 
oonsiderable  balance  was  still  found  to  be  due  to  him,  including 
d&e  L.dOO  which  had  not  been  recovered  from  Cameron,  and 
other  sums  which  were  not  recovered  from  some  of  the  other 
creditors. 

The  trustee  raised  the  present  action  against  the  defender, 
as  representing  her  deceased  husband,  before  the  Sheriff,  of 
Perth,  concluding  for  payment  of  her  proportion  of  the  sum 
due  to  him. 

In  defence  against  this  action,  the  defender  stated  that,  as 
the  balance  on  the  tnistee'^s  aecotmts  included  the  sum  which 
had  not  been  recovered  from  Cameron,  the  trustee  had  no  right 
to  claim -this  from  the  oreditors,  as  he  had  no  power  to  renew 
Cameron's  biH,  or  to  give  him  any  indulgence,  from  whidl 
circumstance  alone  this  sam  had  heea  lost. 

Mr  Richardson,  the  trustee,  having  di«d  soon  aftsr  this 
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2  July  lasD.  action  was  raised^  it  was  msisted  in  by  the  pnrsner,  as  bctor 
for  his  trustees.  The  sheriff  pronounced  this  interlocutor: 
^  Finds  that  the  accounts  of  Patrick  Richardson,  as  trdstee  oa 
'  the  sequestrated  estates  of  Thomas  and  John  Dott,  were, 
'  upon  the  20th  April  1824,  docqueted  bj  two  of  the  oom- 

<  missioners,  whereby  the  balance  in  advance  by  the  said  tnis- 

<  tee,  as  on  19th  March  preceding,  was  ascertained  \xi  be 
^  L.361.  14s.  IJd. :  Finds  that,  in  the  account  so  docquett«d, 

*  credit  is  taken  for  L.200  as  Mr  Cameron'^s  bill,  and  Ids.  6d. 
'  as  diarges  thereon,  which  bill  the  trustee  was  authorised  to 

<  take  by  minute  of  the  said  two  commissioners,  of  date  14tii 
*•  November  1822 :  Finds  that  the  defender's  proportion  of  the 

*  said  L.361.  14s.  1  Jd.  efTeiring  to  the  debts  for  which'her  de- 

<  ceased  husband,  whom  she  represents,  ranked  on  the  said 
^'estate,  is  L.259.  7^-  ^^-  >  rq[»els  the  defences,  and  decerns.^ 


The  defender  advocated  ;  but  the  Lord  Ordinary  remitted 
the  cause  simpliciter  to  the  sheriff;  and  added  Ste  Allowing 
note : — ^  If  the  trustee  and  a  majority  of  tlie  commissioners 

*  acted  unwarrantably  by  renewing  Cameron'*s  bill,  the  adro- 
'  cator  has  mistaken  her  remedy.  She  should  have  brought 
<  their  proceedings,  and  particularly  the  audit  of  the  trustee's 
^  accounts  by  the  commissioners,  in  which  credit  is  given  to 
^  the  trustee  for  the  bill,  under  the  review  of  a  general  meet- 

*  ing  of  the  creditors.' 


Defender's 
Plea. 


The  defender  then  reclaimed  to  the  Coiirt ;  «nd  parffcubilf 
pleaded  on  the  circumstance  of  the  minute  of  the  conunis-' 
sioners  authorising  the  renewing  of  CameronV  bill  never  hav- 
ing been  entered  in  the  sederunt  book,  nor  communicated  to 
the  defender,  and  never  having  received  the  sanction  of  dn 
creditors. 


opinion  of 
Court. 


Lord  Presideni'^^l  thint  the  strong  ground  here  16,  Aat 
there  was  no  minute  of  the  commissioners  entered  in  £he  se- 
derunt book. 

Lord  Gillies' — I  concur  In  that  view.  The '  objc^  of  the 
act  of  Parliament  was  to  make  all  parties  aware  of  what  was 
gobg  on.  You  will  attend  to  what  the  act  of  Parliament  says 
as  to  the  sederunt  book.    It  is  re^piked,  by  the  65th  section, 
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that  it  shall  contain  a  full  record  of  all  piinutes  of  meetings  ;  2  Julj  1830. 
and   it  is  declared  that  the  said  bbok  of  sederunt,   and  the    ^— y**^ 
bankrupt's  books  an4  paper^^and  the  whole  other  f>apers  in  ^^^  ^  ^'^^' 
the  trustee's  hands,  shall  at  all  times  be  made  patent  to  any  Bankrvpt. 
creditor  who  desires  to  see  the  same.     No  creditor  could- isee'^*^*'**^*'**^ 
what  was  never  entered  in  the  sederunt  book.  Opinion  of 

Lord  BaJgray — All  was  perfectly  correct  at  first  It  was  Court, 
agreed  that  the  deficiency  should  be  laid  on  the  different 
creditprs^  by  the  bills  made  payable  at  Whitsunday  1822.  At 
that  time  the  defender  paid  her  L.300,  and  she  was  entitled 
J^  a  discharge.  But  nhat  does  the  trustee  do ?  He  first  al- 
Ji|9W|!  Cameron's  bill  to  lie  over  for  six  months,  and  then  he 
jtakes  ^  renewed  bill^  I  think  he  did  wrong  in  doing  this.  It 
is,  the  tpistee's  duty  to  shew  that,  in  taking  this  new  bill,  he  had 
the  defender's  consent 

Lord  Craigie — I  concur  in  the  opinion  now  expressed.  In 
.ihb  case,  there. wa^  no  trust-estate;  the  question  was  as  to 
indempifying  the  trustee.  He  was  authorised  to  take  biU^ 
from  th^  creditors  for  their  several  proportions,  but  he  waa 
ct^led  oi^,  as  any  other  agent  would  have  been,  to  do  the  need- 
ful^ and  not  to  allow  any  indulgence. 

The   Court  pronounced  the  following  interlocutor:  '  In  Judgment. 
/  respect  the  re^ui/^ites  of  the  bankrupt  statute  have  not  been 

<  complied  with  by  the  trustee,  in  so  far  as  the  minutes  of  the 

<  commissioners  regardbg  the  renewal  of  Cameron's  bill  harp 

*  not  been  engrossed  in  the  sederunt  book,  or  intimated  to  the 
/  advocatoi;,  but  being  latent,  the  advocator  had  no  opportvr 

*  jpity  to  coipplain  of  the  resolution  or  instructions  contained 

*  therein;  find,  in  respect  the  trustee  and  commissioners  hava 

<  exceeded  their,  powers  ,in  granting  delay  to  Cameixm,  tan^ 
^  taking  from  him  iiie  renewed  bill  for  the  balance  of  the  m* 

<  cessment  due  by  him ;  and,  farther,'  in  reject  there  wa^  np 
'  baakmpt  fund  in  medio— recal  the  interlocutor  complained 
^  pf ;  advoca^  the  cause ;  assoilzie  the  advocator  from  the  con- 
«  fluMOjii^  of  the  action  brought  against  her  before  the  sherLBT; 

<  and  find  her  entitled  to  the  expenses  incurred  both  in  thia 

*  Qourt  and  before  the  sheriff.' 

Lord  Corehouse^  Ordinary.        Act.  Bairdy  tlandyMtde*        Ker  mtd  Diekmn^ 
Vr.  S.  Agents.  Alt.  SoL^Ckiu  fffop$J  Forsgtk.        Dm.  Fmher^ 

Agent.  B.  Clerk; 

T. 
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,  agoing:  . 
PALMEJl, 

Process.— Expenses. — (Executioh  pendikg  appeal).— 
When  eofpensee  have  been  found  due^  au^feei  iomo^^fce* 
tioni  the  Court  will  not  proceed  to  modify  tkem..c^hr.  w 
appeal  has  been  entered^  so  as  togioe  interim  ea^ecutiQn. 

In  an  action  l>et\reen  these  parties,  the  defeocen  were  svatsiii- 
ed,  and  the  defenders  (petitioners)  wevp  &wA  .entitled  tix  ex- 
penses, '  subject  to  modiGcation*^  An  appeal  wem  taken  and 
entered  before  the  modification  todc  places  but  after  tb«  ac- 
count of  expenses  had  been  audited*  The  d^ndei»  then  pm- 
sented  a  petition  for  interim  executim  pending  appeaL 

The  Courts  upon  advisbg  the  petition  with  anawcaes,  le- 
fiised  the  application,  in  respect  that  expenseshad  been  tavai 
due,  only  subject  to  modification. 

The  Lords  proceeded  on  the  authority^  of  the  dedrion,'G€r- 
don  9.  HysLqi,  11th  July  1821,  S.  4^  B*  which  was  notiafrng* 
ed,  nor  intended  to  be  altered,  by  tiie  later' demons  o|  M^jeoi 
V.  Rose,  5th  July  1832,  and  Dickson  «u  Cu2«u0|^iain»?&c.  7^ 
July  18$!9.  Where  expenses  have  been  ftnind  due  gweial^  the 
Court  may  allow  the  aooount  to  be  audited,  and  then  give  de- 
cree for  interim  execution  pending  flie  app«9d;  hut  where  ex- 
penses have  been  found  due»  sulyect  to  modif  cation,  AeCooit 
cannot  proceed  to  modify  tbem»  whieh  may  jfii|iiire«rBai«ii4^ 
ration  of  the  whole  cause,  after  the  ptooees  has  .beea  wofiffA 
to  the  House  of  Xi(»ds  by  the  serrice  of  appeal* 

Act.  Butktmwiu       Alt.  P.  JHobtrimtu      Geo,  Bog^rth  a;^  B%^  WQ^Mih 
Agents.        F.  Clerk. 

IT. 
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No.  CLXVi;  7  j«i^  lasa 

Mrs  ZELICA  CHESHIRE  ott  WALLACE, 

AKD  RtTS-BAllD, 

The  earl  op  EGLINTON  akd  Totoes. 

Tif  t«  TO^  ♦tj»8tri:.-j*-8i5*vicB  of  Hkies.— SirFeMO*  a»d 
VA8«At:--^PlBk8€)iitrio)i.-^J  «ti6ut)a««a^  Atft^ngr  oMotn^ 
a  decti^^  ^fikMet^f  superiorUff^  and^  after  9omt  mteriMt^ 
a  crown  charier  and  infeftmeniy  in  which  the  decree  of 
finseP'iva^'  Beft*  ouij  ^and  having  continued  in  ffke  poseee^ 
rion  6fth^'^U-d^ti»8  far  ^mme  than  the  years  cf  preeerip*> 
tton^^dh^  repre^eniaiive  of  the  superior  foinid  to  hat>e  a 
tHle  to  reduce  the  t^tertere  thus  obtained^  he  and  hist  au^ 
thars  h^ffingy  ae  superiors^  been  admitted  to  ike  rM  of 
freeholders^  and  aicfkms  ha^Ang  been  brought  by  ihem 
within  the  40  yearsy  for  compdling  the  representatives  of 
the  parity  wh^  dbtained  the  decree  of  tinsel  to  enter,  and 
f^  paymint'  of  the'fm'^4ulies. 

I 

iNlTSn^'SirWiBkim  Cimningimin  of  CuminghmJiead,  wlto 
wad  proprietor  of  t\v^  lafndA  of  Mi^dletoa  and  others,  hoUang 
of  the  drown,  grtmtMa  fen  tight  thef^eof  to  James  Montgo«. 
metj  of-Hetttonh&fl/to  be  hdden  of  him  the  disponer. 

In  -17^1,  ^pon  the  death  of  James  Montgomery,  his  son 
Patrick,  with  a  tImt  of  naking  op  tMes  to  the  suhjecte,  garo 
a  charge  to  William  FttUefton  «dl  Captain  Walter  Hamilton, 
then  the  a^pftrent  hetaP«^rtioniei»r  of  Sir  William  Cmming* 
bam,  (#ho1ttd'dled  iitiniM>lT^nt  cii<ctmis1ltnced)td  entel*.  heirs 
to  hhn,  ataA  thefMifttf  to  glvtof  tile  pmnfMsr  tm  Mttf  to  the 
lands  as  the  vassal  tiiereite.  But  th^  persons  ehatged  not  hay- 
ing entered,  a  process  of  declarator  of  tinsel  of  superiority  was 
afterwards  brought  against  them,  founded  upon  this  charge, 
and  upon  the  57th  act  of  Parliament  1447-  In  tiiis  action . 
decree  o(  tinsel  of  superiority  was  pronounced  against  the  de» 
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7  Julj  1830.  fendere,  upon  whith  tbe  piir9aer»  Patrick  }Smit^msfj,  ok- 
WaUaceiX.  ^°^  ^  piMept  '  amissMHSM  wpeiiQriritii^b,^  on  whiidb  lie  wai 
o.  Earl  of  Eg-infeft,  the  iiurtmiiiait  Jo£  urfNtoieat  htftfi^^  tbe  MtQre  of  hii 
lintoiv&c.       right 

TiUetopur$m.     I>L  17^»  Patrick  Montgomerf  sold  the  laoik^^  jE^ieit  Ba- 

1^^  </       HuUon,  the  idiarter  in  wboee  b,VQar  from  the  Cirown  in  1743 

Superior  and  makcB  mention  of  the  decpeo  ol  tinsel  of  mv^ioiifsf. 

pJ^jniott.       ^"^  ^773,  Sir  WaiiamHiwUton4rfWe8tPcrt,8ciiofCap. 

tain  Walter  HamSton  (one  of  tho  defendeiB  {n  tbe  uHmid 

tinsel  of  fluperioritj)  in  order  to  make  up  a  title  to  #19  rayeri- 

ority,  granted  a  trust*bond  in  fiivovr  of  Mr  Jamea  Ferrier, 

writer  to  the  stgnei 

UpoB  this  bond  Mr  Feiriet  chaf^Ml  i^  William  UmUnuL 
to  enter  heir  to  Sir  William  Cnnningbam»  andnftervairii  ^ 
%ained  decree  of  adjudication  (24th  Feb.  1773)  vUkh  he  w- 
■i|;>Bcd  to  8ir  Wilfiam  Hwmlton,  who  expede  a^  crofvn»'diarter 
(S9th  AugiMt  177^)  and  was  infeft>  aiEidiaftenraffda  €ow9jpi 
the  lands  to  Mr  Fenriia',  and  Colmel  IiUf  FomTf  viis  .Aoe- 
aAer  we«e  enrolled  as  freehohlen  in  the  otnutfi . 

In  177^  (suhseqiient  to  the  decree  of  jidjudkation^  but  pcur 
to  ibe  Crown  charter  and  infeftmenl)  the  Counlees  of.  Ciav^ 
lard»  daughter  and  heiress  of  Robert  Hamilton^  in  mUng 
iq>  titles  to  him,  ezpede  a  ^lurter  and  infeftmwl;  ini  a  Cncni 
vassal,  without  any  reference  to-the  limilations  of  her  ngiit  u 
nffected  by  the  decree  of  tinseL 

In  177^9  the  Messrs  Ferrier  brou^  ft  prooets  sgaunitLtfy 
Crawfiird,  narrating  that  the  lands  were  holder  feu^hy  her  sad 
her  prodecxssors,  of  and  under  the  pumien  and  their  autlisni 
and  conduding  to  hav^  it  found  that  the  lands  weie  00  hdd^f 
tiie  pursuers,  «nd  thsEt  the  deftmder  hsd  lost  fell  light  to  Uksb 
ob  non  sslutum  caaonem,  &s» 

Tho^ealter,  some  communing  took  ^aee  as  to  a  owiHifiooe 
of  Sir  WilBam  Hamflton^a  right  of  sup^rioiity  as  hYouicd 
Lady  Crawfiud,  and  a  suhmiseion  was  Mttt^  into  with  tiui 
view;  bat  the  sale  was  not  carried  into  fB/Ebc^  md.  the  tab- 
snsnon  was  allowed  to  expire^ 

In  1791,  Sir  William  Hamilton  and  Colond  FuUertoo  »- 
pede  a  general  service  as  heirs-portioners  of  Sir  William  Cuih 
ninghun ;  and,  in  1798,  the  Messtn  Ferrier,  Coknel  FoUer- 
ton,  and  Sir  WiUiam  Hamilton,  granteda ooHvi^yanoe of  tfac 
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iKAdM  ttt  Mftple  ftMiy  to^ivott'of 'ASentider  WaHcdr,  who  es^  7  Jul^  1830. 
pede  H  G?dir<i  «harM^,  Md  i«»j« inifcft^  ami  wasaftaiwards^  osr  ^^ir^^ 
0tt^or>  of  the  liiiidi,  enfoltad  4*  the  rdl  rcf  fceekoldnrs;  ^  £arUf  h^« 

In  1800,  coinmttnhigi  ir«fe  reftew^ed  between  Mr  Walker  linton,  &c 
and  Lmly  Crawftifd^s  iig<^nl,  wUh  i^ard  to  the  Bala  6f  &e  su-  «<J^^„y^ 
peribritjr  to  her  ladyshi]^,  Hbd  a  ttextr  deed  of  aabmileion  w98Servi0$  af 
executed ;  btit '  Ae  eubfliiBriOn  wa»  not  brought  to  a  termiaa^  s^etUfr  tmd 
tilta ;  aoid,  in  1865,  Mr  Walk^  ^^akened  the  proeesB  of  decla-  ^f^^ 
rator  whieU  hafd  bMi  laised  by  hli  predeceteom  agsnat  Lady^ 
Crawfurd. 

Mr  Walker  died  in  1806 ;  and  his  fion,  Mr  Fullerton  Wal- 
ker, in  1824,  ecmveyed  part  of  tiie  lands  to  the  pnrsoer,  Mn 
WidhM,  and  th«  neihiai&dct  h\»  conveyed  to  her  in  1828« 
CrotmchartierB  w^re  expede  in  her  firronr;  and  her  hndband 
was  enrolled  as  a  ftieehbldei^. 

In  1896,  Mr  FuUerton  Walker  wakened  the  previous  pro^ 
cess  of  declarator,  whSth  was  transferred  against  the  present  de- 
fenders the  Eari  of  Eglinton  (the  heir  of  Lady  Crawford  ser?^ 
ed  and  retoured  in  the  lands)  and  his  tutors.  After  some  pro* 
eedure,  it  was  objected  to  the  pursuer^s  demand  for  an  entry, 
tliat  the  fee  was  ftill  at  the  date  of  the  action,  by  the  charter 
trhlch  had  been  passed  in  fevour  of  Lady  Crawfurd  in  VJJiu 
Thereupon,  and  in  order  to  obviate  this  objection,  the  present 
action  for  reducing  the  infeftment  in  favour  of  Lady  Crawfurd 
in  177*>  and  subsequent  titles  made  by  the  defender,  Lord 
Eglmton,  in  virtue  thereof,  was  brought,  on  the  ground  chiefly 
that  all  these  titles  had  been  made  up  in  fraudem,  to  the  hurt 
and  prejudice  of  the  rights  of  the  pursuer,  Mr  Walker,  and  his 
authors,  the  true  superiors  of  the  Iftnds ;  and  a  similar  action 
tras  rais^  by  Mrs  Wallace  and  her  husband,  as  his  disponees, 
and  referring  to  the  former  as  now  insisted  in  by  them. 

Various  objections  were  stated  to  the  pursuer^s  title.  The 
trust  adjudication,  it  was  said,  had  been  deduced  upon  an  erro- 
neous tharge ;  while  the  general  service  expede  in  1791,  being 
of  the  nature  of  a  tentative  dtle,  and  personal  to  the  indivi* 
duals  served,  could  not  be  made  avaiiabld  to  a  disponee  after 
their  death. 

The  Lord  Ordinary  ordered  cases,  and  added  tiie  following 
note : — *  The  Lor  J  Ordinary  has  thought  it  proper  to  report  this 
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7  July  1890.. «  oBftQ,  as ^tqItiv^^  V>^>#wt, if^di/foes  wAjVf^ ^  1»^ 
hitberto  o«»e  rudder  the  yiew.  of  ^e  Comt,  ..to.  hoy  frr  ths 
title  foand^d  <w  in  a  .geneod  8erTM^>  ta  r^Hoe  |i^  infeft- 
ment,  is  traoamiasible:  to  a  disp^nee  of  the  pen<m  Knred, 
when  tbifl  pem>n  has  d^  b^reobtauung  adecree^^anderea 
without  inatituting  an  action  of  rediictipni  In-tbe  opinioos 
delivered  by  the  Judgea  in  the  paae  of  Cp<durane  v.  Rapuaj^ 
there  is  much  which  baa  a  referenpe  to  this,  .question;  bat 
it  was  not  then  under  detenninatk>%  and  the  Court  W9i} 
besides,  very  much  divided  in  opinion.^ ' 


W«lUce,  4c.  . 
«i.£arlof£g. 
linto&y  &c« 

Service  if 
Neirg. 

Superior  and 

Vaual. 

Pp9eenpt¥nu 


Opinion  of 
Court. 


It  does  not  appear  neci»Barj  to  Xf^Ti  the  ,aig:nme&^coa- 
tained  in  theae  cases ;  for»  when  the  cause  came  to  be  advised, 
the  Court  were  unanimously  of  opinion  that  tho  ^ueatioa  be- 
tween the  parties  did  not  turn  upon  thia  point.  . 

.  It  was  observed  by  Lord  Balgray — That  the  case  was  one  of 
considerable  diffiailty ;  but,  with  regard  to  the  c[ue8tion  poiatei 
out  by  the  Lord  Ordinaryj^  as  to  the  effect  of  a  general  service 
in  the  person  of  a  disponee  to  reduce  an  infeftipent,  his  Loid- 
ship  had  always  been  of  opinion  that  it  did  not  confer  a  title  to 
this  effect.  The  question  at  issue,  however,  did  not  depend  upon 
this.  His  Lordship  was  of  opinion  that  the  rights  of  tbepartieB 
must  be  decided  by  the  titles  founded  on  by  them  ^a  affected  by 
the  law  of  prescription*  It  was  clear  that  the  charter  expede 
by  Mr  Hanulton  ii^  17^3,  which  was  jested,  upon  the  decree 
of  tinsd  of  superiority,  was  of  a  temporary  nature,  and  defea- 
sible at  the  instance  of  the  heirs  of  Sir  William  Cunningham. 
With  regard,  again,  to  the  charter  and  infeftment  expede  by 
Lady  Crdwfurd  in  177^>  '}^  ^^  unaccountable  how  such  a 
charter,  manifestly  obtained  obreptione,  could  have  been  ^gasxH 
by  the  Barons  of  Exchequer.  Still,  however,  if  possession  bad 
followed  upon  this  charter  for  40  yeaf^  without  challenge  or 
interruption,  it  might  have  afforded  a  sufficient  right  against 
all  the  world,  in  whatever  way  it  niight  have  been  brigiaallj 
obtained ;  but  this  could  not  be  alleged.  !^n  177^?  Sir  W3- 
liam  Hamilton  proceeded  to  make  up  a  title  by  tnist-a4iudi- 
cation,  afterwards  followed  by  a  Crown  charter  and  infi^ 
ment,  which,  since  the  date  of  the  statute  in  1695,  bad  been 
considered  as  good  and  complete  as  an  infeftment  by  the  beir 
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on  a  sp^ial  defrvice.  '  Ttiiti  eatiiir  the  pttx^^efingid  In  the  d^chu'  7  Jair  1890. 
ratbr  of  non-ebifrjf  against  l.^dy'Ci^tWnitt  in  ITT^y  ^^ tlieiti-   '^'  ^  "-" 
stance  of  the  Messfk  Feh^Ar,  \diidit;  Vhateviir  efl^  }t  might  ^^k^^^^. 
have  in  other*  respects,  at  all  events  afibrded  a  cbrnpfete  inter- ^^n»  *c. 
mption  of  the  posdession  ty  Lady  Crai^fiml,  on  her  unfiniited  ruulopurtu^ 
charter  m  1^7*-     It  thus  became  necessary  to  consider  the  na^  Service  qf 
tore  ot  the  original  rights  of  the  parties  as  they  stood  when  the  s^^or  and 
surreptitious  title  was  obtained  in  177*-     Suppose  that  no  in-  ya*tai. 
Mment  had  been  tdken  by  the  defender  car  his  authors,  and    *'*^^*^^ 
that  a  declarator  had  been  brought  at  this  time  by  the  pursuer^  Opinion  ot 
to  ascertain  her  right  to  the  lands  and  superiority,  there  ^"'^' 
oonld  be  no  doubt  that  she  would  have  succeeded  in  suth  an 
action ; '  and  even  admitting  that  an  erroneous  charge  had'been 
given  on  the  trust-bond,  it  was  clear  that,  after  twenty  years, 
a  party  was  not  bound  to  produce  the  warrants  of  the  charge. 
It  was  of  little  consequence  to  whom  he  was  served  heir.     The 
production  of  the  decree  of  adjudication,  and  of  the  charter 
and  infeftment  following  thereon,  was  sufficient  to  bar  all  chal- 
lenge of  the  previous  steps.     With  regard  to  the  general  ser- 
vice, his  Lordship   observed  that  it  was  probably  intended  to 
cure  any  defect  that  might  appear  in  the  trust-adjudication, 
as  being  led  by  one,  and,  as  it  would  appear,  the  younger 
of  the  heir*-portioners,  and  so  to  validate  the  joint  conveyance 
by  Colonel  t'ullerton  and  Sir  William   Hamilton,  and  the 
Messrs  Ferrier,  in  favour  of  Alexander  Walker. 

Lard  Craigie  differed  in  opinion  from  Lord  Balgray  upon 
the  point  suggested  by  the  Lord  Ordinary,  and  was  prepared 
to  state  the  grounds  of  his  opinion.  It  was,  however,  unne* 
cessary,  in  the  view  to  a  determination  upon  the  plea  of  pre- 
scription, which  appeared  to  be  the  proper  one.  By  the  earliest 
mvestitures,  the  persons  from  whom  the  defender  derived  his 
right  were  feu- tenants  of  the  pursuer's  authors.  Nor  was  this 
altered  by  the  decree  of  tinsel  of  superiority.  The  right  of 
superiority  was  not  thereby  transferred^  but  merely  an  autho^ 
rity  to  obtain  an  entry  from  the  Crown,  the  permanent  and 
paran^oimt  right  of  superiority  remaining  in  haereditate  jacente 
of  the  Crown  Tassal  last  infeft,  until  taken  up  by  the  repre- 
sentatives, or  singular  successors  of  those  against  whom  the 
decree  of  tinsel  was  obtained.  The  only  question,  therefore, ' 
was,  whether,  since  the  date  of  the  irregular  and  unauthorised 
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Wallace,  &c 
V.  Earl  of  £g. 
linton,  &C. 

7^/lff  to  puriue. 
Service  of 
HeirM, 

Superior  and 
VastoL 
jPreeeripncHt 

Opinion  of 
Court. 


Judgment 


investiture  in  177^9  the  defbndM*  and  his  authon  bad  ac^uiKd, 
or  the  pursuers  and  their  authors  had  lost,  the  right  by  tlw 
positive  prescription.  But  as  to  this  tbare  seened  to  be  do 
room  for  doubt.  The  ferm^,  it'  was  true,  had  retained  the 
feu-duties,  as  they  were  entitled  to  do  by  the  decree  of  tinsel, 
while  the  defenders  in  that  decree  were  in  life^;  btft  in  doe 
time  the  proper  actions  were  raised  for  compelling  an  entrj, 
and  for  the  duties  incident  to  feu^t&mire.  The  latter,  on  the 
other  hand,  enjoyed  in  the  m^nWhile  their  privilege,  as  Crows 
vassals,  of  being  enrolled  among  the  freeholders  ol  the  coastf, 
and  voting  at  elections;  and,  in  virtue  of  the  actions  thus 
raised,  and  which  were  still  dependmg,  the  pursuers  were  en- 
titled,  from  their  date,  to  recover  the  varkaiB  duties  and  cbaoI- 
ties  of  superiority. 

The  Court  <  repel  flie  objection  to  the  puittuers*  title  t»  in- 
<  sist  in  the  process  of  reduction;  bat  find Hiat no' expenses 
^  hitherto  incurred  are  due  to  either  party;"* 

Lord  NewtoHf  Ordinaiy.  Act.  Cwiinghamej  A.  M'-NexlL  FRflL  W^Outy 
W.  S.  Agent.  Alt.  Dean  (/  Fac  (Jeffrey)  Jamuon,  Audermn.  Tti 
i  mu,  W.  S.  Agents.        S.  Clerk. 

C. 


FIRST  DIVISTON. 

No.  CLXVII.  8  July  1830. 

GRANT 

against 

BAILLlte. 


In  this  case  the  Court,  in  conformity  with  the  judgment  pro- 
nounced in  the  case  of  the  Leith  Banking  Company  c.  Scott, 
11th  July  18299  authorised  the  creditors  of  a1)aiikrupt  to  meet 
to  elect  an  interim  fector,  notwithstandinjg  an  appeal  against 
the  sequestration  had  been  intimated. 


Act*  3f or#,  Carljfk,        James  Lmeeou,  W.  SL  Age{it 


Z>«Clerir. 
T. 
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.1      .1  SECOND  mvisim.  ,.      . . 

^N^».  CLXVIIt  ..  S  July  IS^ 

MATHIESON 

agahut 

DUNSMUBE  Jkxv  Otbsks. 

StaTw  43  G£a«  III;  c  5^^ — ^Pubuc  OrFicBK.-^i^cmnd  ^Ao^ 
a,person  tpha  had  acted  a«  whoolma^ter  iri  a  parish  for 
many  yearsy  but  had  never  received  any  reguiar  Apfiom^ 
menty  in  term^Qf.theeiatuie^  to  ths^^ffm^  had  na  riffl^  to 
obiaig%  a  suapenwm  or  interdict  against  Jhe.presbyffry 
andparishionerey  to  prevent  them  from  declaring  a  va4iftncy 
f  n  the  office,  and  proceeding  to  ^l  it  up  in  terms  of  the 
ettttute. 

The  bctB  out  of  which  this  action  arose  are  alreadf  repented 
in  the  decisioii  between  the  same  parties  in  the  Bill  Chamber, 
16th  December  1829,  (No.  42  of  this  Vol.).  When  the  Ga8^ 
eaue  into  Court  on  the  expede  letters,  the  Lord  Ordinary  ^to- 
nounced  the  iidlowing  interlocutor : — ^  The  Lord  Ordinary 
^  having  considered  the  closed  record,  cases  for  the  parties  in 
^  the  Bill  Chamber,  and  whole  process,  finds  that  the  suspen- 

<  der  has  not  shewn  that  he  has  r^ht  to  obtain  the  suqpen^ion 

<  or  interdict  craved  by  him ;  and,  therefore,  recals  the  in^ 

<  terdict ;  rqpek  the  reasons  of  suspension ;  dismisses  the  pro- 
*  cess,  and  deoems ;  finds  no  expenses  due  to  either  party .^ 

^  jVo^^.— The  opinion  x>f  the  Lord  Ordinary  is,  that  ibfi 

<  suspender  has  no  right  to  the  office  of  scfaoolmluBter  of  Sorby, 
^  Aere  being  no  sufficient  evidence  that  he  ever  was  duly  elected^ 

<  and  clear  evidence  that  he  never  was  approved  of  by  the  prefr- 
^  bytery ;  but,  on  the  contrary,  that  they  have  finally  refused  to 

<  approve  of  him.  The  Lord  Ordinary,  therefore,  does  not 
'  think  that  he  has  right  to  interdict  any  proceedings  for  fiU- 

<  ing  up  the  office  by  another  person.     The  XfOrd  Ordinary 
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8  July  im.  (>  dbeft  tfbt  Mnk'the  ddt^^^miMaaice\imStH»h  hatA 

Mathieson  w,  .  ^  .  , 

l>unsmure,  '  ...         ....;.,      |    „.;  j,.  ,;,.,ifjv.b  ' 

^<^ The  mispender  fedMna;  ior  U»4:dmt  nAiAiflieayte. 

Ao/.  43  G^.  ''^^  CringleH&^li  U  neeesBftTfto  cttnd'til  tko  ililmof 
lil.cbi.  the  facts.  The  vacancy  m  the  office  of  jriMMriHaBtBTja^lU 
/M^/^c^c#r.  j^^^^  ^^  occurred,  and  wan  rfegidariy^dnhiULAoM  <y  pU- 
Opinion  of  pit,  in  terms  of  the  statute,  fourteen  yarn  mgtu  Tha; 
^""^^  der  was  then  admitted  into  the  seh<»it  ad  allawed  «a 

the  office  of  schoolmaster ;  but  he  never  vat/takoL  jupinlaal 
by  the  presbytery,  nor  received  a  regukur  aj^KHntment  in  terns 
of  the  statute.     The  presbytery,  however, '  il  tke  end  ef  Alt 
time  are  willing  to  receive  him,  in  respect  of  flie  long  aicquics- 
cence  of  the  heritors,  as  the  scho<dma«ter  elected  by  than; 
they  then  proceed  to  take  him  upon  trial  accordingly,  and, 
having  done  so,  refuse  him  the  certificate.     With  the  merits  of 
their  judgment  in  that  -respect,  it  is  admitted  upon  all  hands 
tiiat  this  Court  has  nothing  to  do,  having  no  power  to  nriew 
it,  provided  there  were  termini  habiles  for  them  to  entfftam 
the  question ;  and  having  thus  resolved  to  refuse  the  certificate 
to  this  person,  whom  they  received  as  the  schoolmaster  dcct, 
they  proceed  to  take  the  further  steps  nocessaryta  fill  up  die  va- 
cancy which  had  existed  for  fourteen  years.  Now,  in  strictkir, 
it  was  not  necessary  for  the  vacancy  to  be  declared  again  from 
the  pulpit.     The  statute  does  not  r^nireit;  atthough,  intk 
drcumstanees  of  this  case,  it  might  have  been  very  proper  to  have 
done  ap,  since  so  long  a  time  had  elapsed  sinoe  the  vacancy  fint 
occurred,  when  it  was  formally  declared.     But '  even  sq]^ 
ing  it  had  been  necessary,  what  right  had  this  suspender  to 
complain  of  the  irregularity,  or  to  interfere  in  any  >ray  vitk 
the  steps  taken  by  tiie  presbytery  ahd  heriton  to  fill  19  the 
vacancy  ?  He  has  admitted  on  liie  reeoid  that  he,  at  least,  bas 
never  received  a  certificate,  nor  comeequendy  a  ^kfsl  iVP^ 
-ment  to  the  ofiice.    Therefore,  what  right  has  he  to  interfae  to 
obstruct  the  parties  concerned  from  taking  steps  to  SO  it  ap^ 
The  Lard  JiMtice-Clerk — I  do  not  regret  that  thh  biQ 
was  passed,  because  it  was  right  that  this  suspender  abouU 
have  an  opportunity  of  being  fiilly  heard  on  ev^'  pTea  that 
could  avail  him.     But  now  that  the  caus6  has  been  discnaori^ 
I  can  see  no  ground  for  dissenting  from  the  interlocutor  of  tbe 
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liova  Otiimtf.      Tk^  itmUBci^^  vHh  which  4«  hOl  •  July  1830. 
wii  paced,  ^  in  respect  that  there  was  no  evidoice  that  the    ^— ^  t  — ' 

*  dociskm  of  the  presbytery  had  been  intimated  from  the  puU  du^^^*  ' 

*  fit»-doea-MibW  Ihaftisqok  »>  iatiwjtiftff .  vapj ^ alyphitely  Ac 

iWMMfcBn  bat.mtfriy.  pwits  it  out  as  a.  plea  which  the  Court  „^  TZT^ 
ttougfab  ossomafi  oCdissmnon ;  asd,  now  that  it  is  brought  fair-  ///.  e.  54. 
]y  bdimw,  I  .apw  wilb  Locd  Cringktifl*  that. the  statute ^"^^  ^*^ 

not  in  stmt  law  ra|iiire  it»  Mid  diat,  at  all  eventB,  the 
'  i»  this  eaae  has  M  right  to  object  to  the  proceedings 
«f  the  prssbylesy . 

I«oii(Min>3t  jrMXR<i|«j«i  Act*  Cockhwm^  Wiimnt.       Alt  Dmh  ^ 

Foih  (J^frq^)  MarthalL     John  Ronald  and  Tod  and  Bomanes^  Agenta. 


r.  Gerk 


V. 


■B^ 


FIRST  DIVISION. 

No.  CLXIX.  0  July  1830. 

LORD  MCDONALD 

against 

J.  P.  GRANT. 

Mbmbee  of  Pahliamknt. — A  claim  to  the  court  of  freehold* 
ers  to  have  certain  lands  added  to  a  qualification^  *  and 

*  that  the.  claimant  should  have  leave  to  vote  on  these 

*  lands  cLsJiar^  in  absence  of  the  liferenteTy  found  incom^ 
petent. 

Lord  McDonald  gave  in  a  claim  to  the  freeholders  of  Inrer- 
ness-shire,  to  have  certain  lands  added  to  his  qualification  '  as 

*  a  fi-eeholder  in  the  county  of  Inverness,  and  to  have  leave  to 
^  vote  on  said  lands  now  claimed  on  as  a  freeholder  and  fiar,  in 

•  absence  of  the  liferenter.^ 

The  freeholders  having  rejected  this  claim,  Lord  McDonald 
presented  a  petition  and  complaint  against  this  judgment';  but 
the  Court  unanimously  refused  the  petition,    - 

Vol.  V.  3  H 
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0  July  1830.      OAMAWdnlA^  JBMidAi— ^niftlir  ttitfl^lriiii  IriiMN^iA  #»tt^ 

^-nr-^  itierdytogettmgllMIftiiAadaMtot^^ 
JjJJ^^^^^T^have  been  quite  regulai-,  but  tl^  cfclfti^td  Be  ftliy#«ft'>to  ¥ot» 
oii  these'  laiidft  in  absence  of  IMIlMfcter  vas^faife  ItieoB^ 

Member  of       teilt.  ' 

Par/Mmait 

Att  JJWJWiiii         IK  JT'JVML       JiiNN#  4riMi  OM^MIl  Afttli^       Alb 
i>.  Ckxk. 


SECOND  DIVISION. 

No.  CLXX.  9  Suly  1«». 

ELIZABETH  CAMPBELL  and  CiiLiJitiiiN 

against 

SiE  RICHARD  B.  HONYMAN. 

Husband  and  Wife. — Circumstances  in  icAich  the  Court 
held  that  a  promise  of  marriage  teas  proved  by  ifnpHcati&n 
from  the  general  tenor  of  a  correspondence  and  expressUms 
ofhimourable  attachment^  although  there  icas  no  direct  gr^ 
fhise  or  acknowledgment  of  marriage,   '       ' 

The  pursuer  was  formerly  governess  in  the  fiimily  of  thelaAe 
Sir  William  Ronyman  ;  and  the  defender  was  his  eldiest  Mt^ 
and  resided  occasionally  in  his  lather^ House  at  SmyHum'Paik. 
In  these  circumstances,  an  intimacy  grew  up  tietWeeh  the' par- 
ties ;  and  a  correspondence  was  carried  on,  partly  tluroujgjk  the 
intervention  of  one  of  the  sisters  of  the  defender;  who  waft  at 
the  time  under  the  charge  of  'the  pursuer.  It  appea^d"&t 
the  pursuer  occasionally  enclosed  her  letters  to  th^  cfeSsiider 
under  coyer  of  the  letters  of  this  young  lady  to  her  brother, 
and  that  this  was  done  by  the  defender's  desire.  The  intitaiacy 
ended  in  the  birth  of  two  chjldren ;  of  the  fbrtner  c^  whom 
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. .  At .  the  4istf^iu)B  of  a,  goo^  ma»7. 7ea|»»,  Ihe^pajnuer  bjrai^^-  -77— 
an  action  of  declarator  of  marriage  and  legitimacy  against  ^hd^!^^^^ 
defender;  and  produced,  in  support  of  her  claims,  several  let- 
tHS  addMssed  bf  iiim  to  hew.  in  one  of  diese  lettan  the  purA 
Bttei^  waft  called  Ws  *  ¥ek^(red  wife';*  but  these  woHb  were  evi- 
dently written  upon  an  erasure,  and  had  been  superinduced  upon 
some  other  writing ;  and  there  was  no  evidence  to  shew  at  what 
time,  or  by  whom  the  alteration  had  been  made.  The  letters 
produced  did  not  contain  any  other  acknowledgment  of  mar- 
riage or  explicit  promise.  But  some  of  them  talked  a  good  deal 
about  virtuous  love,  and  alluded  to  the  pregnancy  of  the  pur- 
suer, with  an  intimation  that  '  her  relations  were  now  his  i* 
and,  ]^^j[>articular,  ia  one  of  them,  the  expression,  ^  our  uncle,^ 
was  used  with  reference  to  a  relation  of  the  pursuer. 

O^  the  other  hand,  it  appeared  that,  after  the  date  of  these 
letters,  the  defender  had  treated  the  pursuer  with  great  neglect 
for  a  number  of  years ;  and  liiat,  during  all  that  time,  the  pur- 
suer, although  occasionally  reduced  to  the  utmost  pecuniary 
distress,  and  even  imprisoned  for  debt,  had  never  laid  claim  to 
the  defender  as  her  husband,  or  appeared  to  think  that  she  had 
any  l^al  tie  upon  him  in  that  character.  The  intercourse  be- 
tween them,  during  the  time  that  it  was  carried  on,  was  al- 
luded to  in  the  correspondence  in  terms  which  proved  that  it 
was  clandestine,  and  seemed  to  be  considered  by  both  parties 
as  illicit ;  and,  in  a  letter  written  by  the  defender  to  the  pur* 
suer,  a  short  time  afi«r  she  had  quitted  Smyllum  Park,  when 
Biiq[>iaion0  were  entertained  by  his  family-  of  their  intimacy, 
and  when  she  was  residing  under  the  roof  of  a  relation  of  her 
QWn>  he  addresses  ber  as  his  ^  dear  Miss  Campbell.-    . 

In  these  circumstances,  the  Commissaries  found  ^  &cts,  cir- 

*  cumstan^es,^  apd  qualifications,  proved,  relevant  to  infer  mar- 

*  riage  betwixt  thp  pursuer  and  defender  ;*  and  decerned  in 
t«rQis,of  the  libel,  in  so  fisu*  aa  rtjgards  the  conclusions  for  de- 
Cil^ra^r  of  marriage,  adherence,  and  legitimacy. 

The  defender  presented  a  bill  of  advocation ;  but  the  Courty 
after  a  good  deal  of  pr^Kfedure,.  and  remitt|;ing  the  case  for  fur- 
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0  Julj  18S0.  ther  invcptigation  to  fhe  Commif^aiy  Court,  and  V^  *  ^Mtf- 
'^— "y*:^     \j^,in  presence  on  the  whole  proof  and  circumstances  of  ti^ 
S'nSnyiiS!'  ^^^»  finally  adhered  to  this  judgment,  and  refused  the  biU  o!. 
advocation.* 

Unhand  and 

Lord  Jwtice-'Clerk — My  Lords,  we  are  now  to  proceed,  h 

Opinion  of  the  .discharge  of  our  duty,  to  decide  this  case,  which  has  bee^. 
'  brought  before  the  Court  on  two  several  occasions.  And  sure 
I  am  of  one  thing,  that  the  judgment  we  are  to  deliver  pio< 
ceeds  upon  most  full  and  due  deliberation ;  for  your  Lordshifie 
will  recollect  that,  on  advbing  the  .case  when  it  came  hebn 
us  on  the  first  bill  of  advocation,  we  thought  that  there  were 
points  on  which  more  light  mig^t  be  thrown.  We,  thcf»; 
fore^  afforded  the  parties  an  opportunity  of  stating  those 
points  in  minutes  and  answers,  which  werq  .accordingly  lodgcd.4 
and,  on  considering  which,  your  Lordships  thought  we. should. 
not  properly  decide  this  case  without  remitting  to.  .the  Coq^ 
torial  Court,  with  a  view  to  give  that  court,  an  opportooitj  of 
considering  the  cause,  and  the  minute  and  i^nsweiis«.  and  aom, 
documents  which  had  been  produced  with  these  papers,  «W 
also  of  allowing  that  court  to  take  into  consideration,  offers  of 
oertain  additional  proof  which  were  made  here.  The  case  vss 
accordingly  remitted  to  the  Commissaries.  They  allowed  the  in- 
vestigation I  have  referred  to — ^a  proof  was  Jed  and  CQOcloded 
-—the  cause  was  deliberately  considered  by  that  court ;  and  ft 
judgment  was  pronounced,  again,  adhering  to  that  M'hich  they 
had  formerly  given,  decerning  both  .in  the  actioQ  of  declarator  of 
maixiage  and  of  legitimacy.  Then  the  cause  is  i^ain  hroi]|^t 
before  us  in  a  second  bill  of  advocation  for  the  defcjoder,  wi^ 
answers  for  the  pursuer ;  and,  stiU  anxious  to  giv^  tl^  piurtiei 
every  opportunity  of  fully  stj^aiting  this  case,  a  Jbearing  of  m. 
OQUjDsel  on  each  side  took  place  on  a  former,  d^y;  andjP^ 
Lordships  are  now  to  deliver  the  jud^ent  fo,  if^liicb  yoalut^ 
come  iqpoJQL  this  question..  .,      .     v      , 


'  *"  The  Ee]MNrter  has  not  thought  it  necesnij  t*  .OQter  mote  at  ka^' 
into  tho  detaila  of  this  case,  as  the  letters  which  w^re  produced  in  eri- 
dence,  and.  upon  which  the  question  depended,  are  more  fuUy  quoted  in  tbe 
opinions  of  the  Judges ;  and  the  onljr  value  of  the  case  as  a  precedent 
s^«ins  to  be  hrotigbt  out  in  these  opinions. 
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Wy  Lords,  in  consiclering  this  case,  it  hai  appeared  to  nie —  9  Julj  I880. 
I  will  feirly  confess — ^to  l>e  a  point  of  importance,  on  whicli    '^■^''Y^'^ 
it   is   necessary  aiid  proper  that*  our  minds  slibuld  be  con-  f  ^Honvman^' 

clusirely  made  up,  whether,  looking  to  the  judgment  pro-      

nounced  by  the  Consistorial  Court,  }n  applying  that  judgment  fj^fj^^f'nd  and 

io  the  summons,  the  objections  to  the  terms  and  structure  of      J 

that  summons  are  or  are  not  well  founded.     Your  Lordships  Opinion  of 
aire  aware  of  the  manner  in  wliich  that  summons  is  expressed.   ^" 
The  objection  taken  is  of  this  nature,  that,  in  the  summons, 
while  the  pursuer  concludes  for  decree  of  declarator  of  mar* 
riage,  she  confines  herself  to  one  particular  species  of  marriage, 
viz.  a  marriage  said  to  have  taken  place  in  1813,  by  declara* 
tion  de  prsesenti  between  the  parties,  as  husband  and  wife ; 
and  that  that  is  the  only  ground  in  the  summons  on  which 
die  lays  her  case.     But,  my  Lords,  after  attending  as  closely 
as  I  can  to  this  objection,  and  being  free  to  admit  that^  ac- 
cording to  the  rules  of  strict  procedure  which  we  now  oh^ 
serve  ih  this  Court,  I  was  at  first  sight  struck  with  the  im» 
portance  of  the  objection ;  yet,  upon  consideration  of  the  whole 
of  that  summons,  aAd  the  objections  taken  to  it,  I  am  of  opi-^ 
nion  that  they  are  hot  good.     My  Lords,  I  must  take  that     I 
summons  as  a  whole — I  must  take  the  narrative-«-the  detailed     I 
intimacy — ^the  honourable  courtship  there  set  forth ;  and  then,     { 
no  doubt — which  I  do  not  overlook^-^there  is  this  specific  state-    / 
ment  in  the  body  of  the  summons  M'ith  regard  to  the  transao-  / 
tion  of  1813,  on  which  the  relationship  between  the  parties  is  ^ 
rested.     But  I  do  not  stop  there ;  and  I  go  on  to  look  to  the 
continuance  of  the  connexion  as  there  set  forth — ^the  birth  of ' 
cJiildren — the  correspondencf^  that  passed  between  them — and 
then  I  am  driven,  after  all,  to  the  general  subsumptlon  of  the* 
summons,  which  is,  in  my  opinion,  perfectly  sufficient  to  warJ 
rant  the  pursuer  to  argue  as  she  is  now  doing,  and  to  insist 
that  the  judgment  pronounced  is  not  without  the  four  comera 
of  that  summons,  but  one  which,  within  \h&  summons  itself/ 
it  was  competent  to  pronounce.     The  words  are,  *  That,  from 

*  other  letters  and  documents  which  will  be  produced,  an4 
^  from  facts  and  chrenmstances  to  be  proved,  it  will  be  made 
'  to  appear  that  the  complainer  and  the  said  Riohard  Bempd^ 
<  Johnston  Honyman,  now  Sir  Richard  Bempde  Johnstoq 

*  Honymaa.  are  married  oefsons^  bushaad  and  wife,  of  e^di 
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9  7ul7  1830.' 

«i  Honythtti. 

jamSoful  ittui 
Wife. 

Oplnioti  of 
Court. 


/ 


*^-Jteii;tee*tIitfr'lawftiI''i*!l<i»ii*'  '^  ^: .•:••.•:■'  .-;■  .  rr.  . .  .  ^ 
:M<Hi^^  itef  Ltn^,  if  I  am  right  *ln  airrivteg  at  Aboflrifr^ 
giob,  ie  MmftJin  t&  tie  «ii»mdd«t«d  ^rti0th«r  -Hmw  i»  mdflBM 
n^  be^re  ybmr  Uordiiiipflp  4o  M|q[)oit  IkS' JQdgtoi6ttt'4£  ti»' 
Commissaries,  which  decerns  in  this  action  of  declarator  nA 
legitimacy.  Now,  I' do  apprehend  Aatt^-  indqieifdeatlydto- 
^her  Df  the  coneession,  yA&dhy  with  pcrfqct'lAuniMi  wm 
itaade  on  iihe  piurt  ^  the  defender's  oounsely  yovr  'Loldriapt 
can  entertann  no  donht  that,  by  tbe^Iaw  cf*Seo/§ud,u% 
maftiage  may  he  oMBtttttted  hy  an  anlecedeilt  ^^fttein,  M» 
lowed  by  a  ieopnla,  that  promise  ttay  beprov^ed  m  a  n» 
ritfty  of  ways*  It  may  be  proved  by  witneoBcp  it  nayW 
proved  by  direct  writings-smd  I  apprdiend  that  thete  m  not 
a  doubt,  by  a  toain  of  proceedings  and  c^une  of-  o^triuXWSr 
leave  no  doubt  in  the  mind  of  an^  in^vidtia},' 'SBTm 'HlW ' 
I^^^osai  of  matrimonial  imlon  was  in  the meanSagoiTfe  jhw 
ties  at  tlieibbe.        '  '""*  ^    '*  ^-r-*,^-— — tr--«^ 

TthinSttM  doctrine  is  estaUUied  beyolid  dispute  byte 
jad^ent  in  the  case  <^  Steel,  admitting  the  rrievancyof  a 
train  of  circumstances,  without  any  -writing  or  direct  promise 
to  make  out  a  marriage.  I  must  IkM  that  to  be  a  judgnoit 
upon  the  law  as  establishing  this  doctrine ;  and  I  know  it  it 
noticed  by  those  whose  peculiar  duty  it  is  to  attend  cars- 
fblly  to  the  proceedings  of  the  Commissary  Oomt,  and  by 
iJiose  who  write  upon  the  subject,  as  so  deciding  the  hvt^.  But 
I  apprehend  we  have  another  decision  in  the  case  of  Stoaii 
and  Lindsay,  tiliich  directly  shews  that  a  traisa  af  oMdac^ 
diflerent  from  what  oc<»nred>  in  tin  case^f  fited,  wSienby  ths 
mind  of  the  party  wtis  ted  to  Ais  contlusion,  aftd  to  jH^xitlRi^ 
ftiit,  previous  to  Ihe  paw)nal  interoourae,  marriage  was  la 
the  conteinplation  of  the  parties^  entided  the  party^  who  hd 
yielded  in  consequence  of  this  txmdnct  to  J^ead,  tliat  ibt  m 
yielded  in  €Ottseqiitooe  of  inlying  upon  a  pretriMi8«.pni« 
between  ihe  parties.     Hiat  is  tihe  ^ase  a!  IaMaL%f  whi 


by  the  defender  rrfeiring  to  a  part  of  the  BiUe  traitiqf  €f 
marriage,  and  puttmg  before  the  womaa  the  atatate  villi 
r«g^d  to  the  annuities  for  tiie  .widows  of  exeise 
Ke*bel&g  Ml  oiBcer  of  excise— ^and  tindergoingran- 
tidny  iii  %hfeh' he  'pfmvA&iUA  8nd;made>meomirtaBt'<M»- 
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depositioB,  IB  fiadiag  tbe  msr^^g/^JimfmA'  tT)m]G,9^h^ii    ^^r^r^ 
some  d^iibli  m  #ib.  fii»t  .4(90flMoii^;.  *ut  qt^.^is^siAmng,  ^e  ^  ^^^^^ 


luted  4o  tiw.CDmmittam»'i«dgf|ie^ 

H^tioii.'.  ■,....,.  .    '.     •^'_ 

Hmwi:  ih^t  Mug'  the  ml^  W0  faave  aalf  to  mosider  irliffAkf9r^^P^«i^<^ 

tk^^MaUiBh(isth«taproiiimo£«ivrif(^  7)m« 

igijbukrii^kihec»i»CiMiip<mitrf 

ii^adsikltdl^  .9ud^tlw>£mit6<xf  ik  eoiuiexim  ars  achnitt^d  to^iMi 

tiu»oft|HaBg«f>^4efiMider;  a«di  bi^  for  the  qiiestim.as^ta 

JNoiF)  n^Ixndff^  I anpfeheod^  ia lopkiiigl  to  thk.quee^y 
we  must  consider  4he  siliiatioji,  i&  the  first  pUffe,  in  wbiph  1b» 
parties  stood  at  the  ewHneno^neat  of  their  aoquaintoQee  a»d 
iatimacy.  Now,  we  have  here  the  statements  opntamed  in  the 
ooiideseendeBoe  and  asMlren,  u^  which  papers^  in  the  fint  jdlaoe, 
it  it  estaUiahed  that  the  piunaaer  of  this  action^agginat  wheee 
chaiieter,  your  Lordships  will  obseprye^  there  is  not  the  vestige 
of  proof  even  offared)  end  unquestionahly  none  adduced^  to 
flbew  that  she  was  not  of  an  irreproachahle  diaracter — on.  the 
oentraiy,  the  length  of  her  sendees  in  the  fiunily,  and  the  fihct 
that  she  continued  for  so  many  years  to  superintend  die  educaw 
tion  of  tbe  young  ladies^  wilh  tbsir  another's  approbationy  is  proof 
demonstratvi^e  that,  down  to  181 4»  ehe  maintajnedher  situatioii 
in  asminer  totelly  inseptoacfaable  and  HamdewB.  We  have  it 
alflo  in  e¥idMice--Ar  there  is  4  atatement  made  in  the  conde^ 
aeendenoe,  and  not  denied  in  the,  answer,  which  is  most 
material — that,  during  that  period  she  had  saved  money^  whiok 
was  deponted  in  Idie  hands  of  Sir  William  Hanyman,  We 
have  it  also  ckariy  provedi  tibat,  however  it  was  mad€^  she  had.  ^ 
lU»Bwiae  money  in  ^  hands  of  Mr  Dunc^  Steirenaon  to  the 
extent  of  L.300  or  L.400^  and  that  eeoounts  for  her  being  si^t 
ported  after  the  oonuexion  with,  the  defender  had  eeasad. 

It  is  also  in  evidenee)  tiiat  in  181S,  on  aoeount,  as  shestates^r 
of  iU  hea{th*-^bnt  whether  that  is  eorrect  or  not  ia  of  no  eon-i   ' 
aeqpwnce*^iiie.ki<e7idsnoetbat  she  remained  in  iKmdon,  and 
tbaty  while4mrey  itiie^rinte  of  thedtftadeB^yene  moi^e^ievient  ^ 
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^Hon^a^'  not  adftiitted  «ibt  lie  vittHed  her  Aalfy.    BultM§  ift  ^  tf nnfM 

patt  of  '^e  iXmey  Aat,  'atft«)P  the  )^iimi«F  w<Mrt<%^I;Maoiy,'  Hie 

HufMnrftfnrf  iefcnd«rVa«Mtti«re§to  the  jmitoer  irei*  eorfflfikeA- ^  mwl* 

J! ^      admitted  by  himself.     The  p«m^'  states-^-ttid  ^KnAt  r^gttiA  10 

Opinicm  of  ^at,  I  Admit  tiiat,  Anther tbsti  isidHldMed  1^  th^  letten,  lltt^ 
is  no  proof-^that,  on  her  return  to  Scotland,  attd^on'Mifr  m* 
turn  fran  Parliameht,  h«  ccnriiftmed  fah  itiridiAfieft.-  Yott* 
Lopdship0  irtll  observe  that,  in  liie  Wi  artide  'OP'flic^<e6tid6- 
Bcendenee^  it  is  stated:  <  The  defender  hatftig'  Mirttod' friMn 

<  LondoA  to  Edinburgb  m  tfie  course  of  Oie^  •satn^ytor  11813^ 

<  he,  'Upon  his^  arrirai,  and  a(t  his '  Arst  «fk!c<lingfVMK  life  pot^ 

<  suer,  e!q»*essed  tiie  most  unbounded  sdSMkrh^  aiid'irq^eatfefflf 

<  declared  his  determination  tiiat  they  shoilld  'not  ngatepkit 

*  He  redded  from  the  month  of  April  to  the  endirf  Jtai^l8i9 

<  gt  Mb  fisilfaei^s  house,  Queen  street,-  BAfaiburgit,  01*  sft  8iit)4- 
km  Park  During  this  ttmeihe  d^&iite^l  cjtattAij^i^ 
solicitatioQ6  to  the  pursuer  werejncessant/  He  to^  ewy 
opportunity  of  being  with  ber  in  her  own  room,  tad  irf  w«dfe- 
ing  out  witii  her  whenever  he  had  an  opportunity.^'    NoWy'm 

his  aii0W^  to  this^rtiele,  he  says :  ^  It  is  admitted  that)  after 

<  the  respondents  return  ftomLmidon,  his  intimacy  with  the 

<  porsaer  continued.    That  inthnacy  was  sdieited  by  bend( 

<  «»d  was  vnavoidable,  considering  the  situation  in  wMchhe 

*  was  placed.     It  is  admitted  that  the  defender- was  fk^qnentlf 

<  wt4h  her  in  her  waUung  out  as  well  as  in  her  own  roim.* 
These  are  his  own  admissions  on  the  record,  which  are  siiflK 
citot  to  demonstrate  that,  while  she  held  this  iMr,  reqKmBiUe, 
and  honourable  situatioii  in  the  fanrily  of  his  fibther,  being  ths 
instnictress  of  his  sbtere,  he  continued  that  intimacy  with  her. 
And  i  muat  say  here,  that  I  know  of  no  necessity  that  then 
is  far  any  intimacy  bring  fmrmed  between  a  male  person,  a 
member  of  a  ftmily,  and  a  person  in  the  situation  of  the  p«r^ 
aoiar.  Howerer  respectable,  and  however  ifrc|)roadiabte  her 
chairaeter,  yet  1  can  see  no  necessity,  and  I  can  admil  of  none 
of  that  winch  is^here  referred  to,  tiiat  the  intimacy  was  Jm*' 
posed  on  this  defender  from  the  nriative  situationrof  the  psr* 
ties.  On  the  contrary,  the  proof  of  the  acqu»ntvncejuid«f 
the  intimaonp  which  4oek  place  in  Loi^fioD)  and  afteMheir  re- 
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tucn  to  S^^9ifi;Bi^i^yimt.^fitii^  nm^  htM  tt>^  P  ^"^^y  '^^^' 

deuce tbi^t.  ;t))iftpaMrty  dfd  fpnri  AM  mtivacy  <uid  that  jeoQuex^m.  HoDjman.' 

ioQ.?ifith.!tto?^;am^»  wJiich  ira«r  n^  iiece^siekry^  and  nt^ad  n^.     

in^oBed^iipoo  him  firom  any  of  the  oircmnfitances  .in  which  ypr'.;^^. 
thftj  nireiiA  placed ;  and  your  Lordahipa  must  be  of  opinion  that      — rr 
it  waa  Bought  :by  Jiiai,  -and  jperwted  in  by  him,  'm  the  way  I  Co^SiT*  ^ 
hav^  pointifddoat 

Having  oontinned  this  intimacy  from  1811  down  to  fiunh- 
mer  181,3).  wh^p  it  is  averred— and  there  is  no  proof  to  the 
contrary-rrrtl^t,  for  Aa  first*  time^  any  personal  intercourse  tocdc 
plaice, .lli^.n^x;t inquiry  is^^and  it  is  a  most  importwt  ene-t- 
Wha^  vns  l^raalnatttre  and  jolgect  of  this  h>ng  continued  m 
tiipncy  wi^vh  had  for- eighteen  months  preceded  theconnesnou  P 
My  Loi^d^)  the  ansmrer  to  this  appears  to  me  to  be  found  in 
tbf^oe  letters  np^  before  your  LordBhips»  preceding  any  pre^  ' 
tenoe  of  any  peiBona]  connexion  Tvhatever— I  say  three  leUerB» 
because  the  first  two  letters  carry  intrinsic  evidence  on  tb^  &ed 
of  jthem  that  they  were  written  while  the  defender  waa  attend* 
ing  his  duty'in  Pariiament;  and^  as  to  the  third  letteri  which 
is  No».  Bf  your  L<Mdships  will  find,  in  the  answer  to  the  10th 
article  of  the  condescendence,  that  the  defender  states  that  this, 
waa  not  written  in  April  1S14,  as  had  been  supposed,  but  that 
it  waa  written  before  he  had  any  connexion  with  the  puisuen 
Herey  tberefiH'e,  your  Lordships  have  evidence  of  the  beat  pee*, 
sible  nature,  from  the  defender  himself,  that  this  letter  as  to  be 
added  to  the  others  which  were  written  preceding  the  connex- 
ion between  the  parties* 

Now,  my  Lords,  these  letters  are  before  your  Lordships.  I 
have  considered  them  .again  and  again — I  have  read  them  with 
every  possible  attention  and  anxiety,  to  discover  what  their 
real  meaning,  import,  and  tendency  truly  is ;  and  after  the  most 
ddiberate  consideration  in  my  power,  I  am  of  opinion  that 
they  are  reconcileaUe  to  an  honourable  purpose,  and  to  no« 
thkig  else  but  to  an  honourable  purpose,  on  the  part  of  the  dor 
fender,  and  ii^uencing  the  mind  of  the  punsuer.  I  can  die**' 
eover  in  none  of  these  three  lettem  tlte  slightest  indication 
that  mere  seduction  was  the  object  in  view.  rX'hete  are  ar** 
dent  expressions  occurring  in  them — and  it  would  be  most  ex* 
traerdinaryif  there  were  net;  hut  I  cannot  discover* «n.ex«' 
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ffuZikilnd       ^*  ^  WIW^lS  to. trojfble  y9Uj:.^.of;dabjpa.,Tfi%^ ^.^ 

WVk  Benrations  thajt  liayeocquijrc^.  ^ »e  <Wt^.y!eW  one  i^\.^l^  1^ 

—       ters ;  b^^  it  la  impossiUe  not  t»  l^o^f®.  pome  •£  :t)|i|Df ;,  §ir^ja 

eS^  ^     my  apprehension,  they  flfe»k  a  J^g^i^  .^Wcb  .cjwft^t,  Ij  wb- 

taken  at  all.  ..,..,;;, 

The  first  letter  in  the.  Fc^ry.  first  ,line  of  it  cwUins^iB  Art 
and  decided  contradiction  to  a  staten^ent^  which  yp|i^,Fi4fi<^^ 
pade  \>j  the  defender  in  the  answer  to  arloije ^th^^^the.cfA" 
descendenoe^  where  it  is  expressly  denied ,  that  >e  ,^v^r  .asked 
pen^issipn  to  write  to  thie  pprsuer* ,  ^pw*  Jpo^.  tQ  th^/^^a^pd 
Une  of  this  letter :  *  You  will  prohably  hayf^  conceiFed^  jby  ,A0 

*  time  which  I  b^ye  suffered  to.  ddfet^  ^9e  fi^fi  permi?^ 
\  which  you  so  kindly  granted  in^»  that  I  did  iffit  int^  ayail- 
[  ing  myself  of.  it v  but  so  bewildenid  m^,fifpm9^  hMv^l 
'  been  ^inceour  separation,. thajt  l.hayebf^u  unable  ^|?^ 
^  uttjer^ce  to  my  feelings,  or  form  one  ratijipiial  sf  ntayoBtn^  eren 

<  to  her  who  is  the  teiiderest  olgect  of  my  ri^ai^.'* 

Here  is  a  declaration  under  the  hand  of  the  party,  hjntfelft 
in  the  very  first  letter  that  he  writes,  that  he  ay^la  himself,  of 
the  permission  which  had  been  granted  by  this  woman  to  vrite 
to  her*  Is  this  not  direct  proof  that  he  was  the  person  who 
had  solicited  the  permission  of  entering  into  a  coxreqKuydence  ? 
There  are  many  other  expressions  in  that  letter  which  I  migbt 
notice ;  and  there  is  one  on  which  I  can  put  no  interpretation^ 
and  to  which  I  can  attach  no  other  meaning,  thaja  that  which 
I  have  stated)  that  it  was  an  honourable  courtship  i  ^  If  the 
^  sentiments,^  he  says,  *  which  I  so  ardently  jfeel^  and  hare  so 
^  rq[>eatedly  avowed,  he  recipjppcaly  hesitate  not  to  say  so.  I  am 
\  unable  to  doubt,  after  the  innocent  endearments  with  which 
^  you  have  favoured  ^le,  that  it  should.be  otherwi^ ;  yet  9till» 
^  as  a  solace  to  my  woes,  refuse  not  this  solicitation.    Write  nw. 

<  Tdl  me  tiiiat  I  am  dear  to  you,  thou  h>yely  girl.    Would 

<  that  we  were  once  again  together,  and  i:^thij^g  shfJji  ^^aiate 

*  vfi.  X  look  fpT^^d  with  jrapture  to  om:  ag^  meetings  and 
^  then  we  mu;3t  form  plans  for  putting  pur  feelinjp?,  .pyt  of  th« 

*  feacl^  of  haW  Itis  supppi^  it  sh«iiJ4  he.fete;  ]tu(;.ylwtiwr 
it  is  rM  t^eione  Wi^y  pr  the  other,  th^  metumg./f»,  tbf»  < 
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that;  il^Aki  flief  Hi^^re\*oig^e^  ifiteastires  wqidl*  W  taken  too  July  ussiK 
piittfibtf  fif6H:Ag«'\)tit  of  the  V^ch  of  eltiier  fate  i^t  any  ihing   "^rv--^ 
else.     The  letter  eolieludee  with  an  expression,  with  regard  to^^J^^** 
vhSch  I  hatie  not  heard  ctae  w\>ti  btfered  in  explanation  hj      ^^^-^^ 
the  defekider.     Th*  lett^  tafts  of  raptures  and"  96  on ;  and  Mr  ^^wtenrf^p* 
Coektiurn  saidi  tibat  you'nnist  inake  allowance  for  the  use  of      , 
sttch  w^ords  tetween  a  young  ihan'  axkd  a  yoilng  woman.   And  all  Opinion  M 
OAs  may  be  wdl  enough ;  but  what  can  be  made  of  th^se  words, 
with  Vfaidh  ihe  letter  condudes,  *  belieye  me,  with  an  attach- 
^  n^eiit  strobjg  ]as  it  is  por^  your's  most  alTectionatdy  T    As 
to  this  lettef ,  KJhercSbte,  Unless  I  am  to  change  the  words,  and 
to  say'thtit  pure  nkeans  impure,  I  must  give  effect  to  this 
expression  as  leading  to  no  conclnston  but  that  of  honourable 
love.  What  iii  a'  pdre  attachment  e^tcept  an  honourable  attach- 
ment ?'   You  Will  see  what  is  the  meaning  of  it  in  the  second 
ktter,  where  he  talks  of  felicity  sanctioned  ly  virtue  itself. 
But  i  aitf  to  substitute,  I  prierame,  the  word  pure  for  impure 
in  ike  first  letter,  and,  in  tUs  sfeooai,  I  am  to  read  vide  for  viiu 
tue.     {  know  df  no  way,  except  by  substituting  different  words 
iif  a  totally  opposite  meaning,  by  whidi  I  can  come  to  any  other 
condu^on  exoept  that  in  favour  of  the  pursuer.    In  this  second 
letter,  T  will  not  trouble  your  Lord&hips  with  the  expressions  of 
rapture  which  it  contains,  but  which  are   quite  foreign  to  the 
point  I  am  now  inquiring  into ;  .but  I  cannot  overlook  that 
part  of  it  in  which  he  says,  ^  Nothing,  I  trust,  will  thwart  the 
^  happiness  I  look  forward  to.    Nothing  shall,  nothing  can,  for 
'  it  is  felicity  sanctioned  by  virtue  herself,  and  every  thing 

*  that  is  tender  and  amiable.     In  offering  you,  my  best  belov- 

*  ed,  that  heart  wliich  has  for  a  long  time  been  devoted  to  you, 

*  I  have  only  to  lament  that  it  is  not  a  more  deserving  gift  to 
^  het  to  whom  it  is  offered.     We  will  talk  orer  the  future 

*  wht>n  we  meet.*  Now,  I  have  already  anticipated  what  I 
have  to  say  here,  that,  unless  I  am  to  substitute  vice  for  vir- 
tue, unless  I  am  to  read  the  word  vice  in  the  prosecution  of 
the  sensual  enjoyment^  of  this  woman,  I  hare  here  an  admi». 
sion  under  his  own  hand,  that  the  union  which  he  had  in' view 
was  sanctioned  by  virtue  herself,  which  can  only  be  ascribed  to 
a  person  proposing  honourable  love.  The  offer  of  the  heart  I 
do  not  say  of  itself  is  Sufficient ;  but  you  must  take  that  alohg 
with  tht^  oilier  expressions  in  the  letter  to  wliich  I  faiave  refer^ 
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9  July  1830.  red  ;v  andgf  wlimyQii  ttifce  U  in.  |}u»f.wB|Fv>^I  iMst  fiilw  the 
^^^^^^^7^  wolds  their  pUun  mesmug  3  iNid  I  am  noli i  «itidtdi<i]i' the  fiuae 
•.*H?nynJau.^  of  language  of  tibie  defleriy4ioo^  toAilMTfUnol  ito  «^ap^^«««oiii 

what  ? — ^from  the  lawfitl!  effect  o£  his  town  coadiioty^lif-  iki^ 

f^^'^  oiMi  ^^^  j^2^^^  ^  difier/ent  meamug  fjKHn  what  they  amtaiii  ^-aad  I 

will  not  allow  the  defends  to 4ay^  when  I  «Be  dbefai^ageof 

Court'"  **^      virtue,  I  mean  the  language  of  vice* 

The  third  letter  is  also -in  its  tennfr  4MCVF]tag>«ff«aattiden- 
tion.  Your  Lordships  will  zaooUect  thai  it  fiflrttinfas  to 
letters  she  had  received*  The  dfeot  of  that  I  ihall  jMnediBte- 
ly  notice  when  adverting  to  the  abBence  ^  theso  lettcrsw  Tina 
he  says,  *  You  deprive  me,  tho«  who  mrt  the^morttdear  of  Ay 
*  endearing  sex,  of  a  very  gi^eat  ptoMQse;  lly  poohttttiog  mf 
'  delivering  your  letters  to  our  unde.  Beitiow  IvIbofM 
^  you  desire.^  Nothing  was  more  .natvnil^  duruig  the  time 
.the  courtship  was  going  on,  than  that  she  skould^ftiQl  tkom 
that  their  intimacy  should  be  disclosed  to.ltoir  fetatioiiB';  and 
she  cautions  him  that,  although  they. may.  he^aent* under. eover 
to  him,  *  Do  not  let  them  be  delivered  by  you.^  Buifc^  laeeiDg  Aat 
the  other  letters  talk  of  an  attachment  stirong  astt  ie  pute,  aai 
felicity  sanctioned  by  virtue,  it  is  a  vioat  eaaenti&J  partef  the 
correspondence  to  be  attended  to»  that  he  aays^^  in.  thos  letter, 
that  she  deprives  him  of  the  pleasure  iy  prohibiting  jhin  de- 
livering ^  your  letters  to  our  unde.'' — ^not  to.  fiQji  uaelei  but  ta 
cur  uncle.  It  applies  also  to  what  occors  in  another  letter,  in 
which  he  says,  *  You  have  no  embraces  for^  any  one  else  but 
^  me,  not  for  aunt  Fraser  or  sister  Anne,.  1  oallthem  ao ;  for 
^  your  aunt  is  my  aunt,  and  your  sister  my  sister  V  Now,  I 
beg  leave  to  say,  that  I  am  utterly  unacquainted  with  any  one 
instance  that  can  be  pointed  out,  in  the  history  of  an  illicit 
amour,  or  of  an  intention  of  seductiofr-»-for  that  is  the}iles 
maintained  here  by  the  defender — I  say  I  Jmaw  of  bo  case, 
and  I  do  not  believe  th«re  is  a  case  where  this  was  the  irigect, 
where  it  can  be  shown  in  the  correspondence  that  the  partj 
meditating  the  seductive  purpose,  or  having  it  ki  view,.  ay|iiies 
this  language  in  denominating  the  relations  of  his  pannnour  ik 
own  rdations.  I  know  of  no  instance  of  it ;  and  I  shall  ven- 
ture to  say  that  there  is  no  instance,  in  r^ation  to  the  birth 
of  a  natural  child,  where  that  event,  whtoh  is  not  oalj 
matter  of  the  deepest  anguish,  but  even  often  tenninates  the 
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exprMed  hyUm^tatYmrof  «hit  «Mld  fo  ^e  pretint  at  the  Uith,     ^-v^ 
to  t09th«  d»  itelingB  of  the  mother^  and  partake  eF  the  joy  ^"^^^^^^^^ 

whkb  smth  an  eTentwOl  ocbariote.    Thb  m  hngtrage  which,      

I    will  rentttre  to  say,  nevetwhs   employed' by  a   gedn- ^^^'^ *"** 
ceri     TlHW«i««lmigstdiiray»pa8lied  over;  and,  if  noticed  at        * 
all,  are  topics  on  which  diey  nerer  enlarge.     Bnt  here  you  Opinion  of 
hamt  4haB  mnn  dominhatifig  her  -uncle  his  uncle,  previous  to 
any^CDimaadon,  and,  after  the  oonnesrion,  her  aunt  termed 
ttair  annt,  and  her  sister  their  sister.    And  you  have  the 
language- whicb'^I  hare  noticed  in  allusion  to  the  expected 
eventy  thO'biirlh  of  A  chihi,  which  is  mentioned  in  that  letter 
in  language  wbieh  I  say  never  was  before  used  in  the  case  of 
an  illiett  kmovr.: 

if  each  be  the  import  of  these  letters,  which  I  apprehend 
dearly  to  be  their  import,  that  honourable  courtship  was  the 
purpoee  in  view,  I  say,  upon  the  clearest  principles,  that  he  is 
not  entitled  to  betake  himself  to  this  attempt — to  say  that  he 
used  language  contrary  to  the  truth,  to  create  an  impression 
which'  be:  nev«r  intended. 

Tlisn,  ny  Lords,  we  have  to  consider  how  much  more  im* 
portant  tbe  evidence  of  these  letters  is  rendered  by  the  conduct 
of  the  defender  himself— -the  non-production  of  the  counter- 
part of  the  correspondence,  which,  if  there  is  the  least  founda- 
tion'for  the  defence  which  he  now  sets  up,  must  have  removed 
every  shadow  of  doubt  upon  the  subject.  I  mean  the  corre« 
Bpondenoe  at  this  Critical  time,  when  the  courtship  was  going 
on,  and  when  in  London,  and  prior  to  the  connexion  which 
took  place.  There  is  evidence,  and  I  am  sorry  for  it,  for  it  is 
ont  of  tiie  mouth  of  tiie  defender  himself,  who,  when  he  was 
examined  in  January  1836,  says, '  that  about  two  years  ago"* — 
I  have  no  objection  to  give  him  the  benefit  of  that  latitude— 
he  destroyed  all  tiie  letters  which  he  ever  had  in  his  possession. 
Now,  your  Lordships  have  it  in  evidence,  in  the  letter  No.  5, 
that  he  says* he  never  would  bom  the  letters,  and  never  could 
destroy  tbem.  But,  ^ving  him  ihe  benefit  of  this,  look  to  the 
last  paragraph  i*^^  Trust  me,  my  love,  but  it  shall  only  be  un- 

<  tU  we  me«ft  ;•  far  I  will  deliver  all  your  letters  into  your  own 

<  poBDciiDion  * .  This  is-the  letter  No.  5,  prior  to  the  connexion 
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ISM,  flfld  then  ihey  «r»  Ae^tsof^iy  $ad  fo  th*  sfini  time) «. 

^i^ikf^mrf  tinayptttotitirft&eirtef.-     '  v-    ;         j!« -► 

!! My  Lords,  it  is  -sand  tiMii  ihif  fitftf  kseiir  iiodR]i|«^it;  fta 

OpinloD  of  timetif  the  preteaM  ^MmBmgSiimt  fami*-**tfiat^k«tl|ODght  thit 
the  oonmzion  had  enlirdj  eeased ;  abd  adtraartagie^taiM  of 
the  ciicitatftattee  that  th0  letter  ta  Juijr  lOMw^pMlBto  h 
date*  to  the  latitude  wUeh  he  takes  in  hi»<dqpteitloii.(>'fi!*  h 
.  not  one  of  the  fiicts  admitted  by  hun,  that  the^intiltittf  wm- 
tinned  down  to  1S88P  And  BjieyfASrljorilMpg^m^cotM 
coneloBion,  or  can  mj  mam  hreatiiiBg'Miiire'Sl^liir^fl  ttUgbncK 
raent,  that  this  woman,  who  had  acted  in  obnsietimief  nHth  hff 
claims  npon  the  d^ender  all  alohgy  hady  M  4823^  Aandtaed 
.  all  elaiffls  upon  him?  On:  the  ^Otttnnry^ > Mieia  y«u  eont^to 
grapple  with  that,  it  appears,  m  the  erideaaetiait-alliibfigbfliie 
b^  for  relief  imr  her  childrL^  y«t,  eo^ftir  bom-  ms$bmka^ 
meat  of  her  daims  on  her  own  aeooant  ^  tm  wife^^shewrita 
that  letter  m  July  1834  which  is  niiw  piadpcei.^  Boetliat 
afford  the  alighteet  evidence  that  ehehada*  any^  ftmaer  period 
abaadoned  her  obriniB  against  him?  My  Leids^  I<  aiy  il  doa 
not ;  and  I  ttunk  diere  is  not  the  eft^htest  restige  of  evidrace; 
and,  as  it  is  ja^oved  that  ihe  intereom^  c6neikia»d'  till  18%, 
and  as,  if  ever  there  were  ktteii  destroyed  onder  tiie  most  na- 
pieioiis  of  all  possiUe  eircumstaqiees,  Hiese^oettmeatrdestmjrel 
by  the  defender  stand  in  tiiat  Bitiiallott<^k  is  perfiMly  desr  to 
me,  on  theeoandei«  princ^es  of  law  AndjusiSos,  thatwhaiem 
obscurity  may  rest  on  Ae  letters-  before'  1818^  Ae  fMemp- 
tioa  is  all  ih  fitvoor  of  the  pursaer  ?  and  tine  thew4>st  ftwff- 
able  interpretatioii  for  her  aitet  be  put  tipen  ifairt  cinmaalaooe, 
and  upon  that  oorr^spondenoe,  seeing  thiat  aH  tha'  lafit,  aftcf 
haying  been  k^t  hj  the  defender  ibr  asven  lotagyeate^  ^irepnt 
out  of  tiie  way  in  the  manner  I  have  stated. 

Now,  my  Lords,  sndi  being,  te  Ii^reheni,  AalaaeaasBB- 
ing  of  the  letters  that  were  written  prior  to  Ae  peiaoflld'  con* 
nezion,  the  admitted  connexion  followed  by ii^  birth  of  dnl- 
dfea,  we  eome,  in  the  next  piace,  to  the  other  eoraaqioadcace 
whiah  we  have  in  diis  «ase.  And,  my  Losdsi,  I  do,  hr  os«» 
inost  unfeignedly  profesa,  that  after  considering  one  and  all  of 
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the  leOtottiiof  iMsiitiktitBtimcin^ni^toTrmf^^  jn]j\S8». 

po8ed»  I  hatfe  been  luiabli.  to.  idiMmnr  twjr,  4M10.  tmprftiamem^  ^^TT^ 
whidi  .I»cimU  apidf  Vosi  ^^reoMotleiVrttbt.  ithi^.stipiHilitionrfctfto.^oo^i^!' 

thia  bemg;  aalUirit  amour  betweca <  these  panil«;«rbeDM8,tdMf     

exftemonB  in  ev^  one  of  them  whighihas  bete  ppoduofd  ibf  \^y^  ^ 

^tpBomvtst  m^feck^Aj  i^BCi>ndiIeaUewitlitiie:ay6Rnetit9Hhe      

hfisiU'liloogimii^  that  while  this  union  wfM  made  «Mretl)r,  ^P^^  ^ 
and fffraato^be ktffi  concealed. frem  the  £ither  of  the  defender, 
fet  ]tnra»  a  union  oC  astoictiiy  hanounAle  natove^  and  wa»«»« 
tered.teto  with ^iieliia  and  perfiect  lelianee  that  it  was  a  mt^ 
trimenaal  union. 

Thsre^  ifl  one  riioet  rttmaricaUe  cireomitaiMse  in  this  casei^ 
whieh.ii  to  be«leund  in.  tfae«aniiv«r  to  a  queetion  put  from  the 
Courtt  It  i«e|[|ires«l]r  9tated  that  this  im&rtunale  pursuerls  mie* . 
amtmAfOf^  a9  it  Is  Aem  saidy  hear  guilt,  was  diBcoireredy  and  lad  . 
to  herdismimalinlSli  from  the  fiuxuly,  whea  it  is  in  e^ence 
fihearentta  tiwhonaeof  amosta  ceBpectoUe  peiBon  in  Inverarf^ 
Here  is  a>8tatement  Aat  the  i&corarjr  was  made,  and  that  hev. 
dismiBial  ims  Ihha  oonsetueoee  of  that  discovery.  But  I  'Observe^, 
ia  the  oondluditag  pavt  of  the  last  writtoi  doeumenls  that  havct 
beea  prodaeed  thaA  it  ia  not  till  1824,  that  the  defender,  in  a 
communioi^tion  to  his  agent,  saya,  ^  I  have  resolved  to  contmii^ 
'  nioate  tbe  whole  affair  to  my  lather  T  and  on  the  nepct  day  he 
writes,  ^  I  have  told  my  fetho:  the  w)|oIe  eonoern ;  and  he  will 
^  Bpeak  4o  yon  when  you  eone  to  SmyUum.^  Now,  my  Lords, 
if  that  diseovery  he  makes  is  only  of  the  ezistenoe  ^  an  ilUeil 
amour,  I  ask  your  LonfaMps  whether  it  i^  a  likely  ,4W)am» 
stance,  wbetiber  it  be<eredtble,  or  if  any  h^man.  being  can  be* 
lieve  it,  tl^att  if  that  were  tbe  whole  extimt  of  the  diecovery,  the. 
^y  patty  from,  whpm  it  is  to  he^eoooeakd  ia  the  fether,  while 
tiioee  who  are  to  be  made  ae%aaiated  with  it  are  the  female 
part  of  tim  fismUy  f  Hy  Lords,  diisieads  to  a  oonaMon  ea>. 
tremely.matorial,  when  coupled  with  4he  ftet  that  the  iaortimaey « 
was  known  to  some  of  the  jEemale  members  of  the  &mily-^> 
the  iadividndb  flrom  w)uxm  of  idl  oA0n  it  must  have  beta 
anxiously  concealed,  had  it  been  nothing  but  an  iUicit  amour 
between  theparties. 

As  to  the  letter  No.  6,  the  espiesaions  there  used  are,  I- 
conceive,  perfectly  r^ctecileaMe  also  with  the  <q^inion  I  hav^ 
already  expressed,  and  indicate  nothing  but  a  virtuous  purpose 
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•  July  1830.  beiwoentliei«rtieB;aaaimiittohoerrethattlie7anperfB^ 
'^  "  ^      inoonsisteBt  witk  the  stateneat  of  tbe  defeader,  in  the  answer 

V.  Hftnj^f"^  tQ  aitiele  lOCh  of  the  coadegccndenec,  that  he  does  nol  Imov 
—       when  it  wao  written. 

WiflT^^       A«  to  the  letter  No.  7,  in  which  the  woid  ^  wife'  iinp- 
— —       poeed  to  have  hecn  supmndueed,  I  hare  tdcen  thai  ktfar 

C^^  ^  ™^  caiefully  into  cmnderation.  I  called  for  it ;  and  I  «- 
dered  it  to  be  sent  to  me  under  a  sealed  coirer ;  and  I  hvft 
examined  it  agun  and  again^;  and  the  result  of  my  i^inkm  is 
just  this,  that,  while  thore  does  appear,  no  douht,  aomethiaglike 
superinduction  where  this  word  occurs — ^in  the  word  wife— yet 
after  the  closest  examination,  attending  to  all  that  is  said  lif 
the  engravers  as  to  the  difference  of  the  ink— 4he  slope— the 
writing  of  other  words  and  other  letters  in  that  lettei^I  de 
not  think  that  superinduction  was  made  by  a  diflfonnit  band 
from  that  which  wrote  the  other  parts  of  die  letter*  If  70a 
look  at  it,  you  will  see  that  a  difference  occurs  in  other  ironb 
as  well  as  in  this  in  regard  to  the  ink—which  does  not  weigh 
a  leather  with  me,  aldiou^  all  the  engrayers  on  earth  were 
to  swear  to  it— there  are  other  words  written  in  Uacker  ink 
as  well  as  it.  I  look  just  at  one  word,  ^  frequent^— that  is  in 
blacker  ink  than  all  the  rest,  and  the  next  word  is  in  paler  ink. 
You  will  observe  that  these  engravers  are  by  no  means  at 
one^-they  will  not  swear  that,  althon^  some  of  the  other 
words  seem  to  have  been  gone  over  and  retouched,  they  were 
also  done  by  a  different  hand ;  but  their  o|^on  goes  to  tiiis, 
that  the  alteration  on  this  word  wife  is  done  by  a  difierent  baai 
from  that  of  the  writer  of  the  remainder  of  the  letter.  Yet 
it  is  merely  their  opinion ;  and,  therefore,  all  I  shall  say  ie^ 
that  I  am  not  satisfied  that  that  is  established.  There  is  one 
word  which  now  reads  *  from,**  but  which,  it  is  as  dear  as  the 
sun  at  noon  day,  did  not  originally  read  *  from,^  but  <  off  aal 
there  are  many  more  examples  in  which,  for  the  purpose  of 
making  it  correct,  alterations  have  been  made ;  but  are  we  to 
presume  that  what  was  made  merdy  to  correct  the  graaunar, 
and  make  the  letter  more  correct,  are  all  superindaetioBS,  and 
made  by  a  different  individual  ?  I  therefore  say,  that  I  am  not 
satisfied  that  there  was  any  superinduction  by  a  diffierent  hand ; 
and  I  will  add,  that  no  engraver  on  the  fece  of  the  earth  wilt 
convince  me  on  a  point  of  this  kind  of  moral  evidence.    For 
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does tiytt irofd'irife;  whhik 7oaB«e4iHiuitieH6rv not ««tMl-'ki  9  July  imo. 
kd^fHUg  irith  die  twrt  of  the  leHerf  «ly  lidrtbv'  I  ttf' it»*Pte,    ^^'y"^ 
Ititf  mtUs  kiiNBf  mirhMi  tkesef^maHoMe  ex|^ 

to  which  I  have  called  your  Loxdships^- alfeentioa."   Ilitf^n      

this  same  iM^er  llftat  he  says  «  How-  are  wetoconlfaraetoAany^^*^ 

<  on  our  correspondence?^  *  Tell  sweet  Jenfata* t«^  w^tey'tnid      J 

<  you  can  put  a  letter  iasidei'    My  Loidsy  i»  sUcb^ndhdty  toOp^^on  uf 
be  p€Tniittodlx^  be  assumed  ad  to  sQppose  that  this  peivmi^w^  ' 
Ing  to  his  pahmtonr,  is  to  do  so  Afougfa  the  wsistaBoevfirfs 

sister?  Is  it  poesiMe,  for  one  moment^  to  hoM  Ais,- wiiieiif  the 
language  is  perftetly  reeMdleaUe' with  afiii  honeuraU^  donlite- 
ion  P  Tbenhxdc  to^then^xt  lipoids:  <  TeHine,  my  fietsy^  if 
^  yottthhikthei^is  any  l&elfliood  of  theerent  wUdiyduaiM 

<  I  talted  abrat  taking  plade.  If  so,'-^What  P  <  60  into  ooA- 
cealment  and'  hide  your  sfaame^  would  have 'been  the  wMbiof 
a  man  to  his  paramour.'  '  I  shall  give  y6u  all  the  money  lean* ; 
^  but  go  and  conceal  it  from  all -the  world/  Thisis  not  tfaeten- 
guage ;  but;  <  if  so*— -if  the  event  does  take  plac^^*  yen  mnst 
'  come  directly.  I  must  be  irith  you.  I,'''tiie  fiiliier  of  tiie  M« 
legitimate  oftpring,  forsooth  !  ^  must  be  wi4ih  you,  to  comfert 

<  and  soothe  you,  and  to  partake  of  the  joy  sadi  an  event  will 
^  excite*^  Is  it  a  surprising  matter,  theitsfore,  that^  in  a  let* 
ter  contaiiiing  such  exprtesions,  there  dioidd  be  found  the 
words, '  my  beiioved  w)fe,  take  care  of  yourself?^  So  ftr  from 
any  tiling  unlikely  in  the  expression^  it  is  just  what  would  have 
been  expected  to  have  passed  between  the  parties  in  tiiesituatidn 
in  which  they  stood  to  einh  other  as  marrfedpersons.  And  i^hat 
does  this  letter  coAduder  iritit  ?  Why— ^  I  dread  a  disoov«ry  bf 

<  tiiit  episfl^'  But,  were  fbere^notiiing  to  be  found  in  it  dif- 
ferent from  letttat  to'his  riUstress,  "why  Arestft  so  much  the  dis- 
covery of  this  more  tlnfn  auybthcr  lettei*?  "If  it  contained 
only  the  fitshioiiabie  langhag^n)f  sMnidSon,  of  wUcfa  lie  is  Mt 
to  be  ashamed,  ai^cotding  to  his' own:  'statisment,  why  dread  the 
discovery  ?  and>1i^  so  aniloob  thdt 'tiheletter  sbdddbe  oon« 
cealed  P '  This  expnesiion,  flierefore,  is  just  in  i^orrespondence, 
and  consistihg  with,  the'rdatnoii  of  Tirtnoils  union  betwieen  the 
parties.  And  all  th&t  lean  say  is,  having  dwelt  So  much  on 
this  epistolary  correspondence,  and'  put  the  'interprelKtion  on^ 
tiie  letters  which  I  think  their  woMs  -imperatively  demand--- 
all  that  I  have  to  say  is,  that,  with  regard  to  the  language 

Vol.  V.  3  I 
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Naif*. 


t  JuW  ia)D.  » ^^^  ^^"f*  V^^*^  to  pat  on  dmn  tke  etncftnietiEMi  wUdi  Ik 

^  y  "^    defender  imiBtaiiMf  to  be  their  imiKMrt,  your  LotdflUpi  en  ia 

enmpbell,  &c  g^  only  ]»  inpEtinir  to  Iiuh  diiect  innuiity ;  and  that  he  im 

-       woxw  ui  ODO  aeiiBe,  whiek  to  every  otikBr  penem  meaa  «Miie. 

liuibandafid  liu^ ebo and entiKlf  dilftriat    leth^Iaak,  vhatwem 


Wife. 

Opinion  of 
Court 


entitlcAtede^? 

My  Loid%  I  am  quite  anrare  tibat  m  oeniderable  i»pf%  of 
weight  was  uttached  by  Mr  Codcbum  to  tke  total  obeeMe  efe 
better  refinned  to  by  the  puraaev  in  her  kttea  of  the  14tb  Jolf 
1894,  m  whieh  aio  expresdy  itafcea,  '  I  had  a  immr  homjm 
^m^wKjmgnomksa.  Mr  GoaUam  laad,  Whete h IW 
wst'^  of  any  Mch  letter?  it  baa  aot  bee»  pradoeol.  Aii 
oevtably  that  ia  tme.  Now,  altbongli  I  do  noi  aajr  Ihal  it 
OMoniiti  to  perfect  demoBStratfen  that  tb«a  bttev  ooco  enslMl, 
yet  itdoeaappeartometoboadronBetBiiceoB  whadi  tbepaF- 
miBt  m  entitled  to  fMiBd^-wbether  declsiro  er  aot,  yoar  Loil- 
ahipa  will  determine,  Aat  we  have  deair  proof  tiM;aeB(ie  of  tke 
lettefB,  onco  io  herposaeedon,  have  beeaket*  W^  I  e» 
BOt  agree  with  Mr  Cockbtun  tbot  the  saw  proof  haa  bten  at- 
tended with  BO  eftct  kk  thk  ease.  I  ea&not  agvea  with  tkti 
atthougfa  I  agree  that  IJMM  IB  a  great  deal  afhearaayiBtPadMd 
aa  to  sending  a  man  to  DaHodth,  aod  teUiBg  what  aecoaat  ke 

^  gat  of  what  uotkca  persoai  hod  said.     I  think  that  is  need. 

'  denoe  at  all^  and  lay  it  entirdy  aaide ;  bat  I  go  to  At  on* 
^BDoe,  whidi,  I  say^  is  ctewr  evideaee^  of  die  sale  of  tfie  sMii- 
tpiia  oontaLising  popras^  whan  tiio  punuei  waa  lying  m  jsilt 
«dt  had  no  aeiilaNd  over  the  effects  whid^wexoaoU  for  AepHi* 
ftd  debt  of  thia  wman.  It  is  in  eidd^Bnca  duit  this  escritsiio 
waaempded  of  its  contente,  andb  a  great  many  papers  sad  ht* 
tan  wevedirowa  npaa the  flocnr.  The  fact  of  thatsak,ala 
tfana  whan  diia  womaa  conU  give  bo  directioBa  as  to  tke  fio^ 
tpedonoftfacaadiDCiimants,  ia  piMred  beyond  thoponibiiitjd 
4mb(b.  Now,  attend  Id  thofitftthatroa  14&  July  ISM^ai- 
tor  her  ineffectual  attempts  to  bring  ono  ftarthing  out  of  Ik 
pochets  of  thit  defendar,  to  support  handf  and  her  chiUim, 
aha  makes  this  most  powerfiil  appeal  to  his  fMings,  ikr 
endeavouring  to  excite  hi9  feelings  for  his  dtildren,  ia  S- 
mat  coDtrndietion  of  the  statsment  in  the  bill  of  advocadon, 
that  An  oommnnication  took  plaoo  without  Ae  least  regsd 
la  horowftfliatHB  as  hia  lawful  wifc*   Thut  is  aipied  thmgk- 


Digitized  by 


Google 


l^ft  1^-  COtJRT  OF  BESSION.  855 

mit  the  wliole  bill  oF  advocsdon ;  Imt  the  wotmA  pToo(  has  a  Julj  1830. 
dentonstrated  that  there  is  not  the  slightest  foundation  for   '^^^""■^ 
stich  a  statement,  and  sheii^s  that  not  one  fartbmg  woold  he^^^^^J^^ 

adraiiiied  hy  the  defender  nidess  she  would  renounce  those      

daims  agidnst  him.    Noir,  at  this  distance  of  time,  nrhen  Ae^!^^  ••^ 
IS  uAaUe  to  re^ottt  these  letters^  wfaieh  had  been  scattered  on       * 
the  floor  at  the  sale  of  the  furniture,  it  is  important  to  re- Opinion  ^f 
mark  that,  about  July,  she  writes  this  letter,  which  contains  ^ 
the  exposition  of  her  case,  and  the  general  statement  of  her 
cftiims.  It  IS  a  letter  that  is  in  truth  embodied  in  the  som^ 
ilions ;  and  it  Is  most  material  to  observe,  that  liie  defender 
here waswamed  that  it  would  be  preserved,  to  be  put  into  the 
hands  ot  the  pel'son  to  be  employed  to  vindicate  her  rights. 
Mj  Lords,  it  is  in  this  letter  that  she  says,  ^  I  have  a  letter 
^  from  your  Bister,**  in  which  die  calls  the  pursuer  her  dear  8i»- 
ter ;  and  this,  coupled  with  the  proof  that  the  pursuer  was  de- 
prived of  the  power  of  looking  after  her  property,  aids  ex-^ 
tremely  the  case ;  for  it  shews,  while  this  letter  was  to  be  pr^ 
enrved  on  the  one  hand,  that  it  is  next  to  incredible  on  the^ 
other  that  she  should  have  asserted  in  it  that  she  had  a  lettef 
from  his  sister,  if  she  had  not  received  such  a  letter. 

The  second  proof  appears  to  me  important  in  other  particu- 
lars ;  for,  does  it  not  shew  the  probability  of  the  statement  whidi 
the  pursuer  had  all  along  made,  that,  while  the  situation  of 
the  parties  was  to  be  concealed,  she  still  went  on  to  live  on  her^ 
own  money  ?  The  evidence  of  Stevenson  proves  that  he  remit- 
ted L.300  to  her  when  residing  in  Toik,  by  London  bills,  and 
that  he  paid  ha*  the  balance  in  1821,  when  she  was  resifing 
Wfib  her  aunt,  Mrs  Fraser.  The  second  proof/  therefore^  I 
think  important  in  that  respect  also. 

My  Lords,  the  interruptions  and  renewah  of  intimaey  be« 
tween  these  parties,  with  the  circumstances  in  which  this  wo^^ 
man  was  compelled  to  break  her  sflence,  appear  to  me  fiff  fitmi 
being  unfevourable  to  her.  In  these  letters,  while  she  makes 
the  strongest  claims  in  behalf  of  her  children,  die  keeps  the 
silence  all  along,  and  does  not  betray  the  confidence,  she  says, 
the  parties  mutually  reposed  in  each  other.  It  is  only  when 
these  demands  are  resisted  that  she  is  driven  to  the  necessity 
which  renders  it  impossible  to  keep  silence  any  longer ;  and, 
therefore^  she  breaks  it,  but  not  till  she  is  driven  to  it     I  am' 

312 


Digitized  by 


Google 


866  DECISIONS  OF  THE  Nal70. 

9  July  1830.  of  opinion  that,  so  frr  irom  there  bdng  any  thing  inoonMleiii 

^*^  J,r\    in  this  conduct— on  the  contrary,  while  you  see  her  maia- 
Campbell,&c.     ...         ,--  .        ,V  ^.  ^i. 

«.  Honjman.  tainmg  heiself  for  sometune  by  her  own  labour,  and  oaaer 

small  capital,  the  silence  was  sacredly  preserved — ^it  is  perfecdy 

.^tem/  and  ^^q^j^^qi.  ^^{^  ^^  statem^t  that  the  marriage  was  to  be  ooa- 

cealed  as  long  as  possible,  and  was  only  broken  when  she  could 

Coi^*"  ^     ^®  ^^'^^  conceal  it 

Therefore,  my  Lords,  having  so  very  fully  ezpluned  the 
grounds  of  the  opinion  which  I  have  formed — that  there  is  wd- 
ficient  evidence  of  an.  honourable  courtship—that  the  letttfs  in 
leconcileable  to  nothing  but  an  agreement  to  marry  prior  to  the 
personal  connexion,  and  that  those  subsequent  ones  are  equally 
recondleable  with  a  virtuous  and  honourable  union — I  am  of 
^yinion  that  the  judgment  of  the  conunissaries  is  well  founded, 
and  that  your  Lordships  should  adhere  to  that  judgment,  de- 
cerning in  the  declarator  of  marriage  and  leigitimaey.  And 
my  Lords,  while  this  ju4gment  will  do  justice  to  the  partitt 
by  establishing  their  several  rights,  it  will,  I  trust,  afford  a  sa- 
lutary lesson  to  those  who,  with  undue  purposes  in  their  heartSy 
use  language,  and^conduct  themselves  in  a  manner  that  eai 
lead  to  nothing  but  the  conclusion  that  they  had  honourable 
courtship  in  view,  and,  if  they  violate  the  chastity  of  a  female, 
that  can  be  followed  by  nothing  but  a  judgment  of  this  coiu^ 
vindicating  the  rights  of  the  iqjured  woman,  and  finding  her 
entitled  to  the  status  of  a  niarried  p^rvon* 

Lard  Glenlee-^l  cannot  say  I  am  quite  satisfied  with  the 
judgment  of  the  conunissaries*  I  do  not  go  so  far  as  to  saj 
t)iat  a  direct  promise  J>y  explicijt;  w<Mrds  must  be  proved  to  hsFe 
taken  place,  but  there  must  be  evidence  of  ^n  actual  promise 
baying  passed  between  tho  parties..  JSqw.y  jas  tq  the  evidence  of 
the  letters,  I  have  pome  difficulty.  Ul  thinking  that  th^  esta- 
l^ish  such  a  promise.  .  TkeJ^.  W  wnes^ODB  in  then  which, 
being  interpreted  in  a  certain  way,  may  be  held  to  imply  a 
promise  of  marriage ;  but  I  should  like  te  see  any  case  what- 
ever, in  which,  upon  an  interpretation  such  as  this,  a  promise 
has  been  held  to  be  proved. 

.  I  acknowledge  that  it  is  admitted  law  that  there  is  no  ne- 
cessity for  an  actual  promise  by  words  being  proved,  and  that 
there  nmy  be.  f  Vf"^!"?^  prnmiaA  inr^pijjyi  jniffi#>;i>fi^  to  make  out 
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*  ™^?'?6^  ^  ^^^  which,  if  once  established,  diew  bjr  ne-  0  July  1830. 
oesBaiy  inference  ttat  there  was  a  promise';  andin:  dte  oise-  '^^^^Y^'^ 
of  Stewart  and  Lindsay,  which  was  a  very  strong  one,  that^P^^^*^ 
doctftmrttSis  certainly  held.  But  then,  it  was  from  facts  which      _- . 
were  proved  there ;  and  the  matter  of  feet  which  was  establish-  ^«f**««'  on^ 
ed  was,  that  the  man  had  handed  over  a  Bible  and  shewn  the      .«««. 
woman  a  chapter  in  Corinthians,  treating  of  marriage,  and  of  Opinion  of 
the  duties  of  husband  and  wife,  and  bid  her  read  it,  and  at^®**^ 
lihe  same  time  he  shewed  her  what  were  the  provisions  for  the 
widows  of  officers  of  the  excise.    These  fects  bring  established, 
the  inference  was  just  a  matter  of  necessity  from  them,^at 
WtfTJaga  iraa  intended.     It  was  just  the  same  in  the  case'oF' 
Smith  V.  Grierson,  which  was  the  first  that  established  the 
princtpletfaat^ajromise  might  be  made  by  implication  without 
anf'Sirect  words.    In  that  case  it  was  olgected,  that  you  could 
not  allow  flTpromise  to  be  proved  by  witnesses ;  but  the  plaid 
answer  was,  We  are  not  goiiig  to-pi:ove  a  promise  at  all,  but 
we  are  going  to  prove  facts— the  courtship  being  notorious — >. 
the  party  having  told  his  companions  that  he  meant  to  marry 
this  woman,  and  having  otherwise  conducted  himself  so  as  to 
make  the  inference  from  these  fects  a  matter  of  necessity^ that 
he  meant  marriage.     If  a  man  admits  that  he  derired  tiie  banns 
to  be  publigihe7,  ^r  does  sonrathing  equally  unequivocal,  there 
the  admission,  from  the  mere  matter  of  feet,  of  itseir'8upj)brt8 
the  irresistible  inference  that  a  marriage  was  promised. //It  is 
a  very  diiTerent  thing,  however,  when  it  is  not  on  Oialter  of 
feet  that  the  conclusion  is  rested,  but  merely  on  the  interpreta^. 
tion  df  expressions  in  letters  which  some  think  are  only  appli- 
cable to  the  married  state,  and  not  so  applicable  to  a  diflR^ent 
connexion.     The  meaning  of  such  expressions  is  always  a  mat- 
ter of  mere  arbitrary  interpretation ;  and  their  use,  purport,  and 
force  must  depend  much  upon  the  various  habits  or  tempers  of 
tiie  persons  who  employ  them.     Now,  where  the  question  has 
been  tried  on  that  sort  of  evidence  alone,  I  am  not  aware  of 
any  case  in  wiiich  it  has  been  held  sufficient  that  expressions 
have  been  used  which  may  be  thought  applicable  to  the  mai^ 
ried  state ;  and  it  would  be  attended  with  very  dangeroias  conse- 
quences — ^that  a  man  may  be  married  merely  because  he  has  used 
one  word,  whilst  another,  because  he  has  omitted  that  word.  Is 
not  nftarried.     It  does  lead  to  a  great  difficulty  in  my  mindto 


Digitized  by 


Google 


858  DECISIONS  OF  THB  Ho-lTti 

9  Julj  1830.  find  a  marriage  eoldy  and  entirely  cm  evid^ioa  of  tins  wri 
»  The  other  mode,  of  inferring  a  promise  from  &et8  proFed,  k  • 

^/Hon^poanf  ^^^  different  thing,  when  the  fbcts  established  are  such  as  ]» 
■  cessarily  to  ahev  that  a  promise  must  have  passed^     I^  k 

^^!^^^        place  of  writing  these  letters,  and  using  the  words  that '  it  w« 
—      <  a  union  sanctioned  by  virtue,^  and  other  yagns  exfiBakm, 

^P^°  ^^  "^^  "^^  ^^'  ^^^^^  ^^^  chapter  of  Corinthians — ^which  was  i^ 
ferred  to  in  the  case  of  Stewart— *I  think  the  case  woold  ban 
been  different,  that  chapter  necessarily  implying  that  a  wbA 
monial  union,  and  nothing  eke,  oould  be  in  view.  My  i^prs- 
liension  of  the  law  of  Scotland  is,  that  the  pievuNis  pronmi 
mu^t  be  established  substantially  from  facts  that  can  lead  to  m 
pther  conclusion,  if  the  aotual  promise  be  not  proved  itseli  Mf 
idea,  in  short,  is  that,  in  order  to  constitute  a  marriage  kj 
promise  subsequenta  copula,  there  must  be  evidoioe  of  apronm^ 
either  express  or  implied,  as  a  substantive  fact  oooaplete  in  itself 
without  reference  to  any  thing  that  follows  afterwards.  If 
there  is  a  direct  promise,  it  should  be  of  that  kind  that  woaU 
be  the  foundation  of  an  action  of  damages  for  breadi  of  pio- 
mise  of  marriage,  if  the  party  should  break  it,  supposiog  so 
copula  to  have  followed  upon  it  And,  in  the  same  way*  if  it 
is  attempted  to  make  out  an  implied  promise  by  evidence  of 
beta  and  circumstances,  there  must  be  pnoof  of  such  a  court- 
ship  as  would  be  the  foundation  of  a  similar  action  oi  dwaga 
if  the  man  should  afterwards  break  it  off,  and  marry  aaothir 
woman. 

I  am  not  so  entirely  satisfied  of  the  import  of  these  letten 
as  to  think  that  they  can  be  considered  only  as  the  lettos  of  a 
respectful  lover  to  his  mistress,  if  I  may  use  such  an  expna- 
Mon.  .  I  cannot  see,  for  instance,  that,  because  he  sajrs  that  k 
avails  himself  of  the  permission  given  him  to  write  to  hOi 
it  therefore  must  follow  that  he  asked  that  permission.  Tte 
expression  used  would  have  been  the  same  if  she  had  voluBtee^ 
ed  that  permission, 

I  am  not  going  to  make  a  conunentary  on  these  ktten; 
but  it  is  <)^uite  evident  from  them  that  the  intimacy  id 
gone  a  certain  length,  probably  forther  than  the  boiuidi  flf 
very  respectful  love  would  allow,  before  the  earliest  of  thai 
were  written.  He  says  in  one  of  them,  that '  so  bewiUori 
*  and  agoBWid  bave  I  beta  ainc#  our  sspantioos  tbatllnTf 
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*  been  umUb  Io  gtt«  utt^aae^  to  Ikif  feelings,  or  fenn  one  o  Juij  imo* 

*  rational  smtinient  ev^i  to  li«r  who  ia  the  tendere(3t  olged;   '^-'  i  ^' 

«  of  my  regards*     If  the  feentlmenfii  which  I  so  ardently  feeU  ^^nS^'aJL^ 
^  and  have  so  ffq[^^tedly  avowed,  be  reciprocal^  hesitate  not  to      _ 
^  say  so.^    That  certainly  implies  that  matters  had  made  a  cer-  ^^^^^totdmrnd 
tain  progreas  between  diem.    And  what  was  tJiat  progress  i       ' 
He  goes  on  to  say,  ^  I  am  unable  to  doubly  after  the  innocent  OpIi^M  of 
^  endearments  with  which  you  have  fiivoured  me  ;**  and  then^ 

*  "Would  that  we  were  once  a^in  to§^h^  I  and  nothing  shall 

*  0ef>arate  us«      I  look  forward  with  rapture  to  oUr  agftin 

*  meeting,  and  then  we  must  form  plans  for  putting  our  leel« 
^  ingB  out  of  the  reach  of  hate.*    Then,  in  the  seoond  letter^ 
he  says,  *  I  received  yotur  most  welcome  letter  this  meaning. 
'  Well  does  it  deserve  an  immediate  acknowledgment^*  &€• ; 
and  then,  <  Soon,  however,  I  trust  we  shall  meet,  and  one  soft 
^  embrace  will  repay  me  an  age  of  anxiety  and  distress/    TlM 
certainly  implies  that  the  attachment  had  already  made  Some 
progress  towards  a  consummation*    If  he  had  left  out  all  that 
related  to  '  innocent  endearmenta  *  and  ^  soft  embraces,*  thefe 
would  have  been  more  in  the  expressions  of  purity  and  virtua 
And  when  he  talks  of  ^  felicity  sanctioned  by  virtue  herself,*  if 
he  had  stopped  there,  in  like  manner  there  would  have  been 
more  in  it ;  but  then  he  goes  on  to  add,  '  and  every  tiling  that 
^  is  tender  and  amiable,*  and  such  like  nonsense.     With  ra^ 
gard  to  the  expression  of  what  I  wto  going  to  call  the  religious 
feeling,  that  he  would  love  her  not  only  while  he  lived,  and 
even  after  hear  death,  but  that  he  would  love  her  even  after 
his  own  death  also,  my  Lords,  it  is  quite  Olear  that  this  is  ab* 
solute  nonsense.     It  is  such  a  nonsenncal  sentim^t  altogether^ 
that  I  do  not  see  that  We  diould  go  upon  the  supposition  of 
honorable  love  more  than  the  other  to  account  for  it.    As  to 
the  destroying  of  the  letters,  I  admit  it  is  perfectly  irapossft* 
Ue  to  get  quit  of  the  suspicion  that  he  destroyed  them,  be* 
eouse  he  thought  they  would  do  him  harm;  and  he  has  certain^ 
ly  much  reason  to  be  ashamed  of  the  Whole  eorrespondenceb 
But  I  think  that  she  also  has  a  great  deal  to  answer  for  in  not 
having  preserved  more  than  she  has  done ;  and  the  same  sue* 
picion  attaches  to  her,  that,  if  more  of  hiisr  letters  to  her  ap» 
peared,  they  would  not  tend  to  siqiport  her  plea.     The  reason 
the  assigns  for  not  producing  manf  of  bis  letters  is^  that  they 
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9  Julj  1830.    were  lost  at  the  roup  of  the  furniture  which  t'M>lr  place ;  and 
^^""V**^     I  see  that  it  is  now  impossible  to  trace  them ;  but  I  do  not 

S^SSn^^r*^  that  at  the  time,  in  July  1824,  when  the  negotiation  was 
going  on,  there  was  any  impossibility  of  recovering  them. 
If  she  had  sought  for  them,  I  think  she  might  have  been  able 
to  trace  them,  especially  as  Mrs  Wilson  states  that  she  had 
seen  and  read  the  letters,  which  seemed  so  strong  that  the  wit- 
nesses impression  in  BeLVour  of  the  pursuer^s  statements  was  con- 
firmed. Why  did  she  pick  one  letter  more  than  another?  and 
what  induced  her  to  take  bettw  care  of  the  letters  that  have 
-been  produced  than  of  those  which  were  lost  ?  I  am  satisBed 
that  the  non-production  of  one  of  these  letters  in  particular 
is  not  accounted  for  in  any  way  whatever.  I  mean  the  let- 
ter in  which  she  says,  she  was  called  by  Miss  Jemima  Honyman, 
*  her  dear  siBter,^  and  ^  her  dear  Lady  Dicky .^  In  the  let- 
ter of  July  1824,  after  the  roup  of  her  effects,  she  says  most 
explicitly  that  it  was  in  her  possession  then.  If  she  ever  had 
that  letter,  it  must  still  have  been  extant  and  ready  to  be  pro- 
duced ;  and  Miss  Honyman  denies  and  n^atives  every  ques- 
tion that  is  asked  at  her.  It  is  a  very  extraordinary  circum- 
stance, likewise,  that  from  1815  to  1821  all  intercourse  be- 
tween the  parties  should  have  ceased,  if  they  were  mm  and 
wife.  According  to  her  averment,  the  matter  was  quite  wdl 
known,  not  only  to  Miss  Honyman,  but  to  Lady  Honyman 
too ;  and  the  pursuer  says  it  was  also  spoken  ol  in  presence  of 
Mrs  Fraser.  Now  she  has  failed  in  her  proof  of  that  alto- 
gether— she  has  not  proved  a  word  of  it.  To  be  sure  she  did 
not  examine  Lady  Honyman ;  but  still  that  is  her  statement, 
that  there  was  no  concealment  whatever  of  the  situation  in 
which  these  parties  stood  to  one  another. 

Upon  the  whole,  it  is  impossible  for  me  to  go  through  the 
correspondence  without  being  impressed  with  the  conviction 
that  these  parties  never  looked  upon  their  connexion  from  be- 
ginning to  end  as  that  of  married  persons,  or  in  any  other  li^t 
than  that  of  an  illicit  amour.  Now,  I  know  that  it  is  very 
true,  that  where  an  explicit  promise  of  marriage  is  proved, 
and  copula  follows  upon  it,  a  woman^'s  ignorance  of  her  legal 
rights,  or  the  real  nature  of  the  connexion  which  then  takes 
place,  will  not  prejudice  her  cause,  nor  prevent  the  legal  and 
necessary  effect  following  from  the  copula  which  takes  place 
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after  an  admitted  or  explicit  promise  has  been  cleorlj  proved.  9  July  isao. 
Nothing  could  be  a  stronger  iQustration  of  this  than  the  case  '        . 

of  Pennycook  Grinton,  where  the  woman  was  so  ignorant  ^  Honrinanr 

of  the  real  nature  of  her  rights,  that  she  first  raised  an  action      

of  damages  for  seduction,  and  was  afterwards  allowed  to  de-  ^^^^  *^ 

0ert  her  libel,  and  to  bring  a  new  action  for  declaring  her  mar-      

riage.  But  it  appears  to  rae  to  be  very  diffisrent  when  a  pro-^P**»'"*  ^f 
mise  is  attempted  to  be  made  out  by  implication  and  by  the 
understanding  of  parties.  In  that  ease  it  becomes  a  necessary 
and  relevant  inquity.  What  did  the  parties  Feally  understand 
to  be  the  nature  of  their  conneadon,  or  the  true  import  of  those 
expressions  by  which  the  promise  of  marriage  is  said  to  be  im- 
plied ?  It  is  very  true  that,  where  you  have  a  direct  promise,  the 
law  will  not  allow  any  inquiry  into  the  tmderstanding  of  paN 
ties  as  to  the  nature  of  the  connexion  which  afterwards  takes 
place  on  the  fitith  of  it.  But  where  a  promise  is  only  implied 
from  indirect  expressions  in  the  course  of  a  correspondence  which 
does  not  necessarily  infer  such  a  promise,  but  may  only  be  in- 
terpreted to  mean  such,  I  cannot  avoid  inquiring  what  was  the 
real  understanding  of  the  parties  at  the  time  as  to  the  import 
of  these  expressions. 

I  forgot  to  take  notice  of  the  letter  in  which  the  word 
*  wife*  is  written  on  an  erasure.  No  doubt,  if  this  were  ge- 
nuine, and  written  in  such  a  way  as  we  could  pay  any  re- 
,gard  to  it,  there  would  be  an  end  of  the  case.  All,  however, 
that  I  have  to  say  on  this  subject  is,  that  I  do  not  know,  nor 
feel  myself  called  upon  to  inquire  by  whom,  or  in  whose  hand- 
writing the  alteration  was  made.  All  that  I  see  is  that  the  word 
is  written  on  an  erasure,  or  has  been  altered,  and  being  so 
vitiated,  can  make  no  fitith  in  judgment ;  and  the  Court  is 
therefore  not  entitled  to  pay  any  regard  to  it 

Lord  Pitmillff — My  Lord,  in  forming  our  opinion  on  this 
case,  the  first  point  to  be  disposed  of  is  the  objection  in  point 
of  power  taken  to  the  summons,  that  the  ground  on  which 
this  action  is  rested  has  not  been  proved ;  and  the  conclusion 
from  this  objection  is,  that  the  action  should  be  dismissed,  re- 
serving to  the  pursuer  to  raise  another  action.  My  Lord,  I 
entirely  concur  with  your  Lordship  and  with  Lord  Glenlee  in 
opinion  that  this  defence  is  not  well  founded.  My  Lord,  it 
is  perfectly  true  that  the  summons  sets  forth  in  its  narrative 
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•  Julj  1880.  fiusts  which  at«  not  prored~it  lets  fiurth  m  maniagie  {Mr  ^nm^ 
2^  Ijr  ha  de  praeBenti,  which  is  not  proved,  and  whieh  oou]d  not  he 
«.  Honjman.  fNTOved,  88  the  parties  were  in  private  when  that  is  said  to  hav« 
taken  ^aoe.  The  sammons  dien  sets  fiNtfa  the  birth  of  the  twu 
children,  the  co-habitation,  and  the  correBpondence.  My  Lordly 
I  think  the  construction  which  the  Dean  of  Faculty  put  iqpcm 
the  summons  is  correct — ^that  you  must  look  to  the  subsumptioK 
of  the  BumnM>n8,  whidi  is  perfectly  complete  to  warrant  tho 
jNToof  which  has  been  led ;  and,  my  Lords,  I  observe,  that  in 
the  defence  idiich  is  signed  by  two  very  able  counsel  who  wcra 
Aen  at  the  bar,  my  Lord  Fullerton  and  my  Lord  Moncreifl^ 
that  objection  was  not  originally  stated*  The  olgection  there 
stated  is  rather  that  the  summons  was  not  suffidently  eaqfdicit. 
That  is  stated  in  the  banning  of  the  defence ;  and  towards 
the  conclusion  it  is  said,  *  With  regard  to  the  other  letters  and 
^  other  documents  alluded  to  in  Uie  summons,  and  the  fects 

*  and  circumstances  to  be  proved,  the  defender  can  only  say^ 

*  that  whm  the  piuiiuer  explains  the  passages  in  those  letters, 

*  and  proves  the  facts  and  circumstances  by  which  she  states, 
<^  It  will  be  made  to  appear  that  the  pursuer  and  the  defender 
<^  are  married  persons,^  he  is  fully  prepared  to  meet  the  pur- 
^  suer  upon  these  points.^  So  that  he  does  not  state  this  fmnal 
objection  to  the  summons,  but  admits  that  it  is  perfectly  cor** 
rect,   and  that  he  is  ready  to  meet  the  pursuer  when  the 
proof  is  brought  forward.     I  am  therefore  of  opinion  that  the 
objection  is  not  good.    Now,  my  Lords,  when  we  come  to  de. 
cide  upon  the  merits  of  the  case,  I  think  there  are  two  differ 
rent  duties  to  perform.   In  the  first  place,  we  must  consider  the 
evidence  in  the  manner  in  which  it  would  be  incumbent  on  a 
jury  to  consider  it.     The  connexion  between  the  parties  and 
the  birth  of  the  two  diildren  is  acknowledged ;  and  I  think 
we  must  make  up  our  minds  on  this  issue,  On  what  agree- 
ment— <m  what  implied  contract  did  this  connexion  take  place  ? 
Was  it  on  the  footing  of  an  illicit  amour  ?  or  was  it  on  the 
footing  of  the  pursuer  being  the  wife  of  the  defender  P    After 
having  fixed  this  point  of  feet,  our  next  duty  as  judges  is  to 
af^ly  the  law  to  the  verdict,  in  doing  which  we  must  con- 
sider  whether  this  understanding — thb  agreement — this  implied 
contract — v^  sufficient  to  constitute  noarriage  by  the  law  of 
Scotland. 

My  Lords,  it  appears  to  me,  in  rqiard  to  the  question  of 
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ftet^lBhebwffiA-t^tlMiHtfinerlakeepiu  viev  the  very  pe. »  Jul^  lo»o. 
€iiKar  dtficulties  in  vUdi  die  va»  ylaeed  ia  bringing  fbrward  ^^C\ 
her  ffmt    Mjr  Lania,  tiiia  aoMiexieiit  whether  lawfiil  or  no-  o.^HoDjmanr 

Inirfal^  was  to Iw kepi aoerHfrMM  every  body.   Thatbehadthe      

urgent  untivM  Ibr  tbia,  whether  the  connexion  wae  law-  \i't^^  ^"^ 


M  or  nnkwfuly  fe  nnet  amply  prored  by  his  letters ;  and  if 

we  fadieve  the  pMmttr»  Ibene  w«ro  the  sM^t  extraordinary  ex-  ^^^^  ""^ 

crtiooa  made  by  her  to  \uatf  thie  aecresy  that  ever  I  heard  of 

in  the  whcie  course  of  my  Ufe^^hey  are  almoat  in«redihle^ 

mhe  anxiety  to  keep  it  aeeret  ie  perfectly  dear.     It  might  have 

happened  that  Mki  H«myinM  nay  have  heard  aomrihinf 

about  it;  hut  die  was  the  only  person  that  ^ould  be  brengl^ 

fifward  w  a  witaneaa;    The  purwier  has  jgiiled  in  that.    But 

it  is  not  a  ease  in  whndi  I  think  we  aseU  look  fer  much  parole 

prool — it  is  not  a  ease  Aat  adkints  of  it 

When  we  lodk  to  the  lekltf%  we  cannot  butx«narky  in  the 
first  plaee^  that  tiiese  hstteraare  DuturaUy  obseure;  and,  in  the 
nesct  idaee,  that  tfaey  are  not  dated,  and  that  many  of  the  puF.. 
aner'^s  letters  have  been  destroyed.  I  do  not  see  any  thing  sii£. 
fleient  to  acooont  fer  their  destmeticm-*^  mean  the  purauer^s 
ietters^-and  I  rather  agree  with  your  Lordship  that  the  de.* 
fender  has  not  deared  himeeif  very  satifefitetorily  of  the  da.^ 
etruction  of  these  letters.  But  I  do  not  care  mu^h  isa  that 
All  I  want  to  notice  is  the  fiiet  of  these  letters  having  been  dek 
stroyed,  however  lliat  took  place;  Thttit  in  the  next  plaoe^  in 
regiarl  to  some  of  the  defender's  letters  in  the  pursuer's  poesea* 
eion,  they  were  also  loel  by  the  sale  of  a  chest  of  drawers  and 
escritoire ;  so  that  reaUy  this  pursuer  lies  under  the  most  int* 
portant  difficulties,  in  bringing  forward  her  prooi^  that  a  per- 
son can  almost  be  plaeed  in ;  and  I  think  it  ia  impoesible  to  do 
her  justice  without  keeping  that  in  view.  As  to  the  later  iui- 
vestigation  that  has  taken  place,  I  think  it  does  not  make  so 
very  material  an  alteration  on  the  ease  as  I  eiqjieoted  it  would 
have  done.  I  was  struck  with  the  contrary  averments  of  the 
parties ;  and  thought  that  the  averments  aaight  be  proved,  or 
that  an  inference  almost  equally  decisive  would  have  arisen 
from  a  want  of  proof  of  them.  That,  however,  does  not  seem 
to  have  been  the  case.  But  I  cannot  threw  the  additional 
proof  out  of  view.     I  tiiiak,  first»  the  evidenee  eS  Stevenson 
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•  July  1830.    very  important  in  shewing  that  the  pnnaer  had  a  oonnderaUa 

^^  sum  of  money  to  support  herself  and  her  children.    As  to  Mrs 

«.  Honvnumr  Wilson,  there  was  much  inadmissible  evidence  taken  from  her ; 


Husband  and 
Wife. 

Oplnioq  gf 
Court, 


and  I  would  be  ashamed  to  lay  any  weight  on  that.  Beddei 
«  being  a  creditor  of  the  pursuer,  and  having  read  the  psqpen, 
her  evidence  is  ahnost  all  hearsay  or  inference,  which  I  can 
give  no  weight  to ;  but  let  it  not  be  forgotton  that  it  was  the 
defender  who  insisted  for  the  examination  of  Mrs  Wilson.  On 
page  2d  in  the  answers  to  the  minute,  he  says,  ^  Noreaaonwhat- 

*  ever  has  been  assigned  for  not  examining  Mrs  Wilson  ;^  and 
then  he  goes  on,  <  The  truth  is,  that  neiAer  Mrs  Wilson  nor 

*  Mr  Hamilton  were  examined,  because  the  pursuer  very  weO 

*  knew  that  they  could  ^ve  no  eridence  in  support  ol  Ae 
^  averments  which  she  ventured  to  make,^  &c.     But  there  is 
one  point  of  the  case  as  to  which,  if  she  was  admissible  at  all, 
she  was  very  important.    It  i$^as  asserted  by  die  defend^,  that 
the  pursuer  had  told  Mrs  Wilson,  in  tbe-'piesence  of  the  de- 
fender's agent,  that  she  had  been  married  to  the  defender  by  a 
clergyman  whom  she  could  at  any  time  bring  ferwaid.   If  t^at 
had  been  true,"it  would  have  been  vei^  much  against  the  pur- 
suer.    But  Mrs  Wilson^s  evidence,  if  we  are  to  tak€  it  into 
view  at  all,  clears  that  up  distinctly,  and  removes  all  impres- 
sion from  my  mind  against  the  pursuer  on  tUs  subject.     My 
Lords,  I  have  noticed  these  difficulties  under  which  the  pur- 
suer lay  in  bringing  forward  the  proof;  but,  with  all  these 
difficulties,  we  must  now  say  whether,  laying  aride  equivocal 
expressions,  there  are  leading  features  in  this  case  on  which  we 
may  safely  rely  in  resting  our  judgment.    Now,  before  looking 
to  the  letters  at  all,  it  appears  to  me,  as  it  did  to  your  Lordship^ 
right  to  attend  to  some  of  the  statements  made  by  the  defender 
in  the  condescendence.  Your  Lordships  will  observe  that>  whe« 
the  defender  came  home  from  the  East  Indies,  about  September 
1811,  the  pursuer  states  that  she  was  in  the  femily  of  his  father 
at  Smyllum.     Then,  in  answer  to  artide  3d  of  the  condescen- 
dence, he  says,  in  answer  to  the  statement  tiiat  the  defender  had 
paid  particular  attention  to  the  pursuer,  *  This  is  denied.     On 

<  the  contrary,  the  respondent  was,  immediately  on  his  retuni 

*  home,  courted  by  the  allurements  uid  adxucea^of  the  pur- 

*  suer,  which,  considering  his  age,  then  only  24,  it  waslnqpoa- 
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<  .nUe  for  Mm  altogether  to  repeL^    Thea  your  LordshipB  see  0  July  isso. 
that,  on  the  12th  page,  he  gives  his  admission  as  to  the  date  ^^^'^jT^^^ 
of  the  first  oonnezion.     He  there  says,  <  It  is  true  that,  some  v.  Honyman. 
^  time  in  summer  1813,  the  respondent  did  obtain  possession  of ,,        7  ^ 

^_  ._  ,,.   ,  •  ,  .-•  Hfntbafid  and 

*  her  person  without  the  slightest  resistance  on  her  part,  and  wif . 

^  without  any  promise  of  marriage  on  his ;  and  tUs  connexion      -; 

^  was  afterwards  continued ;  but  it  is  denied  that  they  ever  lived  e^^"  " 
^  or  cohabited  as  husband  and  wife.^  Now,  if  all  this  is  true,  I 
would  beg  leave  to  ask  how  it  is  possible  to  account  for  it,  un- . 
less  we  take  these  letters  into  view,  and  see  if  we  can  glean . 
from  them  what  the  understanding  of  this  woman  must  have . 
been.  Here  is  this  courtship,  according  to  his  account,  going 
on  for  two  years,  and.  the  lady,  during  all  the  time,  making 
advances  to  him  ;  and  then,  after  two  years,  she  yields  all  at 
once  to  him  without  any  solicitation  on  his  part,  without  any 
promise  of  marriage  at  all.  My  Lord,  is  this  credible  ?  or  is 
it  possible  for  any  body  to  believe  it  ?  My  Lord,  it  is,  if  we 
look  to  the  letters ;  but  it  is  not  credible  unless  we  look  to  the 
letters — ^it  is  contrary  to  every  notion  we  can  have  of  human 
nature.  We  do  not  forget  the  opportunities  he  had  in  Mil- 
man  street,  nor  his  impassioned  addresses  for  two  years ;  and, 
when  we  look  to  the  letters,  and  find  the  passages  in  them 
which  are  admitted  to  have  been  prior  to  tiie  connexion,  I 
think  there  is  no  difficulty  at  alL  I  am  speaking  of  the  mat- 
ter of  fact  at  present,  as  to  the  pursuer^s  understanding  when 
ahe  entered  into  the  connexion,  and  not  to  the  law  at  all ;  and 
I  say  that  the  letters  clear  up  all  the  difficulty  at  once.  Your 
Lordship  has  referred  to  them,  and  I  shall  not  go  over  them 
again  in  detail.  He  talks  of  an  attachment  strong  as  it  is 
pure— he  makes  an  ofi*er  of  his  heart — speaks  of  the  felicity 
sanctioned  by  virtue  itself— ^-be  calls  her  connexions  his  con- 
nexions— and  speaks  of  her  uncle  as  ^  our  uncle^ — ^he  tells  her 
that  she  has  no  embraces  but  for  him,  not  even  for  aunt  FraU 
ser,  or  sister  Anne.  And  then  there  is  the  most  important 
fact  of  proposing  his  sister  as  the  medium  of  communication 
between  them.  What  construction  could  this  woman  put  on 
these  letters  ?  Was  it  ever  heard  of  that  language  of  this  kind 
was  used  for  the  purpose  of  bringing  about  an  illicit  inter- 
course ?  I  do  not  believe  it  ever  was.  But  a  most  important 
question  is,  not  what  he  meant,  but  what  effect  these  expres-   ' ' 
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0  July  iatif».  I  Biflmjmnst  hft7a4M4^^      pjiiroy,  and  wiurt  rfii  nitot  ligv« 

"*"— S^"*^  i  uRderstood  them  to  hare  meant ?     If  fie  did  meBLn'ibod'ia^ 

^"^Hon^ma^*  pfessions  to  hare  a  differrat  meoniog,  that  canot  arid  Um  ii 

.^    '^  thiflcase.     It  ia  imposBtUe  to  forget  the  rale  kidd<yir«— soik- 

^*&«nrf  and  phaticdlf  laid  down— by  IxH-d  Stowd,  in  Ae  ease  «f  Jhirju- 

J, pie,  that  a  party  wonM  be  *  bound  to  anstrer  to  denaadi 

Opinion  of     <  where  he  tries  to  impeach  his  own  expfeaskms.    Fint,  ke 
^  muflt  assign  and  prove  some  oAer  mfteDtioB ;  and,  $eeimikij 

*  he  must  also  prove  that  the  intentioa  so  alleged  by  Un  wa§ 

*  folly  understood  by  the  other  party  to  the  ooatraet)  at  th 
^  time  it  was  entered  into.    For  sorely  it  cannot  be  Npnedt- 

*  ed  as  the  law  of  any  evrilised  eoantiy,  that,  m  sodi  a  tran* 

*  action,  a  nrnn  sbaB  nse  woi^  expresslire  of  serious  ia* 

*  tentions,  and  shaB  yet  be  afterwards  at  liberly  i»  anr  a 
<  private  intention,  reserved  in  his  own  breast,  to  void  a  osa- 

*  tract  which  was  differently  nnderstood  by  the  p»ty  wi* 

*  whom  he  contracted.^  My  Lords,  if  it  were  poesiUe  to  ke^ 
llcve— and  I  do  not  believe  it — that  Uiere  was  aay  sinister  ob« 
jeet  in  view  when  these  letters  ware  written,  I  say  it  woiM 
not  avail  the  defender ;  fer  the  qoestion  is,  What  impreseioa 
did  they  prodm»  on  the  lady  ?  And  if  they  did  produce  sudi 
an  impressicm  as  indicated  a  pufe  and  virtofous  omon,  he 
cannot  be  permitted  to  say  that  he  did  not  mean  them  to  iem 
understood.  My  Lord,  when  I  pot  the  qae6ti<»i,  Wh^  wm 
the  understanding  of  this  woman  when  the  eonnexion  took 
place  with  the  defender  ? — ^what  was  the  contract  then  enteral 
into  ? — when  I  put  that  question  t6  myself  as  a  jorynao,  I 
cannot  hesitate  as  to  the  answer.  I  cannot  beKeve  that  she 
entered  into  it  as  an  illicit  amour.  It  is  contrary  to  huina 
nature  to  suppose  so.  Whatever  efl^  it  may  have  in  fanr  if 
a  different  question ;  but  I  am  satisfied'  that  die  must  haye 
entered  into  it  with  the  understandings  and  that  it  most  ban 
been  the  agreement  of  parties,  that  it  was  a  lawfol  comMximi. 

Now,  if  this  was  the  understanding  when  Ibe  connexioB 
t^ok  place,  the  next  point  is  as  to  the  appficaticm  of  the  hw; 
and  certainly  the  question  of  law  is  a  very  delicate  one.  I 
disfilte  very  much  introducing  any  thing  like  uncertainty  iirto 
the  law  of  this  country  on  any  point,  more  especially  on  a> 
important  a  one  as  that  of  marriage.  But  yet,  my  Lord,  toj 
impression  of  the  evidence  is  such,  that  I  do  not  find  nracb 
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^Aealtf  in  tpplying  the  lair  to  this  cam.    I  have  always  un-  9  Jnlj  188<> 
dopstood  thai  there  are  no  precise  formal  words  necessary  to    '^  »  ""^ 
constitute  a  promise  of  marriage  per  rerha  de  praesenti,  which  «  ^ff  Snt«I«ti^ 
is  of  itself  not  a  marriage,  but  only  induces  an  obligation  to      _- 
sokmnize  narriageu     It  appears  to  me  that  the  decision  in  the  ^^^f^^  ^'^ 
of  Lindsay  must  have  been  founded  on  this  principle,  and 


Aat  this  has  been  the  principle  of  the  law  of  Scotland  ever  Opinion  of 
since  Ae  case  of  Grierson,  and  the  other  case  in  17^5 — that  it 
10  eoough,  without  any  precise  form,  that  it  is  made  out  a  pro- 
mise was  given.  It  appears  to  me  that,  if  the  case  of  Lindsay 
was  wdl  decided,  it  is  impossible  to  doubt  in  this  case.  I 
canot  think  that  the  reference  there  to  the  chapter  in  the 
Bible  about  marriage  was  so  clear  and  direct  as  the  expres- 
sions we  have  in  this  case ;  and  I  cannot  approve  of  the  deci- 
rion  in  the  case  of  Lindsay,  if  I  disapprove  of  the  decision  of 
the  CommiBsaries  in  this  case.  I  can  see  that  it  is  often  difll-' 
colt  to  distingnish  between  a  course  of  seduction  and  a  promise 
of  marriage  subsequente  copula.  It  may  be  observed,  however, 
that  it  is  a  dangerous  engine  of  seduction  to  talk  of  marriage 
at  all ;  and  it  can  be  of  no  use,  except  to  induce  the  female  to 
yield ;  and,  if  in  place  of  vague  and  general  remarks  upon 
marriage  in  general,  ajqplicable  to  other  parties,  they  sififlj 
these  expressions  to  themselves,  I  should  find  it  difficult  by  the 
law  of  Scotland  to  say  that  marriage  was  not  established.  This 
is  just  the  dHFerence  between  the  present  case  and  that  of  Lind* 
say.  llie  parties  there  were  speaking  of  marrii^  no  doubt, 
but  they  were  q>eaking  of  it  with  reference  to  other  parties ;  but 
here  the  expressions  are  not  about  other  parties,  but  about  the 
parties  themselves ;  and  in  one  of  the  letters  he  says  that  she  is 
his  wife.  I  shall  not  say  much  on  that  letter,  however,  although 
I  agree  with  your  Lordship  in  the  remarks  you  have  made  upon 
it ;  bvt  I  say,  in  the  other  letters,  he  makes  a  declaration  in  hit 
own  case,  which  must  have  been  understood  as  a  promise  ot  mar« 
riage,  and  that  is  followed  by  intercourse  and  the  Urth  of  two 
children*  I,  therefore,  am  of  c^inion  wid»  your  Lordship,  that 
the  Commissaries^  judgment  is  well  founded.  I  have  not  found 
any  case  in  which  a  different  doctrine  has  been  sanctioned, 
unless  it  be  the  case  of  Hyslop,  which,  however,  I  may  say,  I 
think  is  at  least  a  doubtful  decision.  I  shall  not  detain  your 
Lordship  longer  by  fiirther  remarks.    It  i^pean  to  me,  on 
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0  July  1880.  ^0  whole,  that  the  Commlflsaries  have  decided  ao^^iding  to 

^—  X  — '     the  principles  of  the  law  of  Scotland,  and  that  this  hill  of  ad* 

Campbell,  &c  vocation  should  be  refused. 
«.  HonjinAii. 

/pu^aTuj  atki       i,ord  Cringletie — M7  Lords,  it  would  be  extremely  wrong 
'  in  me,  after  what  I  have  heard,  to  take  up  the  time  of  the 

Opinion  of  Court  in  delivering  my  opinion.  I  perfectly  agree  in  the 
opinion  which  your  Lordship  has  just  heard  delivered,  and  in 
that  of  your  Lordship,  with  every  word  of  whidi  I  concur. 
My  Lords,  I  may  merely  remark,  that  it  is  exj^essly  libdled 
in  the  summons  that,  the  defender  did  promise  to  many  the 
pursuer.  There  is  at  the  bottom  of  page  4th  of  the  advoca^ 
tion  the  most  complete  libel  of  a  promise  of  marriage.  And 
then  in  the  conclusion  of  the  summons,  she  says^  '  That  from 
^  biCtA  and  circumstances  which  will  be  proved,  it  will  apiK^ 
'  that  they  are  married  persons,  husband  and  wife.^ 

In  his  correspondence,  when  he  talks  of  the  connexion  con- 
tinuing to  be  the  same,  how  can  that  be  if  they  were  not  mar- 
ried? 

As  to  the  word  wife,  which  is  said  to  have  been  superin- 
duced, I  must  say  that  Il^ave  ^es  as  well  as  an  engraver  has  ; 
and  I  have  looked  at  that  letter  earnestly  and  attentively ;  and 
I  do  think  that,  if  any  alteration  has  been  made  on  it,  it  has 
been  made  by  the  person  who  wrote  it.  That  is  my  impression ; 
and  I  am  sure  of  it— that  is  more.  Writing  is  not  to  be 
criticised  in  the  way  which  has  been  fcdlowed  by  the  engravers ; 
but  it  is  by  a  general  look  at  the  character  and  appearance  of 
the  writing— that  is  the  way  in  which  it  is  done  by  a  judge. 
They  do  not  enter  into  a  minute  scrutiny  of  the  strokes,  and 
a  minute  examination  of  each  turn.  Suppose  any  one  weie 
asked  about  my  hand-'Writing  in  this  Court,  nobody  wouU 
look  at  an  M,'an  ^  f,^  or  an  ^  e,^or  an  ^  r,^— it  is  by  the  general 
appearance  that  every  man  judges. 

I  will  shew  any  body  in  this  very  letter,  who  chooses  to 
look  at  it,  an  ^  f,^  precisely  identical  with  that  which  occurs  in 
the  word  ^  wife.''  The  engravers  say  that  other  parts  of  the 
letter  have  been  gone  over  as  well  as  this  word.  Would  you 
say  that  the  pursuer  did  that  too  ?  Would  you  stultify  her  when 
therB  was  no  occaiuon  for  it  ?  That  part  <rf  the  engravers^ 
testimony,  however,  would  go  to  prove  this.  Furthainore» 
I  think  it  is  in  perfect  consistency  with  the  previous  promise 
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of  marriage,  and  inth  the  rot  of  tbe  letter  itself.    Itistbeoaly  t  jufyimm 
letters—which  ia  a  curiosity— in  which  he  says,  *  I  dread  it  being    '  ■■'■  y  ■— * 
*  discovered."  Now,  I  would  like  to  know  why  he  dreaded  dis-  f^gP^^f^ 
coyery  of  this  more  than  the  other  letters.    It  would  be  a  dis-      .«_ 
oovery,  to  be  sure,  that  he  was  married,  if  it  fell  inta.his-^^f****^*** 
&ther"s  or  mothers  hands,  if  the  word  wife  was  there ;  but  what      '\ 
do  you  see  in  the  letter,  except  that  word,  more  than  in  Opinion  of 
the  other  letters?    But  I  need  not  take  up  the  time  of  the^'"^ 
Court.    I  think  the  correspondence  proves,  not  only  that  there 
was  a  promise,  but  that  the  promise  was  held  to  be  executed. 

Lord  Justice'Clerk'^WhdiX  does  your  Lordship  say  to  thi» 
letter  ?  (to  Lord  Glenlee.) 

Lord  Glenlee — ^All  that  I  intended  to  say  was,  that  I  do 
not  profess  to  be  a  judge  as  to  who  had  made  the  vitiation, 
but  that  it  was  vitiated ;  and  being  a  vitiated  document,  it 
was  not  competent  to  found  upon  it,  or  enter  into  the  question 
how  it  had  been  vitiated. 

Lord  Justice-Clerk^-My  Lords,  if  I  were  satisfied  that  it 
was  a  forged  or  vitiated  document,  I  not  only  would  throw  it 
out  of  view  as  an  argument  for  the  pursuer,  but  would  think 
it  a  most  important  document  against  her. 

The  Court  refused  both  bills  with  expenses-  Judgment. 

Act.  Dean  qf  Foe.  (Jeffrey)  5.  Mwe.         Alt.  Cwskhum,  Monieith^  Ivory, 
John  Campbell^  W.  S.  and  Alex.  Hamilton,  VT.  S.  Agents.      F.  Clerk. 

u. 


SECOND  DIVISION* 

No.  CLXXI.  15  June  1830. 

SMITH 

against 

BANKS. 

Abbitration. — ^Expenses. — A  judicial  reference  of  the 
mutual  claime  of  parties  in  a  process^  requiring  the 
Vol.  V.  3  K 


*  This  ease  was  omitted  to  be  inserted  in  its  proper  places 
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No.  171 


15  June  1830.     authority  of  the  judge  to  be  interponed  to  the  award,  en- 
titles  the  refereey  without  express  power y  to  give  judgment 
^   for  the  expenses ,  both  of  the  process  and  reference. 


Smith- Ok 
Bankg. 


AriitraHon* 
Expense*. 


Judgment 


The  claimants  in  a  multiplepoinding  before  the  sheriff  of 
Lanarkshire,  in  reference  to  an  arrested  fiind  of  L.12,  entered 
into  the  following  judicial  reference : — ^  The  parties  to  Uiis 

*  competition  being  of  opinion  that  the  questions  involved  in 
^  it  are  a  more  fit  subject  for  extrajudicial  discussion  than  for 

*  written  pleadings  before  your  Lordship,  the  expense  of  which 
^  would  soon  exhaust  the  whole  subject  in  dispute,  have  agreed 
^  to  refer  their  respective  claims  to  the  sum  in  medio  to  the 
'  decision  of  John  Fleming,.  Esquire,  writer  in  Glasgow ;  and 

*  they  respectfully  crave  that  your  Lordship  do  interpone  your 

*  authority  to  this  reference,  and  to  the  award  that  Mr  Fie- 
<  ming  may  pronounce  under  it.^  The  arbiter  pronounced  an 
award  disposing  of  the  fund  in  medio,  and  finding  one  of  the 
parties  liable  in  the  expenses  incurred  both  in  the  multiple- 
poinding and  in  the  reference;  and  the  sheriff  pronounced 
judgment  in  terms  of  the  award. 

The  party  found  liable  in  expenses  presented  a  bill  of  sus- 
pension, upon  the  ground,  inter  alia,  that,  as  the  reference  did 
not  contain  express  authority  to  the  arbiter  to  determine  as  to 
the  expenses,  the  award  and  the  judgment  of  the  ^sheriff  were 
both,  so  £su*,  incompetent  and  null. 

The  Lord  Ordinary  refused  the  bill ;  and  the  Court  unani- 
mously  adhered. 

Lord  Medxcyn^  Ordinary.  For  the  Suspender,  Sol^Gen,  (Hope.  J  Jemu 
Pattison^  W.  S.  Agent.  For  the  Charger,  Skene,  James  BumesM, 
Agent.        r.  Clerk. 


Digitized  by 


Google 


INDEX 

OF  THB 

PRINCIPAL  MATTERS  CONTAINED  IN  THE 
FOREGOING  DECISIONS. 


Act  or  Sederuxt,  )2th  Nov.  1825,  see 
Frocess,    No.  50,  p.  262. 

llth  July  1828,  see 

Process.    No.  17,  p.  102.  No.  60,  p.  299. 
No.  143,  p.  725. 

Abjudication  ik  implement,  see  Rank* 
itiff  and  Sale.     No.  160,  p.  807. 

ANNUAL.a£NT.~A  partner bciiig  debtor  to 
the  compsioj  at  its  dissohitiou  in  conse- 
sequence  of  his  over  drafts,  triennial  ac- 
cumulation of  interest  was  allowed  till 
the  final  settlement  of  the  debt,  it  hav- 
ing been  the  practice  of  the  company  to 
include  interest  in  the  annual  balance  of 
the  partners*  accounts,  and  there  being 
large  outstanding  debts  due  by  the  com- 
pany, and  loans  obtained  in  the  course  of 
winding  up  its  affairs,  with  which  the  in- 
terest was  annually  accumulated.  No.  11. 
Slair  V.  Rtusetty  ItUhNov.  1820,  p.  78. 

A  widow  having  gratuitously  become 
bound  to  pay,  out  ofthe  surplus  rents  of 
her  own  separate  estate,  the  deficiency 
of  her  husbandV  debts,  u^x^n  a  calcula- 
tion tliat  this  would  be  accomplished 
withui  a  s])ecified  period  ;  and  it  having 
been  found  that  this  obligation  was  not 
thereby  limited  in  point  of  time,  but 
continued  till  the  whole  ofthe  debts  were 
paid — found  that  the  obligation  covered 
the  interest  as  well  as  the  principal  sums. 
No,  48.  RundeU  Bridges^  and  Hundel  «• 
Lady  Montgomeriey  VMh  Jan.    1830,  p* 


A]iBiTiLATiOir..«-A  judidal  reference  of 
the  mutual  claims  of  parties,  in  a  pro- 
cess requiring  the  authority  of  the  judge 
to  be  interponed  to  the  award,  entit&8 
the  referee,  without  expre.-^  jwwer,  to 
give  judgment  for  the  expenses  both 
of  the  process  and  reference.  No.  171» 
Smith  V.  Banksy  15  June  1830,  p.  869. 

Abaestment.— An  arrestment  in  the 
hands  of  a  person  appointed  by  the  heri- 
tors of  a  parish  to  collect  and  pay  away 
a  fund  for  defraying  the  expense  ol'buUd- 
ing  a  church,  used  by  a  creditor  of  the 
tradesman  with  whom  the  heritors  con- 
tracted, is  competent.  No.  53.  MilcheU 
and  Beiiv,  HogU  Tiuslee^  15  Jan.  1830, 
p.  276. 

See  Prescription.  No.  54,  p.  275. 
See  Process.  No.  63,  p.  314. 
An  heritable  subject  being  conveyed 
by  an  ex  facie  absolute  title,  qualified  by 
an  agreement  that,  upon  ])aymcnt  of  a 
debt  due  by  tlie  disponer,  the  disponee 
should  re-convey,  or,  in  case  of  a  sal^ 
assign  any  security  U^ken  by  him  for  the 
price  5  aiid  the  disponee  having  sold  the 
subject,  and  taken  a  bill  in  his  own  name 
for  part  of  the  price,  and  declared  this 
sum  a  real  burden  on  the  subject — on 
arrestment  used  in  the  hands  of^the  dis- 
ponee, beibre  pavment  of  the  bill,  by  the 
purchaser,  as  creditor  of  the  original  dis- 
poner,  is  a  competent  diligence  to  attach 
the  surplus  of  tue  price  after  satisfying 


See  Foreign. 
VOi.  V. 


Ko.  71,  p.  352. 
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the  disponee'fl  debt    Ifo.  79^    Camerw^ 
V,  M''£wan^  4  Feb,  1830,  p.  3d7. 

It  13  not  competent  for  n  partj  who 
has  consignc<l  money  in  the  hands  of  the 
Clerk  of  the  Bills,  in  oi'der  to  obtain  the 
piissing  of  «  bill  of  suspension  or  advoca- 
tion, to  nn*est  the  consi^ed  nwi^y  on. 
the  dependence  of  an  action  of  cUui^ges.. 
No.  82.  CiahiU  V.  ffamliwi,  10  Feb. 
1030,  p.  803. 
AflsioKATioK,  see  Tack,    No.  108,  p.  49$^ 


BAKKRvrf ,  see  TiUe  to  Punm,    IfOk  i1^  p. 
69.      ^ 

An  application  to  the  Court  by  an  in- 
terim  factor  on  a  sequestrated  estate  for 
an  interdict  against  the  Postmaster-Ge- 
fieral  and  his  deputies,  to  prevent  them 
fh)m  forwarding  to  the  bankrupt  foreign 
letters  appearing  to  contain  i-euiittvnceii 
and  for  an  order  on  t!ie  Postmnster-Gene- 
ral  to  deliver  such  lettera  to  the  Victor, 
found  to  be  incompetent.  No.  10.  jRo- 
.    beri  Ure,  petitioner,  18  I^ov.  1829,  p.  72- 

A  certain  number  of  creditors  of  a 
party  who  had  become  insolvent,  having, 
at  a  n\eeting  called  by  him,  agreed  to 
take  back  tlie  goods  furnished  by  them- 
8el\4cs  respectively,  under  certain  condi- 
tions ;  and  this  having  been  done  nccer- 
•  dlngly — ^lield,  in  an  action  at  the  instance 
of  a  cretlitor  w^ho  had  not  been  called  to 
the  meetmg,  that  these  parties  were 
liable  to  replace  the  goods  or  their  value, 
or,  in  default  thereof,  to  i)ay  the  debt 
due  to  the  pursuer.  No.  25.  Ctatrfird 
9,  Black  and  oiliers^  2  Dec.  1820,  p.  143. 

The  trustee  upon  a  sequestrated  es- 
tate of  a  banknipt  comj)any,  beinjj  also 
ti*ustee  on  the  estates  of  the  individual 
partners,  having,  in  that  character,  up- 
lifted and  discharged  a  bond  due  to  one 
of  the  partners,  a  portion  of  which  he 
was  bound  by  an  arrangement  to  ^lay 
over  to  ihe  creditors  of  another  company, 
of  which  also  the  bankrupt,  his  coii- 
stitueut,  was  a  partner ;  anu  having  died 
insolvent  without  making  this  payment 
•^ound,  that  the  creditors  of  the  second 
company  have  no  claim  against  the  es- 
tate OL*  tlie  fii*st  company,  but  only 
against  the  representatives  of  the  trus- 
tee and  the  estates  of  the  individual  part- 
ners, for  the  share  of  the  bond  which 
ouglit  to  have  been  paid  to  them,  the  es- 
tate of  the  first  company  not  having  re- 
ceived more  than  its  own  share  or  the 
money.  No.  26.  Dennistoun  «.  New- 
bigffing,  2  Dee,  1829,  p.  147. 

The  proper  remuneration  to  whkh  a 


trustee  on  a  sequestrated  estate  is  eo* 
titled^  is  a  commission  on  the  funds 
realized,  however  small  the  amount.  No. 
29.     Boax  V.   Ctaiff*t  CredUart,  3  Dee. 

1829,  p.  157. 

A  clicchaf|^  having  been  obtained  bj 
a  Bejfruestrated  banknipt  upon  a  report 
by  tfie  trustee,  and  after  tne  statutory 
Intimations — ^found  to  be  incompetent 
for  an  individual  creditor  to  challenge 
the  decree  in  an  action  of  reduction, 
upon  grounds  which  miffht  have  been 
stated  at  Uie  time  the  decree  was  pro- 
nounced ;  such  objections  being  held  to 
be  competent  and  omitted.  No.  33.  Bn~ 
chanan  v,  Dtmlofi  and  King^  8  Dec  1829, 
p.  16a 

In  the  reduction  of  the  last  of  several 
renewals  of  a  bill  granted  for  the  whole 
amount  of  a  debt  by  a  bankrupt  judicial- 
ly discharged  on  a  composition,  the  alle- 
gation that  the  bills  Were  obtained  in 
consequence  of  <  threats,  dunnings,  and 
imijoi-tunities,*  found  irrelevant.  No. 
52.  Sutherland  v.  M'Kay,  14  Jan,  1830. 
p.  265.. 

See  Cautioner,  No.  68,  p.  203.  Ko* 
137,  p.  676. 

A  personal  protection  granted  to  a 
bankrupt  in  a  secjuestRition  does  not 
reach  diligence  on  a  decree  of  protesta»> 
'  tion  against  him  for  not  calling  a  suro- 
roons  at  his  instance  after  the  award  of 
sequestration,  although  the  execution  of 
the  sunnnons  was  previmis  thereta  No. 
64,  Lowe  t.  Menxiety  22  Jan,  1830,  p. 
318. 

A  trustee  !h  a  sequestration  piursoiog 
the  creditors  for  his  expenres,  is  not  en- 
titled to  come  amiiii^t  a  single  creditor 
without  calling  the  others,  but  must,  in 
the  general  case,  make  all  the  crediton 
who  iiave  ranked  defenders  in  the  action. 
No.  65.      Johnston  v,  Amotty  23  Jan, 

1830,  p.  320. 

A  contract  being  entered  into  for  the 
sale  of  a  certain  subject  fbr  a  price  to  be 
paid  at  a  future  period ';  but  the  piioe, 
instead  of  being  then  paid,  having  been 
imputed,  by  aii  agreement  between  the 
parties,  towards  the  extuiction  pro  tanto 
of  a  much  larger  debt  due  by  the  seller 
to  the  purchaser,  and  a  conveyance  fol- 
lowed hy  inteftnient,  bearing  to  be  in 
implement  of  the  contract,  having  there- 
after been  granted  within  60  days  of  the 
bankruptcy  of  the  seller — held,  that  this 
'  conveyance  was  not  reducible  under  the 
statute  1696,  c.  8.  No.  09.  Cransimm 
and  Andenan  v.  BoiUinef  2  Feb^  1830,  p. 
338.     ^  ^ 
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See  JurUdieHon,  Ko.  68^  p.  995,  No. 
lei,  p.  473. 

Sequestmtion  granted  at  the  instance 
of  a  cradilor,  although  the  bankrupt  had 
ceased  lo  carrj  on  trnde  lor  nine  years, 
and  the  debt  of  the  petivioning  creditor 
had  been  contracted  before  the  bankrupt 
had  commenced  trade,  who  alleged  that 
no  debt  iacurred  by  him  while  ne  was  in 
trade  wm  due.  No.  124.  Granl  v.  Bail- 
lie,  20  May  1890,  p.  6021. 

Certain  creditors  of  a  bankrupt  bavlag 
by  a  mandate  authorised  a  party  to  at- 
tend the  meeting  j  of  the  banKrupt's  cre- 
ditors, to  be  held  at  a  particular  place, 
and  to  vote  and  act  tor  tlicir  interest ; 
and  it  beiug  rosolr cd  on  at  some  ox' those 
meetiiigs  to  carry  on  the  business  in 
which  the  bankinipi  had  been  engaged ; 
and  it  being  also  resolved  at  subi>eqaent 
meetings,  held  at  other  places,  to  make 
purchases  of  materials  for  that  purpose, 
in  all  which  tlie  mandatary  concurred— ^ 
held,  that  the  inandants  were  bound  by 
those  proceedings,  and  liable  singuli  in 
flolldiim  to  the  seller  for  ihe  price.  No. 
120.  Reid  v.  Lord  Douffiag  and  Starky 
25  May  1830,  p.  615. 

The  heritable  eetate  of  a  bankrupt 
having  been  sold  by  the  trustee  in  his 
sequestration  under  articles  of  roup,  by 
which  the  trustee  became  bound  to  give 
a  valid  disposition  to  the  lauds,  contain- 
ing receipt  and  discliurge  for  the  j)rice ; 
while  it  was  further  declared,  that  the 
purchasers  should  ralisfy  themselves  of 
the  validity  of  the  titles  o€bred,  and 
should  not  be  entitled  to  withhold  pay- 
ment of  the  price,  or  any  part  tliei*eof, 
on  the  pretence  of  any  defect  or  insuffi- 
ciency m  the  titles,  or  on  pretence  of 
seeing  to  the  application  oCtlie  price  ;  and 
the  trustee  havhig  txcconli^igly  received 
payment  of  the  price,  Pud  v.iixcxl  the 
same  up  with  thc.i-est  of  the  bankrupt's 
estate ;  and  having  auerwra-ds  become 
bankrupt,  and  been  removed  from  his 
office,  and  being  discharged  by  tlie  new 
trustee — found,  that  the  new  trustee  was 
bound  either  to  disencumber  ihe  herita- 
ble estate  of  n  debt  v/itli  which  it  v/as 
burdeuetl,  or  to  refund  ^Kirt  of  tlie  price 
to  enable  the  purchaser  to  do  so.  *  No. 
132.  Moir  and  others  «.  PayJt^  27  May 
1830,  p.  651. 

A  part}'  having  delivered  over  goods 
to  his  brotlier  and  brother-in-law  in  re- 
lief of  a  myment  made  by  them  under  a 
cautionary  obligation  for  a  cash  account 
with  a  bank;  and  havuig  four  months 
afterwards  been  sequestrated..— found, 
that  the  transaction  was  not  reducible  at 
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the  Instance  of  ihe  trustee,  either  under 
the  statute  1621,  c*  18,  or  at  common 
law,  although  it  Avas  alleged  that  the  par- 
ty was  insolvent  at  the  time  the  trans- 
action was  entered  into,  but  not  Uiat 
the  cautioners  were  in  the  knowledge  of 
such  insolvency.  No.  149.  Alexander 
Ros»  V.  Hxutoih  and  Henderson^  15  June 
1830,  p.  746. 

The  funds  of  a  seouestrated  estate  be- 
ing exhausted,  and  tlie  creditoi*s  who  had 
ranked  having  ^TBiit(^  their  bill  s  to  the 
t^tee  for  their  several  proportions  of 
the  balance  due  to  him ;  tne  tiiistee 
having  given  indulgence  to  one  of  these 
creditors,  and  uilerwurds  taken  a  renewed 
bill  from  him  with  the  consent  of  the 
commissioners,  but  no  minute  to  Ihat  ef- 
fect having  been  ciitcred  in  the  sederunt 
book,  or  comminilcated  to  the  other  credi- 
tors — found  that  the  trustee  had  no  claim 
against  the  other  creditors  who  hacl  re- 
tured  their  bilk  to  make  up  the  deficieucy 
arising  from  the  sub*5equent  bankruptcy 
of  the  creditor  from  whom  the  renewed 
bill  had  been  taken.  No.  164.  Cray  «. 
Greiffy  10  Jtdy  1C:J0,  p.  8^4. 
Bill  op  Exciiaxce. — ^Circumstonces  in 
which  the  holder  of  a  vitiated  bill  orex- 
chanee,  with  a  letter  of  guarantee  ])as- 
sing  from  the  objection,  was  held  to  have 
lost  theright  of  relief  against  the  drawer, 
in  consequence  of  his  not  having  inti- 
mated the  refusal  to  accept  a  second  bill 
to  the  same  amount,,  drawn  u)H)n  the  same 
party  by  the  drawer  of  the  first  bill.  No. 
21.  SmUh  V,  Wrighly  26  Nov.  1829,  p. 
131. 

See  CauUoner^  No.  72,  p.  85.3, 

An  indorsee  of  a  bill,  after  recovering 
payment  from  the  accentors,  havingi>een 
sued  by  the  indorser  lor  pjrt  of  llse  mo- 
nevn  en  the  alle^tion  ih;>t  the  bill  \vaa 
indorsed  on  condition  only  that  the  ba- 
lance was  to  be  retained  in  extinction  of 
a  debt  due  by  the  indoi-ser — a  judicial 
examination  of  the  iudorc^ee  before  dos- 
ing the  record  found  comjietent.  No.  89. 
Lyon  V,  Fell  and  oUtert^  16  Feb.  18^0,'  p. 
428. 

In  an  action  on  a  prescribed  bill,  on 
which  there  were  markings  of  pm-tial  py- 
ments,  after  the  six  years,  by  one  ot  the 
acceptors,  the  other  acceptors,  while 
pleading  prescription,  having,  in  their 
defences,  stated  that  they  were- merely 
cautioners  for  Uie  principal  acceptor, 
and  having,  on  a  refecence  to  oath,  ad- 
mitted their  t;ignatures  to  the  bill,  and 
that  they  had  never  paid  any  of  the  con- 
tents— ibund  that  they  wei-e  liable  for  the 
debt,  although  they  stated  in  their  oaths, 
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.  that  ther  did  not  consider  tbfttthej  were 
owing  any  part  of  the  sum  contained  in 
the  bill,  ami  had  received  no  value  for  it. 
!No.  104.  Strang  v.  Wilson  and  Aitkenm 
head,  3  March  1830,  p.  408. 

See  Oath,  No.  128,  p.  628. 

See  Foreign,  No.  142,  p.  720. 

Probable  ground  being  shevirn  scripto 
of  the  drawer  of  a  bill,  and  chiefly  from 
accounts  rendered  by  him,  that  he  ac- 
quired it  in  the  course  of  transactions  in 
which  he  was  engaged  as  the  acceptors* 
agent,  nnd  that  the  question  of  onerosity 
would  dej)end  on  a  general  accounting 
between  the  parties ;  a  bill  of  suspen- 
sion, at  the  acceptors'  instance,  was  pas- 
sed without  caution,  with  a  view  to  such 
accounting  before  determining  whether 
he  must  refer  to  oath.  No.  15C.  Johru 
eton  V,  Carruihere,  19  June  IKSO,  p.  793. 
Bu&oH  Royal — Found  that  the  magis- 
trates of  a  royal  burgh  had  a  title  to 
levy  petty  customs  on  potatoes  imported 
into  the  royalty  for  siile,  though  not  ex- 
posed in  the  market  place,  and  not 
Known  as  an  article  of  food  at  the  date  of 
the  grant  of  customs  in  favour  of  the 
burgh.  No,  75.  Tlill  v.  Magistrates  <(f 
Edinburgh,  4  Feb.  1830,  p.  3G8. 

See  King,  No.  91,  p.  436. 

See  Pi-ocess,  No.  109,  p.  520, 

I.  The  set  of  a  burgh  having  provided 
that,  in  case  the  Dean  of  Guild  elect- 
ed by  the  guildry  shall  not  produce  legal 
evidence  of  his  qualification  in  the  meeu 
Ing  of  the  council  appointed  to  receive 
him  after  his  election,  the  council  shall 
Immediately  elect  a  dean  in  place  of  him, 
who  has  so  failed  to  take  his  seat — found 
tiiat  the  council  was  obliged  to  follow 
this  rule  strictly,  and  elect  a  dean  of 
guild  themselves,  in  vii*tue  of  the  powers 

■  so  conferred  upon  them,  but  that  they 
were  not  entitled  to  judge  of  the  merits 
of  a  contested  election  in  the  guildry, 
and  to  declare  that  another  candidate  for 
the  office,   different  from  him  who  ap- 

■  peared  before  them  as  the  person  elected, 
but  who  fiiiled  to  produce  evidence  of  his 
qualifications,  was  duly  elected  by  the 
guildry.  II.  In  a  competition  for  an 
office,  where  one  of  the  candidates  lies  un- 
der a  disqualification  which  is  not  known 
to  the  electors,  nor  stated  before  the 
votes  are  given,  if  he  have  an  apiMirent 
nipjority,  the  votes  given  for  him  are  not 
held  to'be  thrown  away,  to  the  effect  of 
giving  the  election  to  the  next  candi- 
date, but  that  there  must  be  a  new  elec- 
tion.    No.  113.     Kay  and  Morion  v.  Ma~ 

'  gistrates  qfJDimdee^  9  March  1830,  p.  549. 


Se«  TUh  to  Purtw^JSo.  ISl,  p.  64& 
I.  A  summary  complaint  by  a  burrii 
incoiporation  to  the  miigistrates  of  the 
burgh,  found  competent  lor  trying  the 
question,  whether  the  exercise  of  a  par- 
ticular branch  of  trade  by  unfreemen  be 
an  encroachment  on  the  exclusive  privi- 
leges  of  the  era  It.  II.  An  iiicorporaiJon 
may  require  the  entiy  of  persons  exer- 
cising one  of  its  trades,  although  none  of 
the  members  of  the  craft  do  memselves 
carry  on  that  particular  trade.  Na  146L 
Hammermen  of  Edinburgh  t>.  Simpttm  aad 
Graham^  9  June  1830,  p.  735. 
See  Jurisdiction^  Na  148,  p.  742. 


Cautioner.— .A  cautioner  in  a  bond  of 
presentation  found  not  liable  for  the  debt 
in  the  bond,  for  not  presenting  his  debtor 

Erecl'^ly  at  the  time  fixed,  the  debtor 
aving  been  at  the  place  appointed  about 
half  an  hour  before  the  time,  and  return- 
ed within  half  an  hour  after  it,  the  credi- 
tor  having  refused  to  wait ;  and  after- 
wards when  the  cautiouer  informed  him 
that  the  debtor  wius  ready  at  the  place 
appointed  to  abide  the  diligence*  having 
reiused  to  put  tlie  diligence  in  execution, 
on  the  ground  tliat  the  time  of  present- 
ment was  {Kissed*  No.  22i>  M''G<nran  v, 
Ndsmi,  27  Nov.  1829,  p.  134. 

A  curator  bonis  having,  after  the  ex- 
piry of  his  curatory,  iuti'omitted  with 
the  funds  as  one  of  several  trustees,  and 
having  afcerwards  become  bankrupt — 
foimd,  notwithstanding  of  the  introiais- 
sion  of  the  trustee**,  and  a  dehiy  of  fiv« 
years,  that  the  cautioner  was  liable  for 
the  balance  due  by  the  curator  boms  at 
the  termination  of  the  curatory.  No. 
32.  Morelaiid  v.  Sproi,  4  Dec,  'l829.  p. 
166. 

A  cautioner  paying  a  debt*  and  tak- 
Ing  an  assignation  to  the  bond  for  the 
purpose  of  securing  his  relief  against  his 
co-cautioners,  comes  in  place  of  the  cre- 
ditor ;  and,  if  he  afterwards  give  time 
to  the  debtor,  or  part  with  any  separate 
security  which  he  held  from  him,  the 
co-cautioners  wUl  be  liberated  from  their 
liability  to  relieve  him.  No.  49.  Vouia^ 
mm  V.  Hume,  12  Jan,  1830,  p.  24?. 

A  cautioner  for  a  trustee  on  a  seques- 
'  trated  estate  is  absolved  from  his  obliga- 
tion where  the  commissioner  or  creditors 
have  neglected  to  enforce  important  sta- 
tutory regulations  for  preventing  misap- 
plication of  the  trust  funds.  No.  5& 
Mein  o.  HartUe^s  Eepreteniativesy  19  Jan», 
1830,  p.  293. 
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Bee  f9^arrandh0^  No.  67,  p-  92S, 

A  cautioner  for  the  acceptor  of  a  bill, 
alleged  to  have  been  granted,  in  the  g^reat- 
erpart,  tor  the  drawer's  accommodation, 
having  paid  the  contents  to  an  indorsee, 
is  not  entitled  to  an  assignation  against 
the  dratrer  of  the  bill,  and  diligence  rais- 
ed upon  it,  although  the  agent  of  the 
indorsee,  upon  receiving  payment,  liave 
bound  his  constituent  to  execute  an  as- 
signation  to  the  debt  and  diligence  ge- 
nerally. No.  72,  Johmton  v>  Mobert9on, 
2  Feb,  1880,  p.  353. 

A  cautioner  does  not  lose  the  benefit 
of  the  septennial  limitation  introduced 
by  the  statute  1695,  c.  6,  by  acknowledg- 
ing intimation  of  an  assignation  of  the 
bond,  paying  interest  for  some  vears  to 
the  assignee,  and  drawing  a  cuvideud 
from  the  bankrupt  estate  of  the  princi- 
pal debtor,  after  he  was  legally  liberated 
from  his  cautionary  obligation  by  the 
lapse  of  the  statutory  limitation ;  all 
these  things  having  been  done  by  hiin 
when  he  was  in  ignorance  of  his  legal 
rights,  and  not  having  tliereby  ii\jared 
or  impeded  the  recourse  of  the  creditor 
against  the  principal  debtor.  No.  79* 
SeoU  V.  VuUle,  9  Feb.  1830,  p.  382. 

A  cautioner  in  a  bond  of  presentation 
may  be  required  to  produce  the  debtor 
after  final  judgment,  and  previous  to  the 
time  for  extract.  No.  8}).  Lyon  v.  Fell 
and  others,  16  Feb,  1830,  p.  428. 

The  cautioners  of  a  bant:  agent  released 
generally  iirom  their  obligation,  i^ere  the 
bank  had  failed  to  communicate  to  them 
the  true  situation  of  the  agent  when  the 
bond  was  granted }  where  tliey  had  al- 
lowed him  to  carry  on  trunsoctions  in 
violation  of  instructions,  and  in  contra- 
vention of  the  public  law;  and  when 
they  had  been  aware  that  he  had  been 
guilty  of  imprudence  and  mismanage- 
ment without  uiafeiiig  the  cautioners  ac- 
quainted with  his  connnct,  allhough  they 
had  Frcqirjutly  remonstrated  xnlh  him 
on  the  subject.  No.  116.  Kerr  and 
Johnstone  v,  John  BeU  and  others^  12  May 
1830,  p.  566. 

Where  a  creditor  obtains  heritable  se- 
curity from  his  debtor  ;  and,  at  the  same 
time,  the  personal  obligation  of  a  cao- 
tiener,  he  is  under  an  implied  obligation 
to  render  bis  own  title  complete  for  the 
cautioiicr*s  relief,  so  that  ii  the  security 
be  impaired  by  the  creditor's  neglect, 
the  cautioner  will  be  released.  No.  137* 
Stone  V.  Caimie,  3  June  \t\30,  p.  076. 

A  joint  stock  banking  ccrnpany  having, 
by  the  contract  of  coponii^ry,  4  lien  ovet 


the  shares  of  each  individual  partner  for 
the  balance  of  his  account  with  the  bank, 
and  having  allowed  a  share-hoi der  to 
dispose  of  ills  shares  without  previouslj 
settling  his  account — found  that  they 
had  not  thereby  lost  recourse  against  his 
cautioners  in  a  cash  cre<lit.  No.  136. 
Macartney  v.  M'Kenzie^  4  June  1830,  p. 
682. 

A  letter  of  credit  to  a  banker,  binding 
the  granter  to  repay  the  over-dralls  of 
a  party  on  his  cwsh  account,  in  case 
he  failed  to  do  it,  found  to  cover  a  series 
of  operations  continued  for  many  months, 
and  not  to  be  confined  to  the  first  ad- 
vances which  had  been  subsequently  re« 
placed  by  the  debtor  himself.  No.  139. 
Sir  IViliiam  Forbes  and  Co.  «.  Duudas^  4 
June  1830,  p  688. 

Clause,  see  Patronage^  No.  122,  p.  597* 

Competition,  see  ^ur^i^  Royal,'So,  113, 
p.  549. 

CoKDiCTio  IJTDEBITI,  866  Bankrupt,  No. 
52,  p.  264. 

Circumstances  in  which  it  was  held 
that  a  right  of  action  for  recovering  sums 

.  which  had  been  unduly  demanded,  was 
barred  by  acquiescence  and  homologation* 

.  No.  130.  DLtojis  V.  MonkUakd  Canal  Co, 
27  May  1830,  p.  639. 

CoMPEKSATioM,  see  Ineurancey  No.  103,  p. 
482. 

COSIPETENT    AND    OmITTEB,   866    Batik* 

rupt.  No.  33,  p.  168. 

CovDiTioif  (si  sike  LiBERis)  866  Implied 
Will,  No.  123,  p.  603. 

CuAATon  AD  Litem — An  action  having 
been  raised  in  name  of  a  married  woman 
for  reducing  her  £ither*s  settlement ; 
and  thelaw-ugeut  having  been  appointed 
her  curator  ad  litem,  iu  absence  of  her 
husband,  who  hud  deserted  her  and  was 
abroad ;  and,  in  the  course  of  tlie  ac  tlon, 
a  power  of  attorney  having  been  seat  to 
this  country  by  the  kuNband,  but  not 
produced  in  process,  and  the  husband 
naviug  retui-ned  to  this  country  for  a 
short  time,  during  which  he  gave  direc- 
tions as  to  the  business  bim'-.eU';  theagent, 
who  was  also  curator  ad  litem,  having 
raised  an  action  for  payment  of  his  ex- 
pensesi  both  against  the  wife  and  the 
nusband—^founu  that  the  wiie  was  not 
liable  in  these  expenses,  except  in  so  fiir 
as  related  to  the  heritable  property 
which  belonged  to  herself.  No.  134. 
Brown  v,  Graham,  28  May  1830,  p.  657* 

CuBAToa  iloNis,  see  Cautioner^  No.  32,  p* 

.  166. 

D 

Bxatu-Bko,  see  Property^  Np.  89,  p.  422, 
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A  ptrrty  having  conyeyed  her  whole 
reol  aiid  personal  property,  by  ft  trust- 
desd,  for  cei-tain  pini)Oi»es,  with  <Urec- 
tioii;;  to  the  trustees  to  iny  t!ie  residue  to 
Buch  iKjr  jons  as  she  shouiU  direct,  by  any 
writhig  under  hei'hnnd ;  '•  ami,  in  defkult 
^  of  my  making  such  writing,  or  gi^ii^ 

*  direction*;  in  writing,  then  to  pi^  over 
'  the  .said  residue  to  and  among  my  next 

*  oK  kin  ;*  and  having  thereatlerj^  while 
on  dea1h>bed,  executed  a  deed,  ducctiug 
tlie  residue  to  be  dividetl  among  other 
parties — ^held  that  the  heihMtt-hiw  were 
barred  fixmi  dinlienging  Uie  hitter  deed, 
on  the  head  of  death- bed,  from  waiit  of 
interest,  on  the  gi'ound  tluit,  if  it  should 
be  set  aside,  the  default  would  thereby 

•  be  oc«tsioneil  by  xth\vh  the  next  ot  kin 
were  to  succeeil  I'nder  tlie  formci*  ciesd. 
No.  112.  Ker  «.  Vanffhan  attd  lOhert^  0 
March  1K50,  p.  621). 

POKATIO  IKTER  VIRUK  ST  ITXOILEM,    tee 

Husband  and  Wi/e^  No.  36,  p.  179. 

E 

ExcAsrBioK,  see  Propertp^  No.  136,  p»  871* 
£xPExsEs,  see  Trusi,  No.  14,  p.  01.    No, 
20,  p.  153.    No.  157,  p.  7y«. 

See  Pr^eeu,  No.  70,  p.  347«  No.  165, 
p.  828. 

See  Curator  «d  LUem,  Nob  134,  pi  6d7. 
See  Arbitration^  No.  171,  p.  869. 


Factor. — ^Power  or  a  factor  loco  tutoris 
to  renounce  a  lease  belonging  to  the 
pupil,  for  his  advantage.  I<]o.  ;j4.  Jdr$ 
B,  Warden,  8  Dee,  1829,  p.  178. 

Faciti.ty. — A  jKirty  having  executed  a 
dc?d  of  entail  in  favour  of  :ui  institute, 
and  tlie  heii-s-niale  of  hist  body ;  whom 
liiiling,  the  heivs-iualo  of  ihe  entailer's 
boily ;  whom  iiiiling,  the  lieiiT-iemale  of 
the' body  ot'tlio  insLiUUe;  whom  fiiiliug, 
heirs  to  be  named  liy  any  writing  under 
the  entailer's  hand ;  whom  lailing,  cer- 
tPiii  other  heii-s ;  reserving  a  power  to 
alter  the  succession  generally,  except 
as  to  the  1n>»titute,  and  the  lieh's^male 
and  female  oi'  hU  body,  and  tlie  heirs 
male  of  the  entailer's  body ;  and,  there- 
fore, having  made  a  deeil,  proceeding  on 
tlie  naiTative  of  the  power  in  the  entail 
to  name  heirs,  whereby  he  altered  the 
line  of  succession,  and  nomiiiatcd  heirs 
preierably  to  the  heirs  feiial?  of  ths  in* 
stitute,  aiid  to  the  othor  heir*  called  af- 

•  ter  the  sub^^titutiop  hcre<iibu&  nomiiiau- 
dis;  and  the  e-iate  hnvirg  been  pos- 
sessed for  more  t!ian  forty  years  on  the 
epUdl  alone,  containing  the  'substitution 


to  hehn  te  be  named  by  a  vtidiig  Mkr 
the  entailer's  hand,  but  without  aoj  r. 
ference  to  the  deed  of  nomiuatioa  al- 
ready executed — ruu|id  that  Uis  dad 
oC  nomination  was  a  vplid  oxcnise  if 
Utc  fitcuUy  to  iiuiie  heirs;  that  aahrfr 
called  by  it  wast  preferable  to  ta  Ur 
called  by  a  po^ttenor  subbtitutioa;  ad 
that  preicrjption  had  not  takeu  phce  » 
as  to  exdutte  tbe  jomier.  No.  6.  Sim- 
mri  V.  FottBTjUld,  1:;  Nmf.  1839|  p.  2L 

Fiah,  see  Leigacjf.^  Na  87*  p-  412. 

FoREiey.— 'A  d'Tcree  in  a  roreiga  conrtJH^ 
hehl  as  res  judicata  ogauist  t£e  lepm- 
tative  of  c  i)ariy  who,  albboogh  iaten. 
ted  iu  the  suit,  was  not  perumalfy  died 
iu  it.  :No.  7.  iZ«M  vw  M'U$d,  1<  Nm. 
1889,  p.  Ci 

A  tt'i  dcw'man  ii*  London  havios  isade 
fumisliings  to  a  Scoic!i  officer  wLodkd 
abroail,  leaving  praperty  in  Scotland  ccb- 
veyeA  m  trubt,  and  having,  at  the  eod  of 
ten  years:,  constituted  his  debt  ?giinft 
the  tnistce  in  8coU&nd--i'oiuid  tlirt,al. 
though  Ihs  defeuce  of  prescrintitfi  m 
to  be  .judged  of  r^ccoi-ding  to  toe  law  tf 
Scotland,  where  tlie  dtion  wes  bnwglit, 
and  where  the  fuude  to  be  divided  acre 
situated,  ihe  pwsuer's  claiui  for  intereft 
Upon  his  debt  v/os  to  be  rq^ted  bjr 
the  law  ofEnghuid,  aix-oidlng  tovhidi 
Eucli  cLiim  could  noi  be  6U.stained  pre- 
vious to  the  dale  of  the  decree  oTcoo* 
btitutioii.  No.  71.  IVcstmi  cw  Bfrn/k^ 
te»,  2d  I'eh.  1630,  [>.  352. 

A  pm*buer  who  had  gone  abroad,  pea* 
dcnto  Hie,  found  not  obliged  to  amMUt 
a  re(pon<tble  mandatary,  uioug!i  ukged 
thr'l  he  held  uo  prcmerty  oi-  effects  in 
thiL  country,  anc<  hcd  Ictit  it  aninio  R- 
mauendL  No.  100.  Jhmctm  9»  Dmiemi 
4  ^farci^  mSO,  p.  494. 

In  c-n  action  for  payrient  of  a  bill  ac- 
cepted by  a  Scotch  companyy  U'l  japhk 
in  X^ondon— Ibund  Utat  the  deiciice  tlitt 
the  pursuers  were  not  bona  fide  oaows 
holders  might  be  proved  by  witnes^  if 
audi  proof  were  competeut,  iu  a  siciuhr 
case,  bv  the  lav/  of  Kngland.  Ko.  I4i 
Sir  R,  C.  G/^*  and  oUterM  «.  JakuMitf  iW 
C^mpan^y  8  June  1830,  p.  7^ 

H 
Hsta  PoxTioxFar^Foiuid  thrt  the  dd- 
c^t  heir  portiouer  is  entitled  to  a  pred- 
puum,  altlioiigh  a  correct  isudal  title  to 
tlie  lauds  may  uot  liave  been  nisde  pp 
in  the  iiersou  of  any  prior  lieir  ia  the 
destination ;  and  that  an  old  tover,  si- 
though  iu  iiiins,  and  not  posaegsed  ^ 
the  proprietor  Sii  more  than  40  yei^ 
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wMk  All  ofthard  attached  thereto,  which 
hid  been,  durii^  the. same  period,' let  to 
'  tenants,  were  proper  snljects  of  preci- 
punm.  No.  152.  D&amision  v.  WeUh^ 
17  ^une  1^0,  p.  7^. 

HBAIfABLE  AiTD  MOTEAllLfe,  600  AfreUm 

menty  No.  73,  p.  957. 

A  trusft-dispositSon  and  settlement, 
eotiveyh^2  the  whole  property  of  the  tes- 
taUta*,  hehtiible  and  more^le,  to  tni^ 
tees,  for  tiie  payment  of  the  testators 
debts  and  legacies,  with  a  power  of  sale, 

•  ahd  declaring  that  the  resume  f^oiild  be- 
loitg  to  a  person  who  was  the  testator's 
heir^t-law,  and  his  heirs,  who  were  np. 
]K>inted  nniduary  legatees,  and  deririug 
the  trustees  to  *•  assign,  dispone,  and  con- 
•  rey  over,  the  eanie  accordingly ;'  and 
the  moveable  property  of  the  testator 
being  more  thim  sufficient  ibr  the  pay- 
ment of  all  the  debts  and  legacies,  so  that 
the  trustees  did  not  require  to  sell,  and 

•  had  not  even  ntade  up  tHles  to  the  heri- 
table property.-4bund,  in  a  competition 
between  the  heir  and  executor  of  the 
immediate  heir^it-law,  uid  residuary  le- 
ll^tee  of  the  testator,  the  fbrmer  hav« 
ing  predeceased  the  ktter,  tliat  the  heri- 
table subfects  not  disposed  of  by  the 
trustees  were  to  be  considered  heritage, 
And  went  to  the  heir  of  the  residuary 
legatee,  and  not  to  his  executors.  No. 
137.  Cathcofi  o.  Ca^curi,  26  Map  1630, 
p.  620. 

HouoLooATiosr,  see  lUpartOhnj  No.  41, 
p.  200'. 

See  CondieHo  fndeHH,  No.  130,  p.  639. 

See  TaUvie,  No.  161,  p.  810. 
HfJSBAyBAKD  Wife — ^What  evidence  of 
faabite  ancl  repute  is  necessary  to  iiuer 
marriage  bv  cohnbitAtion  as  husband  and 
■wife.  No.  8.  M^Uan  v.  EltUr^  17  Nov. 
1820,  p.  60. 

Does  a  promise  of  marriage,  giT3n 
ailer  a  long  continued  illicit  intercourse, 
and  ibllowed  by  copula,  infer  a  marriage 
between  the  ^milies  ?  No.  13.  M'iUi  «» 
Sim^  20  Nim,  1820^  p.  84. 

See  Prwf^  No.  24,  p.  140. 

The  Court  reduced  a  postnuptial 
contract  between  a  husband  and  wife, 
as  a  dontitio  iuter  virum  et  uxorem, 
at  the  instance  of  tlie  widow,  aiv «  re- 
stored her  to  her  Ic^l  riglits,  which  she 
had  renouuced,  chiefly  in  respect  that 
the  whole  jwovicions  which  were  given 
her  by  the  contract  in  lieu  of  tbom,  »vere 
conditional,  to  cease  in  the  event  of  her 
entering  into  a  Second  marrfaige.    No. 


'95.  JNh^JVWHe.  mmhU  TrU9iee9,BD^ 
1829,  p.  179. 

A  gratuitous  conveyance  of  heritable 
and  moveable  subjects,  by  a  husbaud 
and  wife,  in  lavour  of  the  wife's  children 

•  by  a  former  marriage,  to  the  prejudice 
^  the  hu:^nfrd  rtghls  under  an  tinte- 
nuptial  -conti-act,  but  defeasible  at  the 
joint  will  of  the  sjjouses,  may  be  re- 
voked by  him  as  a  donation  inter  virum 
et  uxorem.  No.  153.  JareRnev*  Ciim^, 
17  *^i«*i^  1030,  p.  709. 

Circumstances  in  which  the  Court  heKl 
that  a  promise  of  marriage  was  proved 
by  implication,  from  the  general  tenor  of 

*  a  correspondence,  and  expressions  of  ho- 
nourable attachment,  althoudi  there  ivas 
•no  direct  promise  or  acknowledgment  of 

marriage.     No.  170.    Elix,  CampbeUoTtd 
CMldrtnv.  Sir  RieJu  B.  Hcnyman^  9  Julf 
1630,  p.  838. 
Htpotbec,  see  Tmixie,  No.  S3,  p.  1S7« 

IJ 
IitPz.TEi>  Wtll,  see   TruHy  No.   114,  p. 
569;  No.  115,  p.  562. 

I.  Circumstances  in  which  the  Court 
-gave  effect  to  a  clause  of  mutual  substi- 
lution  in  a  testamentary  settlement,  al- 
though the  provision  to  the  legatee,  who 
predeceased  the  term  of  payment,  an4 
whose  legacy  consequently  was  claimed 
by  the  otiier  substitutes,  had  been  modi- 
fied and  changed  by  a  deed  of  alteration, 
which  confirmed  generally  his  former 
settlement,  but  contained  no  clause  of  a 
substitution  respecting  this  nrovision  : 

II.  A  testator  having  niaae  pi*ovi?io*l 
for  his  natural  children  and  theu*  isbue, 
with  a  cLiuse  of  mutual  substitution  bcr- 
tween  such  oi'  tlicm  as  should  die  with- 
out issue,  in  ilivour  of  each  othor-^ 
found  that  the  cUusf?  hi  sine  liberls  had 
no  place  in  favour  oi  the  descendants  of 
such  of  the  children  as  die<l  beibre  the 
term  of  payment,  so  as  to  give  tliem  the 
IMKiefit  of' the  clause  of  umtual  substi- 
tution, and  to  enable  tbem  to  di-aw  the 
share  of  another  of  the  uatimil  children, 
to  which  their  ^Kirents  would  have  had 
right  had  they  siu'^M  ved  the  term  of  pay- 
ment. No.  123.  Earl  of  lAtndtidale  mid 
ot/iern  «.  Rcple  and  oihers,  19  Maff  1830> 
p.  603. 

IifHiBiTioir,  see  Trt«/,  No.  Ill,  p.  593. 

Iktcrim  Execution — AVhen  exixjnses 
have  been  ibund  dite  subject  to  rnodtfica- 
tion,  the  Court  will  not  proceed  to  mo- 
dify tbem  after  an  appeal  has  been  en- 
tered, 80  as  to  give  interim  execution. 
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No.  165.  ffnga^Ou  n.  Paimtr,  M  Jfi^ 
1830,  p.  828. 
IirsuRAKCE^-^Compensation  is  not  pleada- 
ble on  a  claim  for  loss  under  a  policy  of 
insurance  against  an  agent  of  the  under- 
writer suing  in  his  own  name  for  pre- 
miums, although  the  loss  be  legally  as- 
certained cum  processu.  No.  103,  Al» 
Ian  and  Sous  r.  JIif»dy  2d  Marth  1830,  p. 
482. 
JuBJHDiCTioK,  see  BtfUtrupiy  No.  10,.p.  72. 

In  an  appltcatioo  to  the  judge  onli- 
naiy  for  the  repair  of  a  fence,  as  belong- 
ing to  the  parties  jointly,  an  interlocu- 
tor declaratory  of  a  right  of  property 
found  incom[)etent,  although  the  objec- 
tion was  not  stated  in  the  record.  No. 
30.  Girvan  v..SnUth^  3d  Deo,  1829,  p. 
162. 

An  application  to  an  inferior  judge  to 
enforce  his  own  extracted  decree  upon 
the  merits  and  for  expenses  is  incompe* 
tent.  No.  31.  EdkngUm  and  Suns  th 
AstUy^  Ath  Dec.  1820,  p.  164. 

A  sheriff  is  incompetent  to  judge  m  |k 
daim  of  aliment  by  a  wife  uainst  h^r 
husband,  although,  in  cases  of  extreme 
destitution,  he  may  award  temporary  re^ 
lieC  No.  40.  Forbes  VkBtwckyldih  Dee. 
;1829,  p.  235. 

In  an  action  before  the  sheriff  at  the 
instance  of  a  landlord  against  his  tenant, 
concluding  that  be  should  be  ordered 
sufficiently  to  stock  hLs  farm,  and,  on  his 
fiiiling  to  do  so,  that  the  lease  should  be 
declared  to  be  at  an  end,  end  the  tenant 
decanted  to  remove— ibund  that  the  con- 
clusion for  removing  was  not  competent 
beibre  the  inferior  courU  No.  56.  Jlfoc- 
Lean  9.  Horn,  \Oih  Jan.  1830,  p.  279. 

An  agent  employed  by  a  trustee  upon 
a  sequestrated  estate,  not  being  agent  in 
the  sequestaation,  cannot  be  called,  by  a 
siiiuinary  petition  and  complaint  betora 
the  Court,  to  produce  the  whole  docu- 
ments  connected  wilii  the  sequestrated 
estate,  and  to  lodge  a  state  of  his  ac- 
counts and  intromissions.  A  trustee 
making  buch  application  found  liable  per- 
sona 11  v  in  expeiises.  No.  83.  Berr^  «• 
Wallace,  12  Feb.  1830,  p.  395. 

An  action  in  a  Scotch  court  asainst  an 
Englibh  joint  stock  company  having  a 
place  of  business  in  Scotland,  where  the 
business  of  the  company  was  transacted, 
and  where  two  partners,  al^o  called  as 
deieuders,  resided^  found  competent.  No, 
92.  BUthop  V.  Mersey  and  C/j^Je  S learn 
Navigation  Co,  10  Feb,  1830,  p.  441. 

An  action  of  damages  held  to  be  rele- 
vant which  set  forth  that  the  defender, 


after  hsTliig  paid  the^  poanaer  i 
ble  sums  which  had  been  iairly  won  at 
cards  by  the  pursuer,  demanded  lertitu- 
tion,  on  tlte  talse  allegation  that  the  pur- 
suer had  gained  them  un&irly— 4liat  the 
,  pursuer,  although  innocent,  restored  the 
money  on  condition  of  secrejy  on  the 
part  of  tlie  deiender,  which  had  been 
violated  by  him,  he  having  thereafter 
openly  accused  the  pursuer  of  dieating 
at  cards.  No.  94.  Faierson  u.  SkaWy  SO 
Feb.  1830,  p.  451. 

I.  The  Court  cannot  authorise  the  ate- 
tutory  examination  of  a  sequsst rated 
bankrupt  in  a  place  not  within  Scotland : 

II.  Warrant  granted  on  the  applica- 
tion of  a  trustee  on  a  sequestrated  estate^ 
with  the  coucui'jrenoe  of  a  sequestratii^ 
creditor,  to  apprehend  and  convey  the 
bankrupt  from  a  jail  in  Kngland  to  one 
in  Scotland,  with  a  recommendatioD  to 
the  magisti-ates  in  Knglund  to  deliver 
bim  up  aqd  forward  him.  No.  101.  T. 
Mai^field,  27  Feb,  1830,  p.  473. 

Held  not  to  be  competent  for  the 
Court  of  Session  to  review,  by  suspen- 
sion, a  decree  of  the  Jury  Court  findii^ 
^he  agents  of  the  unsucce»kful  party 
liable  personally  in  the  payment  of  the 
witnesses*  expenses.  No.  125.  Meggti 
f^ndRoy  o.  Douglas,  20  May  1830,  p.  618. 

The  magistrates  of  a  burgh  of  barony 
leaving  grauted  an  illegal  warrant  for  the 
removal  of  cei-tuin  alleged  incumbnuices 
on  the  public  street*  which  were  the 
subject  of  a  depending  process  before 
their  court,  in  which  no  deliverance  had 
been  pronounced  at  the  time  the  warrant 
was  granted — ^the  Couit  sustained  the 
competency  ofa  petition  and  complaint  at 
the  instance  uf  the  injured  party  against 
them,  in  so  £0^  as  it  praved  to'reial  the 
said  wanant,  and  to  onUiiu  the  megis- 
trates  to  restoi^  the  subjects  which  had 
been  removed,  at  their  own  cost  and 
charges,  to  the  same  condition  they  had 
been  in  before  the  warrant  was  granted  ; 
but  the  Court  pnonoimced  no  judgment 
on  the  petition  and  complaint  in  so  iar  aa 
it  prayed  for  damage.^,  censure,  fine,  or 
other  punishment  against  the  nugia- 
trates.  No.  133.  Anderson  and  Spenea 
e.  Magistrates  ofSiromness.  27  May  1830, 
p.  004. 

See  Burgh  Royal,  No.  146,  p.  736. 

An  action  before  a  burgh  court  foe, re. 
petition  of  entry  money  paid  to  an  incor- 
poration of  the  Imi^h  is  competent, 
where  it  is  alleged  that  the  exaction  waa 
not  warranted  by  any  charter,  bye-law, 
or  long  established  usage.      No.    148. 
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Tkumu  Potteaiu  «.  IneorpdraHon  qf  Cor- 
dkurt  b/Gla^ftWj  11  Jmm^  imo,  |v  7d2. 

I.  Prosecutions  for  tolls,  either  by 
summary  or  ordinary  process,  are  com- 
petent before  the  sherin  under  the  gene« 
ral  road  act : 

II.  A  review  by  the  Court  of  Session 
of  the  sheriff's  judgment  in  a  prosecu- 
tion for  tolls,  although  such  judgment 
be  founded  on  an  erroneous  construction 
of  the  local  act  imposing  the  tolls, 
found  to  be  excluded  by  the  general 
road  act.  No.  160.  Harlep  «.  Simpsoru 
2d  June  1(KM>,  p.  803. 

Jvmr  CouATy  see  JurUdieHon.  No.  1S5, 
p.  012. 

K 

Kino. — King's  tradesmen,  appohited  by 
the  Lord  Chamberlain,  or  oUier  officer 
of  his  Majesty's  household,  are  not  ex- 
empted from  burgh  taxes.  No.  91.  Ma- 
ffisirote*  of  Edinburgh  v.  Marthatt  and 
others^  18  Feb.  1830,  p.  936. 

KiNO*s  Palace — A  grant  of  the  office  of 
keeper  of  the  Kmg's  Park,  with  all  the 
emoluments  thereunto  belonging,  does 
not  give  a  right  to  work  quarries  for  ge- 
neral  sale,  or  to  a  ffreater  extent  than 
had  been  sancfcionea  by  ancient  usage, 
and  can  be  done  without  hurt  or  ii^jury 
to  the  beauty  of  the  Park.  No.  140. 
Officert  of  State  v.  Earl  of  HaddmgUfn,  4 
June  1830,  p.  690. 

Kirk. — Au  assessment,  when  necessary  for 
buildiug  a  pai'iNb  church,  can  only  be 
laid  on  and  levied  by  the  presbytery  at- 
ter  a  contract  entered  into  with  trades- 
men for  building  the  church  at  a  cer- 
tain and  speciiic  expense.  No.  45.  Por- 
terfieid  v,  Gardner,  19  Dec.  1829,  p.  230. 

I.  lu  rebullduig  or  enlarging  a  parish 
church,  accommodation  for  two-thirds  of 
the  exnniinable  parish  ionei*8  must  be 
provided,  even  where  the  state  of  the 
]Kii'ish  requii'es  church  service  both  in 
Gaelic  and  Kngli?h.  II.  Heritors  are 
bound  to  fit  up  ibe  parish  chun-h  with 
sea  Id.  III.  Is  the  que  .tion,  whether  the 
parish  church  ought  to  be  repaired  or  a 
new  one  buiit,  at  all  affected  by  the  con- 
sideration that  the  former  is  incapable 
of  affording  adeqimte  accommodation  to 
the  established  proportion  of  examinable 
parishioners  ?  No.  81.  Carment  v,  Mao* 
Leody  9  Feb,  1830,  p.  387. 


Law-agent,  see 
206. 


Reparaiiony  No.  41>  p. 


LxoAt  DitiosKCS,  see  dnUkmer^  No.  22, 
p.  134. 

See  ArreMtmenty  No.  53,  p.  270. 

Legacy,  see  Preeumed  9ViU^  No.  44,  p.  222. 
In  a  trust  settlement,  a  father  appoint- 
ed a  sum  to  be  laid  out  on  heritable  secu- 
rity to  yield  annuities  to  an  unmarried 
and  a  married  daughter  and  her  husband, 
for  their  liferent  use  allenarlj,  and,  af- 
ter the  decease  of  the  unmarried  daugh- 
ter, the  port  of  the  sum  that  yielded  her 
annuity  to  be  equally  divided  between 
his  two  sons ;  and,  in  the  event  of  the 
decease  of  either  of  them  before  their 
said  sister,  then  and  in  that  case  the  half 
of  the  said  part  should  belong  to  the  issue 
of  the  brotner  so  predeceasmg  her  s  and, 
idling  such  brother  and  his  issue,  the 
whole  of  that  part  should  belons  to  the 
surviving  brother,  his  heirs  and  assig- 
nees; declaring,  in  like  manner,  Uiat, 
after  the  decease  of  the  married  daugh- 
ter and  her  husband,  tlie  sum  lifereuted 
by  tliem  should  be  divided  as  follows ;— i 
The  half  to  be  paid  to  a  thurd  daugh- 
ter, or  to  her  husband,  in  case  she  should 
not  be  in  life  at  the  time  of  the  decease 
of  these  liferenters;  and  the  other  hol^ 
after  the  decease  of  the  liiiMreuters,  to  be 
paid  to  an  existing  grand-daughter  by  a 
fourth  daujB^hter,  m  the  event  there  was 
no  issue  oi  his  othet  daughters  tlien  ia 
life ;  but,  in  the  event  of  such  issue, 
then  the  sum  provided  to  her  was  to  be 
equally  divided  betwixt  her  and  them  ; 
and,  iliiUing  the  said  grandchild  and  her 
issue,  and  Uie  issue  of  the  testutor*s  other 
daughters  before  marriage  or  nuyorltj, 
in  that  case  the  said  sum  to  be  paid  to 
her  jCalher ;  and,  falling  him,  to  be  divid- 
ed between  the  testator's  two  sous  and 
their  issue,  in  the  same  way  as  he  had 
directed  with  respect  to  the  first  part  of 
the  trust  fund ;  The  liferenter  and  lega- 
tee having  survived  the  testator,  and  tne 
grand-daughter  having  died  without  Issue, 
in  a  question  between  the  grand-daugh- 
ter's nusband,  who  was  assignee  both  of 
his  wife  and  her  father,  and  a  gi-undson 
by  one  of  the  testator's  son.s — found  that 
the  latter  had  right  to  the  legacy  pi-o- 
vided  in  the  first  instance  to  the  grand, 
daughter,  the  predecease  of  the  liferent- 
ers being  held  to  be  a  condition  of  its 
vesting.  No.  87.  Buchanan  v.  DownUy 
12  Feb.  1830,  p.  412. 

Letter  of  Credit,  see  Cautioner^  No. 
\3%  p.  C88. 

Lien,  see  Cautioner^  No.  138,  p.  G82. 

LiFEREKTEa  AND  FiAB|  See  Teroi^  No. 
27,  p.  151. 
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No.  151.  p.  757. 

Mandate,  see  Banhitpi^  No.  120,  p.  615* 
Master  and  Skkvant,  see  Mutual  Coii- 

/mirf,  No.  161,  p.  757. 
Membee  of  Pauliamevt. — ^I.  Held, 
^  That  it  is  not  competent  to  challenge 
an  enrolment  as  a  iVeeholder,  on  the 
allegation  that  certain  Uuds  on  which 
the  claim  was  rested,  although  described 
in  the  claim  and  title-deeds  of  the  claim, 
ant  as  lying  withm  a  narticubr  baron/, 
did  not  form  part  of  that  barony,  the 
title-deeds  being  ex  facie  unobjection- 
,  able;  and  it  being  admitted  that  the 
lands  in  question  were  contained  in  the 
infeftinent  of  the  claimant,  and  were 
situate  within  the  County,  although  not 
included  in  that  particular  barony.  II. 
Circumstances  in  which  an  ol^jection, 
that  two  separate  cumulos  had  beeti 
slumped  together,  and  then  divided, 
without  taking  a  proof  of  the  value  of 
each,  was  repelled.  No.  90.  Fairis  tb 
Drummondy  17  Feb,  1830,  p.  438. 

A  claim  to  the  court  of  freeholders  to 
have  certain  lands  added  to  a  qualifica- 
tion, <  and  that  the  claimant  should  have 
*  leave  to  vote  on  these  lands  as  flar,  in 
**  absence  of  tlie  liferenter,'  found  incom- 
petent. No.  100.  Lord  McDonald  «. 
J.  P.  Grant,  9  Jul]/  1830,  p.  837. 
Mutual  Coxthact — A  Iiolop-aph  but 
unsigned  offer  of  service,  for  three  years, 
being  delivered  by  a  workman  to  a  manu. 
fiicturing  comjiany,  and  a  copv  of  that 
offer  containing  some  imnutenal  altera- 
tions being  written  out  by  one  of  the  part- 
ners, and  signed  by  the  workmau,  but 
not  attested  in  terms  of  the  statutes,  and 
this  offer  being  accepted  in  writing  by 
the  company-3bund,  that  it  did  not 
constitute  a  binding  agreement  on  the 
workman  for  any  part  of  the  stipulated 
period.  No.  151.  Paterton  v.  Edinffton 
and  Sony  17  June  1C30,  p.  757* 

N 
Kaut^  Caupokes,  STABULAnu. — A  ship- 
master in  the  carrying  trade,  having  re- 
ceived in  London  a  cask  of  oil,  wnich 
was  to  be  delivered  in  Leith,  but  which 
upon  its  arrival  there  was  found  to  have 
run  out,  the  cask  being  damaged,  and 
the  hoops  loosened ;  the  sliipowners  found 
liable  iu  the  value,  it  not  being  proved 
that  the  oil  was  insuiliciently  put  up, 
nor  that  the  damage   arose  from  any 


daitunim  fhtale^  No.  94^  /liMs—rfCa 
V.  Bott  ami  oih9r$y  12  F#A.  1880,  p.  aot. 

Nbarest  of  Kik.-^A  deceased  party  hav* 
Ing  left  two  next  of  kin,  one  of  whnin 
dieid  without  confinnation,  but  after  hav- 
ing executed  in  fiirour  of  her  hwbtnd  a 
general  assignation  of  the  whole  move- 
able  succession  which  had  opened  to  her 
by  the  death  of  her  sister — h^d,  iu  a 
competitioft  betffeen  the  husband  and 
the  other  next  of  kin,  who  completed  her 
right  hr  confinnation,  that  they  were  to 
be  prererred  pari  passu  to  the  moveaUe 
succession,  upon  the  ground  that  it  had 
retted  ipso  jure  In  the  two  sisters,  and 
ttiat  the  share  of  the  former  had  been 
carried  by  the  assignation  in  fiivour  of 
her  husband.  No.  77.  Tkoma9  fx  Smithy 
9  Feb.  1880,  p.  978. 

KoBiLK  OrricxuK)  see  Proeessy  No.  154» 
^7W. 


Oath — ^I.  Where  a  prescrihed  account  ftr 
work,  actually  done  is  referred  to  oath, 
and  the  defender  depones  that  he  paid 
part  of  the  account,  #liich  he  considers 
more  than  was  justly  due,  tiie  oath  will 
•not  be  conclusive  against  either  party, 
but  the  fair  and  reasshable  price  of  the 
work  must  be  otherwise  ascei-tained. 

II.  Where  a  reference  to  oath  is  without 
objection  admitted,  and  the  defender  has 
deponed  thereon,  he  will  not  afterwards 
be  entitled  to  insist  iu  a  defence  stated 
in  the  record  to  the  title  to  pursue.  No. 
117.  TurnbuUv.Botihwickyl2Maf\tm. 
p.  503. 

A  debtor  sued  on  a  prescribed  bill, 
granted  by  him  for  behoof  of  the  repre. 
sentatlves  ol'a  decease<i  creditor,  havinff 
deponed  on  a  refev*eiK*e,  that  he  had  paid 
tlie  balance  alleged  to  be  due  to  the 
eldest  son  and  heir  of  the  decep.sed*s 
femily,  who  he  understood  had  been 
authorised  to  receive  payment,  but  with- 
out taking  a  receipt,  and  it  being  admit- 
ted by  tlie  pursuer  that  no  demand  had 
been  made  for  principal  or  interest  dur- 
ing eleven  years — foimd  that  the  onth 
was  negative  of  the  claim.  No.  128.  Jtog 
e.  Thoniiony  36  Jfay  1830,  p.  G28. 


Pactum  ItLiciTUif — ^Circumstances  in 
which  an  agreement  by  an  agent  to 
charge  his  client  for  outlays  only  in  con- 
ducting law  processes,  feund  not  to  be 
binding  on  the  agent  No.  C8.  Cljtnc  v, 
Swintmi^  26  Jan,  1630,  p.  325. 
bee  JurUdiotiony  No.  94,  p.  451. 
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PAttnv  Aim  Cmtn^f^k  Mter  Mug 
deUor  to  Us  children  finr  their  mother's 
^are  of  the  goods  iii  eommunion,  coid 
bein^  nble  to  tiiAiritoin  them  by  hn  busi- 
ness, in  his  own  rank  of  Kfe^  is  not  en- 
titled to  impute  their  board  and  aliment 
in  extinction  of  the  capital  of  their  claims 
ogainst  hini)  but  only  to  set  it  olf  ugain^t 
the  interesic  accruing  on  it  during  the 
time  they  are  alimented  by  him.  No. 
- 150.  Cooper  end  hutbomd  «.  SieeTo  TmM^ 
tecM^  16  June  1830,  p.  754. 

Paet  and  pfiETixEXT..— The  pitmerty  of 
a  piece  of  land  may  be  acquired  by  the 
proprietor  of  an  a<ljoming  estate,  upon  a 
title  of  pait  and  peitinent,  A>llowed  by 
preecr}|)tire  iMMsesdion,  notwithstanding 
an  express  canveyaiice  of  the  same  sub- 
ject in  a  Crown-charter  to  another  pro- 
prietor, and  en  ancient  decree  between 

•  the  predecessors  of  the  present  parties 
upon  the  same  titles,  finding  that  the 
nroneriy  of  tlie  subject  belonged  to  the 
nolder  of  the  crown^*hai*ter.  No.  12. 
MffffUtraieo  pf  Perth  tr.  Eari  qf  Wem^tey 
19  Nov.  132»,  p.  80. 

See  l^reteripHon,  No.  65,  p.  277* 
See  PropeHp^  Noi  HI,  p.  713. 
FATftoKAor.«wI.  Found,  that  a  right  ^f 
patronage  was  not  carried  by  a  conrey- 
ance,  mter  alio,  of  the  teinds  of  certain 
pari4t  kirks  of  an  abbacy,  contained  in  a 
cniwn-chaiter,  p^oceedins^  on  a  statute 
erectuig  into  a  temporRl  lordship  both 
teinds  and  icirks,  ti^lliev  with  tlie  lands 
an<?  other  bubjecis  tliaL  iiad  belonged  lo  the 
abbacy,  luid  had  been  aftenrai^s  annexed 
to  tiie  Crown,  in  consequence  of  the  for- 
fe'LUiX^  of  tlie  party,  \y(io  hud  acquired 

•  the  rights  and  projierty  of  the  abbacy  at 
t!)3  llsibnnabion.  II.  An  express  grnnb 
ol'iiTironp^e  in  a  crown-diarter  of  novo- 
d:  tiiu>,  t/ith  a  proviso  ibul  the  grant 
shouiu  noc  prejudice  sr.y  previous  right 
in  the  Crowii  In  i-egaid  to  Ihe  patronage, 
found  not  to  afibrd  a  title  for  pi'esci'ibmg 
a  light  to  present  uiinioters,  it  being  held 
that  sudi  right  had  not  been  conveyed 
by  i.he  prior  titles.  No.  122.  /^oiy/  'A(U 
vocate  vi  Earl  of  Marufieidy  18  May  1330, 
p.  5*n. 

The  patronage  of  a  church  being  con. 
veyed  by  disposition,  with  precept  of 
sasine,  to  a  town-council,  kirk-session, 
resident  heritors,  and  tenants  and|)osdea- 
eors  or  certain  lands,  jointly,  and  iufeft- 
ment  having  been  taltcn  on  the  pvecspt— 
found  that  all  the  resident  herikorj,  and 
tenants  and  possessora  of  the  lands,  hav- 
ing  x«al  and  substantial  rights,    were 


entitled  to  vote  in  the  Section  of  % 
miuidter,  notwithstanding  the  objections 
that  might  lie  in  other  respects  to  the 
feudal  title  made  up  in  ihvour  of  persons 
who  were  not  named  or  designed  in  the 
precept  of  sasine.  Now  143.  Reo.  P. 
"■    Brown  o.  Jleo,  Ad,  Johnetone^  9  Jufte  1880, 

p.  729. 
FxiisoKAL  OBJKCtioif,  floe  Saknmi  Pi$k» 
ingy  No.  4,  p.  17* 

See  Sale^No,  61,  p.  305. 
Poor — I.  Kvery  person  who  is  inibft  lo, 
or  holds  a  disposition  to  heritable  pro- 
perty  witliin  a  |)arish,  and  who  is  rated 
and  assessed  as  an  heritor  in  respect  of 
such  property,  is  entitled  by  law  to  vote 
at  parish  meetings,  in  all  mattera  vek. 
tive  to  the  assessments  and  administnu 
tion  of  the  poor  rates,  alUiough  his  pro« 
jierty  may  not  be  separately  valued  hi 
the  cess  books.  II.  Heritors  are  entitled 
to  vote  at  such  parish  meetings  by  proxjr. 
No.  9C.  RoberUon  and  others  v.  Murdoth 
and  othersy  23  Peb.  1830,  p.  459. 
Possvssoar  Judcmwt. — Infeftment  of 
land  for  upwards  of  40  years,  on  a 
conveyance  specifying  precise  boun- 
daries, without  any  clause  of  part  and 
pertinent,  or  free  ish  and  entry,  is  not 
a  ground  for  a  possessory  judgment 
,  wltn  respect  to  a  claim  of  servitude  of 
road  in  a(\joining  lands,  alleged  to  haye 
been  uninterruptedly  used  during  the 
same  period.  No.  iOO.  Saundere  and 
GaUellp  V.  Reidand  //wiier,  26  Feh.  1830, 
p.  470. 
FilEscniPTioir,  see  FacuUffy  No.  5,  p.21« 

See  Part  and  Pertinenty  Na  12,  p.  Oa 

The  quinquennial  prescription  is  not 
interrupted  by  an  ajiplication  for  se- 
questi-atiou  in  security,  and  arrestment 
on  the  dependence  before  the  term  of 
payment.  No.  54.  Cod^raneU  Trustee 
«.  T,  j^  R.  Feryusony  15  Jan.  1830,  p» 
275. 

A  person  uifeft  in  an  estate,  with  a 
clause  of  part  and  pertinent,  may  acquire 
a  right  ot  connnon  property  in  adjoining 
muirs,  by  prescriptive  possession,  not- 
withstaudhig  an  ancient  decree,  in  an  ac- 
tion between  his  ancestor  andthenro- 
decessors  of  the  proprietor  of  an  adjoin- 
ing barony,  iinding  the  sole  property  of 
the  muirs  to  belong  to  the  latter.  No. 
55.  Cuming  v.  Lord  F\fe*e  Trmtee,  16 
Jan.  1830,  p.  277- 

See  Foreiguy  No.  ^\y  p  332. 

See  BUI  qf  Exchange,  No.  104,  p.  488. 

See  Patronage,  No.  122,  p.  597* 

See  TUie  to  Pursue^  No.  166,  p.  IBO. 
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PaX8U3ciPvtov — A  fiither  beioff  del»tor  to 
his  Bon  for  his  wife's  share  of  the  goods 
in  communion  at  the  time  of  her  £atby 
having  afterwards  donveyed  to  him  cer- 
tain heritable  pro{)ertj  on  a  narrative  of 
love  and  fiivour— .found  that  the  son  was 
afterwards  entitled  to  claim  out  of  his 
iatber^s  estate  both  his  own  legitim  and 
his  mother's  sliare  of  the  goods  in  com- 
munion, as  at  the  time  of  her  death, 
without  collating  the  heritable  property 
which  he  had  received  from  his  fiither. 
Ko.  le.  MarshaU  v.  Glen  and  oihgrt,  21 
iVbv.  1829,  p.  100. 

Circumstances  in  which  it  was  found 
that  the  maxim  debitor  non  presuml- 
tur  donare  did  not  apply  to  the  case 
of  a  fiither,  in  regard  to  the  interest 

.  of  certain  heritable  bonds  due  by  him 
to  his  children,  the  fiither  having  for 

.several  years  alimented  them,  without 

.  reference  to  this  debt,  but  without  pay- 
ing the  interest  of  it;  and  that  the 
children,  by  virtue  of  the  heritable  se* 

'  curities  for  their  debts,  were  entitled 
to  a  preference  for  the  interest,  during 
the  non-payment  thereof^  over  the  pos- 
terior heritable  creditors  of  their  fiither. 
No.  57.  Bot^  and  oiherM  «.  GaU  mui 
otherM^  19  Jan,  1830,  p.  284. 

In  an  action  brought  by  an  agent  a- 
gainst  his  client  for  payment  of  business 
accounts,  where  the  former  had,  during 
a  course  of  years,  rendered  annual  ac- 
counts to  his  employer,  to  which  no  ob- 
jectious  were  stated  at  the  time,  but  par- 
tial paymeuts  made,  delays  asked  for, 
and  promises  given  to  settle  the  balance, 
held  incom|)ecent,  after  the  lapse  of 
twelve  years,  to  open  up  the  accounts, 
and  to  ot^ect  to  particular  items  of  the 
charge,  so  as  to  lay  the  onus  on  the  pur- 
suer of  proving  that  these  were  sanc- 
tioned at  the  time  by  the  authority  of 
the  defender.  No.  66.  Clyne  v.  Swin^ 
ion,  26  Jan,  1830,  p.  325. 
See  Societp,  No.  74,  p.  363. 
See  Condiciio  indebiti^  No.  130,  p.  639^ 
See  Property,  No.  136,  p.  671. 
PRESUMED  Will. — ^A  provision  by  a  fa- 
ther in  favour  of  his  daughter  having 
been  recalled  by  a  deed  of  revocation  pro- 
ceeding on  the  narrative  that,  by  the 
.will  of  another  party,  she  had  been  left 
a  legacy  to  a  certain  extent,  on  the  con- 
dition that  it  was  to  be  in  full  of  this 
provision,  and  all  claim  she  had  against 
oer  father ;  and  it  afterwards  turning 
out  that,  by  a  deed  dated  posterior  to 
the  father's  death,  this  third  party  had 
left  a  legacy  to  the  daughter  to  the  ex« 


«tent  expeoUd,  but  i«8ttfcted  to  a  Hfe. 

rent,  the  fee  being  payable  coDditionallj 
to  her  issue,  or  her  husband^  and  uaAer 
no  condition  that  the  legacy  was  to  be  in 
full  of  any  claim  which  the  dau^ter 
might  have  against  the  estate  of  her  &. 
ther--4bund  that  this  was  not  sudi  a 
mistake  as  to  nullify  the  revocation,  and 
entitle  the  daughter  to  claim  the  provi- 
sion in  her  father's  bond.  No.  44.  Upein 
«.  Graham  and  others^  18  Dec  1829,  p. 
222. 

P&ivciFAL  AKD  AaEKT.—^An  agent  enter- 
ing into  a  minute  of  submission  of  a  law- 
suit, and  taking  upon  himself  to  oblige 
his  constituent  to  abide  by  the  award  of 
the  arbiter,  without  having  sufficient 
authority  fiom  his  client  to  do  so,  is  p^- 
sonally  liable  to  implement  the  award  in 
case  it  is  disavowed  by  his  constituent. 
No.  97.  Limnffston  o.  JahasUiny  23  Feb. 
1830,  p.  4G4. 

PiusoNEE. — ^I.  Although  a  creditor  may, 
on  the  same  caption,  re-incarcerate  his 
debtor,  who  has  been  liberated  in  virtue 
of  the  act  of  grace,  he  is  bound,  if  called 
upon,  to  justify  his  proceedings^  and  is 
answerable  if  he  uses  the  diligooce  in  an 
oppressive  manner.  II.  Where  a  debtor 
is  alimented  in  virtue  of  the  statute,  and 
is  afterwards  arrested  in  prison  by  an- 
other creditor,  intimation  to  the  latter  of 
the  award  of  aliment  is  not  necessary ; 
and  the  magistrate  may  liberate  the 
debtor  upon  the  aliment  being  disconti- 
nued. III.  Where  the  incarcerating 
creditor  is  at  a  distance,  intimation  to 
the  agent  employed  in  using  the  dili- 
gence h^ld  to  be  sufficient.  No.  51. 
M^Kew^ie  v,  M'Lcwi^  14  Jan.  IIUK),  p. 
258. 

Pbocess..— A  tenon t*s  trustees  having  U- 
belled  on  a  verbal  asi^eemeut  between 
them  and  the  defcnuer,  the  incoming 
tenant,  and  the  latter,  while  he  denied 
any  covenant  with  the  former,  having 
founded  on  a  stipulation  in  his  own  leaae 
with  the  landlord,  which,  according  to 
the  pursuers,  imported  a  similar  obliga- 
tion— found  that  the  pursuers  were  not 
entitled  in  this  action  to  depart  fro9i 
their  original  averment,  and  demand 
judgment  on  the  terms  of  the  defender's 
lease.  No.  3.  ^ilCt  l^rutt^et «.  Chicoifi 
12  Noo.  1829,  p.  14, 

A  third  biil  of  suspension  presented 
in  time  of  vacation  is  incompetent,  al- 
though the  first  should  be  refused  only 
for  want  of  caution,  and  not  upon  the 
.merits.    No.  I7.     Cmrsaa  and  Brourn  o. 
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JTtflnMt,  94  iVdo.  iaS9,  p.  100.  No.  89, 
Coatt  V,  Jaekum,  11  Deo.  1829,  p.  200. 

See  Jurisdietion^  Nob  30,  p.  162.  No. 
31,  p.  164.  No.  83,  p.  396.  No.  148,  p. 
742. 

See  Bankrupt,  No.  33,  p.  168.  No.  62, 
p.  264. 

A  sheriff,  in  a  ouestloii  of  breach  of 
interdict,  having  ordered  the  defender  to 
appear  at  the  diets  of  court  under  a  pe- 
nalty, and,  upon  his  nonappearance,  hav- 
ing found  the  penalty  forfeited,  decern, 
ett  for  the  amount  in  favour  of  the  pur- 
suer, and  granted  warrant  of  imprison- 
ment ;  ancitliereaiter  having  pronounced 
a  final  judgment  finding  breach  of  inter, 
diet  provetl,  and  awarding  a  specific  sum 
in  name  of  damages  and  exjienses,  in- 
cluding the  amount  of  the  penalty 

found  that  these  proceedings  were  irre- 
gulnr  and  incompetent  No.  38.  Milne 
o.  Dabidton,  11  Dee,  1820,  p.  196. 

In  an  action  of  declarator  and  pay- 
ment, found  competent,  without  making 
up  a  record,  to  pronouuce  decree  to  the 
effect  of  adjudication,  reserving  all  ob- 
jections contra  executionem,  to  enable 
the  pursuer  to  bring  an  ar^udication  to 
rank  pari  passu  with  prior  adjudgers. 
No.  43.  Bontinev.  Grahanty  17  Dec.  1829. 
p.  220. 

A  party  having  acquiesced  in  an  inter, 
luculor  of  an  inferior  judge  closing  the 
record,  contrary  to  the  express  enactment 
of  act  of  sederunt,  and  his  opponent  hav- 
ing afterwards  deponed  on  a  reference, 
a  motion  by  the  former  to  be  allowed  to 
make  up  a  new  reconl  refused  as  being 
inconsisttent  with  the  justice  of  the  case. 
No.  50.  M^Cormaek  v.  Reidy  13  Jan* 
1830,  p.  252. 

The  Coui-t  refused  a  bill  of  suspension 
of  a  summary  decree  of  removing  pro. 
nounced  against  an  occupier  of  land  who 
had  no  title  of  p08.<(ea9ion,  although  no 
record  had  been  regularly  made  up  in  the 
inferior  court.  No.  59.  Duke  of  Gordon 
«.  Cromar,  20  Jan.  1830,  p.  299. 

In  an  action  of  furthcoming  against 
trustees,  found  that  an  arrestment  ui  the 
hands  of  two  out  of  six  who  had  accept- 
ted  was  inept.  No.  63.  Blair  v.  Scolty 
Wardlaw,  andothere,  22  Jan.  1830,  p.  3H. 

A  defender  having  been  assoilzied  with 
expenses,  and  afterwards,  on  a  reference 
to  his  oath,  the  Court  having  decerned 
affainst  him  with  expenses  from  the  date 
of  the  first  interlocutor,  but  without  ex- 
pressly recalling  it;  and  the  defender 
having  afterwards  got  his  expenses,  aa 
found  due  by  the  first  interlocutor,  au« 


dited  and  approved  by  the  Court,  and 
having  thereafter  charged  the  pursuer 
for  payment — suspension  of  the  charge 
sustained  as  competent,  and  found  that 
the  subsequent  judgment  of  the  Court 
decerning  in  terms  of  the  libel  was  a  vir- 
tual recal  of  the  previous  interlocutor  as 
to  expenses  as  well  as  the  merits.  No.  70* 
PatHson  v.  Campbett,  2  Feb.  1830,  p.  347* 

Argued  whether  an  execution  of  a- 
summons,  after  the  calling  in  Court,  is 
competent  to  sustain  tlie  instance*  No. 
73.  Cameron  o.  M'Ewan^  4  Feb,  1830, 
p.  367. 

It  is  in  arbitrio  judicifl,  depending  up- 
on the  circumstances  of  the  case,  whether 
an  informal  decree  or  charge  should  be 
allowed  to  be  turned  into  a  libel,  and 
whether  the  user  of  the  decree  or  char- 
ger should  be  subjected  de  piano  in  the 
payment  of  the  previous  expenses,  or 
whether  the  question  of  expenses  should 
be  reserved  till  the  final  issue  of  the 
cause.  No.  73*  Douglas  o.  Smithy  9  FeU 
1830,  p.  880. 

See  Society^  No.  86,  p.  408. 

See  Foreigner y  No.  106,  p.  494. 

See  Tutor  and  Curatory  No.  98,  p.  467. 

An  action  having  concluded  for  sums 
which,  in  the  narrative  of  the  summons, 
were  stated  to  have  been  contained  in 
certain  bills  therein  specified,  and  which 
had  fallen  under  the  sexennial  prescrip- 
tion— ^found  that  a  letter  signed  bv  the 
debtor  within  the  six  years  could  not 
competently  be  founded  upon  as  an  in- 
dependent and  subsisting  acknowledg- 
ment of  the  debt,  in  respect  it  was  not 
set  forth  in  the  summons  as  a  ground  of 
action.  No.  107.  StirUng  v,  Langay  4 
March  1830,  p.  496. 

It  is  incompetent  for  a  party  who  has 
been  cited  as  a  respondent  in  a  petition 
and  complaint  against  a  burgh  Section, 
to  compear  and  sist  himseu  as  a  com. 
plainer,  after  answers  have  been  giveA 
in  to  the  petition,  for  the  purpose  of  tak- 
ing up  a  part  of  the  original  prayer,  in 
which  the  compiainers  no  longer  mean 
to  insist  No.  109.  Craig  and  others  v» 
CampbeU,  6  Match  1830,  p.  620. 

After  a  recoid  is  adjusted,  and  before 
it  is  closed,  the  Lord  Ordinary  may  remit 
to  an  accountant  No.  110.  M'Jntosh  v. 
McQueen,  6  March  1830,  p.  622. 

See  Oath,  Ko.  117,  p.  682. 

The  nominal  raiser  of  a  process  of  mul- 
tiplepoinding,  stated  an  objection  of  in- 
competency against  the  action  which 
was  raised  in  nis  name,  on  the  ground 
that  he  had  already  paid  away  the  sum 
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wUdi  was  it&ted  as  the  fttii'd  in  me  dio 
with  the  consent  of  the  real  raiser,  who 
appeared  as  a  claimant  for  it — the  Court 
repelled  the  objection  of  iucompctency, 
stated  as  ti  preliiuinarj  objection  to  pro. 
ceeding  witri  the  action,  reaervuig  to  tlie 
nominal  pursuer  all  his  pleas  in  defence 
unon  the  merits.  No.  118.  Crombie  n. 
ChrUiiati'9  Trusieegy  13  May  1830,  p^ 
580. 

A  reclaiming  note  against  a  judgment 
of  the  Lord  Orduiarf  in  an  advocation 
dismissed  as  incomjietent,  in  respect  that 
a  copy  of  the  letters  of  ndvocntion  was  not 
-  appended  to  the  note,  and  this  although 
the  respondent  consented  to  pass  from 
the  objection.  No.  143.  Diekwn  v,  Ske» 
riff,  9  June  1830,  p.  725. 

I.  Under  6  Geo.  IV.  c  120,  sect.  40, 
an  advocation  is  competent  as  soon  as  an 
order  allowing  a  proof  is  pronounced  by 
the  sheriff,  where  Ihe  amount  of  the  claim 
is  L.40,  although  the  proof  is  limited  by 
the  sheriff  to  a  sum  much  below  this. 
II.  But  it  does  not  follow,  because  ad- 
vocation is  competent,  tlj?t  the  cause 
must,  de  piano,  be  remitted  to  the  Jury 
Court.  No.  144.  Baird  v.  Officer^  9 
June  1830,  p.  726. 

See  Service,  No.  147,  p*  738* 

A  summons  upon  which  inhibition  had 
been  raised,  having  been  called  in  Coiu*t, 
just  upon  the  expiry  of  the  year,  not 
upon  a  regular  calling  day,  but  by  special 
leave  of  the  Court,  *  reserving  all  objec- 
*  tions,*  and  the  pursuer  having  thereon 
raised  a  reduction,  ex  capite  inhibitionis, 
of  a  disposition  to  an  onerous  purdiaser 
subsequent  in  date  to  the  innibition — 
found,  that  the  inliibition  had  £illen  in 
consequence  of  the  5ummons  on  which  it 
had  been  raised  not  having  been  reguhir- 
ly  called  in  terms  of  the  existing  acts  of 
sederunt.  No.  154.  Thorburru  ».  Cojt^ 
18  June  1830,  p.  780. 

When  expenses  have  been  found  due, 
subject  to  modification,  the  Court  will 
not  proceed  to  modify  them  after  an  ap- 
peal has  been  entei^l,  so  as  to  give  in- 
terim execution.  No.  165.  Hogarths  v. 
Palmer,  G  Juiy  1830,  p.  C^a 

Creditors  authorised  to  meet  to  elect 
an  interim  factor,  notwithstanding  an  ap- 
peal against  the  sequestration.  No.  167* 
Grant  f>.  Bailiiey  3  July  1830,  p.  834. 
Fbomissort  Note. — A  letter  containing 
a  promise  to  pay  money,  although  not  in 
the  form  of  a  promissory-note,  requires 
a  ^tanip,  and  cannot  be  made  the  ground 
of  action  without  one.  No.  120.  Stewart 
V.  M^IntoA^  13  May  1830,  p.  593. 


Peoov,  see  Hitaband  ami  fH/^,  No.  8.  p. 
66. 

The  oath  of  a  wife  can  only  affect  her 
separate  property,  dunno;  tlie  existence 
of  the  marruwe,  or  herae&,  or  her  repre- 
ssntetives,  alter  its  dissofaition.  NuM. 
Monro  aiid  Son  o.  Mortice^  2  Dee,  1839, 
p.  140. 

The  judicial  admission  of  a  defends-, 
being  the  only  proof  of  itiniL«hiugs,  most 
be  tucen  under  its  qualification  of  pay. 
ment,  and  consequently  does  not  prore 
the  price  to  be  resting  owii^.  Na  37. 
Gray  o.  Monro,  10  Dee.  1821),  p.  191. 

An  accountant  employed  by  an  insol- 
rent  debtor  to  prepare  a'scheme  of  divi. 
sion,  and  pav  a  comiiosition,  having  grant- 
ed an  acicnowledgment  for  the  full 
amount  of  the  comix»ition,  and  hrrii^ 
afterwards  procured  n  discliai^  from  the 
creditors  in  n^me  of  the  debtor^  exbaus- 
tin^  that  acknowledgment — ^fouiid  that 
this  discharge  was  good  evidence  of  his 
having  paid  away  Sie  whole  money  ro 
ccivea ;  although  he  admitted  that'p?rt 
of  the  c(Hnposition  had  been  previoasly 
paid  by  the  debtor  himself  Uiis  rtlmis- 
sion  l)eing  qualified  by  the  allc^lioo, 
that  this  najiuent  was  included  ro  Uie 
sum  for  which  the  acknowledgment  was 
ffiven.  No.  93.  Craig  end  lAndeay  a 
Jeffi^y,  19  Feb.  1830,  p.  444. 

See  Foreign,  No.  142,  p.  720. 

See  Mutuai  Conlreel,  No.  151,  p.  757' 
PmoPERTT, — A  provision  in  a  trust-deed 
reierring  to,  and  tbnnhig  pni-t  o^  a  dsed 
of  entail  executed  by  a  proprietor  in  fee 
nmple,  and  bearing,  that  nher  pay  ••tent 
of  the  te8tator*s  debts,  and  certain  leei- 
cies,  the  whole  rents  of  the  cstptcs  for 
thirty  years  certain,  and  contiiigentlj  for 
a  longer  period,  should  l>e  employed  in 
purchasing  lands  to  be  included  id  tiie 
entail,  held  to  be  con^petent  and  efiectu?! 
aaainst  the  next  heir  so  excluded  from 
the  estate,  but  who  succeeded  to  the 
titles  and  dignities  of  the  family.  No. 
88.  Earl  Slraihmore  «.  Earl  SiraUtmore'i 
Truiiees,  10  Feb.  1830,  p.  422. 

See  Salmon^Fi^ng,  No.  129,  p.  633. 

A  verbal  agreement  to  exchange  cer- 
tain portions  of  lands,  having  taken  place 
between  parties,  and  one  of  them  having 
erected  buildings  upon  a  portion  which 
formerlv  belonged  to  the  other,  aod 
which  lie  alleged  was  included  in  the 
excambion,  ana  tliis  operation  having 
remained  imchollenged  by  the  former 
iroprietdr  for  about  15  years — ^found  that 
le  was  thereafter  barred  from  cfaaUer^- 
ing  it,  or  eyen  fimn  having  the  question 
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tfM  Ixj  ft  Jtff7>  whether  the  ground  in 
question  was^  de  facto,  included  in  the 
excambion  ;  it  being  held  that  possession 
for  so  mauy  years  hy  the  defenders,  join* 
ed  with  the  acquiescence  on  the  part  of 
the  pursuer,  afforded  sufficient  evidence 
in  a  verbal  agreement  of  the  extent  of 
the  excainbiou.  Na  136.  Viseouni  MeU 
wUe  V,  Dovgku's  Trusieety  29  JMa^  1680^ 
P.CS71. 

The  owner  of  lands  entirely  surround- 
ing, a  lake  of  several  miles  in  circum- 
ference, acquired  by  different  titles, 
without  mention  of  the  lake,  but  with 
parts  and  pertinents,  followed  by  imme- 
niorid  and  exclusive  possession  oS.  the 
lake,  is  held  to  be  proprietor  both  of  its 
waters  ai\d  solum  No.  141.  A1*'DimeU 
V.  Comnmnonert  of  Caledonian  Canal^  6 
June  1830,  p.  713. 

FhoVISION  to    HeiBS  and  CHILDBEir.— . 

A  father  having,  by  a  mortis  causa  deed, 
conveyed  his  estate  to  his  eldest  son, 
under  the  bunlen  of  certain  provisions  to 
the  widow  and  younger  children,  and 
the  son  upon  his  father's  death  having 
taken  infeHtmeut  on  that  disposition — 
found,  in  a  competition  with  the  credi- 
tors of  the  lather,  who  had  done  no  dili- 
gence for  payment  of  their  debts  for  more 
than  three  years  after  hit  death,  and  who 
admitted  that  the  estate  was  solvent  at 
the  time  of  the  father^s  death,  although 
it  had  since  become  deficient,  that  the 
provisions  to  the  widow  and  children 
were  preferable  to  the  extent  of  the  re- 
version at  the  time  of  the  father*s  death. 
No.  36.  Remminpton^  Crawford,  and  Co, 
V.  Mn  and  Miu  Bruce,  10  Deo,  1829,  p. 
183. 
Public  Ofpicee,  see  Bankrupt,  No.  10, 
p.  72. 

See  StaL  43  Geo.  II J.  c.  64,  No.  42,  p. 
213  ;  Na  168,  p.  835. 

R 
BAVEiKa  ASTD  SaLe. — ^The  holder  of  a  per- 
sonal conveyance,  by  missive,  to  an  heri- 
table subject,  is  not  barred  from  raising 
a  process  of  acyudication  in  implement  to 
establish  his  right  to  the  subject,  by  the 
dependence  of  a  process  of  ranking  and 
sale,  embracing  the  subject  in  question ; 
and  neither  the  heritable  creditor,  raiser 
of  the  process  of  ranking  and  sale,  nor 
the  common  agent,  has  a  title  or  legal 
interest  to  appear  as  defenders,  and  ob- 
ject to  the  jn-ocedure  of  the  action  of  ad- 
judication in  implement.  Nob  160.  HuU 
eheson  «•  Cameron's  Trutiee  amd  Wood^ 
S6  Jum  1880,  p.  607* 


BsPABATiO]r..^Iii  an  actlMi  beflKre  the 

justices  of  the  peace  at  the  instance  of 
a  kirk-session  against  the  father  of  a 
bastard  child,  concluding  for  a  warrant 
to  commit  him  to  prison,  *  until  he  shall 
^  indemnify  the  parish  of  the  expenses 

*  they  have  incurred  in  supportinff  his 
^  child,  and  to  find  security  to  relieve 
*>  the  parish,  and  provide  tor  the  diild 

*  in  future  ;*    a  warrant   having  been 

g -anted  by  the  justices,  ordaining  the  de- 
nder  to  find  caution  to  answer  to  any 
action  to  be  raised  bv  the  petitioners 
within  six  months,  and  to  be  imprisoned 
till  he  find  such  caution — ^finind  to  be 
illegal  and  irregular.  No.  1.  Pollock  v. 
Hr  Begg  and  o&ere,  12  Nwu  1020,  p.  1. 

In  an  action  at  the  instance  of  the 
treasurer  of  a  kirk-sesaion  against  the 
fiither  of  a  bastard  child,  concluding  for 
repayment  of  a  certain  sum  of  aliment 
which  had  been  paid  by  the  kirk-oession, 
together  with  I<.6.  Os.  of  expenses  of 
searching  for  and  apprehendiuj^  the  de- 
lender,  and  for  security  fbr  relieving  the 
parish  of  the  burden  of  the  said  child  in 
fnture ;  the  justices  having  decerned  for 
the  specific  sum  conclude  for,  and  or- 
dained the  defender  to  find  security  to 
relieve  the  perisli  in  future,  under  the 
jjenalty  of  1^.10,  and  granted  warrant 
of  imprisonment  till  such  security  was 
fflveu — found,  that  the  warrant  was  il- 
tegal  and  irr^pilar.  No.  2.  Pollock  ei. 
Clarke  and  others,  12  N<m.  1829,  p.  9. 
See  Bankrupt,  No.  26,  p.  149. 
A  law-agent  employed  to  look  out  for 
heritable  property,  on  which  a  sum  of 
money  miffht  be  invested,  having  com- 
municated  to  his  client  erroneous  infor- 
mation as  to  burdens  affecting  a  subject 
the  purchase  of  which  he  recommended ; 
and  the  subject  having  been  bought  un- 
der this  mistake — found  that  the  agent 
was  not  bound  to  relieve  his  client  of  the 
purchase,  nor  liable  in  reparation  of  the 
consequeut  loss,  the  communicatiim  not 
implying  that  its  accuracy  was  consistent 
with  his  propel'  knowledge,  and  the  client 
having  allowed  several  years  to  elapse 
after  he  had  discovered  the  mistake,  be- 
fore intunating  any  claim  against  the 
agent.  No.  41.  Iluuier  v,  Fleming  tmd 
Strang,  II  Dec.  1829,  p.  206. 
See  Prisoner.  No.  61,  p.  268. 
See  Juriedieiion.  No.  94,  p.  46K 
Bes  JUDICATA,  see  Foreign.    Now  7,  p.  69. 


See  Preseription.    No.  66,  p.  277; 
No, 


Eetextioh,  see  Inmnnmoe. 
482. 


109,  r* 
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HlOAT  IV  8SCVEITT,  9et  Todt.    No.  108, 
p.  490. 


Sale. — Subsequentlj  to  a  sale  by  miaslyes, 
which  stipuluted  uothinff  in  regard  to  in- 
cumhrancea,  aevcml  inhibitions  affecting 
the  subjects  sold  having  been  discovered 
on  the  i*ecord,  and  the  seller,  after  en- 
deavouring to  satisfy  the  pui'chaaer 
tliat,  though  it  had  become  impossible  to 
procure  formal  discharges  ot  the  dili- 
gences, tlie  debts  themselves  were  all 
extinguished,  having  intimated  by  let- 
ter, that  unless  the  price  was  immediate- 
.  ly  paid  he  would  hold  the  bargain  aa 
cancelled;  and  the  purchaser  not  hav- 
ing auswei^  thib  letter—found,  tliat  he 
was  not  entitled  three  years  afterwards 
to  demand  implement  of  the  mi.^ives. 
No.  61.  M^NeiU  v.  Cameron,  21  Jan. 
1830,  p.  305. 

Delivery  of  the  key  of  a  bonded  ware- 
house to  tlie  purchaser  of  tlie  whole 
goods  therein  deposited  will  not  bar  the 
seller's  ri«rht  of  stoppage  in  transitu,  an 
entiT  of  the  transfer  in  the  custom-house 
officer's  book  being  necessary  to  render 
the  sale  valid  in  terms  of  6  Geo.  IV.  c. 
112,  sect.  0.  No.  102.  Sievenmn  and  Co. 
V,  Maxwell  and  Co,  2  March  1830,  p.  475. 
Salmon-fishimg. — ^The  heir  of  a  person 
who  has  granted  a  conveyance  of  land 
*  with  yairs*  with  a  clause  of  absolute 
wsrrandice,  is  nevertheless  entitled  to 
challenge  an  attempt  by  the  heira  of  the 
grantee  to  make  any  new  erection  for 
the  purpose  of  converting  the  yairs  into 
machinery  for  catchiiiff  salmon  in  a  place 
where  such  a  mode  oi  salmon-ii&hing  is 
prohibited  by  pubbc  statute.  No.  4. 
Ffoter  V.  Duff,  13  Nov.  1829,  p.  17- 

See  TUle  to  Pureue.     No.  18,  p.  104. 

A  conveyance  of  land  along  a  river, 
with  a  clause  of  *•  fishings  and  pertinents,* 
entitles  the  grantee,  without  proving 
possession,  to  fish  trout  ex  adverse  m 
nis  property,  with  trout  rods,  but  not 
with  net  and  cobble,  or  iu  any  other  way 
that  muy  be  prejudicial  to  the  salmon- 
fishing  in  the  river  belonging  to  another 
portv.  No.  129.  M^Kenine  v,  Ron^  26 
JIfay  1830,  p.  635. 

The  tenant  of  a  lease  of  salmon-fish- 
ings found  not  entitled  to  abatement  of 
rent,  on  the  ground  of  losses  alleged  to 
have  been  incurred  in  coubequence  of  a 
statute  restricting  the  time  of  fishing. 
.  No.    135.      floUiday  v.   ScoU,  28  May 

1830,  p.  668. 
SsauESTRATioir,  see  Bankrupt,    No.  29, 


p.  156.    No.  64,  p.  31ft.    Na  101,  p. 
473.    No.  124,  p.  W9.    No.  161,  p.  8S4. 
See  Cautioner.    No.  58,  p.  293. 
See  ^ack.    No.  76,  p.  374. 
See  Juris^eiUm.    No.  83,  p.  39d.  Na 
101,  p.  473. 

Creditors  authorised  to  meet  to  elect 
an  interim  fiictor  notwithstanding  an  ap- 
peal against  the  sequestration  of  the  banc- 
rupt    No.  167.     Grant  v.  BaUIie,  8  Ju^ 
1830,  p.  834. 
Service. — A  bill  of  advocation  of  a  ser. 
vice,  whether  general  or  special,  at  the 
instance  of  any  party  having  a  probable 
claim  of  right  to  appear,  although  with* 
out  a  competing  brieve,  must  be  passed, 
leaving  the  merits  of  the  claim  to  be 
tried  iu  the  service.    No.  147.    Oiipkani 
V.  Robertton^  9  June  1830,  p.  738. 
See  Title  to  Purtuey  No.  166,  p.  829. 
Servitude,  see  Possessoiy  JudgmenL  No. 

100,  p.  470. 
SociSTT,  see  JnnuaUrenL,  No.  11,  p.  78- 
A  legacv  bequeathed  to  a  society  as- 
sociated  lor  lawful  purposes,  altliongh 
not  incorporated  or  united  by  royal  char, 
ter,  is  effectual,  and  may  be  uplilted  and 
discharged  by  the  known  treasurers  and 
office-bearers  of  the  society.     No.  60. 
Somervaifa  Trustees  «.  Ilis  next  qf  Kin 
and  others,  21  Jan.  1830,  p.  304. 
See  Usury.    No.  62,  p.  310. 
Circumstances  in  which,  without  qie- 
cial  notice,  knowledge  of  the  dissolution 
of  a  company  was  presume<li»to  the  ef- 
fect of  finding  a  partner  not  liable  for  a 
debt  subsequently  contracted  by  another 
partner  in  the  name  of  the  firm.     No. 
74.     Charles  and  Co.  v.  Aitken^  4  Feb. 
1830,  p.  363. 

A,  a  partner  of  a  company,  having,  by 
a  minute  of  dissolulioo,  and' in  con  ndera. 
tion  of  a  certain  sum  pciid  to  him,  de- 
clared his  share  and  iuteiiest  in  the  con- 
cern to  belong  to  B,  Uie  only  olher  part- 
ner, with  libeity  to  use  the  firm  ibr  the 
Eurpose  of  collecting  Uie  debts;  and  B 
aving  aflei'wai'ds  brought  an  action  for 
an  al&ged  company  debt  a^  remanent 
.  partner  of,  and  as  representing  tlie  said 
company,  in  which  action  the  defender 
obtained  absolvitor  with  expenses  ;  and 
the  latter  having  tliereon  exe<-uted  hor- 
ning against  B,  and  thei^eaiter  sued  A  as 
an  individual  for  the  expenses  both  of  the 
action  and  the  diligence,  but  withoutcon- 
cludinff  against  or  calling  the  company — 
found  Uiat  A  was  liable  mr  the  former'ex- 
penses,  but  not  for  the  latter.  No.  86. 
Kirmemr  v.  Thonmn,  12  Feb,  1830,  p.  408. 
Where  partners  pf  a  company,  in  pro- 
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iecution  of  its  business,  hsve  obtained  a 
lease  in  fiivour  of  themselves  individuaU 
Ij  and  their  assignees  or  sub-tenants, 
and  the  company  is  afterwards  dissolved 
hj  the  death  of  one  of  the  partners,  the 
survivor  is  bound  to  concur  with  the  de- 
ceased's representatives  in  a  sale  of  the 
lease  as  part  of  the  company  stock  i  and 
a  cautioner  for  the  lessees  is  not  entitled 
to  object  to  such  sale,  but  only  to  insist 
that  the  latter  shall  relieve  him  from  all 
responsibility  for  the  rent  to  the  landlord. 
No.  121.  AUkeu's  Trwiees,  v.  Shankg  and 
Wuddtl^  18  May  1830,  p.  694. 

SoLiDUM  KT  PRO  lUTA,  soe  Bankrupt, 
No.  65,  p  3iD. 

8tamp  Acts — Does  a  receint  by  an  agent 
for  money  deposited  with  him  to  pay  his 
constituent's  creditors  require  a  stamp  ? 
No.  93.  Craig  and  Lmd^ay  v.  Jaffrajf^ 
.lOFeh.  1830,  p.  444. 

See  Writ,  No.  99,  p.  46a 

Statute,  see  TailMisj  No.  47,  p.  237. 

. W2,  c.  2,  see  Tutor  and  Cura* 

lor.  No.  162,  p.  815. 

.  1665,  c.  5,  see  CauOonery  Na 


the  itatuteu     No.  16&     MaOi^eion 
Dummmrtj  8  Jii7y  1830,  p.  835. 
50  Geo.  III.  c.  131,  g  59,  s 


79,  p.  382. 


!,  c.  5,  803  Bankrupt^  No. 
69,  p.  338. 

1696,  c.  32,  see  Prisoner^  No. 


51,  p.  258. 

A  carrier  who  makes  his  livelibooil  br 
driving  his  own  cart,  loaded  partly  with 
mercbandu»e  belonging  to  himself  for 
sale,  and  partly  with  goods  belonging  to 
other  persons,  carried  for  hire,  is  liable 
to  pay  pontage  or  toUs  every  time  he 
passes  through  a  gate,  although  oftener 
than  once  in  the  day,  under  a  statute 
which  imposes  that  exaction  from  all  car- 
riages  <  let  for  hire.*.  No-  158.  StobbM 
V.  Amutron/r,  25  June  1830,  p.  802. 

43  Geo.  111.  c.  54 1  ebatedtn 


33,  p.  Ifi 
.  54  Geo.  III.  c.  137,  see  Bankrupt^ 
No.  132,  p.  651.  Banking  and  Saie^  No. 
160,  p.  807. 

■  e.  160,  see  Stipend^ 
No.  9,  p.  68. 
I  AKB  2  Geo.  IV.  c.  38,  §  11, 


see  Service,  No.  147,  p*  738. 

.  4  Geo.  IV,  c.  49,  see  Juriadietum, 


what  manner  the  heritors  of  a  parish  and 
presbytery  must  proceed  in  oider  to  re- 
move a  ])er8on  from  the  office  of  parish 
achoolmaster,  whom  they  have  received 
and  recognised  for  many  years  as  such, 
without  having  given  him  a  regulsr  ap- 
pointment and  certificate  according  to 
iaw.  No.  42.  Mathi^ton  it.  Duntmure 
••ndotherM,  16  Deo.  im),  p.  2i:i. 

Found  that  a  person  who  had  acted 
as  schoolmaster  in  a  parish  fur  many 
Tears,  but  hsd  never  received  any  regu- 
Isr  appointment,  in  terms  of  the  statute, 
to  that  oiHce,  had  no  right  to  obtain  a 
suspension  or  interdict  a<^ain«t  the  \ire^* 
bytery  and  parishioners  to  prevent  them 
from  declaring  a  vacancy  in  the  office, 
ttd  proceeding  to  fill  it  up  in  terms  of 

Voi.  V.  5 


No.  159,  p.  803. 

— . 4  Geo.  IY.  g.  98,  see  Neareei  uf 

Kin,  No.  77,  p.  376. 

6  Geo.  IV.  c.  120,  g  2,  see  Pro>. 


ceuy  No.  107,  p.  495. 
, 8  27,  see  Pro^ 

eesty  No.  43,  p.  220. 
§  40,  see  Pra- 

eeee,  No.  H4,  p.  726. 

6  Geo.  IV.  c.  112,  §  9,  see  SaU^ 


No.  102,  p.  475. 

Stipend — Additions  made  to  the  stipend 
of  a  minister,  declared  at  the  time  to  be 
only  payable  during  his  incumbency-, 
found  not  to  be  due,  upon  a  vacancy,  to 
the  fund  for  the  widows  and  children  of 
the  ministers  of  the  Church  of  Scotland 
under  the  statute  54  Geo.  III.  c.  169. 

•  No.  9.  Drt  Nicol  and  Grant  o.  Magistratee 
ef  Dundee,  18  Nov.  1829,  p.  68. 

SuMXABY  Applicatzov,  See  Juritdietion, 
Na  133,  p.  654. 

SuPEEioa  AND  Vassal,  see  Tiil§  to  Purm 
sue.  No.  166,  p.  829. 

Suspension — When  a  sist  has  been  ob. 
tained  in  the  BiIl.Chamber,with  an  order 
to  answer,  and  has  been  intimated  to  the 
charger,  but  no  answers  have  been  given 
in,  nor  any  other  step  taken  to  gel  the 
bill  passed  or  refused,  the  charger  is  not 
entitled  to  proceed  with  his  diligence  on 
the  lapse  of  a  vear  from  the  date  of  the 
sist,  without  taking  any  step  to  get  it  re- 
called. Na  80.  Fifher  o.  M'Chrittie^  9 
Feb.  1830,  p.  384. 


TACE._Held  that,  in  order  to  prevent  tacit 
relocation,  the  same  notice  in  respect  of 
time  must  be  given  by  the  tenant  as  by 
the  landlord.  No.  40.  M^IntyreU  Be. 
presenlaliveav.  M^'Nab'^M  Trutleet,  11  Dee* 
1829,  p.  21)0 

See  JuritdieHon,  No.  50,  p.  270. 

A  landlord  having  sequestrated  the 
crop  of  his  sub-tenant,  and  having  after- 
-wards  authorised  the  sub-tenant  to  sell 
nart  of  it,  and  to  take  a  bill  for  the  price 
from  the  purchaser,  and  indorse  it  to  the 
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landlord  and  thf  f|ib4«Pi&t  hvAag  m • 
cordinffij  told  part  of  the  CMp  and  taken 
a  bill,  but  tpj^uied  the  amount  to  bU  own 
iue-^o«nd  that  the  landlord  had  no 
claim  for  th^t  aum  gainst  the  principal 
,  tenant.  No.  68.  WiUiawu^  o.  Forbei^ 
28  Jan.  18:10,  p.  336. 

A  flOijueatraUon  and  sale  bj  a  landlord 
of  his  tenant*fe  crop,  for  the  rent  of  a  for- 
mer Tear,  reduced  as  incompetent,  aU 
though  there  was  ne  competition  with 
the  other  creditors  of  the  tenant.  No. 
76.    H0m  «.  M'Lem^  •  P^b.  1810,  p. 

'  An  assiffnation  of  a  lease  made  for  the 
purnose  or  creating  a  security  in  fovour 
of  the  asdgnee,  bj  jinterposing  him  as  a 
principal  tenant  between  the  Ijuidlord  and 
the  cedent,  but  not  being  followed  by  an/ 
possession,  either  natural  or  civil,  on  the 
part  of  the  assignee,  although  intimate^ 
to  the  landlord.  Is  ineffectual  against  the  . 
creditors  of  the  cedent.  No.  108.  Brock  «. 
f:mbheU  and  othsn,  5  March  1830,  p.  499. 
See  Soeie^^^  No.  121,  p.  694. 
See  Salmon  FithmgM^  No.  136,  p.  668. 
In  the  case  of  a  ffrass  park  let  from  the 
term  of  Whitsunday,  but  for  no  definite 
period,  the  tenant  is  only  entitled  to  the 
grass  of  the  season,  and  cannot  prevent 
the  landlord  from  getting  iccess  after 
the  term  of  Candlemas  for  the  purpose 
of  preparing  the  land  for  the  following 
Cropk    No.  166.  HaauUon  «.  Cumngham^ 
19  June  IB3Q,  p,  190f 
See  7at£n«,  No.  161,  p.  810. 
A  missive  of  lease  to  a  tenant,  his  heiza 
and  sub-tenants,  having  been  delivered 
up  to  the  landlord,  during  its  currency, 
along  with  an  improbative  renunciation, 
and  possession  or  the  form  having,  not. 
withstanding,  been  continued  by  the  te- 
nant till  his  death,  and  afterwards  by  his 
widow  and  youngest  son  for  several  years, 
the  landloid  receiving  various  payments 
lh>m  them  of  the  rent  conditioned  in  the 
lease — found  that  the  lease  was  effectu- 
ally  renounced  by  the  original  tenant, 
and  that  his  fomily  might  therefore  be 
removed  before  its  natural  termination. 
No.  163.    Forbe»  e.  MUnoy  \  Jtdy  1830, 
p.  821. 
Tailsie,  see  FaetUtify  No.  6,  p.  31. 

The  title-deeds  of  an  entailed  estate, 
In  the  hands  of  the  law  asent  for  the  heir 
in  possession,  are  not  held  to  be  subject 
to  the  acenrs  right  of  hypothec,  in  a 
question  oetween  his  debtor  and  a  sub* 
stitute  heir,  respectinff  the  validity  or  e£^ 
feet  of  the  eotaiL  No.  23.  Hon.  A.  O. 
Murray  «.  Ur4  EUbtmki  S  Doe.  1829,  p^ 


See  TWin,  No.  87,  ^  161. 

A  charter  of  entailed  lands  ezpede  by 
virtue  of  an  act  of  Parliament,  having 
provided  that  ^  the  whole  debts,  deeds, 

*  dispositions,  obligations,  and  acts  cod- 

<  tracted,  granted,  done,  or  committed, 

*  contrary  to  the  aforesaid  condition^ 

<  provisions,*  dec.  shall  be  void  and  null; 
and,  in  the  instrument  of  sasine  following 
thereon,  the  word  *•  granted*  beii^  omit- 
ted,  the  Court  declined  to  approve  of  the 
titles  as  correctly  prepared  iu  conformity 
with  the  act  of  Parliament  No.  47* 
W,  S.  Monori^y  PotUionory  19  Doc  1829, 
p.  231. 

I.  In  a  question  whether  an  entail  con- 
tained a  prohibition  against  contractiv 
debt,  by  which  the  estate  mi^t  be  a£ 
judged  or  evicted,  found  that  a  fictitiooi 
and  collusive  debt  could  not  be  the 
ground  of  a^udication ;  and,  therefore, 
with  reference  to  such  a  debt,  it  was  un- 
necessary  to  decide  whether  there  was 
an  effectual  prohibition  in  this  respect 
II.  Plea  repelled,  that  an  entail,  unless 
firamed  in  strict  conformity  to  all  the  pro- 
visions of  the  act  1686,  is  ineffectual  to 
create  any  limitation  of  the  powers  of  the 
party  favoured  bv  it  No.  85.  CathcoH 
V,  CathoarU  12  Fob.  1830,  p.  400. 

See  Propertffy  No.  88,  p.  422. 

The  expenses  of  judicial  proceedings 
by  which  certain  parts  of  an  entaUed 
estate  had  been  recovered,  do  not  form 
a  debt  against  a  substitute  heir,  who  gets 
the  immediate  benefit  of  these  proceed- 
ings, but  only  against  the  heir  who  wss 
the  immediate  employer  of  the  party 
claiming  the  expenses.  Na  96.  Prooor 
9.  Agnew,  23  Fob.  1830,  p.  467* 

I.  Where  an  heir  of  entail  prohibitifig 
alienations,  but  not  contractions  of  deb^ 
grants  a  lease  with  absolute  warrandice 
for  a  period  of  endurance  which  wouM 
be  held  a  contravention  of  the  prohibitioo, 
succeeding  heirs,  by  making  up  titles  un- 
der the  entail,  incur  a  representation  ss 
as  to  subject  them  under  Uie  wanancBce, 
and  are  therefore  barred  from  challeng* 
ing  the  lease  as  an  alienation. 

II.  Where  a  lease  sranted  in  contra- 
vention of  an  entail,  wnicfa  does  not  pro. 
faibit  an  alteration  of  the  order  of  suc- 
cession, has  been  effectually  homologated 
by  an  heir  of  entail  in  possession,  who  sl- 
ters  the  order  of  succession,  the  next  heir 
under  both  destinations,  having  made  up 
titles  under  the  original  entaS^  but  not 
having  attempted  a  reduction  of  the  pos- 
terior deed,  is  barred  by  his  predeoessoi's 
homologation  firom  diallengaig  the  lease 
as  a  contravention.    No.  161.  V.  B.  (Nt 
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.  phmni  9,  WUOmn  Sc^U  md  oAtrif  I  JWjr 

1830,  p.  8X0. 
Teixds — ^Found  that  the  King*8  Park  of 
Hoijrood-house  having  been  always  in 
possession  of  the  Crown,  and  firom  which 
no  teiud  had  ever  been  paid,  was  not 
liable  in  the  payment  of  teind.  Na  10. 
Minuteri  af  Canongttit  «.  ^Zarl  </  Had" 
dmgtm,  25  Nwt.  1829,  p.  108. 

Found  that  royal  lands  originally  the 
property  of  the  Crown,  but  which  had 
been  feued  out  to  a  subject,  and  after- 
wards  reverted  to  the  Crown  by  forfei. 
ture,  wei«  liable  in  teind.  No.  20.  Com. 
men  AgerU  in  loocUUif  af  LmUihgam  o.  Sir 
Thomat  XimayvMit,  26  iNToa  1829,  p.  ISO. 

Tb«1I  (LKGAL  AXD   COWVEirTlOlfAI.). — A 

widow  being  infeft  in  a  U&rent  provi- 
i&on  by  wav  of  locality,  out  of  an  entail. 
mi,  estate^  in  lands  which  were  let  under 
leases^  iHth  a  ftBahand  rent  at  the  com. 
mencement  of  her  viduity,  so  that  the 
first  rent  drawn  by  her  waa  fiur  the  se- 
'  cond  crop  after  her  riduity,  and  m  on 
till  her  death  $  her  executors  are  an* 
titled  to  draw  the  rents  for  the  crop  after 
her  death,  so  as  to  make  up  the  full  num- 
ber of  rents,  equal  to  the  term  of  years 
that  she  survived  her  husband.  No.  27* 
Chisholms  «.  Chithoim  and  Curmtort^  2 
Dee.  1829,  p.  151. 
Title  to  PUEsuSi — ^I.  A  party  cannot 
insist  in  a  conclusion  for  count  and  reck, 
oninff  and  payment  of  a  debt  included 
in  a  disposition  omnium  bonorum,  grant- 
ed upon  his  obtaining  decree  of  cessio, 
though  it  be  aUeged  that  the  balance 
aued  for  would  leave  a  surplus  after  satis, 
f^ng  his  creditors.  II.  But  he  will  be 
eiitiUed  to  proceed  in  such  action  in  vir. 
tue  of  a  sulMequent  reconveyance  by  the 
trust  disponee,  with  the  consent  or  ac. 
quiescence  of  the  creditors.  No.  6.  Bar-~ 
ry  o.  Geddet^  14  UTov,  1829,  p.  69. 

A  proprietor  of  salmon-fishings  has  no 
title  to  challenge  an  inferior  lieritor's 
right  to  kill  sa&on  in  a  lesal  manner 
beyond  the  limit  of  those  fisntnga.  No. 
1&  MaekenMie  «.  Hauiton^  24  I^oo.  1829, 
p.  104. 

See  Soeieiy,  No.  80,  p.  801. 

See  Bankrupt^  No.  86,  p.  320. 

An  action  for  payment  of  the  duplica- 
tion of  feu<.duty,  affsinst  a  singular  suc- 
cessor in  lands  held  feu  of  a  burgh, 
ibund  to  be  competent  at  the  instance  of 
a  part  of  the  magistrates  and  town-coun* 
cil  and  their  chamberlain,  it  being  pro- 
vided by  the  charter  that  the  feu-duty 
should  be  payable  to  the  town-chamber- 
lain and  his  successors  in  office,  for  be- 
hoof of  the  community  of  the  buigh.  No. 


181.    MaffUiNae9ifp0^^mm0art,9l 
May  1830,  p.  84& 

A  sub-vassal  having  dbtained  a  decree 
of  tinsel  of  superiority,  and  after  some 
interval  a  crown-charter  and  infeftment, 
in  which  the  decree  of  tinsel  was  left  out, 
-  and  having  continued  in  possession  of  the 
feu-duties  fbr  more  than  the  yean*  of 
prescription — ^the  representative  of  the 
superior  found  to  have  a  title  to  reduce 
the  charters  thus  obtained,  he  and  his 
authors  having,  as  superiors,  been  ad- 
mitted to  the  roll  of  freeholdera,  and  ac- 
tions having  been  brought  bv  them  with- 
in the  40  years,  for  compeUing  the  re- 
presentatives of  the  party  who  obtained 
the  decree  of  tinsel  to  enter,  and  for 
payment  of  the  feu-duties.  No.  186*. 
WaUace  and  hu$band  v.  Eari  €(f  Eglinton^ 
7  July  1830,  p.  829. 
Teust — ^Trustees  under  a  deed  of  settie- 
ment  maintaining  a  defence  bona  fide, 
are  not  personaUy  liable  fbr  expenses 
admitted  to  be  due  to  the  pursuer  l¥om 
the  trust-funds.  Na  14.  Dick$on  v. 
M9»ar*9  Truaiies^  20  Nw.  1829,  p.  91. 

A  trustee,  under  a  conveyance  fbr  pay- 
ment of  debts  and  maintenance  of^the 
truster,  having  granted  bills  in  satisfac- 
tion  of  certain  debts  in  fidl,  for  some  of 
which  he  was  liable  as  cautioner  pre- 
vious to  the  trust,  and  the  trust-funds 
having  turned  out  insufficient  for  satis- 
fying the  remaining  claims,  the  trustee 
was  found  entitled,  in  terms  of  the  trust- 
deed,  to  indemnify  himself  out  of  the 
proceeds  of  the  estate  fbr  his  advances, 
he  not  being  aware  of  the  truster's  in- 
solvency when  the  bills  were  delivered. 
No.  16.  Prater  V,  M'-Kaughiany  21  Nov. 
1829,  p.  97* 

Trustees  under  a  conveyance  fbr  the 

Eyment  of  debts  are  not  personally 
ble  for  expenses  awarded  to  a  creditor 
in  an  action  against  the  truster,  in  which 
they  became  oie  domini  litis,  there  hav. 
ing  been  no  improper  litigation  on  their 
part.  No.  2&  Fleming  v.  JUUle  and 
Carmthere,  2  Deo.  1829,  p.  163. 

See  Legacy.    No.  87,  p>  412. 

See  Property,    No.  88,  p.  429. 

A  truster  who  had  conveyed  aU  his 
property  by  trust  disposition  and  settle, 
ment  for  particular  purpoRes,  under  re- 
servation of  a  power  to  revoke  or  alter, 
having  subsequently,  in  a  letter  to  hb 
trust^  declared  that  he  had  relinquish- 
ed any  thought  of  addittgtafaia  entailed 
property  as  directed  bv  the  trust-deed, 
this  found  to  be  a  sufficient  declaration 
of  his  intention  to  revoke  the  trust-deed 
to  that  extant.  No.  106.  JRUarOm  and 
2 
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Men  «.  Barwhif  and  MerSf  4  March 
1830,  p.  492. 

A  person  harinff  conveyed  hU  whole 
property -in  trust  For  behoof  of  bis  credi- 
tors, with  power  to  them,  failing  the 
trustee  named  bj  death  or  resignation, 
to  elect  another ;  and  the  creditors  hav- 
ing accordingly,  on  the  resignation  of 
the  nominatim  trustee,  elected  a  new 
one,  and  the  truster  having  used  inhibi- 
tion upon  the  dependence  of  an  action 
^hich  he  had  raised  against  the  original 
trustee,  for  having  it  found  that  he  had 
no  power  to  convey  away  the  estate  in 
fiivour  of  any  person,  without  the  con- 
aent  of  the  truster,  the  inhibition  was 
recalled  as  incompetent.  No.  3.  Ao- 
bertMOn  e.  Earl  qf  Fifty  9  Match  1830,  p. 
•23. 

Discretionary  power  of  trustees  in  car- 
rying into  effect  the  directions  of  the 
truster,  instructing  them  to  purchase  an 
estate  to  be  entailed.  No.  114.  Sproift 
Trutteet  v.  SproU^  11  March  1830,  p.  559. 

Circumstances  shewing  how  the  act- 
ings of  trustees  exercising  discretionary 
powei^i  in  the  management  of  the  trust, 
may  affect  the  mutual  interests  of  the 
parties  having  the  reversionary  interest 
in  the  trust  estate.  No.  1 15.  Campbell 
9.  CampbeU,  11  March  1830,  p.  562. 

A  person  who  has  undertaken  a  trust 
along  with  others,  is  bound  to  see  that 
'  a  factor  appointed  by  the  trustees,  or  a 
co-trustee,  to  whom  the  duties  of  a  fac- 
tor have  been  committed,  does  his  duty, 
and  Jbithfully  fulfihi  the  object  of  the 
trust.  No.  119.  Syme  «.  Charles,  13 
Ma^  1830,  p.  589. 

See  Heritable  and  Moveable,  No.  127, 
p.  620. 

A  trust-deed  having  been  reduced  on 
the  ground  of  nullity,  as  not  being  the 
deed  of  the  granter,  and  the  pursuer  of 
the  action  being  found  entitled  to  his 
expense^  the  trustee  who  has  appeared 
as  defender,  and  maintained  a  law-suit 
in  support  of  the  deed,  is  not  entitled  to 
retain  these  expenses  out  of  the  trust- 
funds,  to  the  prejudice  of  the  puwuers, 
who  have  succeeded  in  the  reduction. 
No.  157.  Chalmers'  TrusUes  v.  Scatl^  23 
June  1830,  p.  796. 
TvToa  AND  CuKATOBy  gee  Factor,  Na 
iS4,  p.  178. 

Petition  at  the  instance  of  a  tator-at- 
law,  for  particular  authority  as  to  the 
management  and  disposal  of  the  estate 


under  hia  chaige,  reftiaed  as  inconpe- 
tent  No.  98.  Wodrow,  26  Feb.  1830, 
p.  467. 

The  penalties  in  the  statute  1672,  cS, 

rinst  tutors  for  not  making  up  tutori- 
inventories  in  the  manner  therein 
prescribed,  do  not  trasnmit  against  the 
ndrs  of  the  tutors,  when  there  his 
been  no  litiscontestation.  No.  162. 
Jiuther/ord  «.  Greig  and  athere,  I  Jtdg 
1830,  p.  815. 


UsuHr.-~A  charge  of  usury  does  not  ap> 
ply  to  interest  paid  to  partners  bv  the 
company  on  their  advances  of  stock,  al- 
though it  be  not  expressly  stipulated 
that  repayment  of  such  advances  is  not 
to  be  demandable  from  the  partaenas 
individuals.  Nu.  62.  Ftnlofrson  n.  Ruth- 
er/ord  and  others,  21  Jan,  1830,  p.  310. 

W 

WAasAVDicE  — ^The  dispositive  dauae  of 

a  deed  having  conveyed  <  the  lands  and 

^  barony  of  Gogar,*  and   several  other 

.  distinct  sulg'ects  which,  in  all  other  parts 

of  the  deed,  were  described  aa  *  the  fore- 

*  said  lands  and  barony  of  Gogar,  teinds, 
'  and  others,*  or  as  ^  the  lands,  barony, 
^  teinds,  and  others  above  disponed,* 
with  exception  of  the  cbuse  of  warran- 
dice, where  the  subjects  of  the  obUga- 
tiun  were  mentioned  as  <  the  lands  and 

*  barony,  with  the  teinds  and  peitineots 
«  above  (iisponed,*_found,  in  a  question 
with  the  cautioner  in. the  warrandice, 
that  the  omission  there  of  the  words 
<  and  others*  did  not  import  a  limitation 
of  the  warrandice  Ao  the  lands  of  the 
barony.  No  67.  Ramsaif «.  Cttnit^httm, 
26  Jan,  1830,  p.  32& 

See  Salmon'/ishin^,  No.  135,  p.  66& 
See  Tailxiey  No.  161,  p.  810. 

WaiT.— L  A  letter  acknowledging  receipt 
of  money,  neither  holograph  of  the 
writer  nor  tested,  is  not  probativob  II. 
a  holograph  letter  acknowledging  receipt 
of  a  sum  of  money,  and  promising  to  re- 
pay the  same,  held  to  be  the  same  as  a 
promissory  note,  and  effect  refbsed  to 
it  in  respect  it  was  not  stamped.  No.  99. 
Alexander  v.  Alexander,  26  Feb,  1880,  p. 
468. 
See  Mutual  Contract,  Na  151,  n,  767- 

WaoKoous  Impbisoxxevt.— See  mpara- 
Hon,  No.  1.  p.  1.    No.  2.  p.  9. 


Digitized  by 


Google 


INDEX 

OF  THB 

NAMES  OF  THE  PURSUERS  AND  DEFENDERS 
IN  THE  FOREGOING  DECISIONS. 


PUBSUEIIS. 


DETENDKB8.  Ko.  Page. 


A 

AdT0C8to»  Lord 
Aitken*8  Trustees, 
Alf^xander,  J.  S. 
Allan  and  Sons, 
Anderson  and  Wire, 

B 

Baird, 

Barrj,  David 
Berrjr, 

Blair,  AndetsoQ 
Blair, 

Bishop,  Thomas 
Boaz,  James 
Bonllne,  R.  C. 
Boyd  and  others. 
Brock, 
Brown,  John 
Bnmn,  lie  v.  P. 
Buchanan,  James 
Buchanan, 


Cameron,  James 
Campbell,  Duncan 
.— ^—  £liz.  and  Children, 
Canongate,  Ministers  o^ 
Garment,  Rev-  D. 
Cathcart,  Sir  J.  A*  ' 


Chalmers*  Trustees, 
Charles,  J.  and  Co. 
Chisholfiu^ 


£arl  of  Mansfield, 
Shanks  and  AVaddell, 
Mrs  Alexander,  • 

William  Hjmd, 
Magistrates  of  StromneflS) 


Officer,  »  •  • 

John  Geddes,       • 
Wallace,  •  • 

Mrs  Russell,  •  • 

Scott,  Wardlaw,  and  others, 
Mersey  and  Clyde  Navigation 
Craig*8  Creditors,  •  • 

Oraham,  •  ^ 

Gait  and  othen, 
Cabbell  and  others,         • 
Mrs  £.  Graham,       •        • 
Rev.  Adam  Johnston^  • 

Dunlop  and  King^ 
l)ownief       •  •  • 


D.  M'Ewen, 

Archibald  Campbell,        • 
Sir  R  B.  Honyman, 
Earl  of  Haddington,  ft<v 
M'JLeod  and  otnen^ 
John  Cathcart,  • 

James  G.  Cathcart, 
Scott, 

James  Aitken, 
Chiaholm  and  Cuntors, 


Co. 


123 

597 

121 

594 

99 

468 

103 

482 

133 

654 

144 

726 

6 

59 

83 

395 

11 

76 

63 

314 

92 

441 

S9 

156 

43 

220 

57 

284 

108 

499 

134 

657 

145 

729 

33 

168 

67 

412 

7S 

357 

115 

563 

170 

838 

19 

108 

81 

387 

85 

400 

127 

620 

157 

796 

74 

363 

27 

151 
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Cljne, 

Coae^,  William 

Cochnme*8  Trustee, 

Cooper,  Mrs,  and  Husband, 

Cnrsan  and  Brown, 

Craig  and  Lindsay, 

Cranstoun  and  Anderson, 

Crawford,  Andrew 

Crombie, 

Cuming, 

CuthU,  Mrs,  and  othei% 


Benniston, 
Denniston,  J.  W. 
Dickson, 


Bixons,  J.  and  W. 
Douglas, 
Duncan,  Andrew 

E 

Edinburgh,  MagUtrates  o^ 
£dington  and  Sons, 


Fairie,  James 

Finlaj'son, 

Fisher,  Mrs 

Fleming, 

Forbes,  Jane 

Forbes,  8ir  William,  and  Ca 

Forbes,  James 

Fraser  of  Lovat, 

• K^v.  William 

■  Alexander 


INDEX. 

DEFENDERS. 
Swinton,  •  •  • 

William  Jackson,  •  • 

T.  and  A.  Ferguson,  • 

Steele's  Tnist^Bs^  •         • 

James  Holmes,  •  • 

Janray,        •        •        *  • 

U.  C  G.  Bontine, 
Adam  Black  and  others,         • 
Christian's  Trustees,        •        .• 
Lord  Fife*s  Trustees^ 
£•  H  ami  1  tony        •         •         • 


No. 


^ 


William  Welsh,        •  • 

Bonar*s  Trustees, 

Sheriff, 

Monkland  Canal  Company, 

Smith,  •  •  . 

Thomas  Duncan, 


Marshall  and  others^ 
Joseph  Astlej, 


Shr  F.  W.  Drummond, 
Rutherford  and  others, 
M<Christie, 
Little  and  Camithers, 
James  Braick,  .        • 

G.  Hanrilton  Dundas, 
Mrs  MiliTe  and  othen^ 
Duff  of  Muirtown, 
M'Naughton  and  Others 
F.  V.  Agnew, 


39 

SOO 

64 

875 

150 

754 

17 

108 

9i 

444 

09 

338 

85 

143 

118 

586 

55 

877 

88 

893 

26 

147 

158 

763 

U 

91 

143 

725 

130 

638 

78 

380 

106 

494 

01 

436 

31 

164 

90 

433 

08 

310 

80 

384 

88 

153 

40 

235 

139 

688 

103 

821 

4 

17 

15 

97 

05 

487 

G 

Ginran,  Bryee 

Glyn,  Sir  Richard  C. 

Gordpn,  Duke  of   > 

Grant,  Margaret 

Grant, 

Gray, 

Gray,  Geoige 


James  Smyth,           •        •        •       •  30  163 

Johnston  and  Company,        •        •  148  729 

Cromar,        •        •           •       •         •  09  899 

BailHe, 124  606 

■'  ■                   •            •         •            •  167  834 

Monro^ 37  191 

MrsGreig,        ...           .  164  824 


.  H 

Hammermen  of  Edinburgh, 

Hamilton,  James 

Harley, 

Hill,  William 

Hogarths, 

Holliday, 

Hom,.Willia» 

Uunter,  R*  and  Others, 


Simpson  and  Gnham, 
Charles  Cunningham,        • 
Simpson,  •        •        • 

Mr.gistrates  of  Edinburgh, 
Palmer, 

Scott,        .        k        •       • 
D.  M'Lean, 
Fleming  and  Strang, 


140  735 

155  796 

159  803 

75  368 
165  828 
135  668 

76  374 
41  806 
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Jardine,  Peter 

Johnstoi^  David 

Johnston, 

Johnston, 

Jones  and  Compan  j, 

K 

Ka J  and  Morton, 
Kerr,  J.  B.  and  Othen^ 

Ker  and  Johnston, 
Xinnear, 


D£F£NBXE& 
Camenn^s  Trustees, 


Claud  Cwrrie, 
Br  and  Miss.  Amot, 
Robertson,  • 

Camithers,        • 
Boss  and  Others, 


Magistrates  of  Dundee, 
Sir  R.  W.  Vaughan  and  others^ 
John  Bell  and  others,  • 

Thomson,  •  •  • 


Lauderdale,  Earl  of,  and  others,        Bojle  and  others,  • 

LWlthgaw,  CoB««m  Ajpatia  Lo. J  g^  Thomw  UjiapUm,  te 

Livingston,  Johnston,  •  • 

Love,  Menxies, 

Ljon,  Andrew  William  Fett  and  others. 


M 

Macartney, 

M^Cormack, 

McDonald,  Lord 

M'Donell, 

M'Gowan,  D. 

3I^Kensie, 

M'Kenzie, 

M'Keazie, 

Mackintodi, 

M'Intyre's  Representatives, 

M'Leau,  Marv 

M'l^an,  Dr  James 

M'NeUl, 

Marshall, 

Mansfield,  Thomas^  petitioner 

Matbieson, 


Megget  and  Roj, 
Mein, 

Melville,  Lord 
Miles,  Margaret 
Milne,  John 
Mitchell  and  Ball,  ' 
Moir  and  others, 
Moncrieff,  W.  Scott 
Monro  and  Son, 
Moreland,  Charles 
Murraj,  Honourable  A.  O. 


•         • 


M^Kenzie,  •  • 

Reid,        •        •  •  •  • 

J'  P*  Grant,  •  •  • 

Commissioners  of  Caledonian  Canal, 

Patrick  Neilson, 

Houston,  • 

M'Lean, 

Rose^  ,  • 

M'Queens,  • 

M'Nab*s  Trustees, 

William  Klder, 

William  Home,  < 

8teele*s  Trustee^ 

Cameron,  •  • 

Marshall's  Trustees, 

Dunsmure  and  others, 


•  • 


Alexander  Douglas,  « 

Hardie*s  Representatives^ 
DougUs*  Trustees, 
Robert  Situ,  • 

Robert  Davidson,  « 

Hog*s  Trustees, 
Paul,  • 
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ERRATA  in  Abstract  of  Judgments  of  the  House  of  Lords 
appended  to  Vol.  of  Fac.  CoU.  1828-8. 

Page  1225,  line  7,  for  Slst  Jan.  1825,  read  31st  Jan.  1822. 

—  1226,  lines  25  and  27,  for  1829,  rea<2  1822. 

—  1231,  line  26,  for  13,  read  23. 

—  1232,  line  17,  after  Fac.  Coll.  insert  12th  Nov.  1819, 

No.  1,  and. 

—  1235,  line  20,  for  1820,  read  1828. 

—  1239,  line  1,  for  116,  reoii  106. 

~    1239,  line  15,  after  others,  insert  2l8t  Julj  1828  (vide 
Fac.  Coll.  12th  May  1826.) 

—  1241,  Ibe  22,  for  25th  June  1829,  No.  135,  read  12th 

May  1826,  No.  136,  and  previous  reports  therein  re- 
ferred to. 
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